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CHAPTER  LXXXI. 

INNKEEPERS. 

TITLE  I. 

OF  INNKEEPERS  GENERALLY. 

ARTICLE  I. 

DEFINITION    AND    NATURE. 

Section  1.  Definition.  One  who  keeps  a  common  inn  for  the  lodg- 
ing and  entertainment  of  travelers  and  passengers,  their  horses  and 
attendants,  for  a  reasonable  compensation,  is  an  innkeeper.  Story  on 
Bailm.,  §  475  ;  Cromwell  v.  Stephens,  2  Daly,  15  ;  3  Abb.  (N.  S.)  2G.  It 
is  not  necessary  that  he  should  put  up  a  sign  as  keeper  of  an  inn.  Par- 
ker V.  Flint,  12  Mod.  254 ;  Overseers,  etc.,  of  Crown  Point  v.  Warner, 
3  Hill  (N.  Y.),  150;  Dickerson  v.  Rogers,  A:  Humph.  (Tenn.)  179. 
unless  required  l)y  statute,  as  by  Laws  N.  Y.  1857,  ch.  628,  §  9  ;  2  R. 
S.  936,  §  15,  Banks'  ed.  He  is  one  who  receives  as  guests  all  who  choose 
to  visit  his  house  without  any  previous  agreement  as  to  the  time  or  the 
terms  of  their  stay.  Wintermicte  v.  Clarke,  5  Sandf .  (N.  Y.)  242. 
But  one  who  entertains  strangers  occasionally,  although  he  may  receive 
compensation  for  it,  is  not  an  innkeeper.  Lyon  v.  Smith,  Morris 
(Iowa),  184;  Bouv.  Law  Diet.  714.  Nor  is  one  who  keeps  an  inn 
merely  for  a  short  season  of  the  year,  and  for  select  persons  who  are 
lodgers.     Story  on  Bailm.,  §  475. 

An  inn  has  been  defined  to  be  a  house  where  the  traveler  is 
furnished  with  every  thing  for  which  he  has  occasion  whilst  on  his 
way.  Thowqyson  v.  Lacy,  3  B.  &  Aid.  283 ;  Holder  v.  Soulhy,  8  J. 
Scott  (N.  S.),  254. 

§  2.  Who  are  innkeepers.  Tlie  owner  of  a  house  of  public  cnter- 
tainmeiit,  e.  g.,  a  tavern  and  a  coffee  house,  where  lodging  and  enter- 
tainment were  provided  for  travelers  and  others  indiscriminately,  but 
which  were  not  frequented  by  stage  coaches  and  wagons,  and  had  no 
stable  belonging  to  them,  was  considered  subject  to  the  liabilities  of 
an  innkeeper,  even  where  the  guest  did  not  ap]icar  to  have  been  atrav- 
eler,  but  one  who  had  previously  resided  in  ready  furnished  lodgings. 
Vol.  IV.— 1 
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Thomjpsoii  V.  Lacy,  3  B.  <Sz  Aid.  283.  But  the  keeper  of  a  mere  coffee 
house  is  not  an  innkeeper  {Doe  v.  Laining,  4  Camp.  74)  ;  nor  is  one 
who  keeps  a  mere  private  boarding-house  or  lodging-house  {South- 
wood  V.  Myers,  3  Bush  [Ky.],  681 );  nor  is  the  keeper  of  a  restaurant. 
Carpenter'  v.  Taylor^  1  Hilt.  (N.  Y.)  193 ;  People  v.  Jones,  54  Barb. 
311. 

The  proprietor  of  a  public  house,  designated  as  a  "  hotel,"  where  all 
comers  register  their  names  and  are  furnislied  with  rooms  without 
special  agreement,  and  where  meals  are  furnished  on  the  "  European 
plan,"  is  an  innkeeper  with  all  the  responsibilities  of  such  a  character 
in  respect  to  the  gnests  who  lodge  in  his  house.  Krohn  v.  Sweeney,  2 
Daly  (]Sr.  Y.),  200.  And  one  who,  without  license,  entertains  a  circus 
troupe  and  occasionally  transient  guests,  presiiynes,  under  the  Massa- 
chusetts statute,  to  be  an  innkeeper,  although  he  keeps  no  stable  and 
part  of  his  house  is  used  as  a  grocery.  CommonweaJth  v.  Wetherbee, 
101  Mass.  214.  Where  a  company  is  the  proprietor  of  an  inn,  although 
the  justice's  license  is  in  the  name  of  a  paid  manager,  yet  an  action 
for  the  loss  of  a  guest's  goods  cannot  be  maintained  against  such 
manager.  The  company  is  the  real  "  innkeeper."  Dixon  v.  Birch, 
L.  K.,  8  Exch.  135 ;  5  Eng.  E.  330. 

§  3.  Wko  are  guests.  It  is  sometimes  difficult  to  define  what  con- 
stitutes the  relationship  of  innkeeper  and  guest.  Ingalshee  v.  ^Vood, 
36  Barb.  (N.  Y.)  452.  It  makes  no  difference  how  long  a  man  remains 
at  an  inn,  whether  his  stay  be  of  days',  weeks'  or  months'  duration,  so 
long  as  he  retains  his  character  as  a  traveler,  he  is  a  guest.  Smith  v. 
Keyes,  2  N".  Y.  Sup.  (T.  &  C.)  650  ;  Shoecraft  v.  Bailey,  25  Iowa, 
553;  JVorcross  Y.  jVorcross,  53  Me.  163;  Jallex.  Cardinal,  35  Wis. 
118.  A  townsman  or  a  neighbor  may  be  a  traveler,  and  therefore  a 
guest  at  an  inn,  as  well  as  he  who  comes  from  a  distance,  or  from  a 
foreign  country.  Walling  v.  Potter,  35  Conn.  183.  A  lumberman 
who  stays  at  a  hotel  two  or  three  da^ys,  and  then,  stating  that  he  should 
be  there  frequently  during  the  summer,  procures  a  deduction  of  one- 
half  frcnn  the  regular  rate,  is  a  guest  and  not  a  regular  boarder.  Sh'>e- 
craft  V.  Bailey,  25  Iowa,  553.  A  guest  is  a  wayfarer  who  stops  at  an 
inn,  and  is  accepted.     Manning  v.  Wells,  9  Humph.  746. 

In  order  to  constitute  one  a  guest  at  an  inn,  it  is  not  necessary  to  be 
there  in  person  ;  it  is  sufficient  if  his  property  be  there  in  charge  of  his 
wife,  servant  or  other  member  of  his  family.  Coykendall  v.  Eaton,  55 
Barb.  (N.  Y.)  188  ;  S.  C,  37  How.  (N".  Y.)  438  ;  Piper  v.  2Ianny,  21 
Wend.  282.  If  a  person  puts  up  his  horse  at  an  inn  it  mikes  Iiim  a 
guest,  and  the  relation  extends  to  all  his  goods  left  at  tha  iiui,  by  lu's 
taking  a  room,  and  by  his  taking  some  of  his  meals  at  the  inn  and 
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lodging  tliere  a  portion  of  tlio  time.  MoDaniels  v.  Ttobinson^  26  Vt. 
IU();  Wa.shhurii  v.  Jones,  li  Barb.  (X.  Y.)  193.  But  if  an  inn- 
keeper agrees  to  keep  a  stallion  for  two  days  in  a  week  during  the 
season,  and  to  furnish  feed  and  a  specified  box-stall  in  his  stable,  and  to 
board  the  man  in  charge  of  the  horse  at  less  than  the  usual  price  to 
guests,  and  the  horse  is  burned  to  death  by  a  fire  which  consumed  the 
stable,  the  innkeeper  is  not  liable,  as  the  relation  of  guest  and  innkeeper 
does  not  exist.  Moioers  v.  Fet/iers,  61  N.  Y.  (16  Sick.)  31 ;  19  Am. 
Rep.  211.  AVhere  a  fire  companj^  gives  a  ball,  at  an  inn,  where  rooms 
for  dancing,  dressing,  and  supper  are  furnished  by  an  innkeeper  who  is 
paid  therefor  by  the  company,  which  sells  tickets  for  the  ball  to  parties' 
who  desire  them,  at  a  specified  price,  and  the  clothing  of  a  person  pur- 
chasing a  ticket  and  attending  the  ball  is  stolen,  the  innkeeper  is  not 
liable,  as  such  person  is  not  his  guest.  Carter  v.  Ilohhs,  12  Mich,  52. 
Purchasing  liquor  at  an  inn  is  suflicient  to  constitute  the  buyer  a  guest. 
McDonald  v.  Edgerton,  5  Barb.  560. 

§  1:.  Distinction  between  innkeepers  and  boarding-liousekeepers. 
One  who  keeps  a  house  principally  for  the  accommodation  oi  emigrants 
is  not  a  boarding-housekeeper;  he  is  an  innkeeper.  The  great  distinc- 
tion between  a  boarding-house  and  an  inn  is  that  in  a  boarding-house 
the  guest  is  under  an  express  contract,  at  a  certain  rate,  for  a  certain 
period  of  time ;  but  in  an  inn  there  is  no  express  agreement.  The 
guest  being  on  his  way  is  entertained  from  day  to  day,  according 
to  his  business,  upon  an  implied  contract.  Willard  v.  ReinJtardt,  2E. 
D.  Smith  (N".  Y.),  148;  ShoecraftY.  Bailey, ^o  Iowa,  553;  Ohvmher- 
lain  V.  Master  son,  26  Ala.  371. 

An  inn  is  distinguished  from  a  private  boarding-house  mainly  in  this, 
that  the  keeper  of  the  latter  is  at  lil)erty  to  choose  his  guests,  while  the 
innkeeper  is  obliged  to  entertain  and  furnish  all  travelers  of  good  con- 
duct and  means  of  payment  with  what  they  have  occasion  for  whilst  on 
their  way.     Pinherton  v.  Wood/oard,  33  Cal.  557. 

A  liotel  keeper  is  subject  to  the  same  liabilities  as  an  innkeeper. 
Jones  V.  Oshorn,  2  Chit.  481;   Chamberlain  v.  Masterson,  26  Ala.  371. 

ARTICLE  II. 

DUTIES    AND    LIABILITIES    AT    COMMON    LAW. 

Section  1  Dnty  to  receive  and  to  entertain  gnests.  An  inn- 
Keeper  is  bound  to  take  in  and  to  receive  all  travelers  and  wayfaring 
persons,  and  to  entertain  them  for  a  reasonable  compensation,  if  he 
can   accommodate  them.     Thompson  v.  Lacy^  3  B.  &  A.  2S3 ;  Grirv 
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nell  V.  Cook,  3  Hill  (N.  Y.),  485  ;  Hawthorn  v.  Hammond,  1  C.  &  K. 
404.  Where  a  guest  has  engaged  and  paid  for  a  night's  lodging,  and 
tlie  innkeeper  refuses  to  let  him  have  it,  and  then  turns  the  guest  out 
of  the  inn  with  abusive  and  insulting  language,  he  is  liable  for  ex- 
emplary damages.  M'' Garihy  v.  JViskern,  22  Minn,  90.  A  guest  is 
not  entitled  to  select  particular  apartments,  nor  to  occupy  a  bedroom 
for  the  purpose  of  sitting  up  all  night,  so  long  as  the  innkeeper  is  will- 
ing and  offers  to  furnish  him  with  a  proper  room  for  that  purpose. 
Fell  V.  KnigU,  8  M.  &  AV.  269  ;  5  Jur.  554. 

If  an  innkeeper  improperly  refuses  to  receive  or  to  provide  for  a 
guest,  he  is  liable  to  be  indicted  therefor.  Rex  v.  Ivens,  7  C.  &  P.  213, 
But,  he  may  not  only  refuse  to  receive  a  guest  who  conducts  himself  in 
a  disorderly  and  noisy  manner ;  he  may  compel  him,  under  such  cir- 
cumstances, to  leave  the  inn  even  after  he  has  been  received  as  a  guest. 
Id. ;  Markhari  v.  Brown,  8  N.  H.  523 ;  Howell  v.  Jackson,  6  C.  &  P. 
723  ;  Commonwealth  v.  Mitchell,  2  Pars.  (Penn.)  Sel.  Cas.  431 ;  ante. 
Vol.  1,  343. 

§  2.  Liability  for  property  of  guest.  The  liability  of  an  inn- 
keeper is  the  same  in  character  and  extent  as  that  of  a  common  carrier. 
2  Kent's  Comm.  592 ;  Treiber  v.  Burroios,  27  Md.  130.  And  it  is 
not  limited  to  property  of  any  particular  kind  or  value  ;  it  embraces 
all  the  personal  property  of  the  guest  brought  to  the  inn.  Kellogg  v. 
Sweeney,  1  Lans.  (jN".  Y.)  397 ;  46  N.  Y.  (1  Sick.)  291 ;  7  Am.  Rep.  333  ; 
Pinkerton  v.  Woodward,  33  Cal.  557.  He  is  responsible  for  money 
belonging  to  his  guest.  Kent  v.  Shnckard,  2  B.  &  Ad.  803  ;  Wilkin^ 
V.  Earle,  49  K.  Y.  (5  Hand)  172  ;  4  Am.  Eep.  655.  But  this  liability 
only  extends  to  such  goods  as  are  brought  into  the  inn  in  the  character 
of  eruests.  Mateer  v.  Brown.  1  Cal.  221.  He  is  liable  for  the  loss  of 
a  parcel  left  in  the  lobby  or  hall  of  the  inn.  Candy  v.  Spencer,  3  F. 
&  F.  306 ;  Norcross  v.  Korcross,  53  Me.  163.  And  he  is  bound  to 
extraordinary  diligence  in  preserving  the  property  of  his  guests 
intrusted  to  his  care.  Gile  v.  Lihby,  36  Barb.  (jST.  Y.)  70  ;  Packard 
V.  Northcraft,  2  Mete.  (Ky.)  439  ;  Sasseen  v.  Clark,  37  Ga.  242.  His 
liability  continues  until  the  guest  with  his  property  has  left  the  prem- 
ises of  the  inn.  Seymotir  v.  Cook,  53  Barb.  (N.  Y.)  451.  And  he  is 
not  exonerated  from  his  liability  altliough  the  guest  do,  with  the  inn- 
keeper's assent,  what  it  was  the  latter's  duty  to  do,  as  where  a  guest,  pre- 
paring to  depart,  leads,  with  the  innkeeper's  consent,  his  own  horse 
from  the  stable  of  the  inn,  and  in  so  doing  while  passing  a  stall  in 
which  a  stallion,  the  property  of  another  guest,  is  standing,  his  horse 
is  injured  by  tlie  kick  of  the  stallion.  Id. 

An  innkeeper  is  generally  liable  only  for  the  goods  brought  within 
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the  inn.  Calye's  case,  8  Co.  E.  32 ;  2  Kent's  Comm.  592.  Yet, 
if  an  innkeeper,  or  his  servant,  directs  a  load  of  the  guest's  goods  to  be 
deposited  in  a  specified  open,  uninch)sed  space  near  the  public  highway 
and  the  inn,  and  the  goods  are  there  stolen,  the  innkeeper  is  liable. 
Piper  V.  Ilanny^  21  Wend.  282 ;  Mason  v.  Thompson,  9  Pick.  280. 
It  is  sufficient  that  the  goods  are  received  into  the  care  and  keeping  of 
the  innkeeper,  or  infra  hospltlum.  Id.  But,  if  he  did  not  request  the 
innkeeper  to  take  charge  of  his  load  of  goods,  nor  put  them  in  liis  care 
the  innkeeper  will  not  be  liable,  although  thej  are  stolen.  Alhin  v. 
Preshy,  8  N.  H.  408.  A  delivery  of  the  goods  into  his  personal  cus- 
tody is  not  necessary  in  order  to  make  him  responsible  ;  for  although 
he  may  not  know  any  thing  of  such  goods,  when  delivered  to  liis  ser- 
vant, he  is  bound  to  pay  for  them,  if  they  are  stolen  or  carried  away, 
even  by  some  person  unknown.  Clute  v.  Wiggins,  14  Johns.  (N.  Y.) 
175  ;  Trieber  v.  Burrows,  27  Md.  130  ;  21  id.  320  ;  Sasseen  v.  Clarh, 
37  Ga.  242  ;    Packard  v.  Norther  aft,  2  Mete.  (Ky.)  442. 

If  the  agent  of  a  corporation,  engaged  in  their  business,  becomes  the 
guest  of  an  innkeeper,  and  while  he  is  a  guest,  is  robbed  in  the  inn, 
of  money  delivered  to  him  by  his  principals,  to  l^e  expended  in  their 
behalf,  the  innkeeper  is  lialjle  tlierefor  to  the  corporation.  Berkshire 
Woollen  Co.  v.  Proctor,  7  Cush.  417  ;  Towson  v.  Ha ore-de- Grace  Bank, 
6  H.  &  J.  47. 

An  innkeeper  is  not  liable  for  the  property  of  one  who  is  a  boarder 
for  a  time  under  a  special  contract  (  Vance  v.  Throckmorton,  5  Bush 
[Ky.],  41  ;  Neal  v.  Wilcox,  4  Jones'  L.  146) ;  nor  is  he  liable  for  the 
loss  or  embezzlement  of  his  guest's  money,  when  the  latter  does  not 
deposit  it  on  the  security  of  the  inn,  but  intrusts  it  to  another  guest  or 
inmate  {Ilouser  v.  Tully,  62  Penn.  St.  92;  1  Am.  Eep.  390.  See 
Quinton  v.  Courtney,  1  Hayw.  [N.  C]  40  [51]  );  nor  where  he  retains 
the  exclusive  care  and  custody  of  his  goods.  Fuller  v.  Coats,  18  Ohio 
St.  343.  But  if  a  departing  guest,  after  paying  his  bill,  with  the  con- 
sent of  the  innkeeper,  leaves  his  baggage  in  the  inn,  in  case  of  loss 
thereof  ^vithin  a  reasonable  time,  the  innkee])er  is  liable  as  a  deposit- 
ary. Adams  v.  Clcin,  41  (xa.  65  ;  5  Am.  Ileji.  524.  So  he  M'ould 
be  liable  if  the  guest  had  not  paid  his  bill,  and  had  departed  with 
the  intention  of  returning,  if  he  left  his  l)aggage  at  the  imi. 
Murray  v.  Clarke,  2  Daly  (N.  Y.),  102  If  the  guest  who  owns  the 
goods  knowingly  allows  another  person  to  exercise  acts  of  ownership 
over  them,  witliout  informing  the  landloixl  that  the  g0(^)ds  are  his,  and 
they  are  carried  away  by  such  other  person,  the  landlord  is  released 
from  liability.     Kelsey  v.  Berry,  42  111.  469. 
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§  3.  Liability  for  acts  of  servants.  An  innkeeper  is  responsible 
for  the  acts  of  his  domestics  and  servants,  as  well  as  for  the  acts  of  his 
other  gnests,  if  goods  of  a  guest  are  stolen  or  \o?>i  {CoyhendallY.  Eaton, 
55  Barb.  [N.  Y.]  188  ;  Shain  v.  Berry,  31  Me.  -178  ;  Piper  v.  Manny, 
21  Wend.  282  ;  Lasseen  v.  Clarl\  37  Ga.  242  ;  Bay  v.  Bather,  2  Hurl. 
&  Colt.  14  ;  Rockwell  v.  Proctor,  39  Ga.  105  ;  Treiber  v.  Burroim,  27 
Md.  130  ;  21  id.  320) ;  and  it  lias  been  held  that  he  is  responsible  for  a 
tort  or  injury  done  Ijy  his  servants  to  the  person  of  his  guest,  without 
his  own  co-operation  or  consent.      ^Yade  v.  Thayer,  40  Cal.  578. 

§  4.  What  excuses  liability.  The  innkeeper  may  exonerate  him- 
self from  any  liability  for  loss  of  goods  by  his  guests,  by  showing  that 
it  was  by  no  fault  or  neglect  of  himself  or  his  servants,  or  of  any  other 
guest,  tliat  the  loss  occurred.  Pessaiier  v.  Baker,  1  Wilson  (Ind.),  429  J 
Vance  v.  Throckmorton,  5  Bush  (Ky.),  41.  But  see  Hulett\.  Swift,  33 
JST.  Y.  (6  Tiff.)  571 ;  Shaw  v.  Brrry,  31  Me.  (1  Red.)  478.  And  he 
may  be  exonerated  by  showing  that  the  guest  had  taken  upon  himself 
exclusively  the  custody  of  his  own  goods,  or  had  by  his  own  neglect 
exposed  them  to  tlie  peril.  Vance  v.  Thi'ockmorton,  5  Bush  (Ky.),  41  j 
Burgess  v.  Clements,  4  M.  &  S.  306.  An  innkeeper  is  onlj^  jpriina 
facie  liable  for  loss  or  damage  to  goods  of  his  guest,  while  in  his  pos- 
session ;  and  he  may  exculpate  himself  by  proof  that  the  loss  did  not 
happen  through  any  neglect  or  fault  on  his  part,  or  that  of  his  servants 
for  whom  he  is  responsible.  Laird  v.  Eichold,  10  Ind.  212.  But  the 
burden  of  proof  is  upon  him.  Norcross  v.  Norcross,  53  Me.  163.  In 
respect  to  property  brought  to  an  inn  by  a  guest  for  the  pui-pose  of 
carrying  on  any  trade  or  business,  the  innkeeper  is  relieved  from 
the  special  liability  of  the  common  law.  Myers  v.  Cottrill,  5  Biss. 
465;  Mowers  v.  Fethers,  61  N.  Y.  (16  Sick.)  34;  19  Am.  Rep.  244- 

An  innkeeper  is  exempt  from  liability  for  the  loss  of  his  guest's 
goods,  when  the  loss  is  occasioned  by  the  act  of  God,  or  of  the  pul)lic 
enemy,  or  through  the  fault  of  the  owner,  and  without  negligence  of 
the  innkeeper  himself,  or  his  servants.  Ihdett  v.  Swift,  42  Barb.  (N- 
Y.)  230;  S.  C.,33K  Y.  (6  TifE.)  571;  SiUey  v.  Aldrich,  33  N.  H. 
553  ;  Merritt\.  CUujhorn,  23  Vt.  177  ;  Thickstun  v.  Tloward,  8  Blackf. 
535.  In  the  case  of  Hulett  v.  Swift,  supra,  the  court  of  appeals  held 
that  the  innkeeper  is  responsible  for  the  loss  of  the  goods  of  his  guest  by 
fire,  the  cause  of  the  lire  being  unknown,  and  the  guest  being  free  from 
negligence.  But  see  Laws  of  N.  Y.  1866,  ch,  638  ;  Faucett  v,  Nich- 
ols, 64  N.  Y.  (10  Sick.)  377,  380.  In  case  of  a  loss  of  the  goods  in- 
trusted to  the  innkeeper  l)y  his  guests,  there  is  a  presumption  of  a  want 
of  proper  diligence  by  tlie  landlord.  Sasseen  v.  Clark,  37  Ga.  242; 
Johnson  V.  Richardson,  17  111.  302  ;  Hill  v.  Owen^  5  Blackf.  323. 
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§  5.  Contril)utory  negligence  on  the  part  of  the  gnest.  Whether 
the  guest  has  by  his  negligence  contributed  to  produce  the  loss,  i8  always 
a  question  for  the  jury.  Recid  v.  Amidon,  41  Yt.  15  ;  Cashill  v.  Wrig/tt^ 
37  Eng.  Law  «fe  Ecj.  175.  Primarily  the  innkeeper  is  res})on8iljle  for 
the  loss,  and  he  must  show  contributory  negligence  on  the  })art  of  the 
guest.  Fowler  v.  Dorlon,  24  Ikrb.  (N.  Y.)  384  ;  Johnson  v.  Richard- 
son, 17  111.  302.  AYant  of  ordinary  care  on  the  part  of  the  guest,  in 
the  care  or  management  of  the  property,  contributing  to  the  loss,  will 
exonerate  the  innkeeper  from  his  liability.  ChamJ)erlain  \\  Masterson, 
26  Ala.  371;  Iladley  x.  Ujpshaw,  27  Tex.  547 ;  Profiletw  Hall,  14 
La.  Ann.  524. 

A  guest  at  a  hotel  who  hands  his  pocket-book  to  the  clerk  f  )r  safe- 
keeping is  not  guilty  of  negligence  in  not  informing  the  ck  rk  that 
there  is  money  in  the  pocket-book  [Shoecraft  v.  Bailey,  25  luwa, 
653)  ;  but  if  he  carries  a  large  sum  of  money  in  his  valise  and  conceals 
the  fact  from  the  innkeeper,  and  allows  the  valise  to  be  treated  as  mere 
luggage,  he  is  guilty  of  gross  negligence.  Fowler  v.  Dorlon,  24  Barb. 
(N.  Y.)  384  ;  Treiher  v.  JJnrrows^,  27  Md.  130  ;  21  id.  320. 

A  guest  at  an  inn  is  not  bound  to  keep  his  room  locked  at  all  times, 
to  entitle  him  to  recover  for  a  robl)ery  {Buddevh}cr(j  v.  Bt-nner,  1 
Hilt.  [N.  Y.j  84) ;  and  although  the  guest  is  provided  with  the  key  to 
his  room  on  retiring  for  the  night,  and  does  not  lock  the  door,  yet, 
if  his  watch  is  stolen,  the  iimkeeper  is  liable  for  the  loss.  Ofa-'^'sen  v. 
Leopold,  2  Swx'eny  (N.  Y.),  705.  But  if  a  guest  is  guilty  of  gross  neg- 
ligence, as  where  he  opens  his  driving  box  and  counts  his  money  in  the 
commercial  rooms,  in  the  presence  of  other  persons,  and  the  box  is 
then  insecurely  fastened,  the  innkeeper  is  relieved  from  his  lial)ility. 
Arm'istead  v.  White,  6  Eng.  Law  &  Eq.  349.  See  Ojypenh'ini  v.  Tlie 
White  Lion  Hotel  Co.,  L.^R.,  6  C.  P.  514. 

§6.  Liability  in  case  of  gratuitous  guest.  /;' .svc;//,s- that  if  an 
innkeej)er  entertains  a  traveler  gratuitously,  he  will  not  be  liable  to 
him  as  a  guest  for  all  losses  and  damages,  in  the  same  manner  a>  if  he 
received  a  compensation.     Tho7nj?son  v.  Lacy,  3  B.  tt  Aid.  283. 

ARTICLE  III. 

DUTIES    AND    I.IAniLITIKS    UNDER    STATUTES. 

Section  1.  Necessity  of  license.  At  common  law  any  i)erson  may 
keep  an  inn  for  the  public  accommodation  without  a  license,  as  the 
keeping  of  it  is  not  a  franchise,  but  a  lawful  trade,  open  to  every  citi- 
zen.    Overseers^  etc.,  of  Oroion  Point  v.  Warner,  3  Hill  (N.  Y.),  150; 
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Noroross  v.  Norcross^  53  Me.  163.  And  in  I^ew  York  any  person 
may  now  keep  an  inn  or  tavern,  and  may  now  erect  and  maintain  a 
sign,  indicating  that  he  keeps  an  inn,  tavern  or  liotel,  without  having  a 
license  of  any  kind  unless  the  sale  of  intoxicating  liquors  is  made  a 
part  of  the  business.  People  v.  Murphy,  5  Park.  (K.  Y.)  130.  See, 
too,  Curtis  V.  State,  5  Ham.  324. 

A  license,  to  one  man  to  keep  a  tavern  at  his  house  in  a  village,  will 
not  authorize  another,  who  has  formed  a  partnership  with  him  for 
the  sale  of  spirituous  liquors,  to  sell  liquors  at  a  house  on  the  same 
lot,  and  within  the  same  inclosure  with  the  tavern.  IlalVs  case, 
8  Gratt.  588  ;  CommonwealtJi  v.  Edtiboorh,  10  Pick.  (Mass.)  293. 

§  2.  Notice  to  guest  as  affecting  liaMlity  of  inakeeper.  At  com- 
mon law,  the  negligence  of  the  guest  in  the  care  of  his  goods  gener- 
ally exempts  the  landlord  from  liability  for  their  loss.  And  in  New 
York,  under  the  provisions  of  the  act  regulating  the  liability  of  hotel 
keepers  (chap.  42,  Laws  of  1855)  which  provide  that  where  the  proprie- 
tor of  any  hotel  provides  a  safe  for  money,  jewels  or  ornaments  of 
guests,  and  shall  post  a  notice  stating  the  fact,  in  the  rooms,  if  the 
guest  shall  neglect  to  deposit,  the  proprietor  shall  not  be  liable  for 
losses,  etc. ;  the  statutory  exemption  applies  to  all  moneys,  jewels  and 
ornaments,  and  applies  to  every  case  where  the  guest  has  the  time  and 
opportunity  to  make  the  deposit,  however  inconvenient  and  trouble- 
some it  may  be  to  do  so.  And  he  must  even  deposit  his  personal  jew- 
elry and  pocket-money  or,  as  to  it,  the  innkeeper  has  the  protection  of 
the  statute.  The  guest  need  not  be  guilty  of  actual  negligence.  To 
neglect  does  not  generally  imply  carelessness  or  imprudence,  but  sim- 
ply an  omission  to  do,  or  to  perform  some  work,  duty  or  act.  liosen- 
plaenter  v.  Roessle,  54  N.  Y.  (9  Sick.)  262. 

The  statute  does  not  relieve  the  innkeeper  of  his  common  law  lia- 
bility for  articles  not  expressly  mentioned,  such  as  a  watch  and  chain. 
Eamaley  v.  Leland,  43  K.  Y.  (4  Hand)  539  ;  Milibij  v.  Chapmcui,  25 
Md.  310  ;  Weisenger  v.  Taylor,  1  Bush  (Ky.),  275  ;  Pope  v.  Hall,  14 
La.  Ann.  324.  But  see  Hyatt  v.  Taylor,  42  N.  Y.  (3  Hand)  259  ;  and 
Stewart  v.  Parsons,  24  Wis.  241. 

When  the  guest  offers  to  the  book-keeper  a  large  package  of  valua- 
bles, without  stating  its  contents  and  requests  him  to  deposit  it  in  the 
safe,  and  the  clerk  responds  that  the  package  will  be  safe  in  his  own 
room,  whereupon  the  guest  takes  it  to  his  room,  it  is  on  the  jJart  of  the 
guest  a  neglect  to  deposit  witliin  the  statute  {Bendetson  v.  French, 
46  N.  Y.  [1  Sick.]  266) ;  but  if  the  package  was  stolen  after  the  guest 
had  packed  his  trunk  for  his  departure,  and  had  ordered  the  trunk  to 
be  brought  down  from  his  room,  then  the  innkeeper  would  be  liable, 
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even  if  the  package  had  never  been  handed  to  him  or  his  agents  to  he 
deposited  in  the  safe.  Id. 

Whether  a  package  contains  an  amonnt  of  money  sufficient  to  pay 
necessary  traveling  expenses  of  the  guest,  or  a  snm  greatly  exceeding 
such  expenses,  if  the  guest  oifers  the  same  for  deposit,  describing  it 
only  as  "  money,"  yet  the  innkeeper  is  liable  in  the  whole  amount,  if 
the  package  be  lost.      Wilklns  v,  Ji'arle,  4-1  N.  Y.  (5  Hand)  172. 

If  an  innkeeper  by  his  negligence  facilitates  the  setting  lire  to  his 
inn,  or  its  appurtenances,  the  statute  of  1866  does  not  protect  him  from 
his  common  law  liability  for  the  loss  by  fire  of  his  guest's  goods.  F'aic- 
cett  V.  Niclwls,  64  N.  Y.  (19  Sick.)  377;  reversing  S.  C.,  4  T.  &  C. 
(N.  Y.)  597 ;  and  2  Hun  (N.  Y.),  521. 


ARTICLE  IV. 

EIGHTS    AND    POWERS    OF    INNKEEPERS. 

Section  1 .  In  general.  An  innkeeper  has  a  lien  upon  the  goods 
of  his  guest  for  his  board  and  lodging,  and  for  the  licpiors  supplied  to 
him  {Grinnell  v.  Cooh^  3  Ilill,  485  ;  Jones  v.  Tkurloe,  8  Mod.  172), 
and  he  is  not  bound  to  examine  into  the  nature  and  extent  of  the  goods 
ordered  by  his  guest,  or  the  propriety  of  supplying  him  with  his  just 
wants,  provided  the  guest  is  possessed  of  reason,  and  is  not  a  minor, 
and  the  innkeeper  is  not  guilty  of  fraud  or  imposition  {Proctor  v. 
Nicholson.^  7  C.  &  P.  67),  and  he  may  refuse  to  receive  and  to  enter- 
tain one  who  is  not  capable  of  paying  a  compensation  suitable  to  the 
accommodation  provided  {Thoinpson^.  Lacy,  3  B.  &  Aid.  2S3),  and  he 
may  expel  one  \x\\o  is  noisy  and  turbulent,  although  he  has  been  re- 
ceived as  a  guest.  Howell  v.  Jaehson,  6  C.  <k  P.  723.  And  it  seems 
wliere  horses  are  left  at  an  inn  to  be  kept,  the  innkeeper,  as  such,  has  a 
right  to  detain  them  for  their  keeping,  although  the  one  who  brought 
them  there  is  not  a  guest.  Mason  v.  Tlioinpsoii^  9  Pick.  (Mass.)  280  ; 
Feet  V.  McGraio,  25  Wend.  653. 

§  2.  Right  to  compensation.  That  an  innkee])er  has  a  riglit  to  be 
reasonably  compensated  for  the  accommodation  and  entertainment  fur- 
nished by  him  to  his  guests  is  a  principle  of  law  too  well  settled  to  need 
conunent,  or  the  citation  of  authorities.  The  next  section  shows 
the  manner  of  securing  this  compensation  to  be  promptly  and  fully 
paid.  And  although  an  innkeeper  may  claim  a  lii'u  on  his  guest's 
goods  for  an  amount  in  excess  of  his  reasonable  cliarges,  yet  the  lien  is 
good  for  the  amount  that  is  lustly  his  due.  Allen  v.  Smith,  12  C  13. 
(N.  S.)  638. 

YoL.  IV— 2 
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§  3.  Lien  for  cliarges.  An  innkeeper  has  a  lien  for  the  amount  of 
his  reasonable  charges  on  the  goods  of  his  guest,  but  not  on  the  goods 
of  his  boarder.  Pollock  v.  Landis,  36  Iowa,  651 ;  Willard  v.  Rein- 
hardt,  2  E.  D.  Smith  (N.  Y.),  148 ;  Ewart  v.  Stark,  8  Rich,  (S.  C.) 
423  ;  Harsh  v.  Byers,  29  Mo.  469.  And  see  Welch  v.  Pullman  Palace 
Car  Co.,  10  Abb.  N.  S.  (N".  Y.)  352,  357.  And  if  he  furnisli  in  good 
faith  entertainment  to  an  infant  without  knowledge  that  the  infant  was 
acting  without  the  consent  of  his  guardian,  he  has  a  lien  on  the  infant's 
baggage  for  the  amount  of  his  charges.  Watson  v.  Cross,  2  Duvall 
(Kj.),  147.  lie  has  a  lien  for  the  entertaimuent  of  the  servant,  upon 
such  property  of  the  master  as  the  servant  brings  with  him  to  the  inn. 
Smith  V.  Keyes,  2  IST.  Y.  Sup.  (T.  &  C.)  650.  But  where  several  per- 
sons travel  togetlier  and  put  \v^  together  at  an  inn,  the  goods  of  one 
cannot  be  detained  for  the  board  of  all.  Clayton  v.  Butterfield,  10 
Eich.  Law  (S.  C),  300. 

An  innkeeper  cannot  enforce  his  lien  upon  the  baggage  of  his  guest 
by  sale  without  process  of  law.  Case  v.  Fo<jg,  46  Mo.  44.  And  it  has 
been  held  that  an  innkeeper's  lien  and  his  liability  stand  and  fall  to- 
gether.    Ingalshee  v.  Wood,  36  Barb.  (N.  Y.)  452. 

An  innkeeper  has  no  lien  on  the  person  of  his  guest,  and  cannot 
therefore  detain  him  for  any  reckoning  due.  Still  less  has  he  any  right 
to  take  any  clothes  off  the  person  of  his  guest  as  a  security  for  the 
same  {Sunholf  v.  Alford,  3  M.  &  W.  284;  S.  C,  1  H.  &  H.  13.  See 
Bumpus  V.  Jfaynard,  38  Barb.  626) ;  nor  has  he  a  lien  for  his  keeping 
on  a  horse  in  his  stable,  unless  he  is  placed  there  by  a  guest.  Binns  v. 
Piyot,  9  C.  &  P.  298  ;  Fox  v.  McGregor,  11  Barb.  41 ;  Young  v.  Kim- 
hall,  23'Penn.  St.  193.  And  he  has  no  lien  as  against  the  true  owner, 
upon  goods  in  possession  of  his  guest,  which  are  owned  by  a  third  party, 
unless  there  be  charges  on  the  specific  article  upon  which  the  lien  is 
claimed.  Domestic  Sewing  Machine  Co.  v.  Walters,  50  Ga.  573.  In 
"Wisconsin  he  has  a  lien  even  on  the  goods  of  a  third  party  which  are 
lawfully  in  the  guest's  possession.  Manning  v.  Ilollenheck,  27  Wis. 
202.  See,  also,  Snead  v.  Watkins,  1  C.  B.  (N.  S.)  267.  If  the  guest  is 
a  mail  contractor,  who  has  stables  and  feed  furnished  for  his  horses 
which  carry  the  mail,  the  innkeeper  has  no  lien  upon  the  horses  if  they 
are  daily  used  in  running  the  stages  while  carrying  the  mails,  Hick- 
man V.  Thomas,  16  Ala.  666. 

§  4.  Power  to  restrict  liability  by  notice.  The  liability  of  an 
innkeeper  is  not  affected  by  merely  posting  in  the  guest's  room  a  notice 
declaring  his  liability  to  be  limited  by  the  non-observance  of  certain 
directions.  Bodimll  v.  Bragg,  29  Iowa,  232 ;  MiUhj  v.  Chapman,  25 
Md,  310.      But  if  a  guest  dei'.osit  an  overcoat  and  the  contents  of  his 
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pockets  in  a  place  other  than  that  designated  by  the  rule  of  the  inn, 
wliicli  is  reasonable,  known  to  the  guest  and  not  specially  waived,  tlie 
innkeeper  is  not  liable  for  the  loss.      Fuller  v.  CoaU^  18  Ohio  St.  343. 

§  5.  Limits  and  exceptions  to  liability.  Unless  the  rehition  of 
innkeeper  and  guest  exist,  the  innkeeper  is  under  no  liability  as  such. 
Ingalsbee  v.  Wood,  36  Barb.  (N.  Y.)  452.  An  innkeeper  is  not  liabhi 
for  the  clothing  of  a  boarder,  which  may  be  stolen  from  the  boarder's 
room  without  the  innkeeper's  fault,  although  it  would  l)e  otherwise  as 
to  the  clothes  of  a  guest.  Manning  v.  Wdls,  9  Humph.  746.  Where 
a  regular  boarder  delivers  valuables  to  an  innkcepjr  for  safe-keeping, 
the  innkeeper  is  liable  only  as  a  depositary  without  reward.  Joliawn 
V.  lieynolJs,  3  Ivans.  257. 

The  innkeeper  is  responsible  only  for  his  guest's  baggage,  and  that 
term  does  not  inchide  merchandise  or  other  valuables,  such  as  silver 
knives,  forks  and  spoons  {Pettiyreio  v.  Barnaul,  11  Md.  434);  and  if 
the  baggage  of  a  gnest  is  carried  away  by  one  whom  the  owner  lias 
allowed  to  exercise  over  it  acts  of  ownership,  without  informing  the 
innkeeper  whose  baggage  it  was,  the  innkeeper  is  not  liable.  Kelacy 
V.  Berry,  42  111.  469. 

AETICLE  Y. 

KEMKDIES    OF    INNKEEPER. 

Section  1.  In  general.  An  innkeeper  may  bring  an  action  for  tlie 
recovery  of  his  compensation  for  the  accommodation  and  entertainment 
he  furnishes  a  guest.  1  Bouv.  Law  Diet.  714.  And,  like  a  common 
carrier,  he  is  entitled  to  a  right  of  lien  upon  the  goods  of  the  guest  as  a 
security  for  the  payment  of  such  compensation,  and  he  may  detain  the 
goods  for  what  is  due  to  him  for  the  lodging  and  entertainment  pro- 
vided for  the  guest  until  the  entire  debt  is  paid.  York  v.  Grindstone, 
1  Salk.  388.  ' 

But  an  innkeeper  has  no  lien  on  the  goods  in  possession  of  his  guest, 
as  against  the  true  owner,  uidess  there  be  charges  upon  the  specitic 
article  on  wliich  the  lien  is  claimed.  Doniestic  Sewing  Machine  Co.  v. 
Waiters,  50  Ga.  573. 

§  2.  Lien  for  charges,  how  enforced.  An  innkeeper  has  no  riglit 
to  enforce  his  lien  on  the  l)aggage  of  a  guest,  by  sale,  without  due  pro- 
cess of  law.  C<.Lse  v.  Fogg,  46  Mo.  44.  And  a  ]>etition  to  enforce  a 
lion  on  the  baggage  of  a  guest  for  board  and  lodging  must  allege  that 
the  ])i.>titioner  is  a  tavern  kee|)er  ;  an  averment  that  he  is  *'  landlord  and 
propriet(jr"  of  the  house  is  insufficient.  Southwood  v.  Myers,  3  Bush 
(Ky.),  681;  Feet  v.  McGraio,  25  Wend.  653. 
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ARTICLE  YL 


REMEDIES   FO    GUEST. 

Section  1 .  Action  to  enforce  innkeeper's  liability.  An  action 
may  be  maintained  against  an  innkeeper  to  recover  the  value  of  per- 
sonal property  left  in  his  charge  by  a  guest  and  subsequently  stolen, 
Eocktoell  V.  Proctor,  39  Ga.  105 ;  Feoj)le  v.  Willett,  15  How.  (N.  Y.) 
Pr.  210;  S.  C,  6  Abb.  Pr.  37;  26  Barb.  78.  In  such  action,  at 
common  law,  it  must  appear,  1st,  that  defendant  kept  an  inn ;  2nd,  that 
the  goods  were  lost  at  his  inn ;  and  3rd,  that  at  the  time  of  the  loss  the 
relationship  of  innkeeper  and  guest  existed  between  the  defendant  and 
the  plaintiff.     Carter  v.  Hohhs,  12  Mich.  52. 

For  the  requisites  of  the  petition  under  Swan  &  C.  (Ohio)  Stat.  1425, 
to  recover  of  an  innkeeper  for  lost  baggage,  see  Prescott  v.  Bruce,  2 
Cin.  (Ohio)  58.  An  innkeeper  is  not  liable  in  trover  for  property  in- 
trusted to  him  in  the  line  of  his  business,  unless  an  actual  conversion 
is  shown.     Hallenhake  v.  Fish,  8  Wend.  (N.  Y.)  517. 

A  hotel  guest,  if  he  have  property  in  his  possession  as  a  gratuitous 
bailee,  and  deliver  it  into  the  custod}^  of  the  landlord,  he  may  have  an 
action  in  his  own  name  against  the  landlord  to  recover  for  its  loss. 
Kellogg  v.  Sweeney,  1  Lans.  (N.  Y.)  397. 

§  2.  Rule  as  to  damages.  The  remedies  against  an  innkeejjer  for 
the  loss  of  goods  are  similar  to  those  against  a  common  carrier  (Jones 
on  Bailm.  95) ;  and  the  measure  of  damages  would  doubtless  be  the 
same ;  that  is,  the  value  of  the  goods  at  the  time  of  their  loss.  Interest 
on  such  value  might  be  allowed  by  way  of  damages.  Sj)ar  v.  Wehnan, 
11  Mo.  230.  As  to  damages  for  wrongfully  turning  a  guest  out  of  an 
inn,  ante,  3,  art.  2,  §  1. 
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CHAPTER    LXXXII. 

INSURANCE. 

TITLE  I. 
OF  FIRE  INSURANCE. 

ARTICLE  I. 

NATUKE    OF    INSURANCE. 

Section  1.  In  general.  Insurance  is  a  contract,  wherelDj  one 
person  undertakes  to  compensate  another,  if  lie  sliall  suiier  loss. 
It  must,  like  other  contracts,  have  a  sufficient  consideration.  "  All 
that  is  requisite  to  constitute  such  a  contract  is  the  payment  of 
the  consideration  by  the  insured,  and  the  promise  of  the  insurer 
to  pay  the  .amount  of  the  insurance,  upon  the  happening  of  injury 
to  the  subject  by  a  contingency  contemplated  in  the  contract.''' 
Commonwealth  v.  Weatherhee,  105  Mass.  160.  It  is  applicable  to  every 
form  of  possible  loss.  It  cannot  justly  be  made  a  subject  of  profit  to 
the  insured,  as  it  is  in  its  nature  only  a  conti-act  of  indemnity.  If  the 
insured  has  sustained  no  damage,  the  contract  is  not  broken.  Wihonw 
JIlll^  3  Mete.  (Mass.)  G9.  It  ought  to  furnish  protection  only  against 
a  real  loss,  and  to  the  precise  amount  of  that  loss.  Kemp  v.  Vi(/ne,  1 
T.  R.  309  ;  Carpenter  v.  Providence  Ins.  Co  ,  16  Pet.  (U.  S.)  503.  It 
is  a  contract  which,  though  difcereut  in  its  nature  from  all  other  con- 
tracts, is  governed  by  the  same  principles  which  apply  to  other  contracts. 
Cornfoot  v.  I'owke,  6  Mees.  &  Wels.  379.  The  contract  being  for  in 
dcnniity  against  some  peril,  is  conditional  on  the  risk  attaching.  Where 
the  subject  is  never  put  at  risk,  no  premium  is  earned  (Stevenson  v. 
Snow,  3  ])urr.  1237  ;  Ti/riev.  Fletcher,  Cowp.  (KhS) ;  and  if  it  has  been 
paid,  it  must  be  repaid.  But,  if  the  risk  has  once  attached,  there  is 
no  apportionment  of  the  premiums  afterward.  The  contract  is  per- 
sonal, and  is  not  annexed  to  or  transferable  witli  the  thing  insured, 
except  by  special  agreement,  ^yll8on  v.  /////,  3  Mute.  (Mass.)  66; 
Sadleri  Co.  v.  BadcocJc,  2  Atk.  554 ;  Adams  v.  EoclK'ingham  Ins.  Co.y 
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29  Me.  292;  Alexandria  v.  Lawrence,  10  Pet.  (U.  S.)  512.  It  is  the 
loss  which  the  person  insured  maj  sustain  wliich  is  insnred  against,  and 
when  he  parts  with  the  thing  insured,  his  liability  to  injury  ceases, 
while  the  new  owner  can  claim  no  indemnity,  as  he  is  a  stranger  to  the 
contract.     Lynch  v.  Dalzell,  4  Bro.  Par.  Cas.  431. 

J^y  special  agreement  the  insurance  may  be  made  to  run  with  the 
title.  There  maybe  several  indepcTident  interests  in  the  same  property. 
Carpenter  v.  Providence  Lns.  Co.,  1(3  Pet.  (U.  S.)  501,  Thus  a  mort- 
gagee may  insnre,  and  if  he  receives  the  amount  insured,  the  mortgagor 
can  get  no  advantage  from  it,  in  the  absence  of  special  contract.  White 
V.  Brown,  2  Cnsh,  (Mass.)  412;  Cashing  v.  Thompson,  34  Me.  49G ; 
Leeds  v.  Cheetham,  1  Sim.  146  ;  Mildmay  v.  Fohjham,  3  Yes.  Jr.  472 ; 
LLonore  v.  Lamar  Lns.  Co.,  51  111.  409.  Where  tlie  amount  of  indem- 
nity is  fixed  by  the  agreement  of  the  parties,  the  policy  is  called  a 
vahied  one,  and  in  this  class  are  life,  and  most  accident  policies,  but 
where  the  indemnity  is  to  be  measured  by  the  amount  of  loss,  as  de- 
termined after  its  occurrence,  the  policy  is  an  open  one.  May  on  Ins., 
§  7.  There  is  always  an  element  of  chance  involved.  If  the  amount, 
time  and  nature  of  the  loss  were  certain,  tlie  person  in  danger  could 
provide  his  own  indemnity.  The  uncertainty  may  be  either  in  the 
time  when  the  loss  will  occur,  if  it  occurs  at  all,  or  in  the  amount  of 
damage,  or  in  both  combined.  In  life  insurance,  for  instance,  the 
event,  the  death  of  the  party  insured,  must  occur,  and  there  is  no  un- 
certainty about  its  nature,  but  the  date  is  unknown.  The  person  who 
has  insured  a  risk  may  himself  seek  indemnity  against  the  chance  of 
loss  which  he  has  assumed,  by  reinsuring  the  risk.  This  is  in  tlieory  a 
legitimate  original  insurance,  but  actually  amounts  to  a  transfer  of  part 
of  the  liability  assumed.  Merry  v.  Prince,  2  Mass.  176.  The  party 
who  is  originally  insured  is  a  stranger  to  this  contract  which  binds  the 
reinsurer  to  reimburse  to  tlie  first  insurer  the  loss  which  may  occur  to 
the  subject  insured  to  the  extent  agreed.  LLone  v.  Mutual  Lns.  Co.,  1 
Sandf.  (N.Y.)  137 ;  S.  C,  2  N.  Y.  (2  Comst.)  235  ;  Strong  v.  Phoenix  Lns. 
Co.,  62  Mo.  289  ;  21  Am.  Pep.  417.  The  reinsurer  can  make  any  defenses 
which  are  open  to  the  insurer,  but  must  pay  him,  whether  he  has  paid,  or 
is  able  to  pay,  the  loss.  W.  Y.  Ins.  Co.  v.  Protection  Ins.  Co.,  1  Story 
(C.  C),  458  ;  Eagle  Ins.  Co.  v.  Lafayette  Ins.  Co.,  9  Ind.  443  ;  Hone  v. 
Mutual  Ins.  Co.,  1  Sandf.  (N.  Y.)  137;  S.  C,  2  AT.  Y.  (2  Comst.)  235. 
The  reinsured  must  observe  good  faith  with  the  reinsurer,  and  if  lie  con- 
ceals material  facts,  he  cannot  enforce  the  contract.  Bowery  Ins.  Co.  v. 
N.  Y.  Ins.  Co.,  1 7  Wend.  (N.  Y.)  359.  If  the  insurer  is  not  liable  him- 
self, he  can  recover  nothing  from  the  reinsurer,  for  no  loss  has  come  to 
him.     Eagle  Ins.  Co.  v.  Lafayette  Lns.  Co.,  9  Ind.  443  ;  N.  Y.  Lns.  Co. 
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V.  Protection  Ins.  Co.,  1  Story  (U.  S.),  458;  Delavmre  Ins.  Co.  v. 
Quaker  City  Ins.  Co.,  3  Grant's  Cas.  (Penn.)  71-  As  tlie  contract  is  an 
aleatory  one,  where  the  equivalent  consists  in  chances  of  gain  or  loss, 
and  not  a  commutative  one,  in  which  the  thing  given,  or  the  act  done, 
is  regarded  as  an  exact  equivalent  of  the  money  paid,  it  is  possible  for  the 
insured  to  enter  into  separate  contracts  of  insurance  with  several  parties. 
This  is  called  double  insurance.  Anstralian  Agricultural  Ins.  Co.  v. 
Saunders,  L.  R.,  10  C.  P.  0G8  ;  14  Eng.  R.  501.  But  by  the  nature  of 
the  contract  it  is  never  a  source  of  absolute  gain  to  the  insured,  l)ut  only 
an  indemnity,  and  therefore  lie  can  never  collect  more  than  his  loss,  but 
he  may  elect  of  which  insurer  he  will  take  his  indemnity.  In  case  of 
double  insurance,  the  several  concurrent  insurers  are  considered  as  iden- 
tical in  interest,  and  have  a  right  to  demand  contribution  between  them- 
selves, so  that  they  may  equitably  share  the  loss.  Godin  v.  london  Ass. 
Co.,  1  Burr,  492;  Lucas  v.  Jefferson  Ins.  Co.,  6  Cow.  (N.  Y.)  035; 
Stacey  v.  Franklin  Ins.  Co.,  2  W.  &  S.  (^Penn.)  506  ;  Neichij  v.  Reed, 
1  W.  Bl.  416  ;  Peoria  Ins.  Co.  v.  Lewis,  18  111.  553 ;  Baltimore  Ins-. 
Co.  V.  Lonei/,  20  Md.  20  ;  Sloat  v.  Poi/al  Ins.  Co.,  49  Penn.  St.  14 ; 
Merrick  v.  Germania  Ins.  Co.,  54  id.  277. 


ARTICLE  II. 

CONTRA.CT  ;    PARTIES  ;    COXSTRUCTION. 

Section  1.  Form  of  the  contract.  Like  all  other  contracts  which 
are  not  required  by  statute  to  be  in  writing,  the  contract  of  insurance 
may  be  made  by  parol.  Dodd  v.  Gloucester  Ins.  Co.,  120  Mass.  468  ; 
Ins.  Co.  v.  Colt,  20  Wall.  560  ;  Ide  v.  Phcenix  Ins.  Co.,  2  Biss.  (C.  C.) 
333;  Mobile  Ins.  Co.  v.  McMillan,  31  Ala.  711;  Dayton  Ins.  Co.  v. 
Kelly,  24  Ohio  St.  345;  15  Am.  Rep.  012;  Relief  Lis.  Co.  v. 
Shaw,  94  U.  S.  574.  Thus  it  is  said  in  McCulloch  v.  Eagle  Ins.  Co  , 
1  Pick.  (Mass.)  278,  that  if  a  contract  be  actually  nudc^,  the  mere 
want  of  a  policy  will  not  prevent  a  recovery.  Widker  v.  Met.  Inx, 
Co.,  56  Me.  371;  Ellisv.  Allmny  Ins.  Co.,  50  X.  Y.  (5  Sick.)  4)2; 
10  Am.  Rep.  495.  In  Sanhorn  v.  Fireman'' s  Ins.  Co..  1(5  Gra}-,  448, 
IIoAR,  J.,  says  :  "No  principle  of  the  common  law  seems  to  require 
that  this  contract,  any  more  than  other  simple  contracts  made  by  c<jin- 
petent  parties  upon  a  sufficient  consideration,  should  be  evidenced  by  a 
writing.  U]>on  principle,  therefore,  v\'c  can  find  no  autliority  in  courts 
to  refuse  to  enforce  an  agreement  which  the  parties  have  made,  if  sutli- 
ciently  proved  by  parol  testimony.''  In  Baptist  Church  v.  Brookii,n 
Ins.  Co.,  19  N.  Y.  (5  Smith)   3ii8,   the  court  assert  that  to  deny  that 


16  INSURANCE,  FIRE. 

parol  contracts  of  insurance  are  valid  would  be  simply  to  affirm  the 
incapacity  of  parties  to  contract,  when  no  such  incapacity  exists,  accord- 
ing to  any  rule  of  reason  or  of  law.  Perkins  v,  Washington  Ins.  Co., 
4  Cow.  (N.  Y.)  G46  ;  Smith  v.  Odlin,  4  Yeates  (Penn.),  4GS ;  Viiion 
Ins.  Co.  V.  Commercial  Ins.  Co.,  "2,  Curt.  (C.  C.)  524  ;  S.  C,  19  How. 
(U.  S.)  318  ;  Hamilton  v.  lycoming  Ins.  Co.,  5  Penn.  St.  339.  And 
a  parol  contract  will  be  valid,  although  the  law  requires  all  conditions 
to  be  printed  on  the  face  of  the  policy,  and  certain  officers  to  sign  all 
pohcies  and  contracts.  Ilenning  v.  If.  S.  Ins.  Co.,  2  Dill.  (C.  C.)  26  ; 
contra.  Same  v.  Same,  47  Mo.  425  ;  4  Am.  Rep.  332.  In  Prince  of^Yales 
Ins.  Co.  V.  Harding,  1  E.  B.  &  E„  183,  where  the  act  of  incorporation 
provided  that  policies  signed  by  the  secretary  should  be  binding  on  the 
company,  it  was  held  that  the  provision  was  for  the  protection  of  the 
shareholders,  and  imposed  on  the  officers  the  duty  of  observing  certain 
formalities.  If  they  neglected  these,  they  would  be  liable  to  the  share- 
holders, but  the  contract  would  still  be  binding.  Collett  v.  Morrison,  9 
Hare,  162  ;  Baptist  Church  v.  BrooMyn  Ins.  Co.,  19  N.  Y.  (5  Smith) 
305  ;  Constant  v.  Ins.  Co.,  3  Wall.  Jr.  (C.  C.)  313;  Pernj  v.  Mercantile 
Ins.  Co.,  8  Up.  Can.  363.  In  other  cases  the  mode  prescribed  by  the  char- 
ter is  regarded  as  exclusive.  Cockerill  v.  Cincinnati  Ins.  Co.,  16  Ohio, 
148  ;  Lindauer  v.  Delaware  Safety  Ins.  Co.,  13  Ark.  461  ;  Ins.  Co.  v. 
McGillivray,  9  Low  Can.  488  ;  Ilenning  v.  W.  Y.  Ins.  Co.,  47  Mo.  430  ; 
4  Am.  Rep.  332.  In  some  cases  the  same  result  may  follow  incidentally 
from  other  legislation.  Thus  it  has  been  held  that  a  parol  contract  would 
be  an  evasion  of  the  stamp  laws  {Morgan  v.  Mather,  2  Ves.  Jr.  18 ; 
Western  Mass.  Ins.  Co.  v.  Puffey,  2  Kans.  347) ;  or  an  express  statute 
may  require  it.  Croghan  v.  Underwriters'  Agency,  53  Ga.  109.  But  a 
contract  of  insurance  from  year  to  year  is  not  within  the  statute  of 
IVcrnds.  Walker  v.  Metropolitan  Ins.  Co.,  56  Me.  371 ;  Baptist  Church 
V.  Brooklyn  Ins.  Co. ,  19  N.  Y.  (5  Smith)  308  ;  Sanborn  v.  Fireman^ s 
Ins.  Co.,  16  Gray  (Mass.),  448.  The  verbal  contract  must  contain  the 
same  essential  elements  which  are  included  in  the  written  policies.  By 
uniform  practice,  however,  all  permanent  contracts  of  insurance  are 
reduced  to  written  policies.  Cockerill  v.  Cincinnati  Ins.  Co.,  16  Ohio, 
148.  But  it  is  common  to  make  preliminary  parol  contracts,  by  which 
the  property  is  protected  until  the  more  formal  policy  is  ready  for  de- 
livery. Fish  V.  Gottenet,  44  K  Y.  (5  Hand)  538  ;  4  Am.  Rep.  715. 
In  determining  whether  a  complete  and  perfect  contract  has  been  made 
the  circumstance  that  a  policy  in  writing  was  contemplated  and  had  not 
been  executed  would  certainly  be  entitled  to  great  weight.  Real  Es- 
tate Ins.  Co.  V.  Eoessle,  1  Gray  (Mass.),  336.  No  particular  form  is 
necessary  in  a  policy  of  insurance,  provided  its  scope  and  meaning  im- 
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port  an  insurance.  Kent  v.  Bird,  Cowp.  583 ;  Puller  v.  Glover^  12 
East,  124 ;  Roebuck  v.  Ramtnerton^  Cowp.  737.  A  promise  to  pay  the 
loss  must  appear  from  the  instrument  itself.  AlcTiorneY.Saville,  6  Moore, 
202,  11,  Where  it  was  declared  that  "  the  society  was  to  pay,"  it  was 
held  enough.  Andrews  v.  Ellison^  6  Moore,  199.  A  covenant  to  pay 
out  of  money  raised  by  the  first  installments  on  the  shares  is  a  general 
covenant.  Pilhrow  v.  Atmospheric  Railway,  5  C.  B.  440.  These 
illustrations  prove  the  importance  of  an  accurately  drawn  contract,  and 
it  has  become  the  uniform  practice  to  embody  every  permanent  contract 
of  insurance  in  a  policy.  This  contract  should  set  out  the  names  of  the 
contracting  parties,  a  consideration,  a  proper  description  of  the  subject- 
matter  insured,  the  risk  against  which  it  is  insured,  the  term  for  which 
it  is  insured,  the  amount  of  indemnity  to  be  paid.  It  often,  also,  sets 
out  the  steps  necessary  to  fix  the  liability  after  the  loss  occurs,  and  con- 
ditions as  to  the  conduct  of  the  insm-ed  toward  the  subject-matter 
insured.  These  provisions  are  not  always  in  one  paper.  A  part  are 
often  in  the  application  for  insurance,  and  the  conditions  are  often  on 
the  back  of  the  polic}',  but  they  are  construed  with  the  policy  as  one 
contract.  Worsley  v.  Wood,  6  T.  K.  710  ;  Routledge  v.  Burrell,  1  H. 
Black.  254 ;  Holmes  v.  Charlestoion  Ins.  Co.,  10  Mete.  (Mass.)  211, 
Policies  are  divided,  according  to  the  stipulations,  with  reference  to  the 
amount  of  indemnity,  into  valued,  and  open.  In  a  valued  policy,  the 
maximum  smn  to  be  paid  as  indemnity  is  fixed.  In  an  open  policy,  it 
is  left  to  be  adjusted  in  case  of  loss.  Under  the  first,  the  sum  agreed 
on  is  conclusive,  in  the  absence  of  fraud,  but  under  the  second  the 
amount  of  loss  insured  against  must  be  proved.  Haig/i  v.  De  La  Cour^ 
3  Camp.  319  ;  Forljes  v.  Aspinall,  13  East,  323  ;  Yovng  v.  Irving^ 
9  Scott  N.  K.  752  ;  Alsop  v.  Com.  Ins.  Co.,  1  Sumn.  (C.  C.)  451  ;  Carson 
v.  Maine  Ins.  Co.,  2  Wash.  C.  C.  (U.  S.)  468;  Holmes  v.  Charlestown  Ins. 
Co.,  10  Mete.  (Mass.)  211  ;  Lycom,ing Ins.  Co. Y.Mitchell,  48  Penn.  St. 
372  ;  Laurent  v.  Chatham  Ins.  Co.,  1  Hall  (N.  Y.),  40  ;  Cushman  v. 
Northwestern  Ins.  Co.,  34  Me.  487.  Overvaluation  may  be  proof  of 
fraud.  Miner  v.  Tagert,  3  Binn.  (Penn.)  204.  It  is  a  question  of  con- 
struction whether  the  policy  is  valued  or  open.  In  valued  policies,  the 
words  "  valued  at "  are  often  used,  but  any  form  which  expresses  the 
intention  of  the  parties  to  fix  the  value  will  make  the  policy  a  valued 
one.  Laurent  v.  Chatham  Ins.  Co.,  1  Hall  (X.  Y.),  40  ;  Wallace  v. 
Ins.  Co.,  4  La.  289. 

A  reference  to  the  application  in  which  the  value  of  the  policy  is  set 
out  may  be  enough.  Nichols  v.  Fayette  Ins.  Co.,  1  Allen  (Mass.),  G3  ; 
Phoenix  Ins.  Co.  v.  McLoon,  100  Mass.  475  ;  Brown  v.  Quincy  Ins.  Co., 
105  id.  396 ;  7  Am.  Eep.  538.     The  same  policy  may  be  open  as  to  one 
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article  and  valued  as  to  anotlier.  Post  v.  Hamiyshire  Ins.  Co.,  12  Mete. 
(Mass.)  555.  With  reference  to  the  interest  of  the  insured,  policies  are 
divided  into  wagei*,  and  interest  policies.  A  wager  policy  is  one  where  the 
insured  has  no  interest  or  risk.  Such  policies  are  against  public  policy, 
and  any  attempt  to  dispense  by  agreement  with  proof  of  interest  is 
prima  facie  evidence  that  the  policy  is  a  wager  policy.  Alsop  v.  Com. 
Ins.  Co.,  1  Sumn.  (C.  C.)  467.  In  an  interest  policy  the  insured  has 
an  interest  and  will  be  subjected  to  injury  by  a  loss.  Williams  v. 
Smith,  2  Cai.  (N.  Y.)  13.  This  interest  need  not  be  a  direct  pecuniary 
one.  Any  right  which  may  be  enforced  against  the  property,  and  is  so 
connected  with  it  that  injury  to  it  must  cause  the  insurer  loss,  is  insur- 
able. RohrlaclcY.  Germania  Ins.  Co.,  62  N.  Y.  (IT  Sick.)  47;  20 
Am.  Rep.  451. 

The  duration  of  the  policy  may  be  for  a  fixed  term  or  equal  to  the 
duration  of  the  risk,  and  these  policies  are  called  in  marine  insurance, 
time  and  voyage  policies  ;  in  life  insurance,  time  and  life  policies.  May 
on  Ins.,  §  34 

§  2.  Parties  to  the  contract.  Parties  competent  to  enter  into  any 
other  contract  may,  in  general,  make  contracts  of  insurance  on  either 
side.  These  parties  may  be  either  individuals  or  societies.  In  mutual 
insurance,  the  members  are,  at  once,  themselves  insured,  and  insurers 
of  the  other  members.  There  are  some  disabilities.  The  subjects  of 
states  at  war  cannot  make  a  valid  contract  of  insurance.  This  is  put 
upon  the  ground  that  no  subject  can  be  permitted  to  contract  to  do  any 
thing  which  may  be  detrimental  to  the  interests  of  his  own  country, 
and  it  is  considered  that  any  contract  which  may  foster  or  protect  the 
commerce  or  business  of  an  enemy  is  so  opposed.  The  Hoop,  1  Rob. 
196  ;  The  Emulous,  1  Grail.  571 ;  Griswold  v.  Waddington,  16  Johns. 
(N.  Y.)  438 ;  Gamlya  v.  LeMesurier,  4  East,  407  ;  Furtado  v.  Rodgers, 
3  Bos.  &  Pul.  191.  Although  the  contract  was  valid  at  its  inception, 
yet  a  subsequent  war  will  suspend  it.  Exixtrte  BousstnaTcer,  13  Ves.  Jr. 
71.  The  principle  has  been  extended  to  life  insurance,  and  forbids  the 
insurer  to  indemnify  a  policy-holder  who  has  lost  his  life,  health,  or 
property  in  the  service  of  the  enemy,  whether  the  loss  be  excepted  in 
the  policy  or  not.  Exjyarte  Lee,  13  Yes.  Jr.  64.  In  such  case,  however^ 
where  a  valid  and  pre-existing  contract  may  be  performed  by  a  single 
act,  or  by  periodical  acts  between  which  there  is  no  continuity  of  per- 
formance, such  as  payment  of  premiums,  so  that  supervening  war  does 
not  disable  them  from  performing  their  respective  duties,  nor  defeat  the 
object  of  the  contract,  a  suspension  of  the  remedy  during  the  war  is  the 
only  proper  effect.  The  contract,  not  the  performance,  continues. 
New  York  Ins.  Co.  y.Clopton,  7  Bush  (Ky.),  179  ;  3  Am.  Rep.  290 ; 
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Hamilton  v.  Miitucd  Ins.  Co.,  9  Blatchf .  (C.  C.)  234  ;  Manhattan  Ins. 
Co.  V.  Warwick,  20  Gratt.  (Ya.)  614  ;  3  Am.  Kep.  218  ;  Semmes  v.  City 
lis.  Co.,  6  Blatchf  (C.  C.)  445  ;  S.  C,  13  Wall.  (U.  S.)  159.  Any  inter- 
course inconsistent  with  the  state  of  war  is  prohibited  ;  and  this  includes 
any  act  or  contract  which  tends  to  increase  the  resources  of  the  enemy, 
and  all  intercourse  of  a  commercial  nature.  This  does  not  include  pay- 
ment to  an  agent  of  the  insurer  residing  in  the  country  of  the  insured. 
Kershaw  v.  Kelsey,  100  Mass.  561  ;  I^ew  York  Ins.  Co.  v.  Clopton, 
7  Bush  (Ky.),  179 ;  3  Am.  Eep.  290 ;  Sands  v.  Neio  York  Ins.  Co., 
59  Barb.  (K.  Y.)  556 ;  Manhattan  Ins.  Co.  v.  Warwick,  20  Gratt. 
(Ya.)  614  ;  3  Am.  Eep.  218.  Besides  the  insurer  and  insured,  there 
may  be  other  parties  interested  in  the  policy.  Thus  fire  insurance 
policies  may  be  made  payable  to  the  mortgagee  to  tlie  extent  of  his  in- 
terest. Jackson  v.  Farmer's'  Ins.  Co.,  5  Gray  (Mass.),  52  ;  Turner  v. 
Quincy  Ins.  Co.,  109  Mass.  568.  Other  parties  may  gain  an  interest  in 
the  contract  after  its  inception  by  an  assignment  of  the  policy  to  them. 
It  is  not  necessary  that  both  parties  should  be  set  out  in  the  contract  by 
name.  Where  the  parties  in  interest  as  insured  are  uncertain  or  fluctu- 
ating, or  numerous,  it  is  common  to  make  it  for  the  benefit  "  of  whom 
it  may  concern,"  and  then  any  party  proving  an  interest  may  recover. 

§  3.  Construction  of  the  contract.  The  contract  of  insurance  is 
governed  by  the  same  rules  of  construction  which  are  used  in  the  in- 
terpretation of  other  contracts.  Aurora  Ins.  Co.  v.  Eddy,  49  111.  106  ; 
Wells  V.  Pacific  Ins.  Co.,  44  Cal.  397.  As  contracts  of  insurance  are 
essentially  commercial  contracts,  visage  has  always  been  of  great  weight 
in  their  interpretation.  They  are,  however,  to  be  construed  according 
to  the  sense  and  meaning  of  the  terms  used.  If  these  are  clear  and 
unambiguous,  the  courts  will  not  admit  parol  evidence  of  any  kind  to 
control  them.  The  terms  used  are  to  be  understood  in  their  plain,  or- 
dinary, and  popular  sense,  unless  by  some  usage  of  trade  acquired  in 
respect  to  the  subject-matter,  a  peculiar  sense  is  given  to  them,  or  unless 
the  connection  in  which  they  are  used  plainly  indicates  that  the  inten- 
tion of  the  parties  requires  some  special  and  peculiar  meaning.  Crou- 
sillat  V.  Ball,  3  Yeates  (Penn.),  375  ;  Eohertson\.  French,  4  East,  135. 
The  language  is  to  receive  a  reasonable  interpretation.  Its  intent  and 
substance,  as  derived  from  the  language  used,  should  be  regarded. 
Turley  v.  North  American  Ins.  Co.,  25  Wend.  374.  The  difference 
in  the  rules  of  interpretation,  as  applied  to  insurance,  has  its  grounds  in 
the  nature  of  the  contract  and  the  relative  situation  of  tlie  parties,  mat- 
ters which  are  regarded  in  the  interpretation  of  every  contract.  Thus 
it  is  said  that  it  is  to  be  construed  largely  for  the  benefit  of  trade  and 
for  the  insured.     Tiernay  v.  Ethrington,  1  Burr.  348.    Having  indem- 
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nity  for  its  object,  the  contract  is  to  be  construed  liberally  to  that  end, 
and  it  is  presumably  the  intention  of  the  insurer  that  the  insured  shall 
understand  that,  in  case  of  loss,  he  is  to  be  protected  to  the  full  extent 
to  which  any  fair  interpretation  can  carry  the  contract.     Doio  v.  Hope 
Ins.  Co.,  1  Hall  (N.  Y.),  174;  Biggin  v.  Patapsco  Ins.  Co.,  7  Harr. 
&  J.  (Md.)  279.     In  the  end  it  is  the  interest  of  both  parties  that  the 
greatest  indemnity  shall  be  given,  and  that  technical  defenses  shall  not 
prevail.     The  rule  then  is  that  where  two  interpretations  equally  fair 
may  be  given,  that  which  gives  the  greater  indemnity  shall  prevail.    So 
conditions  and  provisos  will  be  strictly   construed  against  the  insurer, 
because  they  tend  to  impair  the  protection  sought  by  the  principal  con- 
tract.    Hoffman  v.  ^tna  Ins.  Co.,  32  N.  Y.  405  ;  Ins.  Co.  v.  Wright^ 
1  "Wall.  (U.  S.)  456 ;  Montgomery  v.  Fireman^ s  Ins.  Co.,  16  B.  Monr. 
(K.J.)  427.     The  whole  instrmnent  must  be  read  together,  and  clauses 
apparently  inconsistent  must  be  moulded  to  support  the  main  end  in 
view.    Merchanti  Ins.  Co.  v.  Edmond,  17  Gratt.  (Va.)  138.     Any  in- 
terpretation is  to  be  shunned  which  will  conflict  with  that  end.     The 
rule  is  fully  established  that  the  policy  must  in  all  cases  be  construed 
in  favor  of  the  insured.      Westfall  v.  Hudson  Hiver  His.  Co.,  2  Duer 
(N.  Y.),  490.     As  the  insurers  have  the  power  to  choose  their  own  lan- 
guage, and  to  insert  all  conditions  and  provisos  needed  to  protect  them- 
selves against  fraud  or  unjust  claims,  the  language  actually  used  will  be 
construed  against  them.     Crojpper  v.   Western  Ins.  Co.,  32  Penn.  St. 
351 ;  Nkoll  v.  American  Ins.  Co.,  3  Woodb.  &  M.  (0.  C.)  529.     The 
words  of  a  promise  with  its  exceptions  and  qualilications  are  to  be  con- 
sidered as  those  of  the  promisor,  but   the  language  vised  in  any  state- 
ment or  representation  on  which  such  promise  is  founded   are  those  of 
the  promisee.     Where  such  statement  is  made  in  answer  to  questions 
proposed  by  the  promisor,  these  questions  are  to  be  construed  against 
him.     Cropper  v.  Western  Ins.  Co.,  32  Penn,  St.  351 ;  JEtna  Ins.  Co. 
V.  Jackson,  16  B.  Monr.  (Ky.)  242 ;    Bartlett  v.  Union  Ins.   Co.,  46 
Me.  500 ;     Wilson  v.   Conway  Ins.    Co.,  4  R.   I.  141 ;    Ins.    Co.    v. 
Wilkinson,  13  Wall.  (U.  S.)  222.     If  notice  of  additional  insurance, 
and  the  written  assent  to  it  of  the  insurers  be  required,  an  acknowledg- 
ment in  writing  that  notice   has  been  received,  without  more,  will  be 
construed  as  an  approval.     Hotter  v.  Ontario  Ins.  Co.,  5  Hill  (N.  Y.), 
147 ;  Robertson  v.  French,  4  East,  130.     Where  a  proposal  for  insur- 
ance is  made  part  of  the  policy,  and  is  affirmed  to  be  "  correct  and  true 
throughout,"  and  stipulates  that  any  fraudulent  concealment  or  design- 
edly untrue  statement  shall  avoid  the  policy,  the  court  held  that  an  un- 
true statement  honestly  made  did  not  avoid  the  policy.     Fowkes  v. 
Manchester  Ins.  Co.,  3  Best.  &  Sm.   917. 
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It  is  a  general  rule,  in  all  contracts  partly  written  and  partly  printed, 
that  the  written  words  shall  receive  the  most  weight  in  matters  of  in- 
terpretation, as  they  are  more  directly  the  expression  of  the  minds  of  the 
parties,  and  less  liable  to  error  through  inadvertence.  Robertson  v. 
French^  4  East,  136.  The  written  clauses  supersede  and  control  any 
printed  words  which  would  in  their  literal  import  be  inconsistent  with 
them.  Yol.  I,  127 ;  Delonguemare  v.  Tradesman  Ins.  Co..,  2  Hall  (N. 
Y.),  622 ;  Coit^.  Goimnercial  Ins.  Co.,  7  Johns.  (N.  Y.)  385  ;  Blake  v. 
Exchange  Ins.  Co.,  12  Gray  (Mass.),  265.  It  is  a  general  rule  of  the 
law  that  conditions  subsequent  are  not  favored,  and  so  warranties,  a 
breach  of  which  will  work  a  foi-feiture,  are  strictly  construed.  Thus, 
where  the  application,  in  answer  to  questions,  stated  that  the  building 
was  used  for  hardware,  and  occupied  by  one  tenant,  when  in  truth  the 
second  floor  was  used  for  clothing,  and  the  third  for  lodgings,  and  the 
representation  in  the  application  was  declared  to  be  a  warranty,  yet 
it  was  held,  that  false  representations  as  to  matters  independent  of  the 
property  insured,  which  had  not  contributed  to  the  loss,  would  not  avoid 
the  policy,  and  it  was  held  valid.  Howard  Ins.  Co.  v.  Cormick,  21: 
HI.  455.  Where  the  insurance  was  upon  a  stock  of  goods,  and  the 
policy  provided  that  it  should  be  void  if  the  premises  were  used  for 
keeping  therein  oil  and  cotton,  it  was  held  that  this  clause  was  only  ap- 
plicable in  case  a  building  was  insured,  and  then  only  where  the  build- 
ing was  chiefly  used  for  the  forbidden  purposes,  and  not  for  the  inci- 
dental keeping  of  small  quantities  of  such  goods  ;  and  increase  of  risk 
means  permanent  or  habitual  increase.  Leggett  v.  ^Etna  Ins.  Co.,  10 
Rich.  L.  (S.  C.)  202.  So,  an  alteration  in  the  situation  of  articles  in- 
sured is  not  an  alteration  of  the  "  premises."  Robinson  v.  Mercer 
Ins.  Co.,  3  Dutcher  (JN".  J.),  136.  Where  there  was  a  warranty  that  the 
building,  which  was  a  mill,  was  run  by  day  only,  the  running  of  the 
engine  alone  at  night  is  no  breach.  Mayall  v.  Mitford,  6  Ad.  &  El. 
670  ;  Hide  v.  Bruce,  3  Doug.  213  ;  Peoria  Ins.  Co.  v.  Lewis,  18  111. 
553.  Usage  may  control  the  contract  in  cases  where  evidence  of  it  is 
admissible.  For  instance,  that  it  is  customary  to  use  camphene  in 
printing  offices  to  clean  type  {Harper  v.  City  Ins.  Co.,  1  Bosw.  [N.  Y.] 
520  ;  22  N.  Y.  [8  Smith]  441) ;  that  benzole  is  used  in  patent  leather  fac- 
tories {Citizens''  Ins.  Co.  y .  McLaughlin,  53  Penn.  St.  485);  that 
among  manufacturers  "  room  "  means  loft,  whether  divided  by  partitions 
or  not  {Daniels  v.  Hudson  River  Ins.  Co.,  12  Cash.  [Mass.]  416  ; 
that  a  house  built  in  a  particidar  way  is  "filled  in  with  brick  "  {Fowler 
V.  JEtna  Ins.  Co.,  7  Wend.  [N.  Y.]  270),  and  so  of  tlie  meaning  of  any 
term  which  has  in  any  trade  a  limited  or  technical  meaning  other  than 
its  popular  one  (  Wall  v.  Howard  Ins.  Co.,  14  Barb.  [N.  Y.]  383 ;  7  N. 


22  INSUKANCE,  FIKE. 

Y,  [3  Seld.]  370),  A  distinct  provision  cannot  be  added  by  nsage.  Thus 
a  usage  to  require  notice  to  the  insurer,  in  case  of  increase  of  risk,  is 
bad.  Stehhms  v.  Globe  Ins.  Co.,  2  Hall  [IS".  Y.],  632),  or  to  pay 
only  a  proportional  part  of  the  loss  {Rone  v.  Safety  Ins.  Co.,  1  Sandf. 
[K  Y.]  137;  S.  C,  2  Comst.  [K  Y.]  235),  or  to  except  a  certain  night 
when  a  watch  was  agreed  to  be  kept  generally.  Glendale  Co.  v.  Pro- 
tection lis.  Co.,  21  Conn.  19  ;  Bipleij  v.  ^tna  Ins.  Co.,  30  N.  Y.  136. 
But  the  words  "  keeping  a  watch  "  and  loss  "  by  fire  by  lightning," 
were  allowed  to  be  explained.  Crocker  v.  People^ s  Ins.  Co.,  8  Cush. 
(Mass.)  79;  Balcock  v.  Montgomery  Ins.  Co.,  6  Barb.  (N.  Y.)  637;  S. 
C,  4  Comst.  (K  Y.)  326. 

AKTICLE  III. 

EN8UEABLE    INTERESTS. 

Section  1.  In  general.  As  we  have  seen,  it  is  against  public 
policy,  and  is  expressly  forbidden  for  a  person  to  insure  that  in  which 
he  has  no  interest.  Such  an  insurance  would  be  a  direct  inducement  to 
the  insured  to  destroy  the  thing  insured.  And,  where  the  insurance  is 
beyond  the  amount  of  the  interest  at  stake,  the  effect  is  the  same,  for, 
although  the  amount  of  the  loss  only  can  be  properly  recovered,  there 
will  be  a  hope  of  getting  more.  It  is  also  in  its  nature  a  gambling  con- 
tract where  the  party  has  no  real  interest  at  stake,  and  the  courts  will 
not  give  relief  upon  it.  King  v.  State  Ins.  Co.,  7  Cush.  (Mass.)  11  ; 
Fowler  v.  N.  Y.  Indemnity  his.  Co.,  26  N".  Y.  (11  Smith)  422 ;  Bersch 
V.  Sinnissippi  Bis.  Co.,  28  Ind.  64 ;  Sawyer  v.  Mayhew,  51  Me.  398 ; 
Sweeny  v.  Franklin  Ins.  Co.,  20  Penn.  St.  337.  But  see  Trenton  Ins. 
Co.  V.  Johnson,  24  K.  J.  576 ;  Mowry  v.  Home  Ins.  Co.,  9  K.  I.  346. 
Such  an  insurance  is  rather  ineffectual  for  want  of  an  essential  element 
of  the  contract,  than  void  for  immorality,  and  it  will  not  taint  any  other 
contract  which  may  be  joined  with  it.  The  policy  remains  good  for  so 
much  as  is  supported  by  a  legitimate  insurable  interest.  May  on  Ins., 
§  74,  This  may,  however,  depend  upon  the  terms  of  the  contract,  for 
if  the  matter  is  made  a  warranty,  a  breach  as  to  any  part  may  make  the 
whole  contract  void.  Bay  v.  Charter  Oak  Bis.  Co.,  51  Me.  91.  But 
where  the  part  as  to  which  the  policy  failed  was  clearly  se]3arable  from 
the  rest  it  would  seem  that  it  would  be  simply  surplusage.  If  the  in- 
sured parts  with  his  interest,  the  contract  ceases  {Hidden  v.  Slater 
Ins.  Co.,  2  Cliff.  [C.  C]  266),  but  a  partial  sale  will  not  have  that  effect. 
Manley  v.  Ins.  Co.  of  North  America,  1  Lans.  (N.  Y.)  20. 

§  2.  What  is  sucli  an  interest.  The  contract  may  be  entered  into 
to  protect  the  insured  in  relation  to  any  event,  act  or  property  which 
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bear  such  a  relation  to  him  that  by  any  chance  to  be  reasonably  feared, 
it  can  have  a  bearing  on  his  future  pecuniary  condition,  or  where 
any  loss  which  can  be  compensated  by  money  can  occur  to  him  {Fenn 
V.  iV",  0.  Ins.  Co.,  53  Ga.  578),  or  to  protect  any  right  which  may  be 
enforced  against  the  property,  and  whicli  is  so  connected  with  it,  that 
injury  to  it  must  cause  him  loss.  Roht'bach  v.  Germania  Ins.  Co., 
62  N.  Y.  (17  Sick.)  47  ;  20  Am.  Eep.  451.  The  thing  insured  may 
have  neither  a  corporeal  existence,  nor  a  market  value,  and  only  a 
potential  being,  for  it  is  the  owner  who  is  insured,  and  the  loss  to 
him  which  is  provided  against;  when,  therefore,  he  ceases  to  be  ex- 
posed to  loss,  the  contract  ceases.  Hidden  v.  Slater  Ins  Co.,  2  Cliff. 
(C.  C.)  266.  But  the  interest  must  not  be  an  immoral  or  illegal  one. 
Moimt  V.  Waite,  7  Johns.  (N.  Y.)  434;  lord  v.  Ball,  12  Mass.  115. 
There  need  be  no  present  right  of  property.  Columbian  Ins.  Co.  v. 
lawrence,  2  Pet.  (U.  S.)  25.  But  the  act,  event  or  property  must  be 
so  connected  with  the  insured,  that  a  loss  to  him  can  be  made  out. 
Warren  v.  Do/oenjyort  Ins.  Co.,  31  Iowa,  465  ;  7  Am.  E.ep.  160  ;  Rohr- 
lach  V.  Germania  Lis.  Co.,  1  N.  Y.  Sup.  (T.  &  C.)  339 ;  S.  C,  62  N. 
Y.  (17  Sick.)  47  ;  20  Am.  Eep.  451.  Expected  profits  from  property 
in  which  the  insured  has  an  interest  may  be  insured.  Sun  Fire  Office 
V.  Wright,  3  N.  &  M.  819 ;  S.  C,  1  Ad.  &  El.  621 ;  Putnam  v.  Mercan- 
tile Ins.  Co.,  5  Mete.  (Mass.)  386 ;  Loomis  v.  Shaw,  2  Johns.  Cas.  (N. 
Y.)  36;  mUo  V.  iT.  A.  Lis.  Co.,  1  Sandf.  (N.  Y.)  551 ;  Leonarda  v. 
Phoenix  Ins.  Co.,  2  Eob.  (La.)  131.  The  profits  may  be  in  the  future, 
as  from  a  crop  not  yet  sown,  but  then  the  contract  begins  infuturo. 
Grant  v.  Parkinson,  3  Bos.  &  Pul.  85,  n.  So  if  the  insured  has  only  a 
right  to  purchase  that  from  which  the  profits  are  expected,  he  may  yet 
insure,  as  in  case  of  an  election  to  take  a  cargo  to  arrive.  French  v. 
Hope  Ins.  Co.,  16  Pick.  (Mass.)  397.  But  if  the  time  of  election  does 
not  come,  as  where  there  is  a  stoppage  in  transitu,  the  insurance  does 
not  attach.  Clay  v.  Harrison,  10  Barn.  <fe  Cr.  99.  Future  products 
in  the  course  of  business  may  be  insured.  Sawyer  v.  Dodge  Co.  Ins. 
Co.,  37  Wis.  503.  A  mortgagee  has  an  insurable  interest  in  the  estate 
while  his  debt  is  unpaid,  and  to  the  amount  of  it.  Carpenter  v.  Wash- 
ington Ins.  Co.,  16  Pet.  (U.  S.)  495 ;  Kellar  v.  Merchants  Ins.  Co., 
7  La.  Ann.  29  ;  Addison  v.  Louisville  Ins.  Co.,  7B.  Monr.  (Ky.)  470; 
Fox  V.  Phmnix  Ins.  Co.,  52  Me.  333.  So  of  executors.  Plielps  v. 
Gehhard  Ins.  Co.,  9  Bosw.  (N.  Y.)  404 ;  Herkimer  v.  Rice,  27  N.  Y. 
(13  Smith)  163  ;  Ins.  Co.  v.  Chase,  5  Wall.  (U.  S.)  509.  Of  sheriffs  in 
charge  of  property  attached.  White  v.  Madison.,  26  N.  Y.  (12  Smith) 
117,  Of  consignees,  carriers  and  supercargoes.  Deforest  v.  Fulton  Ins. 
Co.,  1  Hall  (N.^Y.),  84;  Waters  v.  Monarch  Ins.  Co.,  5  El.  &  Bl.  870; 
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jEtna  Ins.  Co.  v.  Jackson^  16  B.  Mom*.  (Ky.)  242 ;  Robirison  v.  N.  Y. 
Ins.  Co.,  2  Caines  (N.Y.),  35Y ;  Sliaw  v.  vEtiia  Ins.  Co.,  49  Mo.  578 ; 
8  Am.  Kep.  150  ;  Hough  v.  People's  Ins.  Co.,  36  Md.  398.  Of  captors. 
Stockdale  v.  Dunlo]),  6  Mees.  &  W.  224.  Of  pledgees,  innkeepers,  fact- 
ors, wharfingers,  pawnbrokers,  warehousemen,  and,  generally,  persons 
charged  by  law,  custom,  or  contract  with  the  property  of  others,  or  having 
the  right  to  protect  the  property,  even  though  not  bound  to  do  so,  or  who 
will  receive  benefit  from  its  continued  existence,  whether  they  have  lien, 
title  or  possession  or  not.  Eastern  Railroad  v.  Relief  Ins.  Co.,  98  Mass. 
420.  A  lawful  possession,  in  most  cases,  gives  a  sufficient  interest. 
SutJierland  v.  Pratt,  11  Mees.  &  W,  296 ;  Barclay  v.  Cousins,  2 
East,  544 ;  Tuokerman  v.  Home  Ins.  Co.,  9  R.  I.  414 ;  Bonham  v. 
Iowa  Central  Ins.  Co.,  25  Iowa,  328. 

Many  persons  may  have  separate  insurable  interests  in  the  same 
property.  Thus,  the  mortgagor,  as  well  as  the  mortgagee,  may  insure, 
so  long  as  he  has  any  right  to  redeem  the  property.  Strong  v.  Manu- 
facturers' Ins.  Co.,  10  Pick.  (Mass.)  40  ;  Columbian  lis.  Co.  v.  Law- 
rence, 2  Pet.  (U.  S.)  25 ;  Franklin  Ins.  Co.  v.  Findlay,  6  "Whart. 
(Penn.)  483  ;  Traders'  Ins.  Co.  v.  Robert,  9  Wend.  (N.  Y.)  404.  The 
owner  of  a  lease  may  insure.  JSiblo  v.  N.  A.  Ins.  Co.,  1  Sandf.  (N^.  Y.) 
551 ;  Iletcher  v.  Com.  Ins.  Co.,  18  Pick.  (Mass.)  419  ;  Tongue  v.  Nut- 
well,  31  Md.  302.  The  landlord  and  the  tenant  have  each  an  insiu-able 
interest.  Ely  v.  Ely,  80  111.  532.  So  has  a  tenant  by  the  curtesy 
{Franklin  Ins.  Co.  v.  Drake,  2  B.  Monr.  [Ky.]  47;  Abbott  v.  Hamvpden 
Ins.  Co.,  30  Me.  414 ;  Harris  v.  York  Ins.  Co.,  50  Penn.  St.  341 ; 
Goulstone  v.  Royal  Ins.  Co.,  1  F.  &  F.  276) ;  or  the  holder  of  a  bond 
for  a  deed  of  real  estate  {Ayres  v.  Hartford  Ins.  Co.,  17  Iowa,  176);  or 
one  who  has  erected  buildings  under  a  parol  contract  of  sale  (Southern 
Ins.  Co.  V.  lewis,  42  Ga.  587) ;  or  a  disseizor  (Curry  v.  Com.  Ins.  Co., 
10  Pick.  [Mass.]  535)  ;  or  a  mortgagor,  even  after  foreclosure,  while 
his  liability  on  the  mortgage  debt  continues.  Buffalo  Works  v.  Sun  Ins. 
Co.,  17  K  Y.  (3  Smith)  401;  New  Englaiid  Ins.  Co.  v.  Wetmore,  32 
111.  221 ;  Waring  v.  Loder,  53  N.  Y.  (8  Sick.)  581 ;  Williams  v. 
Roger  Williams  Ins.  Co.,  107  Mass.  377;  9  Am.  Rep.  41.  Suc- 
cessive mortgagees  may  each  insure.  Fox  v.  Phoanix  Ins.  Co.,  52 
Me.  333.  Any  tenant  has  an  insurable  interest.  Lawrence  v.  St. 
Marks  Ins.  Co.,  43  Barb.  (N.  Y.)  479 ;  Mitchell  v.  Home  Ins.  Co.,  32 
Iowa,  421.  So  has  a  landlord  in  the  goods  of  his  tenant  liable  to  distress. 
Columbia  Lis.  Co.  v.  Cooper,  50  Penn.  St.  331.  So  it  seems  has  any 
one  who  holds  goods  under  a  claim  of  right,  even  though  he  may  be 
liable  for  their  conversion.  New  York  v.  Brooklyn  Ins.  Co.,  41  Barb. 
(N.  Y.)  231.     A  lessor  has  an  insurable  interest,  though  the  tenant  can 
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remove  the  buildings  during  tlie  tenancy.  New  York  v.  Exchange  Ins. 
Co.,  9  Bosw.  (N.  Y. )  424 ;  Miltenberger  v.  Beacom,  9  Penn.  St.  198. 
So  have  stockholders  in  the  corporate  property  (  Wari'in  v.  Davetiport 
Ins.  Co.,  31  Iowa,  464 ;  7  Am.  Rep.  16o) ;  or  a  partner  in  the  firm  goods 
{Manhattan  Ins.  Co.  v,  Webster.,  69  Penn.  St.  227 ;  Converse  v.  Citizens^ 
Ins.  Co.,  10  Cush.  [Mass.]  37) ;  or  even  a  retiring  partner,  while  any  lia- 
bility remains.  Phmnix  Lis.  Co.  v.  Hamilton,  14  Wall.  (U.  S.)  504. 
An  equitable  title  {Coursin  v.  Penn.  lis.  Co.,  46  Penn.  St.  323) ;  or  an 
incomplete  title,  as  that  of  one  who  has  a  contract  of  sale,  even  though 
he  could  not  enforce  it,  if  resisted,  can  be  insured,  ^tna  Ins.  Co.  v. 
Tyler,  16  Wend.  (N.  Y.)  385;  Columbian  Ins.  Co.  v.  laici'enne^'^.Yet. 
(U.  S.)  25  ;  Smith  v.  Bowdltch  Ins.  Co.,  6  Cush.  (Mass.)  448  ;  Milligan 
V.  Equitable  Ins.  Co.,  16  Up.  Can.  Q.  B.  314;  ^tnalns.  Co.  x.Miers, 
5  Sneed  (Tenn.),  139.  So  where  the  title  is  void  as  against  creditors 
{Lerow  v.  Wilmai'th,  9  Allen  [Mass.],  382) ;  or  by  the  assignee  in  bank- 
ruptcy. Marks  v.  Hamilton,  7  Exch.  323 ;  Goulstone  v.  Royal 
Ins.  Co.,  1  F.  &  F.  276.  One  who  has  a  lien  on  real  estate  for  labor 
can  insure  {Franklin  Ins.  Co.  v.  Coates,  14  Md.  285  ;  Carter  v.  Hum- 
boldt Ins.  Co.,  12  Iowa,  287 ;  Longhurst  v.  Star  Ins.  Co.,  19  id.  364) ; 
or  a  builder  who  is  not  to  be  paid  till  the  house  is  finished.  Protection 
Ins.  Co.  V.  Hall,  15  B.  Monr.  (Ky.)  411,  An  insurable  interest  in 
property  for  whose  destruction  they  may  be  liable,  is  given  to  railroads, 
in  some  States.  Chapman  x.  Atlantic  Railroad.,  37  Me.  92  ;  Hooksett 
V.  Concord  Railroad,  38  N.  H.  242;  Eastern  Railroad  v.  Relief  Ins. 
Co.,  98  Mass.  420.  One  whose  goods  are  attached  and  in  possession  of 
a  sheriff  {Franklin  Ins.  Co.  v.  Findlay,  6  Whart.  [Penn.]  483) ;  or, 
a  receiptor  for  goods  attached,  can  insure.  Fireman^ s  Ins.  Co.  v.  Powell, 
13  B.  Monr.  (Ky.)  312.  The  general  rule  is  that  the  insm*ed  must  have 
an  interest,  at  the  time  both  of  insurance  and  of  loss.  Lynch  v.  Dalzell 
3  Bro.  P.  C.  431;  Hoioardx.  Albany  Ins.  Co.,  3  Den.  (N.  Y.)  301; 
Tollman  v.  Atlantic  Ins.  Co.,  3  Keyes,  87 ;  4  Abb.  Ct.  App.  345.  In 
Cockerell  v.  Co7n.  Lns.  Co.,  16  Ohio,  148,  it  was  said  that  the  interest 
must  be  continuous,  and  that  a  sale  and  repurchase  terminated  the  con- 
tract, but  in  Worthington  v.  Bearse,  12  Allen,  382,  the  court  held  the 
contrary. 

§  3.  What  is  not  such  an  interest.  Policies  made  for  the  benefit 
of  persons  who  have  no  interest  in  the  property,  or  event,  which  con- 
stitutes the  sul3Ject,  are  now  almost  universally  held  void.  May  on  Ins., 
§  75.  Such  interest,  to  support  an  insurance,  must  be  a  clear,  substan- 
tial, vested  pecuniary  interest,  and  not  a  mere  expectancy,  without  any 
vested  right.  Such  a  connection  must  be  established  between  the  snb- 
iect-matter  insured,  and  the  party  in  whose  behalf  the  insurance  has 
Vol.  IY— 4 
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been  effected,  as  may  be  sufficient  to  make  it  evident  that  a  loss  will 
result  to  bim  from  the  occurrence  of  an  injury  to  it.    Warren  v.  Da/oen- 
port  Ins.  Co.,  31  Iowa,  465  ;  7  Am.  Rep.  160.   The  mere  naked  expecta- 
tion of  acquiring  a  trust  or  charge  of  property,  without  any  present  right, 
is  not  enough.     There  can  be  no  insurable  interest  where  there  is  no 
right  in  the  ^^I'operty,  or  a  right  out  of  the  property,  derivable  by  virtue 
of  a  contract  relative  thereto,  which  in  either  case  may  be  lost  by  the  con- 
tingency insured  against,  and  an  expectation  of  a  grant,  trust  or  posses- 
sion, however  well  founded,  is  not  insurable.    Craufurd\.  Hunter,  8  T. 
R.  13  ;  Lucena  v.  Cratifurd,  3  Bos.  &  Pul.  75  ;  S.  C,  5  id.  270  ;  S.  C, 
1   Taunt.  324;   Mouth  v.  Thompson,  11  East,  428.    After  a  stoppage 
in  transitu  for  insolvency  of  the  consignee,  he  has  no  insurable  in- 
terest.     Clay  V.  Harrison,  10  Barn.  &  C.   99.     A  mere  intruder  on 
land  has  no  insurable  interest  in  buildings  which  he  erects  thereon. 
Sweeny  v.  Franklvn  Ins.  Co.,  20  Penn.  St.  337.     A  general  lien,  such 
as  is  given  in  some  States  against  judgment  debtors,  and  which  attaches 
first  to  their  personal  property,  and  then  to  their  real  estate,  does  not 
enable  the  judgment  creditor  to  insure.     Grevemeyer  v.  Southern  Ins. 
Co.,  62  Penn.  St.  340  ;  1  Am.  Rep.  420  ;  Foster  v.  Van  Reed,  5  Hun  (N. 
Y.),  321.  Where  the  only  right  of  the  insurer  is  under  a  contract  which 
he  cannot  enforce,  either  at  law  or  in  equity,  he  cannot  insure.  Such  are 
cases  of  a  verbal  purchase  of  goods  to  arrive,  to  be  paid  for  if  they 
arrive  {Stockdale  v.  Dimlop,  6  Mees.  &  W.  224)  ;  of  a  mortgage  by  the 
master  of   a  vessel  which   he  had  no  power  to  make  {Stainbank  v. 
Penning,  11  C.  B.  51),  or  a  verbal  contract  for  the  purchase  of  land. 
May  on  Ins.,  §  96.     Where  the  goods  had  been  sold  and  paid  for,  but 
the  insured,  who  was  the  vendor,  still  held  the  wharfinger's  warrant 
for  the  purpose  of  paying  certain  charges,  he  had  no  interest.     North 
British  Ins.  Co.  v.  Moffat,  L.  R.,  7  C.  P.  25 ;    1  Eng.  Rep.  80.     In 
Philips  V.  Knox  Co.  Ins.  Co.,  20  Ohio,  174,  the  fact  that  the  insured 
was  the  sole  stockholder  in  the  company  whose  goods  were  insured 
were  not  enough.     The  purchaser  of  hay  from  lessees  of  a  farm  who 
have  covenanted  not  to  sell,  has  no  interest,  though  in  possession. 
Heald  v.  Builders'  Ins.  Co.,  Ill  Mass.  38. 

ARTICLE  lY. 

mSURANCE    AGENTS. 

Section  1.  In  general.  As  at  present  conducted,  the  contract  of 
insurance  is  ordinarily  made,  not  directly  by  the  parties,  but  through 
the  intervention  of  an  agent.     The  general  principles  upon  which  the 
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question  relating  to  the  powers  and  duties  of  these  agents  are  determined 
belong  to  the  law  of  agency.  But  many  of  these  questions  arise  in  a 
form  peculiar  to  this  subject,  and  are  best  treated  here.  These  agents 
may  be.  the  representatives  of  either  party,  or  each  party  may  have  its 
agent .  In  some  cases  the  agent  may  be,  for  certain  purposes,  the  agent 
of  one,  and,  for  others,  of  the  other.  It  is  also  sometimes  made  a  stip- 
ulation of  the  contract  that  the  agent  shall"  be  the  agent  of  the  insured, 
and  not  of  the  insurer.  DeLancy  v.  RocMnghtwi  Ins.  Co.,  52  IT.  H. 
589  ;  Eohrhach  v.  Germania  Fire  Ins.  Co.,  62  K.  Y.  (17  Sick.)  47  ; 
Alexander  v.  Germania  Fire  Ins.  Co.,  %Q  N.  Y.  (21  Sick.)  464.  But 
he  may  be  nevertheless  the  agent  of  the  insurers.  Masters  v.  Madison 
Co.  Ins.  Co.,  11  Barb.  (K.  Y.)  624 ;  Eowley  v.  Empire  Ins.  Co.,  4  Abb. 
Ct.  App.  131 ;  3  Keyes,  557.  Columhia  Ins.  Co.  v.  Cooper,  50  Penn- 
St.  331.  If  the  insurance  is  effected  by  an  agent  of  the  insured, 
the  questions  arising  are  in  general  fully  settled  by  the  ordinary 
principles  of  the  law  of  agency.  The  agent  must  have  authority  to 
effect  the  insurance.  Where  general  authority  for  this  purpose  is  given 
it  will  include  power  to  do  all  acts  necessary  to  the  purpose,  such  as 
making  the  necessary  representations,  signing  the  application,  and 
accepting  the  policy.  The  principal  will  be  chargeable  with  any  error 
or  wrong  of  the  agent  in  the  conduct  of  the  business  (May  on  Ins.,  § 
122  ;  Smith  v.  Empire  Ins.  Co.,  25  Barb.  [IST.  Y.]  497) ;  and  must  bear 
the  consequences  even  of  his  agent's  fraud.  Fitzherhert  v.  Mather,  1 
T.  E.  12 ;  Nicoll  v.  American  Ins.  Co.,  3  Woodb.  &  M.  (C.  C.)  529  ; 
Carpenter  v.  American  Ins.  Co.,  1  Stor}^  (C.  C),  57 ;  Draper  v.  Charter 
Oak  Ins.  Co.,  2  Allen  (Mass.),  569.  But  he  is  not  liable  for  matter 
untrue  and  fraudulent,  inserted  in  the  application  by  the  agent  of  the 
insurer.  Ryan  v.  World  Ins.  Co.,  41  Conn.  168  ;  19  Km..  Rep.  490. 
The  insured  may  also  make  other  persons  his  agents,  for  a  limited 
purpose  by  referring  to  them  for  information.  He  is  bound  by  the 
answers  they  give,  so  far  as  he  has  agreed  that  they  may  be  questioned, 
and  if  it  is  incorrect,  he  must  suffer.  Sweet  v.  Fairlie,  6  C.  &  P.  1 ; 
Huckman  v.  Fernie,  3  M.  &  W.  505-  Thus  the  answers  of  the  surgeon 
in  his  report,  to  which  the  application  for  life  insurance  refers, 
are  treated  as  if  they  were  those  of  the  applicant.  Smith  v.  JEtna 
Ins.  Co.,  49  N.  Y.  (4  Sick.)  211.  In  ^^leelton  v.  Hardisty,  8 
El.  tfe  B.  232,  it  is  held  that  tlie  insured  shall  not  be  charged  with 
any  misrepresentation  of  the  person  referred  to,  unless  the  policy 
contains  an  express  condition  to  that  effect.  A  general  authority 
to  insure  gives  no  power  to  insure  in  a  mutual  company,  where 
the  principal  would  become  chargeable  with  liability  for  the  losses 
of  others.      White  v.  Madison,  26  N.  Y.  (12  Smith)  117.     The  agent 
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is  responsible  to  his  principal  for  the  proper  discharge  of  the  authority 
intrusted  to  him,  whether  he  receives  compensation  or  not  (  Wilkinson 
V.  Coverdale,  1  Esp.  ^5  ;  Smith  v.  Lascelles,  2  T.  R.  18T);  as  for  effecting 
insurance  with  irresponsible  parties.  Hurrell  v.  Btillard,  3  F.  &  F. 
445.  The  measure  of  damages  would  be  the  amount  which  the  insured 
could  have  recovered  if  the  agent  had  performed  his  duty  faithfully. 
Smith  V.  Price,  2  F.  &  F.  748.  The  surveyor  of  a  mutual  company 
who  wrote  the  application  is  the  agent  of  the  insured.  Susquehanna 
Ins.  Co.  V.  Perrine,  7  W.  &  S.  (Penn.)  348.  The  master  of  a  ship  has 
no  authority  to  give  a  premium  note  for  insurance.  Adams.v.  Pitts- 
lurglns.  Co.,  76  Penn.  St.  411. 

§  2.  Powers  of  insurance  agents.  The  agent's  authority  is  deter- 
mined, not  by  private  instructions  from  his  principal,  of  which  the 
party  dealing  with  him  has  no  notice,  but  either  by  the  instructions 
actually  communicated,  or  by  the  nature  of  the  business  intrusted  to 
the  agent,  and  of  the  situation  in  which  he  is  placed.  Markey  v.  Mu- 
tual Benefit  Ins.  Co.,  103  Mass.  78  ;  lungstrass  v.  Oermam,  Ins.  Co.,  57 
Mo.  107 ;  Keenan  v.  Mo.  State  Ins.  Co.,  12  Iowa,  126  ;  vol.  I,  221.  Thus, 
if  he  is  intrusted  with  the  execution  of  certain  business,  he  has  author- 
ity to  do  every  thing  necessary  to  that  end.  If  he  is  put  in  possession  of 
an  office,  he  is  enabled  to  do  whatever  business  his  principal  has  repre- 
sented will  be  done  there.  Bebee  v.  Hartford  Ins.  Co.,  25  Conn.  51 ; 
lyconiing  Ins.  Co.  v.  Schollenberger,  44  Penn.  259 ;  Beal  v.  Park 
Ins.  Co.,  16  Wis.  241 ;  Pavenport  v.  Peoria  Ins.  Co.,  17  Iowa,  276. 
If  the  agency  to  which  he  is  appointed  has,  by  custom  and  general 
understanding,  a  certain  scope,  his  authority  has  the  same  extent,  un- 
less there  is  notice  of  a  change.  Thus,  the  possession  of  blank  policies, 
and  renewal  receipts,  is  evidence  of  a  general  authority  to  do  every 
thing  necessary  to  their  issue.  Carroll  v.  Charter  Oak  Ins.  Co.,  40 
Barb.  (N.  Y.)  292 ;  4  Abb.  Ct.  App.  316  ;  10  Abb.  (N.  S.)  166  ;  ^tna 
Ins.  Co.  V.  Maguire,  51  111.  342.  If  the  president  of  an  insurance 
company  is  authorized  to  adjust  and  pay  losses,  he  may  indorse  and 
deliver  notes  held  by  the  company.  Baker  v.  Cotter,  45  Me.  236. 
A  secretary,  authorized  to  answer  all  communications  in  behalf  of  the 
company,  may  bind  the  company  by  admissions  as  to  the  sufficiency  of 
the  proofs  of  loss.  Troy  Ins.  Co.  v.  Carpenter,  4  Wis.  20  ;  Imperial 
Ins.  Co.  V.  Murray,  13  Penn.  St.  73.  Authority  to  settle  the  terms 
on  which  a  risk  may  be  changed,  gives  a  right  to  waive  a  forfeiture 
caused  by  a  change  in  the  risk.  North  Berwick  Co.  v.  N'.  E.  Ins.  Co., 
52  Me.  336  ;  Yiele  v.  Oermania  Ins.  Co.,  26  Iowa,  9.  As  a  general 
rule,  agents  of  stock  companies  have  a  larger  power  in  fixing  the 
terms   of  the    contract    than    those  of    mutual  companies,  as   in  the 
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latter  it  is  necessary  that  there  sliould  be  a  substantial  uniformity  in  all 
the  policies.     Brewer  v.  CJieUea  Ins  Co.^  14  Gray  (Mass.),  203. 

The  insurance  agents  act  mainly  in  soliciting  insurance,  receiving  and 
forwarding  the  application  of  the  insured,  delivering  the  policy  to  him, 
and  receiving  the  premiums.  In  soliciting  insurance,  he  is  governed 
by  the  same  rules  which  apply  to  other  persons  who  sell  goods.  He 
has  power  to  state  all  facts  concerning  the  insurers  which  are  necessary 
to  induce  the  owner  of  the  property  to  insure  with  them.  Fogg  v. 
Griffin,  2  Allen  (Mass.),  1 ;  Jones  v.  Dana,  24  Barb.  (E.  Y.)  395.  In 
matters  of  opinion,  he  may  exaggerate.  In  matters  equally  open  to 
both,  he  cannot  be  held  for  his  statements.  Woodbury  BanTc  v.  Char- 
ter Oak  Ins.  Co.,  31  Conn.  517;  Beat  y.  Park  Ins.  Co.,  16  Wis.  241  ; 
Lycoming  Ins.  Co.  v.  Schollenburger,  44  Penn.  St.  259.  When  the 
contract  is  decided  on,  he  may  put  in  form  all  necessary  preliminary 
papers,  and  transmit  them,  when  the  course  of  business  requires  it,  to 
the  insurer.  The  general  agent  at  this  point  has  power  to  determine 
the  amount  of  the  risk,  the  conditions  of  insurance,  and  the  premium. 
Gloucester  Manuf.  Co.  v.  Hoioard  Ins.  Co.,  5  Gray  (Mass.),  497; 
Brochelbank  v.  Sugriie,  5  C.  &  P.  21.  In  doing  this,  he  may  modify 
the  printed  terms  of  the  pohcy.  Ilotchkiss  v.  Germania  Ins.  Co.,  5 
Hun  (K.  Y.),  90.  He  may  insm-e  property  situated  beyond  the  limits 
stated  in  his  commission.  lighthody  v.  iT.  A.  Ins.  Co.,  23  Wend. 
(iS".  Y.)  IS;  ^tna  Ins.  Co.  v.  Maguire,  51  111.  342.  An  agent  may 
give  a  right  of  recovery  of  the  full  value  to  an  insurance  by  a  part- 
ner in  his  own  name  of  the  goods  of  the  firm.  Manhattan  Ins. 
Co.  V.  Wehster,  59  Penn.  St.  227 ;  Aurora  Ins.  Co.  v.  Eddy,  55  111.  213 ; 
contra,  Peoria  Ins.  Co.  v.  Hall,  12  Mich.  202.  If  the  owner  of  per- 
sonal property  joins  in  insurance  with  the  owner  of  the  building,  in 
which  it  is,  and  the  agent  knowingly  issues  such  a  policy,  it  will  pro- 
tect both.  Peck  v.  New  London  Ins.  Co.,  22  Conn.  584.  lie  may 
allow  the  property  insured  to  be  removed  to  another  place.  N.  E.  Ins. 
Co.  V.  ScJtettler,  38  111.  166.  If  there  were  incumbrances  on  the  prop- 
erty, and  the  facts  were  stated  to  the  agent,  and  he  disregards  them, 
either  by  mistake  of  law,  or  inadvertence,  the  policy  is  good,  although 
the  policy  provides  that  any  act  of  the  agent  in  violatiun  of  its  provis- 
ions shall  be  the  act  of  the  insured,  and  avoid  the  policy.  Columhia 
Ins.  Co.  V.  Cooper,  50  Penn.  St.  331.  He  has  no  power  to  promise 
that  no  assessments  shall  be  made  on  the  premium  note.  Farmers' 
Ins.  Co.  V.  IlarsJudl,  29  Yt.  23.  Where  the  agent  can  take  premiums 
he  can  use  his  discretion  as  to  the  mode.  He  may  take  a  check  {Tay- 
loe  V.  Merchants^  lis.  Co.,  9  How.  [U.  S.]  390 );  Confederate  notes 
{Robinson  v.  International  Ass.  Co.,  42  K.  Y.  [3  Hand]  54) ;  but  not 
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property.  Hoffmann.  Hancoclc  Ins.  Co.,  92  U.  S.  161.  He  may  agree 
to  be  himself  responsible  to  the  company,  and  take  the  insured  as  his 
personal  debtor.  Sheldon  v.  Conn.  Ins.  Co.,  25  Conn.  207 ;  Bouton 
V.  American  Ins.  Co.,  id.  542 ;  Post  v.  y^tna  Ins.  Co.,  43  Barb. 
(N.  Y.)  351 ;  contra,  Catoir  v.  American  Ins.  Co.,  33  IT.  J.  487.  He 
may  allow  delay  in  payment.  N.  Y.  Central  Ins.  Co.  v.  Nat.  Protec- 
tion Ins.  Co.,  20  Barb.  (K.  Y.)  468  ;  Goit  v.  Same,  25  id.  189  ;  Hal- 
lock  V.  Commercial  Ins.  Co.,  26  JST.  J.  268 ;  Whitaker  v.  Farmers^ 
Ins.  Co.,  29  Barb.  (E".  Y.)  312.  Where  the  contract  is  subject  to 
the  apj)roval  of  the  company,  they  will  not  be  allowed  arbitrarily  to  re- 
fuse their  assent  after  a  loss.  Perkins  v.  Washington  Ins.  Co.,  4 
Cow.  (]Sr.  Y.)  645,  reversing  6  Johns.  Ch.  485.  Kotice  to  the  agent,  of 
material  facts,  is  notice  to  the  princij)al,  whether  actually  communicated 
or  not.  Behee  v.  Hartford  Ins.  Co.,  25  Conn,  51 ;  People's  Ins.  Co. 
V.  Spencer,  53  Penn.  St.  353 ;  liddle  v.  Market  Ins.  Co.,  4  Bosw.  (N. 
Y.)  179  ;  Beal  v.  Park  Ins.  Co.,  16  Wis.  241 ;  Hough  v.  City  Ins.  Co., 
29  Conn.  10  ;  Keenan  v.  Mo.  State  Ins.  Co.,  12  Iowa,  126 ;  Combs  v. 
Hannihal  Ins.  Co.,  43  Mo.  148.  But,  in  Massachusetts  and  Rhode  Isl- 
and, the  rule  is  held  strictly,  and  all  evidence  to  control  the  writings 
excluded,  and  the  knowledge  of  the  agent  or  notice  to  him  at  the  incep- 
tion of  the  contract,  not  made  a  part  of  the  papers,  is  ineffectual.  Lee 
V.  Howard  Ins.  Co.,  3  G-ray  (Mass.),  583 ;  Barrett  v.  Union  Ins.  Co., 
7  Cush.  (Mass.)  173 ;  Abbott  v.  Shawmut  Ins.  Co.,  3  Allen  (Mass.),  213  ; 
Wilson  V.  Conway  Ins.  Co.,  4  R.  I.  141.  ISTotice  of  an  assignment, 
given  to  the  agent,  is  notice  to  the  principal,  to  prevent  its  passing  to 
the  assignee  in  bankruptcy  {Gale  v.  Lewis, 'd  Q,.  B.  730);  but  it  is  not 
equivalent  to  an  assent  by  the  company.  Ayres  v.  Hartford  Ins.  Co., 
17  Iowa,  176.  Still  more  are  they  chargeable  when  they  make  it  the 
agent's  duty  to  inquire  into  the  particular  matter.  Roth  v.  City  Lis. 
Co.,  6  McL.  (C.  C.)  324 ;  Cumberland  Valley  Ins.  Co.  v.  Schell,  29 
Penn.  St  31 ;  Com.  Ins.  Co.  v.  Ives,  56  111.  402.  So  of  a  case  where 
he  himself  examines,  and  omits  facts  which  were  open  to  him  {Cum- 
berland Valley  Ins.  Co.  v.  Schell,  29  Penn.  St.  31  ;  Meadowcraft  v. 
Standard  Ins.  Co.,  61  id.  91 ;  Plumb  v.  Cattaraugus  Ins.  Co.,  18  ]^. 
Y.  392) ;  as,  for  instance,  knowledge  of  the  use  of  a  steam  boiler. 
Campbell  v.  Merchants'  Ins.  Co.,  37  IST.  H.  35;  May  on  Ins.,  §  143. 

But,  where  the  agent  is  made  agent  of  the  insured,  his  knowledge 
does  not  affect  the  company.  Alexander  v.  Germania  Ins.  Co.,  ^^  N. 
Y.  (21  Sick.)  464.  Verbal  notice  to  the  agent  is  enough  as  to  matters 
occurring  after  the  insurance,  unless  the  contract  reauires  written  notice. 
McEwen  v.  Montgomery  Lns.  Co.,  5  Hill  (IST.  Y.),  101 ;  Schenck  v. 
Mercer  County  Lns.  Co.,  24t:  N.  J.  447.     Notice  to  the  agent,  of  subse- 
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quent  insurance,  is  notice  to  the  company.  iT.  J^.  Ins.  Co.  \.  Schettler, 
38  111.  166.  But  after  the  policy  is  issued,  mere  knowledge  by  the 
agent  of  a  subsequent  insurance  is  not  notice  to  the  company.  ScheticTc 
V.  Mercer  County  Ins.  Co.^  24  N.  J.  447 ;  Mellen  v.  Hamilton  Ins.  Co., 
5  Duer  (K  Y.),  101 ;  S.  C,  17  K  Y.  609  ;  AyresY.  Hartford  Lis.  Co., 
17  Iowa,  176;  Forbes  v.  Agawam  Ins.  Co.,  9  Cush.  (Mass.)  470.  If 
the  matter  is  one  with  which  the  agent  has  no  concern,  but  which  re- 
quires action  by  some  otlier  officer,  notice  to  the  agent  is  not  enough. 
SyJces  V.  Perry  Comity  Ins.  Co.,  34  Penn.  St.  79  ;  Robinson  v.  Mercer 
County  Ins.  Co.,  27  N.  J.  134;  Mitchell  v.  Lycoming  Ins.  Co.,  51 
Penn.  St.  402 ;  Tate  v.  Citizens'  Ins.  Co.,  13  Gray  (Mass.),  79.  Where 
a  statement  is  made  a  warranty,  knowledge  of  the  agent  that  the  state- 
ment is  false  will  not  aid  it.  Bai'teau  v.  Plioinix  Lis.  Co.,  67  N.  Y. 
(22  Sick.)  595.  The  contract  may  provide  that  the  insurers  shall  not 
be  bound  by  any  knowledge  or  agreement  of  the  agent  not  set  out  in 
the  papers,  and  they  are  then  exonerated.  Shawmut  Lis.  Co.  v.  Stevens, 
9  Allen  (Mass.),  332;  Chase  v.  Hamilton  Ins.  Co.,  20  N.  Y.  (6  Smith) 
52  ;  Loehner  v.  Home  Ins.  Co.,  17  Mo.  247.  He  cannot  bind  the  insurers 
where  the  contract,  if  made  directly  with  them,  would  be  invalid,  as 
where  the  building  is  already  burned.  Bentley  v.  Columbia  Ins.  Co., 
17  N.  Y.  (3  Smith)  421.  He  cannot  make  a  contract  in  which  he  has 
himself  an  interest  as  insured  (id.) ;  nor  accept  notice  of  an  assign- 
ment of  his  own  pohcy  {Ex  ])arte  Ilennessy,  1  Con.  &  Law,  559) ;  nor 
assent  to  an  assignment  whicli  the  contract  requires  shall  be  assented  to 
by  the  corporation.  Stringham  v.  St.  Nicholas  Ins.  Co.,  3  Keyes,  280 ; 
S.  C,  4  Abb.  Ct.  App.  315  ;  Mentz  v.  Lancaster  Lis.  Co.,  79  Penn.  St. 
475.  Where  the  premium  was  to  be  paid  on  the  delivery  of  tlie  policy 
which  was  to  be  issued  from  the  home  office,  a  receipt  for  '•  insurance  " 
given  by  the  agent  when  he  takes  the  application  will  not  prove  a  con- 
tract. Linford  v.  Provincial  Lns.  Co.,  34  Beav  291.  An  agent  to 
take  applications  and  issue  pohcies  does  not  have  power  over  the  con- 
tract, when  once  made,  to  waive  forfeitures.  Harrison  v.  City  Ins.  Co., 
9  Allen  (Mass.),  231 ;  Phcenix  Ins.  Co.  v.  Iaiore?ice,  4  Mete.  (Ky.)  9  ; 
Mersereau  v.  Phcenix  Ins.  Co.,  QQ^.  Y.  274.  Tlie  company  may  be 
estopped  by  his  acts,  as  where  he  filled  up  an  application,  without  wait- 
ing for  information  which  the  applicant  had  promised,  and  signed  it 
for  the  applicant.  Wilson  v.  Conway  Ins.  Co.,  4  R.  I.  141.  But,  where 
the  insured  afterward  received  the  policy,  with  a  copy  of  the  applica- 
tion, and  the  contract  provided  that  by  accepting  the  policy  he  became 
responsible  for  the  truth  of  the  statements  in  the  application,  a  ma- 
terial false  statement  avoids  the  policy.  Richardson  v.  Maine  Ins. 
Co.,  46  Me.  394.     He  may  consent  to  a  change  of  title  {llliiiois  Ins. 
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Co.  V.  Stanton^  57  111.  354),  or  execute  a  permit  for  other  insurance 
(  Warner  v.  Peoria  Ins.  Co.,  14  Wis.  318),  or  waive  a  forfeiture  on 
account  of  change  of  title  by  taking  a  premium  and  issuing  a  re- 
newal receipt.  Miner  v.  Phoenix  Ins.  Co.,  27  Wis,  693;  9  Am. 
Rep.  479.  The  agent  of  a  mutual  company  cannot  waive  the  require- 
ments of  the  by-laws  adopted  for  the  mutual  protection  of  the  mem- 
bers. Midrey  v.  Shawmut  Ins.  Co.,  4  Allen  (Mass.),  116.  Even  the 
president  of  an  insurance  company  cannot  waive  the  requirement  of 
the  by-laws  that  the  premium  shall  be  paid  before  the  poHcy  takes  effect. 
Baxter  v,  Chelsea  Ins.  Co.,  1  Allen  (Mass.),  294.  An  agent  cannot 
appoint  a  referee  upon  a  loss.  Turner  v,  Quincy  Ins.  Co.,  109  Mass. 
568.  Wliere  the  company  reserves  the  right  of  approval,  he  cannot 
deprive  them  of  it.  N.  Y.  Union  Ins.  Co.  v.  Johnson,  23  Penn.  St. 
72.  A  delivery  of  a  new  premium,  note  to  him  by  assignees  of  the 
policy  is  not  a  delivery  to  the  company  {Fogg  v.  Middlesex  Ins.  Co. , 
10  Cush.  [Mass.]  337),  nor  can  he  bind  the  company  to  surrender  the 
note  on  a  cancellation  of  the  policy.  Marhlehead  Ins.  Co.  v.  Under- 
wood, 3  Gray  (Mass.),  210.  Incase  of  such  mutual  companies,  the  offi- 
cials must  strictly  conform  to  the  by-laws.  Evans  v.  Trimountain 
Ins.  Co.,  9  Allen  (Mass.),  329;  Hale  r.  Mechanics^  Ins.  Co.,  6  Gray 
(Mass.),  169.  They  cannot  waive  the  payment  of  the  premium,  or  a 
delivery  of  the  deposit  note,  when  these  are  made  conditions  precedent. 
Breioer  v.  Chelsea  Ins.  Co.,  14  Gray  (Mass.),  203 ;  Baxter  v.  Chelsea 
Ins.  Co.,  1  Allen  (Mass.),  294  ;  BeUeviUe  Ins.  Co.  v.  Van  WinJde,  12  K. 
J.  Eq.  333.  But  this  only  apphes  to  stipulations  which  are  made  of  the 
essence  of  the  contract.  Sheldon  v.  Com.  Ins.  Co.,  25  Conn.  207. 
Such  are  the  regulations  as  to  proof  of  loss.  Priest  v.  Citizens'  Ins. 
Co.,  3  Allen  (Mass.),  602.  But  there  must  be  some  actual  waiver ;  a 
statement  by  the  agent  that  it  would  be  all  right,  or  mere  knowl- 
edge by  him  of  all  the  facts,  is  not  enough.  Boyle  v.  Ins.  Co., 
7  Jones'  L.  (E.  C.)  373;  Smith  v.  Haverhill  Ins.  Co.,  1  Allen 
(Mass.),  297.  An  agent  with  general  powers  may,  by  parol,  extend  the 
scope  of  a  policy  already  issued,  to  new  goods  {Kennehec  Go.  v.  Au- 
gusta Ins.  Co.,  6  Gray  [Mass.],  204),  or  correct  an  error  in  the  policy. 
Warner  v.  Peoria  Ins.  Co.,  14  Wis.  318.  A  general  agent  may  waive 
conditions  as  to  preliminary  proofs  of  loss  {Eastern  Railroad  v.  Belief 
Ins.  Co.,  105  Mass.  570) ;  the  prepayment  of  the  premium  {Boehen  v. 
Williamsburgh  Ins.  Co.,  35  X.  T.  [8  Tiff.]  131) ;  the  requirement  that 
notice  be  given  of  notice  of  other  insurance  {Carroll  y.  Charter  Oak 
Ins.  Co. ,  40  Barb.  [N".  T.]  292),  or  that  the  policy  be  countersigned  by 
him.  Myers  v.  Keystone  Ins.  Co.,  27  Penn.  St.  268.  In  general  the 
agent  may  perform  his  duties  by  clerks  or  sub-agents.     Kennebec    Co. 
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V.  Augusta  Ins.  Co.,  6  Gray  (Mass.),  204 ;  Bodine  v.  Exchange 
Ins.  Co..,  51  N.  Y.  117;  10  Am.  Rep.  566  ;  EdeGtioIns.  Co.  v.  Fahren- 
hrug,  68  111.  463.  When  the  insured  was  ignorant  of  the  provision 
making  the  agent  his  agent,  he  may  treat  him  as  the  agent  of  the  in- 
Burers.     Gates  v.  Fenn.  Ins.  Co.,  17  N.  Y.  Sup.  (10  Hun)  489. 

§  3.  Duties  of  agents.  Agents  of  insurance  companies  owe  duties 
to  the  principal  by  whom  they  are  employed,  and  to  the  persons  who 
may  seek  insurance  through  them.  Many  of  these  duties  are  of  such 
a  nature  that  the  law  is  not  invoked  to  compel  their  performance.  Such 
are  the  duties  of  zeal  and  industry  which  the  insurers  have  a  right  to 
require,  and  that  reasonable  care  and  discretion  in  the  performance  of 
the  business  which  the  person  accepting  the  employment,  engages  that 
he  has  and  will  bestow.  Vol.  I,  page  240,  §  6.  But,  it  has  been  found 
generally  easier  to  secure  a  remedy  for  failure  to  furnish  qualities  of  this 
sort  by  the  termination  of  the  employment,  than  in  any  form  of  legal 
redress.  The  agent  must  use  care  in  the  selection  of  the  risks;  he 
must  fix  the  premiums  at  a  remunerative  rate  ;  he  must  advise  his 
company  of  any  changes  in  the  risk  and  be  prepared  to  advise  them 
with  regard  to  all  matters  material  to  their  interests.  Vol.  I,  page  241, 
§  7.  It  is  his  duty  to  conform  to  all  instructions  given  him,  and  to  re- 
mit all  moneys  received.  He  is  not  required  to  perform  all  the  duties 
in  person,  but  may  intrust  them  to  a  clerk  or  sub-agent.  Bodine  v. 
Exchange  lis.  Co.,  51  N.  Y.  (6  Sick.)  117 ;  10  Am.  Rep.  566.  It  is 
his  duty  to  serve  his  principal  alone.  He  cannot  have  any  interest 
adverse  to  that  of  his  principal.  If  he  applies  for  insurance  on  his 
own  property,  as  to  that  property  he  is  no  agent  of  the  company. 
Bentley  v.  Columhian  Ins.  Co.,  17  N.  Y.  (3  Smith)  421 ;  S.  C,  19 
Barb.  595  ;  iV.  Y.  Central  Ins.  Co.  v.  Hat.  Frotection  Ins.  Co. 
14  N.  Y.  85  ;  S.  C,  20  Barb.  (N.  Y.)  468  ;  Utica  Ins.  Co.  v.  Toledo 
Ins.  Co.,  17  Barb.  132.  He  cannot  act  as  agent  for  both  parties  (id.)  ; 
nor  where  he  assigns  his  own  policy  can  he  accept  notice  of  the  assign- 
ment. Ex  parte  Ilennessy,  1  Con.  &  Law,  559.  By  agreement  of  the 
parties,  who  are  members  of  a  mutual  insurance  company,  the  assured 
may  become  responsible  for  the  truth  of  the  statements  in  his  appli- 
cation for  insurance,  and  in  this  sense  he  will  be  his  own  agent.  Stis- 
qiiehanna  Ins.  Co.  v.  Fcrrine,  7  W.  &  S.  (Penn.)  348. 

§  4.  Liabilities  of  agents.  The  agent  is  liable  for  a  breach  of  any 
of  the  duties  which  we  have  considered  above  which  amount  to  a 
breach  of  the  implied  contract  to  perform  those  duties.  Vol.  I,  page 
249,  §  1. 

A  known  agent  is  not   responsible  to  third  parties   {Fer'ris  v.  Etl- 
mer,  48  N.  Y.  [3  Sick.]   300),  unless  he  exj^rcssly  assmnes  such  respon- 
VoL.  IV— 5 
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sibility,  which  he  may  do.  Wilder  v.  Cowles,  100  Mass.  487.  He  cannot 
be  held  liable  twice,  and  he  must  answer  to  his  principal,  and  his  princi- 
pal to  the  third  person.     But  this  rule  only  extends  to  matters  within 
his  authority  and  for  which  the  principal  can  be  held.     If  the  person 
dealing  with  him  has  no  remedy  against  the  principal,  he  may  look  to 
the  agent  liimself.     Vol.  I,  page  257,  §  3 ;    Booth  v.   Wonderly,  36 
K.  J.  250.     But  a  person  who  has  himself  knowdngly  induced  the 
agent  to  exceed  his  authority  has  no  remedy  against  him.     AspinwaU 
V.  Torrance^  1  Lans.  (N.  Y.)  381.     So,  if  he  took  the  risk  of  the  agent's 
authority  on  a  doubtful  point.     If  an  agent  to  whom  was  committed 
an  application  for  insurance  should  neglect  to  perfect  the  contract,  he 
would  be  so  far  the  agent  of  the  applicant  and  liable  to  him  for  the 
wrong.     Where  the  agent  settled  a  loss  for  twenty  per  cent,   with- 
out authority,  he  was  held  liable  to  his  principal.     Bundle  v.  Moore^ 
3  Johns.  Cas.  36.     If  he  pays  a  premium  after  notice  not  to  pay  it,  he 
cannot  recover  it  of  the  insured.     Shoemaker  v.  Smith,  2  Binn.  (Penn.) 
239.     But  he  is  not  liable  for  not  procuring  the  most  favorable  form 
of  policy.     Comber  v.  Anderson,  1  Camp.   523  ;  Silmrthorne  v.    Gil- 
lespie, 9  U.  C.  414.     It  will  make  no  difference  on  the  question  of  the 
liability  of  the  agent  whether  he  acted  under  an  express  authority 
given  him  by  his  principal,  or  under  an  authority  implied  by  law,  or 
whether  the  act  was  one  which  the  insurer  was  estopped  to  deny.     In 
either  case  the  remedy  is  against  the  principal. 

ARTICLE  V. 

WAEKANTY  ;  KEPRE8ENTATI0N  ;  CONCEALMENT. 

Section  1.  In  general.  Insurance  is  a  contract  in  which  the  utmost 
good  faith  is  required  on  the  part  of  the  insured,  as  it  offers  to  the 
insured  great  opportunities  for  fraud,  and  as  many  things  which  are 
most  material  to  the  contract,  either  as  inducement  to  the  insurer  to 
enter  into  it,  or  as  objections  to  it,  lie,  for  all  practical  purposes,  wholly 
within  the  knowledge  of  the  insured,  the  law  has  required  of  him  a 
full  disclosure.  The  insurers,  as  a  rule,  add  to  this  law  stringent  pro- 
visions in  the  policies  which  they  issue.  Here  as  elsewhere  in  insur- 
ance, such  stipulations  will  be  construed  reasonably  by  the  com-t,  the 
end  always  held  in  view  being,  to  give  the  contract  the  effect  in  all 
material  matters  which  the  parties  designed.  The  courts  do  not  favor 
any  construction  which  will  make  the  validity  of  the  contract  turn 
upon  collateral  and  unimportant  matters,  unless  the  parties  have  so 
agreed  in  express  terms.     Kentucky  Ins.  Co.  v.  Southard,  8  B.  Monr. 
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(Kj.)  637.  But,  whatever  may  be  the  particular  form  of  the  contract, 
the  party  insured  will  be  held  to  gi\'e  information  in  substance  correct, 
as  to  every  material  circumstance.  It  will  be  enough  in  the  absence  of 
agreement  as  to  the  mode,  if  the  information  reaches  the  company  in. 
any  way,  as  we  have  already  seen.  Ante,  28,  art.  4,  §  2.  If  the  insured 
intentionally  conceals  any  material  fact,  it  will  deprive  him  of  the 
advantage  of  his  contract. 

§  2.  Warranty.  An  express  warranty  is  a  stipulation  inserted  in 
writing  on  the  face  of  the  policy,  on  the  literal  truth  or  fulfillment  of 
which  the  validity  of  the  entire  contract  depends.  1  Am.  Ins.  577; 
Wall  V.  East  River  Ins.  Co.,  7  N.  Y.  (3  Seld.)  370.  As  a  general 
rule,  any  stipulation  or  condition  so  inserted  becomes  a  warranty.  It 
is  in  its  nature  a  condition  precedent,  and  must  be  strictly  complied 
with  Daniels  v.  Hudson  River  Ins.  Co.,  62  Cush.  (Mass.)  416; 
Ridley  v.  jEtna  Ins.  Co.,  30  N.  Y.  136.  It  in  no  way  alters  the  effect, 
that  the  fact  stated  or  act  stipulated  for  is  of  no  consequence.  Barteau 
V.  Phoinix  Ins.  Co.,  67  N.  Y.  (22  Sick.)  595.  Nor  is  the  cause  of  the 
breach  of  warranty  of  any  importance  {Fitch  v.  American  Ins.  Co.,  59 
N.  Y.  [14  Sick.]  557 ;  17  Am.  Eep.  372),  nor  that  the  thing  substituted  is 
more  advantageous  to  the  insurer.  Wood  v.  Hartford  Ins.  Co.,  13  Conn- 
533.  It  is  enough  to  make  the  contract  void  that  it  contains  a  warranty 
which  is  broken.  Newcastle  Ins.  Co.  v.  McMorrari,  3  Dowl.  P.  C.  255  ; 
Sayles  v.  Northwestern  Ins.  Co.,  2  Ciul;.  (U.  S.)  610 ;  Witherell  v. 
Maine  Ins.  Co.,  49  Me.  200  ;  Anderson  v.  Fitzgerald,  4  II.  L.  Cas.  484. 
Nor  does  it  help  the  insured,  that  the  breach  of  warranty  did  not  cause 
the  loss.  Garrett  v.  Provincial  Ins.  Co.,  20  U.  C.  200  ;  Murdoch  v. 
CJienango  Co.  Ins.  Co.,  2  Comst.  210.  The  question  whether  a  clause  is  a 
warranty  does  not  depend  on  the  words  used,  but  any  statement  upon 
the  truth  of  which  it  appears  to  be  the  intention  of  the  parties  to  make 
the  validity  of  the  contract  depend,  is  a  warranty.  It  is  a  question  of 
intention.  Scales  v.  Scanlan,  6  Ir.  Law,  367 ;  WJieelton  v.  Ilardisty, 
8  El.  &  B.  232 ;  Kingsley  v.  N  E.  Ins.  Co.,  8  Cush.  (Mass.)  393. 
Thus  a  fact  stated  merely  by  way  of  description  or  recital,  and  not 
material  to  the  risk,  was  held  not  to  be  a  warranty.  Scliultz  v.  Mer- 
chants^ Ins.  Co.,  57  Mo.  331.  Where  all  the  statements  of  the  appli- 
cation were  made  warranties,  l)ut  the  application  covenanted  that  all 
matters  stated  in  it  were  true,  so  far  as  material,  immaterial  statements 
were  held  not  to  be  warranties.  Garcelon  v.  Hampden  Ins.  Co.,  50 
Me.  580  ;  Washington  Ins.  Co.  v.  Ilaney,  10  Ivans.  525.  Warranties 
are,  affirmative  which  allege  some  fact,  or  are  promissory,  which  require 
the  performance  or  omission  of  some  act,  during  the  contmuance  of 
the  contract.     Borradaile  v.  Hunter,  5  M.  &  G.  639 ;  Jennings  v. 
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Chencmgo  Co.  Ins.  Co.,  2  Den.  (N.  Y.)  75;  Stout  v.  City  Ins.  Co.,  12 
Iowa,  371.  "Wliere  the  statement  is  in  some  other  paper,  it  is  a  ques- 
tion of  construction  whether  the  paper  is  made  a  part  of  the  policy, 
and  the  statement  thereby  becomes  a  warranty.  An  indication  in  the 
policy  where  the  application  is  to  be  found  is  not  enongh.  Com.  Ins. 
Co.  V.  Monninger,  18  Ind.  352.  If  the  statement  is  anywhere  on  the 
face,  as  on  the  margin,  or  written  across  the  face,  it  is  enough.  Beam, 
V.  Stupart,  1  Doug.  11;  Patch  v.  Phoenix  Ins.  Co.^  44  Vt.  481. 
Where  the  conditions  were  printed  on  the  second  page  of  the  policy, 
but  not  referred  to  in  the  policy,  they  are  a  part  of  it.  Murdock  v. 
Chenango  Co.  Ins.  Co.,  2  N.  T.  210 ;  Roberts  v.  Same,  3  Hill  (N.  Y.), 
601.  A  paper  relating  to  the  subject-matter  attached  to  the  policy  is 
no  part  of  it  {Pise  v.  Fletcher,  Doug.  13,  n.),  nor  a  paper  inclosed 
and  folded  up  in  the  policy.  Kentucky  Ins.  Co.  v.  Southard,  8  B. 
Monr.  (Ky.)  634 ;  Pawson  v.  Watson,  Cowp.  785.  A  statement 
printed  on  the  back  is  only  a  part  of  the  policy  so  far  as  it  is  referred 
to.  Stone  V.  U.  S.  Casualty  Co.,  34  N.  J.  371 ;  Kingsley  v.  N.  E.  Ins. 
Co.,  8  Cush.  (Mass.)  393.  And  the  reference  must  indicate  the  inten- 
tion to  make  it  part  of  the  policy.  Farmers'  Ins.  Co.  v.  Snyder,  16 
Wend.  (N.  Y.)  481 ;  Houghton  v.  Mamifacturers^  Ins.  Co.,  8  Mete. 
(Mass.)  114;  Kentucky  Ins.  Co.  v.  Southard,  8  B.  Monr.  634;  Sayles 
V.  Northwestern  Ins.  Co.,  2  Curt.  (C.  C.)  610 ;  Mut.  Benefit  Ins. 
Co.  V.  Robertson,  59  111.  123  ;  14  Am.  Rep.  8  ;  Shoemaker  v.  Glen^s 
Falls  Ins.  Co.,  60  Barb.  (N.  Y.)  84.  When  the  apphcation  and  sur- 
vey are  expressly  referred  to  as  parts  of  the  contract,  they  become 
warranties.  Columbia  Ins.  Co.  v.  Cooper,  50Penn.  St.  331 ;  Denny  v. 
Conway  Ins.  Co.,  13  Gray  (Mass.),  492;  Jefferson  Ins.  Co.  v.  Cotheal, 
7  Wend.  (N.  Y.)  72  ;  Wall  v.  Howard  Ins.  Co.,  14  Barb.  (N.  Y.)  383  ; 
Sheldon  v.  Hartford  Ins.  Co.,  22  Conn.  235  ;  Commonwealth  Ins.  Co. 
V.  Monninger,  18  Ind.  352. 

Though  the  application  is  referred  to  as  part  of  the  contract,  it  is 
not  enough  if  its  statements  are  called  "  representations  "  {Houghton 
V.  Manufacturers'  Ins.  Co.,  8  Mete.  [Mass.]  114) ;  or  if  the  reference 
is  for  some  other  pui'j^ose  than  to  make  its  statements  warranties. 
Campbell  v.  N.  E.  Ins.  Co.,  98  Mass.  381.  A  reference  to  a  survey 
only  makes  such  parts  of  the  paper  as  properly  come  under  that  name 
warranties.  Penny  v.  Conway  Ins.  Co.,  13  Gray  (Mass.),  492.  If 
there  is  any  ambiguity  in  the  reference,  it  will  be  construed  against 
the  company.  Thus  a  reference  to  the  application  "for  a  more  par- 
ticular description  "  is  not  enough.  Trench  v.  Ghena/ngo  Co.  Ins.  Co., 
7  Hill  (N.  Y.),  122 ;  Daniels  v.  Hudson  River  Ins.  Co.,  12  Cush. 
(Mass.)  416.     The  reference  may  be  controlled  by  other  stipidations. 
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Where  it  is  agreed  in  the  application  that  misrepresentation  or  sup- 
pression of  material  facts  shall  avoid  the  policy,  it  limits  the  words  of 
the  policy.     Elliott  v.  Hamilton  Ins.  Co.,  13  Gray  (Mass.),  139. 

If  the  insured  covenants  that  the  statements  are  true  as  to  value  and 
risk,  they  are  warranties  only  on  these  points.  Lindsey  v.  Union  Ins. 
Co.,  3  K,  I.  157.  A  reference  to  statements  as  believed  to  be  true  is 
only  a  warranty  of  the  belief.  ^Vheelton  v.  Ilardisty,  8  El.  &  B.  232. 
If  there  is  any  doubt  as  to  the  intention  to  make  the  literal  truth  or 
performance  a  condition  precedent,  the  statement  or  agreement  will  not 
be  a  warranty.  Id.;  Stokes  v.  Cox,  IH.  &  [N".  320,  533  ;  Mutual  Benefit 
Ins.  Co.  V.  Robertson,  59  111.  123  ;  14  Am.  Ilep.  8 ;  Jefferson  Ins. 
Co.  V.  6'o^A^a?,  *7  Wend.  (jST.  y.)  72.  "  On  condition  that  the  insured 
will  take  all  risk  from  cotton  waste,"  is  no  warranty.  Kingsley  v. 
N.  E.  Ins.  Co.,  8  Gush.  (Mass.)  393.  What  the  parties  themselves 
have  designated  as  representations,  declarations  or  statements,  wiU 
not  ordinarily  be  given  the  force  of  warranties.  Price  v.  Phoenix 
Ins.  Co.,  17  Minn.  497 ;  10  Am.  Rep.  166 ;  Campbell  v.  N.  E.  Ins. 
Co.,  98  Mass.  381.  Where  the  application  is  defective  in  matters 
known  to  the  insurers,  or  their  agents,  and  they  nevertheless 
issue  a  policy,  it  is  good,  Wilson  v.  Ilar)ipden  Ins.  Co.,  4  R.  1. 159; 
Campbell  v.  Merchants  Ins.  Co.,  37  N.  II.  35  ;  Cumberland  Valley 
Ins.  Co.  V.  Schell,  29  Penn.  St.  31.  A  negative  answer  to  a  general 
question  as  to  farther  knowledge  of  material  matters  will  not  be  applied 
to  questions  not  answered  at  all,  but  the  answers  to  these  will  be  waived 
if  a  policy  is  issued.  Liberty  Hall  Ass.  v.  Ilousatcnic  Ins.  Co.,  7 
Gray  (Mass.),  261.  A  policy  referring  to  an  application,  when  there  is 
none,  is  valid.  Blakex.  Exchange  Ins.  Co.,  12  Gray  (Mass.),  265.  The 
insured  is  not  bound  l)y  statements  in  an  application  not  signed  by  or 
known  to  him,  though  the  policy  refers  to  it.  Penny  v.  Convjay  In^. 
Co.,  13  Gray  (Mass.),  294.  But  if  signed  by  his  agent  it  binds  him. 
Draper  v.  Charter  Oak  Ins.  Co.,  2  Allen  (Mass.),  569.  The  apphcation 
being  construed  with  the  policy,  as  one  contract,  may  limit  it.  Thus, 
where  the  policy  required  the  statements  in  the  declaration  to  be  true 
throughout,  but  the  declaration  provided  that  statements  designedly 
untrue  shall  avoid  the  policy,  the  latter  will  prevail.  Foiokes  v.  Man- 
chester  Ass.  Assoc,  3  Best  &  S.  917.  So  where  under  a  policy  requir- 
ing the  statements  of  the  application  to  be  true,  the  application  requii-cd 
answers  to  the  best  of  the  insured's  knowledge  and  belief.  Washing- 
ton Ins.  Co.  v.  Ham^-y,  10  Kans.  525  ;  Garcelon  v.  Hampden  Ins.  Co., 
50  ]\Ie.  580.  The  fact  that  the  matter  referred  to  is  of  no  consequence, 
is  to  be  considered  in  construing  the  provision  as  a  warranty  or  other- 
wise.    CNeil  X.Buffalo  Ins.  Co.,  3  N.  Y.  122.     Thus,  where  "any 
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false  statement  in  obtaining  the  insurance  made  it  void,"  an  immaterial 
statement  would  not  be  likely  to  aid  in  obtaining  it.  Anderson  v. 
Fitzgerald,  4  H.  L.  Cas.  484.  A  warranty  will  not  be  extended  by 
construction,  and  will  be  construed  strictly  against  those  who  are  bene- 
fited by  it,  and  in  such  way  if  possible  as  to  avoid  a  forfeiture.  Blood 
V.  Howard  Ins.  Co.,  12  Cush.  (Mass.)  472  ;  Shepherds.  Union  Ins.  Co., 
38  N.  II.  232 ;  Catlin  v.  Sjyringfield  Ins.  Co.,  1  Sumn.  (U.  S.)  434 ; 
Ripley  v.  JEtna  Ins.  Co.,  29  Barb.  (N.  Y.)  552.  Statements  and 
stipulations  not  required  by  the  contract  are  not  made  warranties  by  a 
reference.  Hartford  Protection  Ins.  Co.  v.  Ilariner,  2  Ohio  St.  254. 
"Warranties  are  construed  strictly  as  to  their  scope.  A  warranty  that  a 
room  is  warmed  by  a  stove  with  a  pipe  well  secured,  only  applies  to 
such  time  as  it  is  actually  warmed  {Loud  v.  Citizens'  Ins.  Co.,  2  Gray 
[Mass.],  221)  ;  that  water  tanks  on  a  building  in  course  of  erection  shall 
be  at  all  times  well  supplied  with  water,  means  that  they  shall  be  built 
and  filled  as  soon  as  it  can  conveniently  be  done.  Gloucester  Man.  Co. 
V.  Howard  Ins.  Co.,  5  Gray  (Mass.),  497.  A  warranty  of  force  pumps 
ready  for  use  implies  power  to  run  them,  but  does  not  define  the  kind 
of  pump,  or  warrant  that  they  shall  not  be  disabled  at  a  particular  time, 
nor  that  there  shall  be  hose.  Sayles  v.  J^.  W.  Ins.  Co.,  2  Curt.  (C.  C.) 
610  ;  Peoria  Ins.  Co.  v.  Lewis,  18  111.  553  ;  GUlialhert^.  Pawtucket  Ins. 
Co.,  8  R.  I.  282.  Where  the  application  stated  that  a  watchman  was 
kept,  there  was  a  breach,  if  a  sheriff  took  possession  and  excluded  all 
the  employees,  although  he  himself  remained  on  the  premises.  First 
National  'Bank  v.  Ins.  Co.  of  N.  A.,  50  N.  Y.  (5  Sick.)  45.  Where 
the  warranty  of  a  watchman  was  general,  the  manner  of  performance  \^ 
to  be  reasonable.  Crocker  v.  PeopWs  Ins.  Co.,  8  Cush.  (Mass.)  79 
"Where  the  warranty  was  of  a  watchman  nights,  and  he  had  left,  and 
the  mill  was  burned  before  night,  there  was  no  recovery.  Glendale 
Woolen  Co.  v.  Protection  Ins.  Co.,  21  Conn.  19.  He  need  not,  how- 
ever, be  kept  in  the  part  insured,  and  where  it  was  known  that  there 
was  no  means  of  keeping  a  record  of  his  duty,  a  failure  to  do  so  was 
excused,  though  required  by  the  policy.  Andes  Ins.  Co.  v.  Shipynariy 
77  111.  189.  In  some  cases,  statements  as  to  the  use  and  occupation  of 
property  have  been  held  warranties.  Thus  the  description  must  be  true, 
where  the  property  is  insured  as  "  a  stock  in  a  brick  building  occupied 
as  a  storehouse  {WallY.  East  River  Ins.  Co.,  7  N.  Y.  [3  Seld.]  370) ; 
a  paper  mill  (  Wood  v.  Hartford  Ins.  Co.,  13  Conn.  533) ;  a  dwelling- 
house  {Sarsfield  v.  Metropolitan  Ins.  Co.,  61  Barb.  [N.  Y.]  479  ;  Alex- 
ander V.  Gerinania  Ins.  Co.,  66  N.  Y.  [21  Sick.]  464) ;  a  machine  shop. 
GoddardY.  Monitor  Ins.  Co.,  108  Mass.  56  ;  11  Am.  Rep.  307.  So 
where  a  description  of  the  place  of  deposit  is  given  in  the  application 
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{Bryce  v.  Lorillard  Ins.  Co.,  55  N.  Y.  [10  Sick.]  240 ;  14  Am.  Rep. 
249)  ;  or  a  statement  of  the  location,  materials,  and  pm-poses,  U.  S. 
Ins.  Co.  V.  Kimberly,  34  Md.  224 ;  6  Am.  Rep.  325  ;  Severance  v. 
Continental  Ins.  Co..,  5  Biss.  (C.  C.)  156.  In  other  cases  such  state- 
ments have  been  held  matters  of  description  or  representation  only. 
Maker  v.  HiberniaM  Ins.  Co.,  6  Hun  (N.  Y.),  353 ;  Schmidt  v.  Peoria 
Ins.  Co.,  41  111.  295 ;  Dohson  v.  Sotheby,  1  Moo.  e%  M.  90  ;  Bryan  v. 
Peahody  Ins.  Co.,  8  W.  Ya.  605  ;  Everett  v.  Continental  Ins.  Co..,  21 
Minn.  76  ;  Southern  Ins.  Co.  v.  Lewis,  42  Ga.  587 ;  Schultz  v.  Mer- 
chanti  Ins.  Co.,  57  Mo.  331.  In  other  cases  it  is  held  only  a  warranty 
of  the  present  state  of  affairs,  but  not  that  they  shall  continue.  In- 
stances are,  describing  the  building  as  a  tavern  {Catlin  v.  Sjyringfield 
Ins.  Co.,  1  Sumn.  [C.  C]  434) ;  naming  the  occupant  {(y Niel  v.  Buf- 
falo Ins.  Co.,  3  N.  Y.  132) ;  stating  the  use  of  the  buildings  {Smith  v. 
Mechanics"  Ins.Co.^Z'i  K  Y.  [5  Tiff.]  399  ;  CumberlandValley  Ins.Co. 
V.  Schell,  29  Penn.  St.  31 ;  U.  S.  Ins.  Co.  v.  Kimberly,  34  Md.  224  ; 
6  Am.  Rep.  325 ;  Stout  v.  City  Ins.  Co.,  12  Iowa,  371 ;  Prieger  v. 
Exchange  Ins.  Co.,  6  "Wis.  89) ;  a  statement  that  a  clerk  sleeps  in  the 
store.  Frishie  v.  Fayette  Ins.  Co.,  27  Penn.  St.  325.  Where  there  is 
a  warranty  that  ashes  are  kept  in  brick,  any  equally  safe  way  of  keep- 
ing them  will  do.  Underhill  v.  Agawam  Ins.  Co.,  6  Cush.  (Mass.) 
440.  Where  the  policy  prohibits  smoking,  the  insured  must  abstain, 
and  use  reasonable  efforts  to  prevent  others.  Ins.  Co.  of  If.  A.  y.  Mc- 
Dowell, 50  111.  120. 

§  3.  Representations.  A  representation  is  a  statement  incidental 
to  the  contract  relative  to  some  fact  having  reference  thereto,  and  upon 
the  faith  of  which  the  contract  is  entered  into.  May  on  Ins.,  §  181 ; 
Ba/rteau  v.  Phcenix  Ins.  Co.,  67  N.  Y.  595. 

Representations  may  be  either  affirmative  or  promissory.  Tlie  former 
are  allegations  of  facts  as  then  existing ;  the  latter  concern  what  is  to 
happen  during  the  existence  of  the  insurance,  either  as  expectation  or 
as  contract.  Material  falsity  in  an  affirmative  representation  will  avoid 
the  contract  {Lycoming  Ins.  Co.  v.  Rubin,  79  111.  402),  while  the  fail- 
ure of  an  oral  promissory  representation  does  not  affect  it,  although  it 
may  be  evidence  of  fraud.  Kimball  v.  jEtna  Ins.  Co.,  9  Allen 
(Mass.),  540.  A  representation  is  collateral  to  the  contract,  and  may 
be  proved  by  parol.  The  insured  must  prove  whatever  the  policy  re- 
quires in  order  to  establish  any  lial)ility.  The  insurer  then  may  prove 
representations  false  and  material  outside  the  policy,  which  in  effect 
prove  that  the  risk  is  not  the  one  which  he  insured.  Thus,  if  the 
building  was  represented  as  a  dwelling-house  and  it  was  really  a  man- 
ufactory, then  it  is  not  the  building  insured.      Campbells.  N.  E.  Ins. 
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Co.,  98  Mass.  381 ;  Miller  v.  Nat.  Benefit  Ins.  Co.,  31  Iowa,  216 ; 
7  Am.  E,ep.  122.  The  question  of  the  materiality  is  for  the  jury  where 
the  facts  are  in  dispute.  Garcelon  v.  Uampderi  Ins.  Co.,  50  Me.  580 ; 
Mutual  Ins.  Co.  v.  Deals,  18  Md.  26  ;  Keeler  v.  Niagara  Ins.  Co.,  16 
Wis.  523  ;  Farmers'  Ins.  Co.  v.  Snyder,  16  Wend.  (N.  Y.)  481 ;  Dan- 
iels V.  Hudson  River  Ins.  Co.,  12  Cush.  (Mass.)  416.  But  where  the 
representations  are  in  writing,  it  may  appear  from  the  papers  themselves 
that  the  parties  have  treated  certain  matters  as  conclusive,  and  if  they 
have  done  so,  it  is  final.  Wilson  v.  Comvay  Ins.  Co.,  4  R.  I.  141 ; 
LeRoy  v.  Market  Ins.  Co.,  39  N.  Y.  (12  Tiff.)  90  ;  Towne  v.  Fitch- 
hurg  Ins.  Co.,  7  Allen  (Mass.),  51 ;  Anderson  v.  Fitzgerald,  4  H.  L. 
Cas.  484.  The  question  of  the  truth  of  the  representations  is  ordi- 
narily for  the  jury,  their  materiality  for  the  court.  It  is  enough  if  the 
jury  find  them  to  be  substantially,  though  not  literally  true.  N.  A. 
lis.  Co.  V.  Throop,  22  Mich.  146 ;  7  Am.  Rep.  638 ;  Foot  v.  ^tna 
Life  Ins.  Co.,  61  N.  Y.  (16  Sick.)  571.  If  the  representations  be  true 
as  to  part  of  the  subject  insured  and  false  as  to  the  rest,  the  whole  con- 
tract is  void  when  it  is  entire.  Id.  As  where  it  is  a  representation  of 
unincumbered  title  in  the  insured,  and  in  fact  he  has  no  title  to  part,  or 
it  is  mortgaged.  Day  v.  Charter  Oalc  Ins.  Co.,  51  Me.  91 ;  Trench  v. 
Chenango  County  Ins.  Co,,  7  Hill  (N.  Y.),  122;  Finesmuth  v.  Agor- 
wami  Ins.  Co.,  10  Cush.  (Mass.)  587;  Smith  v.  Empire  Ins.  Co.,  25 
Barb.  (N.  Y.)  497;  Gould  v.  York  County  Ins.  Co.,  47  Me.  403; 
contra,  Koontz  v.  Hannibal,  etc.,  Ins.  Co.,  42  Mo.  126  ;  Phoenix  Ins. 
Co.  V.  Lawrence,  4  Mete.  (Ky.)  9.  The  representation  speaks  as  of  the 
time  when  the  contract  is  closed.  If  it  be  true  then,  it  is  immaterial 
that  it  was  false  when  made.  If  false  then,  it  avoids  the  policy. 
Traill  V.  Baring,  4  DeG.  &  S.  318.  The  state  of  facts  at  the  eon- 
summation  of  the  contract  is  deemed  its  basis.  British  Eg.  Ins.  Co. 
V.  Great  Western  Railway  Co.,  39  L.  J.  Ch.  132;  S.  C,  20  L.  T.  (N. 
S.)  422 ;  Calvert  v.  Hamilton  Ins.  Co.,  1  Allen  (Mass.),  308.  In  case 
of  renewals  where  there  are  no  other  circumstances  to  determine  the 
intention,  the  courts  differ,  some  referring  the  matter  to  the  circum- 
stances existing  at  the  time  of  the  renewal  {Brady  v.  N.  W.  Ins.  Co., 
11  Mich.  425) ;  and  others  regarding  it  as  sun  ply  a  continuance  of  the 
old  contract.  Baltimore  Ins.  Co.  v.  McGowa/n,  16  Md.  47;  N.  E.  Ins. 
Co.  V.  Wetmm^e,  32  111.  221.  But  the  circumstances  may  disclose  the 
intention,  as  where  goods  which  were  insured  as  in  one  place,  were 
removed,  and  this  was  known  to  the  company,  who  still  renewed  the 
policy.  Ludwig  v.  Jersey  City  Ins.  Co.,  48  N.  Y.  (3  Sick.)  379  ;  8 
Am.  Rep.  556.  As  the  insurers  form  the  policy  and  have  power 
to  make  all   statements   which  they  deem   material   warranties,   the 
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courts  will  not  aid  them  by  construction.  Mann  v.  Home  Ins.  Co.,  59 
K  Y.  (14  Sick.)  387;  Rafferty  y.  Brunswick  Ins.  6'r?.,  18  N.  J.  480  ; 
Boardman  v.  Merrimack  Ins.  Co.,  8  Cusli.  (Mass.)  583  ;  Boardman  v. 
N.  II.  Ins.  Co.,  20  N.  H.  551.  If  the  application  is  in  writing,  parol 
evidence  of  other  representations  is  not  admissible.  Boggs  v.  Amer- 
ica Ins.  Co.,  30  Mo.  63.  See  Kimhall  v.  JEtna  Ins.  Co.,  9  Allen 
(Mass.),  540 ;  Alston  v.  Mechanics'  Ins.  Co.,  4  Hill  (N.  Y.),  329  ; 
Girard  Ins.  Co.  v.  Stej^Jienson,  37  Penn.  St.  293.  A  representation  is 
material  when  its  truth  or  falsity  would  probably  and  naturally  have 
induced  the  insurer  either  to  enter  into  the  contract  or  to  refuse  to  do 
so.  Barteau  v.  Phoinix  Ins.  Co.,  67  N.  Y.  (22  Sick.)  595.  One  test 
of  materiality  is  whether  a  larger  premium  would  have  been  demanded. 
Nicoll  V.  American  Ins.  Co.,  3  W.  &  M.  (U.  S.)  529.  It  is  not  neces- 
sary that  the  representation  should  be  in  reference  to  matters  relating 
directly  to  the  risk,  if  they  are  such  as  a  jury  may  find  would  have  had 
weight  in  determining  the  acceptance  or  rejection  of  the  application. 
Such  for  instance,  as  a  statement  that  a  prior  insurance  of  the  same 
risk  had  been  made  at  a  lower  premium  {Slhhald  v.  Ilill,  2  Dowl.  P. 
G.  263),  or  a  case  where  the  insured  got  a  reinsurance  on  personal  prop- 
erty by  a  representation  that  he  had  insurance  on  the  building  in  which 
it  was.  La.  Ins.  Co.  v.  N.  O.  Ins.  Co.,  13  La.  Ann.  216.  A  state- 
ment that  the  building  is  occupied  by  tenants  is  a  representation 
(Schultz  V.  Merchants''  Bis.  Co.,  57  Mo.  331 ;  Boardman  v.  iT.  //.  Ins. 
Co.,  20  N.  II.  551),  but  a  statement  that  adjoining  land  is  vacant 
{Stebhins  v.  Glohe  Ins.  Co.,  2  Hall  [N.  Y.],  632),  or  that  the  building 
is  furnished  (  Williams  v.  li.  E.  Ins.  Co.,  31  Me.  219),  is  not.  Repre- 
sentations as  to  use  include  all  things  reasonably  necessary  for  the 
business.  Thus  making  reals  is  included  in  making  lead  pipe.  Collins 
V.  Charleston  Ins.  Co.,  10  Gray  (Mass.),  155;  Sims  v.  State  Ins.  Co., 
47  Mo.  54  ;  4  Am.  Rep.  311.  Where  it  is  stated  that  open  lights  are 
not  used  in  the  mill,  they  may  be  used  in  the  office.  Ins.  of  If.  A. 
v.  McDowell,  50  111.  120.  A  statement  that  stock  is  taken  every 
month  is  not  a  promissory  representation.  Wyjine  v.  Liverpool  Ins. 
Co.,  71  N.  C.  121.  Where  benzine  is  allowed  to  a  certain  amount 
in  cans  it  may  be  kept  in  one  can.  Maryland  Ins.  Co.  v.  White- 
ford,  31  Md.  219;  1  Am.  Rep.  45.  A  clause  prohibiting  the 
storing  or  using  of  petroleum  is  controlled  by  another  which  prohibits 
lighting  with  certain  other  oils.  Buchanan  v.  Exchange  Ins.  Co.,  61 
N.  Y.  (16  Sick.)  26.  A  substantial  compliance  with  a  promissory  rep- 
resentation is  enough.  By  a  sul)stantial  compliance  is  meant  the  adop- 
tion of  precautions  intended  for  the  same  purpose  adapted  to  it,  and 
which  may  reasonably  be  rei^-arded  as  equally  efficacious.  A  reservoir 
Vol.  IV— 6 


42  mSUEANCE,  FIEE. 

with  pipes  was  regarded  as  a  substantial  equivalent  for  casks  of  water 
with  buckets  in  each  storj.  Representations  must  be  construed  with 
reference  to  the  ends  for  which  thej  are  made,  and  a  mere  literal  com- 
pliance is  not  enough.  Thus  a  representation  that  water  casks  are 
kept  in  each  room  implies  that  they  are  fit  for  use  and  are  kept  filled. 
Houghton  N.  ManufaGturers'  Ins.  Co.,  8  Mete.  (Mass.)  114;  Aurora 
Ins.  Co.  V.  Eddy,  49  111.  106.  Wliere  the  insurers  were  fully  in- 
formed as  to  the  facts,  they  cannot  charge  misrepresentation.  Andes 
Ins.  Co.  V.  Fish,  71  111.  620. 

§  4.  Concealment.  A  concealment  is  an  intentional  withholding  of 
some  material  fact  relating  to  the  risk,  which  good  faith  and  fair  deal- 
ing require  to  be  communicated.  It  is  the  omission  to  disclose  some 
fact  which  the  insured  knows,  or  ought  to  know,  that  it  is  his  duty  to 
state,  in  order  tliat  the  insurer  may  understand  the  circumstances  and 
risk  as  to  which  lie  is  to  contract.  The  fact  must  be  known  to  the  in- 
sured. Sweet  V.  Fairlie,  6  C.  &  P..  1  ;  Hall  v.  Peojple^s  Ins.  Co.,  6 
Gray  (Mass.),  185  ;  Mercha/nts'  Ins.  Co.  v.  Washington  Ins.  Co.,  1 
Hand  (Ohio),  408  ;  Mutual  Benefit  Ins.  Co.  v.  Robertson,  59  111.  123 ; 
14  Am.  Rep.  8 ;  Gerhauser  v.  British  Ins.  Co.,  7  Nev.  174.  If  a 
statement  is  called  for  by  the  policy  or  other  papers,  such  statement 
will  be  either  a  warranty  or  a  representation,  and  judged  by  the  rules 
already  set  out.  But  if  a  statement  of  the  fact  is  either  not  called 
for,  or  is  collateral  to  some  statement  made,  in  either  case  its  suppres- 
sion may  be  a  concealment. 

The  concealment  of  an  agent  is  that  of  the  owner,  where  the  agent 
requests  the  owner  to  get  insurance  on  his  propertj^,  but  conceals  from 
such  owner  a  material  part  of  the  risk.  Gladstone  v.  King,  1  Maule 
&  S.  35.  Concealment  is  a  want  of  the  good  faith  required  in  insur- 
ance, and  verges  on  fraud.  It,  therefore,  does  not  exist  where  it  ap- 
pears that  there  was  no  design  to  conceal,  or  that  the  fact  charged  to 
be  concealed,  was  not  known  or  believed  to  be  material.  The  knowl- 
edge of  the  insured  may  be  either  actual  or  constructive.  He  will 
properly  be  chargeable  with  what  he,  as  a  reasonable  man,  ought  to 
know,  for  the  insurers  have  a  right  to  rely  on  a  certain  degree  of  in- 
telligence in  the  insured.  The  fact  of  knowledge  is  usually  for  the 
jury,  and  that  the  matter  was  something  which  the  insured  would 
naturally  know  will  have  great  weight.  Houghton  v,  Man.  Ins.  Co., 
8  Mete.  (Mass.)  114;  Dennistonx.  Thomaston  Ins.  Co.,  20  Me.  125.  If 
the  fact  is  one  which  the  insurer  or  his  agent  ought  to  know,  or  does 
know,  there  can  be  no  concealment.  Carter  v.  Boehm,  1  "W".  Bl.  593 ; 
Boggs  V.  America  Ins.  Co.,  30  Mo.  63 ;  Merchants''  Ins.  Co.  v.  Wash- 
ington  Ins.    Co.,   1    Hand    (Ohio),  40 S ;    Haley   v.  Dorcliester    Ins. 
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Co.,    12    Gray    (Mass.),  545  ;     Fish    v.    Cottenet  U    N.   Y.    538  ; 
Pimen  v.  Lewis,  1  F,  &  F.  Y7S.     The  following  facts,  it  has  been 
held,  need  not  be  stated  unless  in  answer  to  inquiries ;  the  character 
and   business  of  tenants  {Lyorix.  Com.  Ins.  Co.,  2  Rob.  [La.]  266); 
the  character  of  adjoining  buildings  {Satterthwaite  v.  Mutual  Benefit 
Ins.  Co.,  14  Penn.  St.  393) ;  the  erection  of  buildings  which  he  had 
begun  near  {Gates  v.  Madison  County  Ins.  Co.,  5  N.  Y.  469) ;  a  suit 
about  the  property  {Ilill  v.  Lafayette  Ins.  Co.,  2  Mich.  476) ;  how  a 
building  is  heated  or  lighted  unless  the  mode  is  unusual.     Girard  Ins. 
Co.  V.  Stephenson,  37  Penn.  St.  293 ;   Clark  v.  Man.  Ins.  Co.,  8  How. 
(U.  S.)  235.     In  the  following  cases  it  is  held  that  the  facts  ought  to 
have  been  stated ;  the  interest  of  the  insured  where  its  nature  might 
have  influenced  the  insurer  {Columbia  Ins.  Co.  v.  Lawrence,  10  Pet. 
[U.  S.]  507;   Catron  v.  Te7in.  Ins.  Co.,  6  Humph.  [Tenn.]  176);  that 
the  buildings  were  on  leased  land  {Fletcher  v.  Com.  Ins.  Co.,  18  Pick. 
[Mass.]  419);  that  a  part  of  the  property  had  been  levied  on  by  the 
insured  for  rent  and  bought  in  {Columfna  Ins.  Co.  v.  Cooper,  50  Penn. 
St.  331);  that  there  was  a  right  of  redemption  in  anather  (C'^o/^j?  v. 
Union  Ins.  Co.,  27  N.  H.  143) ;  that  the  insured  was  mortgagee  of  the 
chattels  insured  {Norwich  Ins.  Co.  v.  Boomer,  52  111.  442  ;  4  Am.  Rep. 
618) ;  that  there  was  a  mortgage  on  the  property.  Delahay  v.  Memphis 
Ins.  Co.,  8  Humph.  [Tenn.]  684.    Where  the  insurers  have  undertaken 
to  inform  themselves  by  questions  as  to  all  material  facts,  the  pre- 
sumption arises  that  other  matters  not  inquired  about  are  not  regarded 
by  them  as  material,  or  that  they  rely  on  their  agents  or  on  other 
sources  for  knowledge.     Burritt  v.  Saratoga  County  Ins.  Co.,  5  Hill 
(N".  Y.),  188;  Holmes  v.  Charlestown  Ins.  Co.,  10  Mjtc.  (Miss.)  211  ; 
Jolly  V.  Baltimore  Eq.  Soc,  1  H.  &  G.  (Md.)  295.     But  unusual  facts, 
or   those  peculiar    to  the  case,  are  not  within   this  presumption   and 
must  be  disclosed.     If  further,  they  are   the  cause  of  the  insurance, 
this  would  raise  the  presumption  that  they  are  material,  and  would 
manifest  that  they  were  known  to  the  insured.     Such  are  threats  or 
attempts  to  fire  the  property  {Curry  v.   Commomoealth  Ins.  Co.,  10 
Pick.  [Mass.]  535  ;  Behee  v.  Hartford  Ins.  Co.,  25  Conn.  51 ;   Bowery 
Ins.  Co.  V.  J\r.   Y.  Ins.  Co.,  17  Wend.  [N.  Y.]  359 ;  North  America 
Ins.  Co.  V.  Throop,  22  Mich.  146) ;   or  to  fire  neighboring  property 
which  would   endanger  this.     Walden  v.  Louisiana  Im.  Co.,  12  La. 
[O.  S.]   34:;    Buffi  v.  Turner,  6    Taunt.   338.     A  general  statement 
which  gives  the  company  notice,  and  the  opportunity  to  follow  the 
matter  up,    is  enough.      Behee  v.  Hartford  Ins.    Co.,  25  Conn.  51. 
The  insurer  may  rely  on  his  own  examinations,  but   if  lu;  cliooscs 
rather  to  ask  the  insured,  the  latter  cannot  excuse  his  own  false  an- 
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Bwers  or  concealment  by  proof  that  the  insurer  might  have  obtained 
the  information  elsewhere.  North  ATnerioan  Ins.  Co.  v.  TJiroop^  22 
Mich.  146  ;  Y  Am.  Rep.  638.  If  threats  were  regarded  as  mere  idle  talk 
and  had  no  influence  on  the  mind  of  the  insured,  they  need  not  be  di& 
closed,  McBride  v.  Republic  Ins.  Co.,  30  Wis.  562.  "Where  the  inter- 
rogatories call  merely  for  the  opinion  of  the  insured,  they  cannot  blame 
him  if  he  gives  an  honest  opinion  though  it  is  erroneous.  Deimison  v. 
Thomaston  Lis.  Co.,  20  Me.  125;  Haley  y.  Dorchester  Ins.  Co.,  12 
Gray  (Mass.),  545 ;  Ilogle  v.  Guardian  Ins,  Co.,  6  Robt.  (N.  Y.)  567. 
An  equivocal  or  evasive  answer  as  to  matters  within  the  knowledge  of 
the  insured  may  amount  to  a  concealment.  Cazenove  v.  British  Eq. 
Ass.,  6  C.  B.  (N.  S.)  437;  Perrins  v.  Marine  Ins.  Co.,  2  E.  &  E.  317. 
The  concealment  of  the  agent  is  chargeable  to  the  principal.  The 
materiality  of  the  facts  alleged  to  have  been  concealed  and  the  knowl- 
edge of  the  insured  is  generally  for  the  jury.  Sussex  County  Ins.  Co. 
V.  Woodruff,  26  N.  J.  541  ;  Perkins  v.  Equitable  Ins.  Co.,  4  Allen 
(N.  B.),  562.  The  test  of  materiality  is  whether  the  knowledge  of 
any  particular  fact  would  have  enhanced  the  rate.  Boggs  v.  Ameri- 
can Ins.  Co.,  30  Mo.  63 ;  Protection  Bis.  Co.  v.  Hall,  1 5  B.  Monr. 
(Ky.)  411  ;  Columbia  Ins.  Co.  v.  Lawrence,  10  Pet.  (U.  S.)  507.  The 
materiality  of  an  omission  to  state  a  lien  on  the  j)roperty  in  mutual 
insurance  was  left  to  the  jury.  Boioditch  Ins.  Co.  v.  Winslow,  3  Gray 
(Mass.),  415.  An  arrangement  between  the  mortgagor  and  the  mort- 
gagee in  regard  to  the  payment  of  the  premium  is  not  material. 
Kernochan  v.  N.  Y.  Bowery  Ins.  Co.,  17  N.  Y.  (3  Smith)  428. 


ARTICLE    VI. 


SPECIAL     PROVISIONS. 

Section  1.  In  general.  Insurance,  as  now  generally  carried  on, 
has  two  parts.  One  class  of  the  provisions  of  the  policy  define  the 
particular  class  of  insurance  which  the  insurer  intends  to  carry  on,  aud 
the  other  relates  to  the  particular  risk  on  which  tlie  policy  in  question 
has  been  issued.  Thus,  a  company  may  confine  itself  to  one  class 
of  property,  as  dwelling-houses,  or  mills.  A  dwelling-house  com 
pany  may  confine  its  business  to  dwelling-houses,  with  only  certain 
exposures,  or  limit  in  other  ways  that  class.  The  policy  may  also  con- 
tain, besides  these  provisions  defining  the  risk,  other  stipulations  as  to 
the  future  condition  and  situation  of  the  property,  for  as  the  contract  is 
a  continuing  one,  it  would  be  of  little  service  to  the  insurer  tliat  the 
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property  was  a  good  risk  at  the  inception  of  tlie  contract  unless  he 
could  have  some  guaranty  that  it  sliould  remain  so.  The  courts  have) 
as  a  rule,  construed  the  stipulations  wiiicli  relate  to  the  formation  of 
the  contract  more  strictly  than  those  which  refer  to  the  subsequent 
state  of  the  subject-matter.  They  are  unwilling  to  tie  up  the  use  of 
the  property,  or  limit  the  freedom  of  the  person  insured  by  conditions 
in  the  contract.  Joyce  v.  Maine  Ins.  Co.^  45  Me.  168 ;  Gamwell  v. 
Merchant^  Ins.  Co.,  12  Cush.  (Mass.)  167.  If  there  are  stipulations 
relating  to  the  particular  contract,  they  are  to  be  construed  by  the  gen- 
eral scope  of  the  contract  as  set  out  in  the  remainder  of  the  policy. 

§  2.  Alteration  or  increase  of  risk.  It  is  a  common  provision 
that  if  any  change  is  made  with  the  consent  of  the  insured,  wliich  in- 
creases the  risk,  the  policy  shall  be  void.  He  must,  in  such  case,  avoid 
any  alteration  or  change  in  the  building,  or  its  use,  or  the  introduction 
of  any  mode  of  conducting  his  business,  and  the  discontinuance  of  any 
precautions,  if  either  of  these  things  will  naturally  increase  the  risk.  The 
standard  is  the  condition  and  occupation  of  the  property  as  exhibited 
in  the  policy  and  made  the  base  of  the  insurance.  Any  substantial 
variation  from  this,  injurious  to  the  risk,  will  be  a  violation  of  this 
provision.  Houghton  y.  Manufacturers'  Ins.  Co.,  8  Mete.  (Mass.)  114. 
The  question,  as  to  the  materiality  of  such  change,  will  be  for  the  jury. 
Hobby  V.  Dana,  17  Barb.  (N.  Y.)  Ill ;  Jennings  v.  Chenango  County 
Ins.  Co.,  2  Den.  (N.  Y.)  75  ;  Curry  v.  Com.  Ins.  Co.,  10  Pick.  (Mass.) 
535.  Such  is  the  case  of  the  erection  of  a  steam  engine,  where  the 
policy  represented  that  there  was  none.  Stokes  v.  Cox,  1  H.  &  N;  533. 
The  intention  to  make  the  change  is  of  no  effect,  unless  carried  out. 
Summers  v.  U.  S.  lis.  Co.,  13  La.  Ann.  504.  That  certain  uses  are  enu- 
merated in  the  policy  as  hazardous  does  not  exclude  others  from  being 
counted  so.  BoatwrightY.  ^tna  Ins.  Co.,  1  Strobh.  (S.  C.)  281.  The 
insured  does  not  relinquish  the  power  of  exercising  tlie  ordinaiy  and 
necessary  rights  of  ownership  over  the  property,  and  he  may  make 
not  only  ordinary,  but  general  repairs  and  changes,  when  necessary  to 
its  use.  Townsend  v.  Northwestern  Ins.  Co.,  18  IST.  Y.  (4  Smitli)  168. 
lie  may  use,  protect  and  enjoy  his  property,  as  sucli  property  is  usu- 
ally used  and  enjoyed,  as  it  is  presumed  that  tliis  was  intended. 
Washington  Ins.  Co.  v.  Davison,  30  Md.  9 1 ;  Jolly  v.  Baltimore  Eg. 
Soc,  1  Ilarr.  &  G.  (Md.)  295.  Tbe  increase  of  risk  must  be  a  material  one 
to  come  under  this  clause.  Allen  v.  Mutual  Ins.  Co.,  2  Md.  Ill  ; 
Baxendale  v.  Harvey,  4  II.  &  N.  445.  The  following  cases  liave  been 
held  to  be  violations  of  this  provision  :  the  erection  of  new  buildings 
near  {Murdoch  v.  Chenango  County  Ins.  Co.,  2  N.  Y.  210 ;  Francis  v. 
SomerviUe  Ins.  Co.,  25  N.  J.  78) ;  the  putting  of  an  oven  into  a  house 
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{Boatwright  v.  yEtna  Ins.  Co.,  1  Strobli.  [S,  C]  281) ;  the  introduction 
of  new  machinery  {Reid  v.  Gore  Ins.  Co..,  11  IT]).  Can.  345) ;  the  re- 
moval of  goods  to  a  new  place,  and  the  use  of  an  engine.  Barrett  v. 
Jermy,  3  W.  H.  &  G.  535.  But  the  occasional  use  of  a  dummy  en- 
gine, as  it  had  long  been  used,  is  not  an  increase.  Cojn  v.  Hide  and 
Leather  Ins.  Co.,  112  Mass.  136  ;  17  Am.  Kep.  72.  So,  lighting  with 
gasoline  is  not  introducing  a  more  hazardous  business.  Ins.  Co.  of 
Chester  County  v.  Coatesville  Factory,  80  Penn.  St.  407.  If  there  are 
two  policies  at  one  office,  permission  for  a  change  under  one  will  save  a 
forfeiture  under  the  other.  North  Berwick  Ins.  Co.  v.  N.  E.  Ins.  Co. , 
52  Me.  336.  If  the  risk  is  increased,  the  policy  becomes  void,  and  it  is 
immaterial  whether  the  loss  results  from  that  cause.  Oardiner  v.  Pis- 
cataquis Ins.  Co.,  38  Me.  439  ;  Merriam  v.  Middlesex  Ins.  Co.,  21  Pick. 
(Mass.)  162  ;  Lyman  v.  State  Ins.  Co.,  14  Allen  (Mass.),  329  :  Mead  v. 
JSr.  W.  Lis.  Co.,  7  E".  Y.  530  ;  Glen  v.  Lewis,  8  W.  H.  &  G.  607.  This 
provision  may  be  limited  by  other  more  definite  provisions  as  to  increased 
risk  under  certain  stated  circumstances,  as  where  it  is  provided  that  cer- 
tain changes  shall  bear  increase  of  the  risk.  Mayor  v.  Hamilton  Ins. 
Co.,  10  Bosw.  (K  Y,)  537 ;  S.  C,  39  K  Y.  (12  Tiff.)  45 ;  Bowman  v. 
Pacific  Ins.  Co.,  27  Mo.  152 ;  Dittmer  v.  Germam^ia  Ins.  Co.,  23  La. 
Ann.  458.  So,  if  the  change  was  strictly  forbidden,  the  question  of  in- 
crease of  risk  could  not  arise.  Leey.  Howard  Ins.  Co.,  3  Gray  (Mass.), 
583  ;  Glen  v.  Lewis,  8  W.  H.  &  G.  607.  The  usual  form  of  this  pro- 
vision is  that  the  increase  of  risk  avoids  the  policy,  unless  assented  to 
by  the  insurer  upon  notice,  but  it  may  be  given  other  forms.  Allen  v. 
Massasoit  Ins.  Co.,  99  Mass.  160.  Minute  changes  which  would  not 
have  influenced  the  insurer  or  caused  him  to  demand  increased  rates  of 
insurance  are  not  within  the  clause.  Merriam  v.  Middlesex  Ins.  Co., 
21  Pick.  (Mass.)  162  ;  Girard  Ins.  Co.  v.  Stephenson,  37  Penn.  St.  293. 
If.  the  policy  is  silent,  any  change  in  the  surroundings  and  incidental 
circumstances  is  permissible  within  the  limits  of  fair  and  honest  deal- 
ing {8tebUns  V.  Globe  Ins.  Co.,  2  Hall  [N.  Y.],  632;  Grant  v.  How- 
ard Ins.  Co.,  5  Hill  [IS".  Y.],  10),  and  this,  though  it  cause  the  loss. 
Where  the  insured  was  required  to  give  notice  of  such  change,  that  the 
insurers  might  terminate  the  policy,  if  they  chose,  a  failure  to  do  so 
does  not  make  the  policy  void.  Joyce  v.  Maine  Ins.  Co.,  45  Me.  1 68  ; 
Stetson  V.  Mass.  Ins.  Co. ,  4  Mass.  330 ;  Com.  Ins.  Co.  v.  Mehlman, 
48  111.  313 ;  contra,  Kern  v.  South  St.  Louis  Ins.  Co.,  40  Mo.  19. 
That  the  alteration  was  made  by  a  tenant  is  no  excuse,  for  his  possess- 
ion is  that  of  the  landlord.  Diehl  v.  Adams  County  Lns.  Co.,  58  Penn. 
St.  443;  Fire  Ass.  v.  Williamson,  26  Penn.  St.  196 ;  Howell  v.  Bair 
timore  Eq.  Soc,  16  Md.  377;    Applely  v.  Fireman's  Fund  Ins.  Co.^ 
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4:5  Barb.  (N.  Y.)  454.  But,  where  the  provision  is  only  as  to  acts  of 
the  proprietor,  an  alteration  by  a  tenant  does  not  avoid  the  policy. 
Paddforcl  v.  Promdenoe  Lis.  Co.,  3  R.  I.  102.  At  the  risk  of  the 
insured,  was  held  in  Girard  Ins.  Co:  v.  Stephenson,  37  Penn.  St.  293, 
to  mean  that  the  insured  shall  assume  the  liability  of  the  increased  risk; 
A  fire  from  that  risk  is  then  not  covered.  Klmjsley  v.  N.  E.  Ins.  Co., 
8  Cush.  (Mass.)  393.  Where  there  is  no  limitation,  any  business  may 
be  carried  on  not  classed  in  the  policy  as  extra  hazardous  {Langdon 
y.  Equitable  Ins.  Co.,  1  Hall  [N.'y.],  220;  S.  C,  G  Wend.  623 ; 
Pim  V.  Reid,  6  Man.  &  G.  1 ;  Shaw  v.  Rolherds,  6  Ad.  k  El.  75), 
if  within  the  bounds  of  honesty  and  fair  dealing.  Robinson  v.  Mercer 
County  Ins.  Co.,  27  N.  J.  134;  Wood  v.  Hartford  Ins.  Co.,  13  Conn. 
633  ;  Rafferty  v.  Mew  Brunswick  Ins.  Co.,  IS  N.  J.  480.  Where  the 
risks  are  divided  into  classes,  the  keeping  of  a  more  dangerous  class  of 
goods  than  that  described  in  the  policy,  will  avoid  it.  Richards  v. 
Protection  Ins.  Co.,  30  Me.  273.  The  right  to  use  a  building  for  one 
hazardous  purpose  does  not  give  the  right  to  use  it  for  another  addi- 
tional purpose  in  the  same  class  {Lee  v.  Howard  Ins.  Co.,  3  Gray 
[Mass.],  583;  Washington  Ins.  Co.  v.  Merchants''  Ins.  Co.,  5  Ohio  St. 
450),  but  an  enlarged  use  is  allowable.  Mayor  v.  Hamilton  Ins.  Co.,. 
10  Bosw.  (N.  Y.)  537 ;  Baxendale  v.  Harvey,  4  H.  &  N.  445.  Where, 
from  the  character  of  the  building  and  its  use,  it  is  necessary  to  have 
workmen  constantly  engaged  in  repairing,  it  is  not  a  breach  of  a  con- 
dition forbidding  the  working  of  carpenters.  Franklin  Ins.  Co.  v. 
Chicago  Ice  Co.,  36  Md.  102;  11  Am.  Rep.  469,  Use  means  habitual 
use.  Dobson  v.  Sothehy,  1  Mood.  &  M.  90  ;  Barrett  v.  Jenny,  3  W.  H. 
&  G.  535 ;  Matson  v.  Building  Ins.  Co.,  9  Hun  (N.  Y.),  415  ;  Kelly  v. 
Worcester  Ins.  Co.,  97  Mass.  284;  Niagara  Ins.  Co.  v.  DeGraff,  12 
Mich.  124.  Where  a  policy  forbids  a  fire  to  be  kept,  lighting  one  to  make 
repairs  is  not  a  breach.  Leggett  v.  ^Etna  Ins.  Co.,  10  Rich.  (S.  C.)  L. 
202.  So,  a  kiln  insured  as  in  use  for  drying,  may  be  occasionally  used 
for  other  purposes.  Shaw  v.  Robherds,  6  Ad.  &  El.  75.  So  of  other 
occasional  uses  of  the  property  insured.  CNiel  v.  Buffalo  Ins.  Co.,  3 
JSr.Y.  122 ;  Grant  v.  Hmoard'lns.  Co.,  5  Hill  (N.Y.),  lo',-  Gates  v.  jMadl- 
son  Ins.  Co.,  5  N.  Y.  (1  Seld.)  469 ;  Billings  v.  Tolland  County  Ins. 
Co.,  20  Conn.  139  ;  Williams  v.  N.  E.  Lis.  Co.,  31  Me.  219 ;  Troy  Lis. 
Co.  V.  Carpenter,  4  Wis.  20.  Where  the  use,  though  hazardous,  per- 
tains to  the  general  subject-matter  of  the  risk,  there  is  no  forfeiture. 
Farmers^  Lis.  Co.  v.  Washington  Ins.  Co.,  1  Hand  (Oliio),  181.  A 
description  of  the  building  occupied  as  a  storehouse,  will  prevent  its  use 
for  manufacturing.  W<dl  v.  East  River  Ins.  Co.,  7  N.  Y.  (3  Seld.) 
370 ;  Hervey  v.  Ins.  Co.,  11  H.  C.  C.  P.  394.     But  a  eliange  from  mak 
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ing  carpets  to  making  army  blankets  was  held  immaterial.  Smith  v. 
Mechanics'  Ins.  Co.]  32  N.  Y.  (5  Tiff.)  399.  Where  the  character  of 
the  business  was  described  with  the  words  "  and  other  extra-hazardous 
purposes  "  added,  it  was  held  that  the  meaning  was  other  purposes  of 
the  same  class.  Reynolds  v.  Commerce  Ins.  Co.,  47  N.  Y.  (2  Sick.) 
697.  Articles  may  be  kept  for  sale  or  manufacture,  although  the 
policy  does  not  allow  them  to  be  stored.  Langdon  v.  N.  Y.  Equitable 
lis.  Co.,  1  Hall  (N.  Y.) ;  S.  C,  6  AYend.  623 ;  Phcenix  Ins.  Co.  v. 
Taylor,  5  Minn.  492  ;  Eaferty  v.  N.  B.  Ins.  Co.,  18  N.  J.  4S0 ;  Vogel 
V.  People's  Ins.  Co.,  9  Gray  (Mass.),  23 ;  Hynds  v.  Schenectady  Ins. 
Co.,  16  Barb.  (N.  Y.)  119  ;  S.  C,  11  N.  Y.  (1  Kern.)  554 ;  Moore  v. 
Protection  Ins.  Co.,  29  Me.  97  ;  City  Ins.  Co.  v.  Corlies,  21  Wend.  (N. 
Y.)  367.  Keeping  a  bar-room  is  not  a  use  for  innkeeping.  Rafferty 
V.  N.  B.  Ins.  Co.,  18  N.  J.  480.  Keeping  a  bawdy-house,  in  a 
building  described  as  a  dwelling-house,  is  not  a  forfeiture,  Loehner  v. 
Home  Ins.  Co.,  17  Mo.  247  ;  S.  C,  19  Mo.  628.  A  change  of  tenants 
from  a  careful  to  a  negligent  one,  or  from  a  reputable  to  a  disrepu- 
table one,  is  not  a  technical  increase  of  risk.  Hohson  v.  Wellington 
Ins.  Co.,  6  Up.  Can.  356 ;  Gates  v,  Madison  County  Ins.  Co.,  5  N. 
Y.  (1  Seld.)  469  ;  lyon  v.  Com.  Ins.  Co.,  2  Rob.  (La.)  266.  That 
boarders  were  taken  is  not  evidence  of  an  increase  of  risk  {Man- 
ley  V.  Ins.  Co.  of  iY  A.,  1  Lans.  [N.  Y.]  20),  nor  that  a  lottery 
was  drawn  in  a  bnilding  insured  as  a  shoe  manufactory.  Boardman 
V.  Merrimack  Ins.  Co.,  8  Cush.  (Mass.)  583.  The  increase  of  risk  is 
determined,  not  by  the  prior  known  use  of  the  property,  but  by  the 
description  in  the  policy.  State  Ins.  Co.  v,  Arthur,  30  Penn.  St.  315. 
"Where  the  provision  is  that,  so  long  as  the  increased  risk  continues, 
the  policy  shall  be  of  no  force,  it  is  suspended  only.  iV.  E.  Ins.  Co.  v. 
Wetmore,  32  111.  221 ;  Phmnix  Ins.  Co.  v.  lawrence,  4  Mete.  (Ky.)  9. 
Where,  in  a  policy  on  merchandise  with  a  condition  against  petroleum, 
it  does  not  aid  the  policy  that  it  was  part  of  the  usual  stock.  Birming- 
ham Ins.  Co.  V.  Kroegher,  83  Penn.  St.  67. 

§  3.  Care  of  the  property.  In  the  absence  of  express  stipulation 
the  insured  is  only  bound  to  take  such  care  of  the  property  as  honesty 
and  good  faith  require.  Careless  or  negligent  men  need  the  protec- 
tion more  than  careful  ones.  Thus,  leaving  the  premises  unoccupied, 
which  always  increases  the  risk,  does  not,  in  the  absence  of  express 
stipulation,  affect  the  insurance.  Diehl  v.  Adams  Co.  Ins.  Co.,  58 
Penn.  St.  443  ;  O'l^iel  v.  Buffalo  Ins.  Co.,  3  K  Y.  122 ;  Joyce  v. 
Maine  Ins.  Co.,  4:5  Me.  168;  Gamwell  v.  Merchants^  Ins.  Co.,  12 
Cush.  (Mass.)  167.  But  there  is  often  a  provision  inserted  which  re- 
quires  notice  to   and   assent  by  the  insurers,  if  the  building  is  left 
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vacant  Wustumv.  City  Ins.  Co.,  15  Wis.  138;  Harrison  v.  City 
Ins.  Co.,  9  Allen  (Mass.),  231.  A  dwelling-house  and  barn  are  un- 
occupied when  the  house  is  only  used  for  taking  meals  when  the 
insured  is  engaged  on  a  neighboring  farm,  and  the  barn  is  only  used 
for  the  purpose  of  storing  hay  and  farming  tools.  Ashworth  v. 
Builders'  Ins.  Co.,  112  Mass. '  422 ;  11  Am.  Rep.  117.  Where 
the  building  is  a  machine  shop,  it  is  unoccupied,  if  no  practical 
use  is  made  of  it,  though  tools  are  stored  there  and  some  one 
goes  there  every  day.  Keith  v.  Quincy  Ins.  Co.,  10  Allen  (Mass.), 
228.  But,  to  render  a  saw-mill  vacant  and  unoccupied  it  must  be 
abandoned.  Whitney  v.  Black  River  Ins.  Co.,  9  Hun  (X.  Y.),  37. 
If  the  owner  and  his  family  remove,  the  building  is  vacated,  although 
they  continue  to  pay  rent  and  leave  some  furniture,  and  intend  to 
return  at  some  indefinite  time.  Sleeper  v.  N.  H.  Ins.  Co.,  56  N.  H. 
401 ;  Corrigan  v.  Conn.  Ins.  Co.,  122  Mass.  298.  "  Vacated  by  the 
removal  of  the  occupant,"  refers  to  an  entire  abandonment  of  the 
house  as  a  place  of  residence.  Cummins  v.  Agricultural  Ins.  Co., 
67  N.  Y.  (22  Sick.)  260.  A  vacancy  from  January  12  to  February  13 
is  thirty  days.  Hartford  Ins.  Co.  v.  Webster,  69  111.  392.  There  is 
no  obligation  to  keep  a  watch  in  or  about  a  vacant  house.  Soye  v. 
Merchants'  Ins.  Co.,  6  La.  Ann.  761.  But  it  may  be  left  vacant  under 
such  circumstances  as  to  warrant  a  finding  that  it  was  done  fraud- 
ulently. Liice  V.  Dorchester  Ins.  Co.,  105  Mass.  297.  When  it  is 
stated  that  a  clerk  sleeps  in  the  store,  this  is  not  a  warranty  that  he 
shall  continue  to  do  so.  Frishie  v.  Fayette  Ins.  Co.,  27  Penn.  St.  325. 
When  it  is  warranted  that  a  watchman  shall  be  kept  on  the  premises, 
it  must  be  such  a  watchman  as  is  kept  in  other  like  circumstances. 
Whether  a  suitable  watch  is  kept  is  for  the  juiy.  Crocker  v.  People's 
Ins.  Co.,  8  Cush.  (Mass.)  79  ;  IIoveyY.  American  Ins.  Co.,  2  Duer  (N. 
Y.),  554;  Percival  v.  Maine  Ins.  Co.,  33  Me.  242;  Parker  v. 
Bridgeport  Ins.  Co.,  10  Gray  (Mass.),  302;  Power  v.  City  Ins.  Co.,  8 
Phil.  566.  Where  it  is  stated  that  there  is  a  watchman  nights,  he  must 
be  there  every  night.  Sheldon  v.  Hartford  Ins.  Co.,  22  Conn.  235  ; 
Glendale  Mamf.  Co.  v.  Protection  Ins.  Co.,  21  id.  19.  So,  if  the 
time  during  which  the  watchman  is  present  is  stated,  it  must  be  strictly 
observed.  Rij^ley  v.  JEtna  Ins.  Co.,  30  N.  Y.  (3  Tiff.)  136.  Where 
it  is  stated  that  there  is  no  watch,  except  people  working  in  the  mill 
during  the  night,  there  is  no  warranty  that  they  shall  continue  to  work 
at  night.  Prieger  v.  Exchange  Ins.  Co.,  6  Wis.  89.  Though  the 
watchman  is  excluded  by  legal  process,  it  is  a  violation  of  a  warranty 
that  one  is  kept.  First  Nat.  Bank  v.  Ins.  Co.  of  N.  A.,  50  N.  Y.  (5 
Sick.)  45.  Nor  can  a  custom  be  shown  to  except  certain  rights.  Rip- 
YoL.  IV— 7 
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ley  V.  ^tna  Ins.  Co.,  30  N.  Y.  (3  Tiff.)  136.  The  watchman  may  be 
in  a  part  of  the  premises  not  insured,  and  where  a  record  of  his  duty 
was  required,  it  was  held  unnecessary  where  the  insured  had  no  means 
of  keeping  it  as  the  insurer  knew.  Andes  Ins.  Co.  v.  Shipman,  77  111. 
189.  Wliere  it  was  stated  that  the  mill  was  examined  thirty  minutes 
after  work,  it  was  held  that  this  examination  must  be  kept  up,  and 
meant  an  examination  after  all  work  had  ceased.  Houghton  v.  Manu- 
facturers' Ins.  Co.,  8  Mete.  (Mass.)  114.  Where  it  is  represented  that 
a  mill  is  worked  by  steam  and  by  day  only,  the  engine  may  be  run  at 
night.  Mayall  v.  Mitford,  6  Ad.  &  El.  670.  If  ashes  are  required  to 
be  kept  in  brick,  they  may  be  kept  in  some  equally  safe  way,  JJnder- 
hill  V.  Agawam  Ins.  Co.,  6  Cush.  (Mass.)  440.  A  statement  that  a 
building  has  iron  doors  and  shutters  is  no  warranty  that  they  shall  be 
shut.  Scott  V.  Quebec  Ins.  Co.,  1  Stuart  (L.  C),  147.  A  substantial 
compliance  with  the  promise  of  care  is  enough.  Thus,  the  provisions 
for  a  supply  of  water  in  case  of  fire  need  not  be  literally  complied  with. 
"Where  it  is  represented  that  there  are  water-casks  in  each  room,  it  is 
enough  if  casks  of  adequate  size  filled  with  water  are  kept,  or  any  equally 
effectual  mode  of  supplying  water  is  provided.  Houghton  v.  Manu- 
factureri  Ins.  Co.,  8  Mete.  (Mass.)  114;  Aurora  Ins.  Co.  y.Eddy,  49 
111.  106 ;  Gloucester  Manuf.  Co.  v.  Howard  Ins.  Co.,  5  Gray  (Mass.), 
497.  Under  a  warranty  of  force  pumps  ready  for  use,  there  must  be 
some  power  to  work  them ;  but  the  pumps  may  be  disabled  by  the  fire. 
Sayles  v.  N.  W.  Ins.  Co.,  2  Curt.  (C.  C.)  610.  A  representation  that 
there  are  force  pumps  does  not  require  hose.  Buckets  may  be  enough. 
Peoria  Ins.  Co.  v.  Lewis,  18  111.  553.  The  pumps  need  not  always  be 
ready.     Gillia  v.  Pawtucket  Ins.  Co.,  8  R.  I.  282. 

§  4.  Alienation.  As  insurance  is  a  personal  contract,  and  must  be 
supported  by  an  interest  in  the  subject  insured,  an  alienation  of  the 
property  terminates  the  insurance,  unless  at  the  time  of  loss  the  title 
has  been  revested  in  the  insured.  Wilson  v.  Hill,  3  Mete.  (Mass.)  ^^  ; 
^tiia  Ins.  Co.  V.  Tyler,  16  Wend.  (N.  Y.)  385.  A  gift  is  an  alienation. 
McCarty  v.  Com.  Ins.  Co.,  17  La.  (O.  S.)  365  ;  Langdon  v.  Farmers^ 
Ins.  Co.,  22  Minn.  193.  So  is  an  absolute  sale  with  a  mortgage  back  to 
secure  the  purchase-money  {Home  Ins.  Co.  v.  Hauslein,  60  111.  521 ; 
Ahhott  V.  Hampden  lis.  Co.,  30  Me.  414 ;  Savage  v.  Howard  Ins.  Co., 
52  N.  Y.  [7  Sick.]  502  ;  11  Am.  Rep.  741 ;  Grevemeyer  v.  Southern 
Ins.  Co.,  62  Penn.  St.  340 ;  1  Am.  Rep.  420) ;  or  a  change  from  a 
mortgage  to  a  deed,  with  a  bond  to  reconvey  {Foote  v.  Hartford  Ins. 
Co.,  119  Mass.  259)  ;  or  an  assignment  under  the  bankrupt  act  ( Young 
V.  Eagle  Ins.  Co.,  14  Gray  [Mass.],  150  ;  Adams  v.  RocTiingham  Ins. 
Co.,  29  Me.  292 ;   Perry  v.  Lorillard  Ins.  Co.,  6  Lans.  [N.  Y.]  201 ; 
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Reynolds  v.  Ins.  Co.^  34  Md.  280  ;  6  Am.  Rep.  337)  ;  or  a  voluntary 
assignment  and  transfer  of  possession  for  the  benefit  of  creditors.  Dey 
V.  FougJiTceepsie  Ins.  Co.,  23  Barb.  (N.  Y.)  623  ;  Hazard  v.  Franldin 
Ins.  Co.,  7  R.  I.  429  ;  Phoenix  Ins.  Co.  v.  Lawrence,  4  Mete.  (Ky.)  9. 
It  is  immaterial  that  the  transfer  may  be  voidable  by  creditors.  Dad- 
mun  Man.  Co.  v.  Worcester  Ins.  Co.,  11  Mete.  (Mass.)  429  ;  Treadway 
V.  Hamilton  Ins.  Co.,  29  Conn.  68.  An  assignment  in  bankruptcy  is  a 
change  of  title  by  judicial  decree.  Perry  v.  Lorillard  Ins.  Co.,  61  N. 
Y.  (19  Sick.)  214  ;  19  Am.  Rep.  272.  Usually  the  transfer  is  not  so  per- 
fected as  to  be  an  alienation  till  the  deeds  are  delivered.  McLaren  v. 
Hartford  Ins.  Co. ,  5  N.  Y.  15 1.  Tlie  alienation  must  be  such  that  at  the 
time  of  the  loss  the  insured  has  no  insurable  interest.  Lane  v.  Maine 
Ins.  Co.,  12  Me.  44  ;  Powers.  Ocean  Ins.  Co.,  19  La.  (O.  S.)  28  ;  Worth- 
ington  v.  Bearse,  12  Allen  (Mass.),  382  ;  Hitchcock  v.  N'.  W.  Ins.  Co.,2Q 
N.  Y.  (11  Smith)  68.  An  agreement  to  sell  is  no  alienation  till  the  title 
has  vested  in  the  purchaser.  Masters  v.  Madison  County  Ins.  Co.,  11 
Rarb.  (N.  Y.)  624;  Davis  v.  Quincy  Ins.  Co.,  10  Allen  (Mass.),  113; 
Tru7nbull\.  Portage  Ins.  Co.,  12  Ohio,  305  ;  Clintonx.  Hope  Lis.  Co., 
61  Barb.  (N.  Y.)  647  ;  S.  C,  45  N.  Y.  (6  Hand)  454 ;  Farmers'  Ins.  Co. 
V.  Grayhill,  74  Penn.  St.  17.  On  the  same  ground,  delivery  would  be 
the  ordinary  test  of  alienation,  in  case  of  personal  property.  jEtna 
Ins.  Co.  V.  JacJcson,  16  B.  Monr.  (Ky.)  242 ;  Norcross  v.  Ins.  Co.,  17 
Penn.  St.  429  ;  Tallman  v.  Atlantic  Ins.  Co.,  3  Keyes,  87.  It  has  been 
held  that  a  mortgage  before  foreclosure  is  not  an  alienation.  Shepherd 
V.  Union  Ins.  Co.,  38  N.  H.  232  ;  Howard  Ins.  Co.  v.  Bruner,  23  Penn. 
St.  500  ;  Rice  v.  Tower,  1  Gray  (Mass.),  426  ;  Smith  v.  Monmouth  In^. 
Co.,  56  Me.  96  ;  contra,  McCulloch  v,  Indiana  Ins.  Co.,  8Blackf.  (Ind.) 
50.  A  chattel  mortgage  stands  on  the  same  ground  till  there  is  a  change  of 
possession.  Ilolhrooh  v.  A^n.  Ins.  Co.,  1  Curt.  (C.  C.)  193  ;  Van  Densen 
V.  Charter  Oak  Ins.  Co.,  1  Robt.  (N.  Y.)  55  ;  Rice  v.  Tower,  1  Gray 
(Mass.),  426  ;  Phoenix  Ins.  Co.  v,  Lawrence,  4  Mete.  (Ky.)  9.  But  a 
mortgage  is  an  "  alteration  "  of  the  ownership.  Edmands  v.  Mut.  Safety 
Ins.  Co.,  1  Allen  (Mass.),  311.  It  also  violates  a  provision  forbidding 
an  alienation  in  whole  or  in  part.  Abbott  v,  Hampden  Ins.  Co.,  30  Me. 
414.  If  the  conveyance  is  absolute  in  form,  it  is  an  alienation,  although 
there  may  be  an  agreement  for  redemption.  Westerii  Mass.  Ins.  Co.  v. 
Riker,  10  Mich.  279.  Where  the  property  insured  is  a  chattel,  the 
statute  notice  for  foreclosure  is  an  entry,  though  no  possession  is  taken. 
Mclntirer.  Norwich  Lis.  Co.,  102  Mass.  230  ;  3  Am.  Rep.  458.  Upon 
foreclosure  the  title  becomes  absolute  in  the  mortgagee,  and  there  is  an 
alienation.  Macomher  v.  Caml)ridge  Ins.  Co.,  8  Cush.  (Mass.)  133  ;  Mc- 
Laren V.  Ha/rtford  Ins.  Co.,  5N.  Y.  151 ;  Mt.  Vernon  Man.  Co.  v.  Sum. 
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mit  Oownty  Ins.  Co.,  10  Ohio  St.  347.  But  where  the  msurance  was  by  a 
mortgagee,  a  foreclosure  makes  no  change  of  title  as  to  him.  Bragg  v. 
N'.  E.  Ins.  Co.,  25  E".  H.  289.  A  conditional  sale,  or  any  form  of  con- 
veyance which  is  treated  in  equity  as  a  mortgage,  though  absolute  in 
form,  comes  under  the  same  rule  as  a  mortgage.  Tittemore  v.  Yermont 
Ins.  Co.,  20  Yt.  546  ;  Hodges  v.  Tenn.  Ins.  Co.,  4  Seld.  (N.  Y.)  416 ; 
Ilolhrook  V.  Am.  Ins.  Co.,  1  Curt.  (C.  C.)  193  ;  Ayres  v.  Hartford  Ins. 
Co.,  21  Iowa,  193.  A  lease  is  not  an  alienation.  Lane  v.  Maine  Ins. 
Co.,  12  Me.  44;  West  Branch  Ins.  Co.  v.  Helfenstein,  40  Penn.  St. 
289.  Nor  is  a  seizure  on  execution  by  a  sheriff.  Camjphell  v.  Hamil- 
ton Ins.  Co.,  51  Me.  69  ;  Rice  v.  Tower,  1  Gray  (Mass.),  426  ;  Strong 
V.  Manufacturers'  Ins.  Co.,  10  Pick.  (Mass.)  44.  Kor  proceedings  to 
enforce  a  mechanic's  lien.  Colt  v.  Phoenix  Ins.  Co.,  54  N.  Y.  (9  Sick.) 
595.  Even  where  it  is  stipulated  that  a  levy  shall  be  deemed  an  alien- 
ation, it  must  be  a  levy  which  divests  the  title,  Pennebaker  v.  Tom- 
linson,  1  Tenn.  Ch.  598  ;  Ins.  Co.  v.  CMaley,  82  Penn.  St.  400.  The 
object  of  this  clause  is  said  to  be  to  prevent  such  a  change  of  interest 
in  the  insured  that  he  will  have  a  greater  temptation  to  burn  the  prop  • 
erty,  or  a  less  interest  in  guarding  it  from  fire.  Ayres  v.  Hartford  Ins. 
Co.,  17  Iowa,  176.  It  follows  that  the  change  provided  against  is  a 
diminution  of  interest  only,  and  never  an  increase.  Bragg  v.  N.  E. 
Ins.  Co.,  25  K.  H.  289  ;  Heaton  v.  Manhattan  Ins.  Co.,  7  R.  I.  502. 
After  an  assignment,  to  which  the  insurers  assented,  a  sale  by  the  person 
originally  insured  does  not  affect  the  policy.  Foster  v.  Eqidtahle  Ins. 
Co.,  2  Gray  (Mass.),  216 ;  Bragg  v.  A^.  E.  Ins.  Co.,  25  N.  H.  289  ; 
Boynton  v.  Clinton  Ins.  Co.,  16  Barb.  (N.  Y.)  254.  Where  property 
of  different  kinds  is  insured  in  one  policy,  as  where  a  store  and  its  con- 
tents are  insured,  an  alienation  of  a  part  makes  the  policy  void,  equally 
witli  an  alienation  of  the  whole.  Barnes  v.  Union  Ins.  Co.,  51  Me. 
110  ;  Pix  V.  Mercantile  Ins.  Co.,  22  IH.  272  ;  Boynton  v.  Clinton  Ins. 
Co.,  16  Barb.  (N.  Y.)  254.  Of  course,  this  cannot  apply  to  sales  in  the 
ordinary  course  of  trade,  which  appear  to  have  been  contemplated  in 
making  the  contract.  And,  in  other  cases,  a  sale  of  one  lot  was  held 
not  to  affect  the  policy  as  to  the  rest.  Clark  v.  If.  E.  Ins.  Co.,  6  Cush. 
(Mass.)  342;  West  Branch  Ins.  Co.  v.  Helfenstein,  40  Penn.  St.  289; 
Com.  Ins.  Co.  v.  Spankneble,  52  111.  53.  The  assignment  of  part  of 
the  mortgage  debt  does  not  make  a  policy  issued  to  the  mortgagee  void. 
Bex  V.  Ins.  Co.,  2  Phila.  357.  A  sale  by  one  joint  owner  to  another  is 
not  an  alienation.  HoUbs  v.  Memphis  Ins.  Co.,  1  Sneed  (Tenn,),  444 ; 
Hoffmam.  v.  jEtna  Ins.  Co.,  1  Robt.  (K.  Y.)  501 ;  S.  C,  32  N.  Y.  (5 
Tiff".)  405  ;  Pierce  v.  Nashua  Ins.  Co.,  50 1^.  H.  297 ;  9  Am.  Rep.  235 ; 
contra,  Buckley  v.  Garrett,  47  Penn.  St.  204.   A  sale  of  a  part  interest 
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is  not  an  alienation.  Cowan  v.  Iowa  State  Ins.  Co..,  40  Iowa,  551 ; 
20  Am.  Rep.  583.  But  a  mortgage  of  a  part  was  held  to  be  an  aliena- 
tion.    Plath  V.  Farmers'  Ins.  Co.,  23  Minn.  4Y9. 

But  the  contrary  has  been  held  as  to  a  dissolution  of  a  firm,  and  a 
division  of  the  property  [Drehery.  ^tnalns.  Co.,  18  Mo.  128),  or  the 
withdrawal  of  one  partner  from  the  firm.  Dix  v.  Merca7itile  Ins.  Co., 
22  111.  272 ;  Keeler  v.  Niagara  Ins.  Co.,  16  Wis.  523  ;  Hartford  Ins. 
Co.  V.  Hoss,  23  Ind.  179 ;  Flnley  v.  Lymming  County  Ins.  Co.,  30 
Penn.  St.  311.  So,  a  partition  is  a  change  of  title.  Barnes  v.  Union 
Ins.  Co.,  51  Me.  110.  Descent  to  heirs  is  not  an  alienation  {Burhanh 
V.  Rockingham,  Ins.  Co.,  2-1  N.  H.  550),  but  is  a  change  of  title. 
Zappin  V.  Charter  Oak  Ins.  Co.,  58  Barb.  (N.  Y.)  325. 

§  5.  Title,  ownership,  interest,  incumbrance.  Property  means 
the  thing  insured ;  title,  the  interest  of  the  person  insured  in  that  prop- 
erty. Springfield  Ins.  Co.  v.  Allen,  43  N.  Y.  (4  Hand)  389 ;  3  Am 
Rep.  711  ;  Franklin  Ins.  Go.  v.  Coates,  14  Md.  285.  "Words  of  de- 
scription of  the  property  will  not  be  construed  to  apply  to  the  title. 
liockford  Ins.  Co.  v.  Nelson,  65  111.  415.  The  insured  is  not  to  state 
what  his  title  is,  unless  it  is  required  to  be  stated  by  the  insurer.  It  is 
only  essential  that  it  shall  in  some  true  sense  be  his.  Sussex  County 
Ins.  Go.  V.  Woodr^iff,  26  N.  J.  541  ;  Gurry  v.  Commonwealth  Ins. 
Co.,  10  Pick.  (Mass.)  535  ;  Nihlo  v.  N.  A.  Ins.  Co.,  1  Sandf.  (N.  Y.) 
551 ;  Gould  v.  York  County  Ins.  Co.,  47  Me.  403 ;  Southern  Ins.  Go. 
V.  lewis,  42  Ga.  587.  A  statement  that  his  interest  is  an  absolute  one, 
is  true  where  it  is  subject  to  no  incumbrance  or  condition,  as  for  ex- 
ample, the  interest  of  a  partner.  Irving  v.  Excelsior  Ins.  Co.,  1  Bosw. 
(N.  Y.)  507.  Possession,  and  claiming  and  occupying  as  owner,  is 
enough.  Franklin  Ins.  Go.  v.  Chicago  Ice  Go  ,  36  Md.  102 ;  11  Am. 
Rep.  469  ;  Kansas  Ins.  Go.  v.  Berry,  8  Kans.  159.  If  the  true  title  is 
called  for,  the  title  must  be  set  forth  with  substantial  accuracy.  It  is 
not  enough  to  entitle  the  insured  to  call  the  property  his,  that  he  has 
a  bond  for  a  deed  {Smith  v.  Bowditch  Ins.  Co.,  6  Cush.  [Mass.]  448 ; 
Brown  V.  Williams,  28  Me.  252 ;  Birmingham  v.  Empire  Ins.  Co., 
42  Barb.  [N.  Y.]  457),  nor  is  it  sufficient  to  state  that  he  is  a  stockholder 
in  the  corporation  which  owns  it  {Philips  v.  Knox  County  Ins.  Co., 
20  Ohio  St.  174  ;  Ahhott  v.  Shaiomut  Ins.  Co.,  3  Allen  [Mass.],  213), 
or  a  lessee,  even  with  right  to  purchase  {Shaw  v.  St.  Lawrence  County 
Ins.  Co.,  11  Up.  Can.  73;  Marshall  v.  Columbian  Ins.  Co.,  27  N, 
H.  157),  or  that  he  is  a  mortgagee  {Jenkins  v.  Qitincy  Ins.  Co., 
7  Gray  [Mass.],  370),  or  is  one  who  has  an  imperfect  tax  title  {Pinkham. 
V.  Morang,  40  Me.  587),  or  one  who  has  conveyed  the  property  and 
has  an   oral  ])romise  of  a  reconveyance  {Treadway  v.  Hamilton  Ins. 
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Co.,  29  Conn.  68),  or  who  is  owner  of  only  one  of  the  tracts  insured. 
Day  V.  Charter  0 ah  Ins.  Co.,  51  Me.  91.  But  one  who  was  in  posses- 
sion and  had  paid  all  the  purchase-money  may  state  the  true  title  to  be 
in  himself.  Chase  v.  Hamilton  Ins  Co.,  22  Barb.  (N.  Y.)  527 ;  Rey- 
Twlds  V.  State  Ins.  Co.,  2  Grant  (Penn.),  326,  So  of  a  sale  where  the 
property  was  destroyed  before  the  delivery  of  the  deed  {Gaylord  v. 
La/mar  Ins.  Co.,  40  Mo.  13),  or  an  equitable  title.  Farmers'  Ins.  Co. 
V.  Fogelman,  35  Mich.  481. 

"  Held  by  contract "  does  not  import  an  absolute  title  {McCulloch 
V.  Norwood,  58  N.  Y.  [13  Sick.]  562 ;  Vilas  v.  N.  Y.  Central  Ins. 
Co.,  9  Hun  [N.  Y.],  121),  so  of  a  statement  that  the  insurer  was  a  mort- 
gagee, he  being  mortgagee  in  possession.  Wyman  v.  Peoples  Equity 
Ins.  Co.,  1  Allen  (Mass.),  301.  Where  the  insured  is  required  to  state 
his  interest  if  not  absolute,  it  refers  to  the  character  of  the  interest 
only.  Therefore,  if  the  whole  loss  would  be  his,  as  in  a  case  where  he 
has  made  improvements  under  a  contract  to  purchase,  he  has  an  abso- 
lute interest  {Hough  v.  City  Ins.  Co.,  29  Conn.  10),  or  improvements 
under  a  lease  of  the  land  only  {Dauid  v.  Hartford  Ins.  Co.,  13  Iowa, 
69  ;  Hope  Ins.  Co.  v.  Brolashey,  35  Penn.  St.  282),  or  an  interest  in  a 
building  on  leased  land  under  a  mechanic's  lien.  longhurst  v.  Con- 
way Ins.  Co.,  U.  S.  D.  C.  Iowa.  "  A  less  estate  than  a  fee  simple  " 
refers  to  the  duration  of  the  estate,  and  an  equitable  fee  simple  is  not 
a  less  estate.  Swift  v.  Yermont  Ins.  Co.,  18  Yt.  305  ;  Pennehaher  v. 
TomUnson,  1  Tenn.  Ch.  598  ;  leathers  v.  Farmers'  Ins.  Co.,  21:  N. 
H.  259.  "  A  good  and  perfect  unincumbered  title  is  one  good  both  at 
law  and  in  equity,  and  does  not  exist,  if  there  is  an  undischarged  mort- 
gage on  the  property.  Warner  v.  Middlesex  Ass.  Co. ,  21  Conn.  444  ; 
contra,  Hawhes  v.  Podge  County  Ins.  Co.,  11  Wis.  188.  Where  a  fee 
simple  in  the  insured  is  required,  an  estate  in  his  wife  is  not  enough. 
Eminence  Ins.  Co.  v.  Jesse,  1  Mete.  (Ky.)  523.  A  requirement  that  the 
applicant  shall  state  his  "  whole  title  and  ownership,"  does  not  call  for 
a  statement  of  incumbrances.  Taylor  v.  jEtna  Ins.  Co.,  120  Mass. 
254.  The  inquiries  as  to  incumbrances,  like  other  inquiries,  as  to  title, 
are  made  that  the  insurer  may  know  what  interest  the  insured  has  in 
the  preservation  of  the  property,  and  also  that  mutual  companies  when 
they  are  given  a  lien  may  know  the  extent  of  their  security.  The  ex- 
istence and  amount  of  incumbrances  is  material.  Friesmuth  v.  Aga- 
wam  Ins.  Co.,  10  Cush.  (Mass.)  587 ;  Gahagan  v.  Union  Ins.  Co.,  43 
K  H.  176 ;  Richardson  v.  Maine  Ins.  Co.,  46  Me.  394.  If  the  in- 
quiry is  as  to  the  existence  of  an  incumbrance,  a  general  answer  is 
enough.  Any  want  of  particularity  will  be  waived  by  the  issuing  of 
the  policy.     Nichols  v.  Fayette  Ins.    Co.,  1  Allen  (Mass.),  63.     No 
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answer,  is  held  a  negative  answer.  Loehner  v.  Home  Ins.  Co.,  IT  Mo. 
247.  If  the  insured  undertakes  instead  of  a  general  answer  to  give  a 
particular  one,  he  must  give  a  true  one.  Towne  v.  Fitchhurg  Ins. 
Co.,  7  Allen  (Mass.),  51 ;  Smith  v.  Empire  Ins.  Co.,  25  Barb.  (N.  Y.) 
497 ;  Battles  v.  Yorh  County  Ins.  Co.,  41  Me.  208 ;  Hayward  v. 
N.  E.  Ins.  Co.,  10  Cush.  (Mass.)  444.  The  amount  if  stated  should 
include  interest.  Jacohs  v.  Eagle  Ins.  Co.,  7  Allen  (Mass.),  132.  A 
mortgage  is  an  incumbrance,  though  without  consideration  and  voida- 
ble bj  creditors  {Treadway  v.  Hamilton  Ins.  Co.,  29  Conn.  68),  or 
unrecorded.  Ilutchins  v.  Cleveland  Ins.  Co.,  11  Ohio  St.  477.  So 
of  a  deed.  Pho&nix  Ins.  Go.  v.  Mitchell,  67  111.  43 ;  Allen  v.  Char- 
lestown  Ins.  Co.,  5  Gray  (Mass.),  384.  A  lien  for  taxes  (  Wilbur  v. 
Bowditch  Ins.  Co.,  10  Cush.  [Mass.]  446),  a  mechanics'  lien  {longhurst 
V.  Conway  Ins.  Co.,  U.  S.  D.  C.  Iowa),  a  levy  of  an  attachment,  {Brown 
V-  Commonwealth  Lis.  Co.,  4:1  Penn.  St.  187),  a  levy  on  execution 
{Penn.  Ins.  Co.  v.  Gottsman,  48  Penn.  St.  151),  an  assessment  by  a 
mutual  insurance  company  which  has  a  lien  for  its  payment  {Jackson 
V.  Farmers'  Ins.  Co.,  5  Gray  [Mass.],  52),  or  a  lien  for  a  balance  of 
the  purchase-money  {Reynolds  v.  State  Ins.  Co.,  2  Grant  [Penn.], 
326),  are  all  incumbrances.  But  a  bond  to  convey  on  which  the  money 
has  not  been  paid  {Nemhall  v.  Union  Ins.  Co.,  52  Me.  180),  is  not  an 
incumbrance.  It  is  doubtful  whether  a  remote  contingency  or  possi- 
bility of  change  would  be  considered  an  incumbrance.  Jackson  v. 
Farmers'  Ins.  Co.,  5  Gray  (Mass.),  52.  If  the  interest  insured  is  that 
of  mortgagee,  it  may  still  be  necessary  to  state  any  incumbrances  on  the 
property  which  would  affect  that  interest.  Addison  v.  Kenturlcy  Ins. 
Co.,  7  B.  Monr.  (Ky.)  470 ;  Smith  v.  Colundyia  Ins.  Co.,  17  Penn.  St. 
253.  Where  the  mortgage  is  delivered  after  the  application  and  before 
the  policy  is  issued,  it  need  not  be  mentioned  {Howard  Ins.  Co.  v. 
Bi-aner,  23  Penn.  St.  50 ;  Datton  v.  N.  E.  Ins.  Co.,  29  N.  II.  153), 
unless  specially  called  for,  as  where  notice  was  required  of  any  incum- 
brance which  would  reduce  the  interest  of  the  mortgagor  below  the  sum 
insured.  Allen  v.  Hudson  River  Ins.  Co.,  19  Barb.  (N.  Y.)  442.  But 
in  all  these  cases,  the  fact  that  the  mortgage  was  put  upon  the  prop- 
erty immediately  after  the  application  would  be  a  suspicious  circum- 
stance and  call  for  explanation. 

§  6.  Premium  and  its  payment.  As  a  rule,  the  contract  provides 
that  the  insurance  shall  not  attach  till  the  premium  is  paid.  Flint  v. 
Ohio  Ins.  Co.,  8  Ohio,  501.  The  intent  of  the  parties  might  limit  a 
delivery  in  the  same,  way  where  there  was  no  such  provision.  Bodine 
V.  Exchange  Ins.  Co.,  51  K  Y.  (6  Sick.)  117;  10  Am.  Rep.  566.  There 
is  sometimes  a  provision  that  the  insurance  shall  be  suspended  while 
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a  subsequent  premium  is  overdue.  Wall  v.  Home  Ins.  Co.^  36  N.  T. 
(9  Tiff.)  157.  Any  mode  of  payment  accepted  by  tlie  insurers  or  their 
authorized  agent  will  be  sufficient.  Such  is  a  check  delivered  or 
mailed  to  the  agent  by  his  direction  [Tayloe  v.  Merchants'  Ins.  Oo.^  9 
How.  [U.  S.J  390);  or  a  payment  in  depreciated  funds,  if  according 
to  the  practice  of  the  agent,  and  known  to  the  principal.  Bohinson  v. 
International  Ass.  /Soc,  42  N.  Y.  (3  Hand)  5-i ;  llartine  v.  Interna- 
tional Ass.  Soc,  62  Barb.  (N.  Y.)  181 ;  S.  C,  53  N.  Y.  (8  Sick.)  339; 
Sands  v.  JV.  Y.  Ins.  Co.,  50  N.  Y.  (5  Sick.)  626 ;  10  Am.  Eep.  535  ; 
Polglass  V.  Oliver,  2  Cr.  &  Jer.  14.  A  tender  is  equivalent  to  a  pay- 
ment, if  the  premium  could  have  been  paid  in  the  funds  tendered. 
N.  Y.  Ins.  Co.  V.  Clopton,  7  Bush  (Ky.),  179  ;  3  Am.  Eep.  290.  A 
note  may  be  given  and  accepted  as  payment.  Bitt  v.  Berkshire 
Ins.  Co.,  100  Mass.  500.  A  subsequent  parol  agreement  waiving 
the  condition  as  to  forfeiture  is  valid.  Baptist  Church  v.  Brooklyn 
Ins.  Co.,  19  N.  Y.  (5  Smith)  305.  But  such  agreement  made  at 
the  time  of  the  issue  of  policy  could  not  be  proved,  nor  a  usage 
of  the  company  to  allow  days  of  grace.  Howell  v.  Knicherhoclcer 
Ins.  Co.,  44  N.  Y.  (5  Hand)  276  ;  4  Am.  Eep.  675.  But  proof 
of  such  usage  was  admitted  in  Helme  v.  Phil.  Ins.  Co.,  61  Penn. 
St.  107.  By  agreement,  payment  has  been  made  in  advertising 
{KentucTcy  Ins.  Co.  v.  Jenks,  5  Ind.  96) ;  or  in  board.  Schwartz  v. 
Germania  Ins.  Co.,  18  Minn.  448.  In  these  cases,  unless  it  is  other- 
wise agreed,  the  board  or  advertising  would  be  furnished  simultane- 
ously with  the  insurance.  The  acceptance  of  property  instead  of 
money  by  the  agent  does  not  bind  the  company.  Hoffman  v.  Ham^ 
cock  Ins.  Co.,  92  U.  S.  161.  Where  the  premium  falls  due  on  Sun- 
day, it  may  be  paid  the  next  day.  Hammond  v.  American  Ins.  Co., 
10  Gray  (Mass.),  306  ;  Campbell  v.  International  Ass.  Soc,  4  Bosw. 
(N.  Y.)  298.  The  recital  in  the  policy  that  the  premium  has  been 
paid  is  prima  facie  evidence  of  payment.  Pitt  v.  Berkshire  Ins.  Co., 
100  Mass.  500 ;  Sheldon  v.  Atlantic  Ins.  Co.,  26  N.  Y.  (12  Smith) 
460 ;  N.  E.  Ins.  Co.  v.  Hasbrook,  32  Ind.  447 ;  conirra.  Provident 
Ins.  Co.  V.  Fennell,  40  111.  398  ;  Michael  v.  Nashville  Ins.  Co.,  10 
La.  Ann.  737 ;  Troy  Ins.  Co.  v.  Carpenter,  4  Wis,  20.  In  other  eases 
it  has  been  held  that  it  cannot  be  denied  for  the  purpose  of  defeating 
the  policy.  Madison  v.  Fellows,  1  Disn.  (Ohio)  217;  S.  C,  2  id. 
128 ;  Cons.  Ins.  Co.  v.  Cashow,  41  Md.  59 ;  III.  Cent.  Ins.  Co.  v. 
Wolf,  37  111.  354 ;  Teutonia  Ins.  Co.  v.  Anderscm,  77  111.  384.  The 
payment  of  the  premium  may  be  waived  by  the  agent,  as  by  an  assur- 
ance that  the  payment  makes  no  difference.  Bragdon  v.  Appleton 
Ins.  Co.,  42  Me.  259  ;  Bodine  v.  Exchange  Ins.  Co.,  51  N.  Y.  117  ;  10 
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Am.  Rep.  566.  But  a  broker's  assurance  that  it  would  be  safe  for  thirty 
days  without  payment  does  nut  save  the  policy.  MarUmd  v.  Royal  Ins. 
Co.,  71  Penn.  St.  393.  If  time  is  given  and  it  passes  without  payment, 
the  insurer  is  discharged.  Bergsonw.  Builders'  Ins.  Co.,  38  Cal.  5-il. 
So  the  agent  may  himself  pay  the  insurer  and  look  to  the  insured  as 
his  personal  debtor,  even  if  the  policy  requires  a  payment  before  the 
policy  is  valid.  Sheldon  v.  Conn.  Ins.  Co.,  25  Conn.  207 ;  Harsh 
V.  if.  W.  Ins.  Co.,  3  Biss.  (C.  C.)  351 ;  Hmne  Ins.  Co.  v.  Curtis,  32 
Mich.  402.  But  where  the  premium  must  be  actually  received  at  the 
office,  a  payment  to  an  agent  is  not  enough  {Mulrey  v.  Shawniut 
Ins.  Co.,  i  Allen  [Mass.],  116) ;  or,  if  the  agent  being  indebted  to  the 
insured  agrees  to  pay  it,  but  does  not.  Ferebee  v.  M.  C.  his.  Co.,  68 
N.  C.  11.  If  the  money  to  pay  the  premium  is  in  the  bank,  and  the 
agent  tells  the  insured  to  let  it  lie  till  he  draws  for  it,  and  he  draws 
after  the  loss,  it  is  a  good  payment.  iV.  T.  Central  Ins.  Co.  v.  Nat. 
Protection  Ins.  Co. ,  20  Barb.  (N.  T.)  468  ;  Hallock  y.  Com.  Ins.  Co., 
26  N.  J.  268.  The  delivery  of  the  policy  without  payment,  or  other 
circumstances,  may  be  evidence  for  the  jury  of  a  waiver.  Wood  v. 
Poughkeepsie  Ins.  Co.,  32  N.  Y.  619 ;  Bouton  v.  Am.  Ins.  Co.,  25 
Conn.  542 ;  Miller  v.  Brooklyn  Ins.  Co.,  12  Wall.  (U.  S.)  288 ; 
Heaton  v.  Manhattan  Ins.  Co.,  7  R.  I.  502 ;  Goit  v.  Nat.  Prot.  Ins. 
Co.,  25  Barb.  (N.  Y.)  189  ;  Ins.  Co.  v.  Colt,  20  Wall.  (U.  S.)  560.  A 
custom  in  which  the  insurer  has  a  share,  to  allow  thirty  days  for  the 
payment  of  the  premium,  is  binding  {Helme  v.  Phil.  Ins.  Co.,  61 
Penn.  St.  107) ;  or  to  consider  the  contract  valid  without  payment. 
Baxter  v.  Massasoit  Ins.  Co.,  13  Allen  (Mass.),  320 ;  Pino  v.  Mer- 
chants'' Ins.  Co.,  19  La.  Ann.  214.  But  a  demand  or  even  a  suit  for 
the  premium  does  not  save  the  policy  (JEdge  v.  Duke,  18  Law  Jour, 
Ch.  183) ;  nor  the  collection  of  a  previous  assessment.  Nash  v. 
Union  Ins.  Co.,  43  Me.  343.  Acceptance  of  a  premium  is  a  waiver 
of  any  previous  cause  of  forfeiture  known  to  the  insurer  {Bevin  v. 
Conn.  Ins.  Co.,  23  Conn.  244 ;  lycoming  County  Ins.  Go.  v.  Schollen- 
herger,  44  Penn.  St.  259  ;  Jolliffe  v.  Madison  Ins.  Co.,  39  Wis.  Ill ; 
20  Am.  Rep.  35 ;  Wing  v.  Harvey,  5  De  G.,  M.  &  G.  265) ;  and  this 
is  so  even  if  the  policy  states  that  if  payment  is  received  after  the  day, 
it  is  only  done  as  an  act  of  courtesy  or  grace.  Thompson  v.  St.  Louis 
Ins.  Co.,  52  Mo.  469.  Where  fifteen  days  are  allowed  for  payment, 
and  the  insurers  not  to  be  liable  till  payment,  the  premium  cannot  be 
paid  after  loss  within  the  fifteen  days.  Bradley  v.  Potomac  Ins.  Co., 
32  Md.  108  ;  3  Am.  Rep.  121. 

§  7.  Other  insurance.     The  same  reasons  which  lead  companies  to 
limit  the   amount  uf  their  insurance  by  the  value  of  the  insured's  in- 
VoL.  TV— s 
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terest  in  the  property,  and  to  guard  against  any  decrease  of  that  inter- 
est,  apply  equally  whether  the  insurance  is  all  put  upon  the  property 
by  them,  or  a  part  by  another  insurer.  The  temptation  to  fraud  in 
either  case  is  equal.  The  whole  amount  of  insurance  upon  the  prop- 
erty, both  at  the  beginning  and  during  the  continuance  of  their  con- 
tract, is  material,  and  they  have  a  right  to  require  it  to  be  disclosed. 
Hutchinson  v.  Western  Ins.  Co.,  21  Mo.  97 ;  Ohermeyer  v.  Globe  Ins. 
Co.,  43  id.  573.  The  additional  insurance,  to  work  a  forfeiture,  must 
be  upon  the  same  interest  and  must  also  be  valid,  although  it  would 
seem  that  the  temptation  to  fraud  would  be  the  same,  even  if  the  addi- 
tional insurance  could  not  be  collected.  Tyler  v.  ^tna  Ins.  Co.,  12 
Wend.  (N.  Y.)  507  ;  S.  C,  16  id.  385 ;  Sloat  v.  Eo^/al  Ins.  Co.,  49 
Penn.  St.  14 ;  Nichols  v.  Fayette  Ins.  Co.,  1  Allen  (Mass.),  63 ;  Har- 
ris V.  Ohio  Ins.  Co.,  5  Ohio,  466 ;  Lvndley  v.  The  Union  Ins.  Co., 
65  Me.  368 ;  20  Am.  Rep.  701 ;  Franklin  Ins.  Co.  v.  Drake,  2  B. 
Monr.  (Ky.)  47.  Subsequent  insurance,  which  is  void  by  its  own 
terms,  because  it  is  additional  and  without  notice  of  the  prior  insur- 
ance, is  not  within  the  provision,  for  it  never  attached  on  the  property. 
Stacey  v.  Franklin  Ins.  Co.,  2  Watts  &  S.  (Penn.)  506 ;  Gale  v.  Bel- 
Jcnap  Ins.  Co.,  41  N.  H.  170;  Schenck  v.  Mercer  Cotmty  Ins.  Co., 
24  N.  J.  447;  Thomas  v.  Builders'  Ins.  Co.,  119  Mass.  121 ;  20  Am. 
Rep.  317 ;  Hand  v.  Williamsburg  Ins.  Co.,  57  N.  T.  (12  Sick.)  41.  So  if 
the  second  policy  is  void  for  any  other  reason.  Jackson  v.  Farmers'  Ins. 
Co. ,  5  Gray  (Mass.),  52.  If  the  insurance  is  only  voidable  at  the  election 
of  the  insurer,  it  would  seem  that  it  must  come  within  the  provision.  Big- 
ler  V.  N.  Y.  Central  Ins.  Co.,  22  N.  Y.  (8  Smith)  402 ;  Ramsay  v.  Mut. 
Ins.  Co.,  11  Up.  Can.  516;  Davids.  Hartford  Ins.  Co.,  13  Iowa,  69;  Lac- 
key V.  Georgia  Home  Ins.  Co. ,  42  Ga.  456  ;  Mitchell  v.  Lycoming  Ins. 
Co.,  51  Penn.  St.  402.  In  other  cases,  the  other  insurance  was  held 
to  make  the  policy  voidable  only.  Atlantic  Ins.  Co.  v.  Goodall,  35 
N.  II.  328.  So  it  was  held  that  if  the  other  insurance  expired  before 
the  loss,  the  poKcy  was  good.  N.  F.  Ins.  Co.  v.  Schettler,  38  111.  166. 
Where  subsequent  insurance  "  valid  or  not "  was  prohibited,  the  ques- 
tion of  its  validity  does  not  arise.  Gee  v.  Cheshire  County  Ins.  Co., 
55  N.  H.  65 ;  20  Am.  Rep.  171.  Other  insurance  by  a  stranger 
will  not  make  the  policy  void  {^tna  Ins.  Co.  v.  Tyler,  16  Wend. 
[N.  Y.]  385  ;  Rowley  v.  Empire  Ins.  Co.,  36  N.  Y.  [9  Tiff.]  550), 
unless  ratified  by  the  owner.  Dafoe  v.  Johnson  District  Ins.  Co., 
7  U.  C.  65.  That  the  second  insurers  do  not  resist  but  pay  the 
loss  makes  no  difference.  Lindley  v.  Union  Ins.  Co.,  65  Me.  368  ; 
20  Am.  Rep.  701.  If  a  policy  requiring  notice  of  prior  insur- 
ance is  assiQ-ned    to   one  who  holds   other  insurance,  it   will  become 
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void.  Lecmitt  v.  Western  Ins.  Co.,  7  E.obt.  (La.)  351.  If  two  policies 
are  made  out  and  delivered  together  by  insurers  co-operating,  the  clause 
does  not  apply.  Washington  Ins.  Co.  v.  Davison,  30  Md.  91 ;  Sher- 
man Y.  Madison  Ins.  Co.,  39  "Wis.  104.  It  is  not  necessary  that  the 
subject-matter  insured  be  in  all  respects  identical.  Thus,  if  the  new 
policy  covers  the  whole  house  of  which  an  undivided  interest  was  be- 
fore insured,  it  will  make  the  insurance  void.  Colurribus  Ins.  Co.  v. 
Walsh,  18  Mo.  229 ;  Liscom  v.  Boston  Ins.  Co.,  9  Mete.  (Mass.)  205  ; 
Mussey  v.  AtUis  Ins.  Co.,  14  IS".  Y.  (4  Kern.)  79.  So  if  the  new  policy 
embraces  more  property  than  the  old,  Ramsay  v.  Mut.  Ins.  Co.,  11 
Up.  Can.  516;  McMahon  v.  Portsmouth  Ins.  Co.,  22  N.  H.  15; 
Walton  V.  la.  St.  Ins.  Co.,  2  Robt.  (La.)  563 ;  contra,  Sloat  v.  Royal 
Ins.  Co.,  49  Penn.  St.  14.  Where  a  warehouseman  insures  generally 
all  goods  in  his  liands  and  the  owner  also  insures  his  goods,  it  is  un- 
settled whether  it  is  double  insurance.  That  it  is  :  Hough  v.  People's 
Ins.  Co.,  36  Md.  398.  That  it  is  not :  Donaldson  v.  Manchester  Ins. 
Co.,  14  Ct.  of  Sess.  Cas.  (Sc.)  601.  The  interests  of  mortgagor  and 
mortgagee  are  distinct  and  may  be  separately  insured  unless  both  are 
at  the  expense  and  for  the  benefit  of  the  mortgagor.  Holhrooh  v. 
Am.  Ins.  Co.,  1  Curt.  (C.  C.)  193  ;  Fox  v.  Phoenix  Ins.  Co.,  52  Me. 
333  ;  Ins.  Co.  of  N.  A.  v.  McDowell,  50  111.  120  ;  Adams  v.  Greenwich 
Itis.  Co.,  9  Hun  (N.  Y.),  47.  The  interests  of  joint  owners  are  insur- 
able separately.  FranTclin  Ins.  Co.  v.  Drake,  2  B.  Monr.  (Kj.)  47. 
Where  other  insurance  on  property  connected  with  the  building  in- 
sured is  prohibited  or  is  forbidden,  goods  within  the  building  are  not 
within  the  clause.  Jones  v.  Maine  Ins.  Co.,  18  Me.  155  ;  Illinois 
Ins.  Co.  V.  O^Neile,  13  111.  89.  The  identity  of  the  property  insured 
may  be  matter  for  parol  evidence.  Stagey  v.  Franklin  Ins.  Co.,  2  W. 
&  S.  (Penn.)  506 ;  Clark  v.  Hamilton  Ins.  Co.,  9  Gray  (Mass.),  148 ; 
Storer  v.  Elliot  Ins.  Co.,  45  Me.  175.  Wliere  the  policy  requh*es  notice 
of  subsequent  insurance,  if  the  mode  of  notice  is  prescribed,  that  must 
be  given.  Ilealey  v.  Imper'ial  Ins.  Co.,  5  Nev.  268  ;  Woixester  Rank 
V.  Hartford  Ins.  Co.,  1 1  Cush.  (Mass. )  265.  Otherwise  parol  notice 
is  enough.  McEwen  v,  Montgomery  County  Ins.  Co.,  5  Hill  (N".  Y.), 
101  ;  Schenck  v,  Mercey  County  Ins.  Co.,  24  N.  J,  447.  But  acci- 
dental information  which  reaches  the  company  or  even  speaking  of  the 
insurance  incidentally  in  conversation  is  not  enough.  Eureka  Ins.  Co. ' 
V.  Robinson,  56  Penn.  St.  256.  The  requirement  of  written  notice 
may  be  waived.  CtiUb  v.  Ins.  Co.  of  N.  A.,  11  Kan.  93  ;  Haywardx. 
Nat.  Ins.  Co.,  52  Mo.  181  ;  14  Am.  Eep.  400 ;  Carrugi  v.  Atlantic 
Ins.  Co.,  4:0  Ga.  135;  2  Am.  Rep.  567;  contra.  Hall  v.  Mechanic^ 
Ins.   Co.,  6  Gray  (Mass.),  185;  Couch  v.  City  Ins.  Co.,  38  Conn.  181; 
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9  Am.  Eep.  375.  The  notice  must  be  given  within  a  reason- 
able time  and  that  is  a  question  for  the  court,  unless  the  facts  are  in  dis- 
pute. Jacobs  V.  EquitaUe  Ins.  Co.,  19  Up.  Can.  250 ;  Kimball  v. 
Howard  Ins.  Co.,  8  Gray  (Mass.),  33.  Kotice  seven  months  after  the 
loss  is  too  late,  and  so  is  nineteen  days  unexplained  delay.  Mellen  v. 
Hamilton  Ins.  Co.,  5  Duer  (N.  Y.),  101 ;  S.  C,  17  I^.  Y.  (3  Smith) 
609.  If  the  notice  gives  the  amount  and  no  questions  on  other  points 
are  asked,  it  is  enough.  Benjamin  v.  Saratoga  County  Ins.  Co.,  17 
]^.  Y.  (3  Smith)  1:15.  In  Inland  Ins.  Co.  v.  Stauffer,  33  Penn.  St. 
397,  it  was  held  that  notice  should  be  given  when  the  subsequent  in- 
surance is  applied  for  a  few  days  before  the  loss,  but  the  policy  was 
delivered  afterward.  Where  the  notice  is  required  to  be  in  writing 
and  indorsed  on  the  policy,  parol  notice  is  not  enough.  Worcester 
Hank  v.  Hartfard  Ins.  Co.,  11  Cush.  (Mass.)  265  ;  8ta/rk  County  Ins. 
Co.Y.  Hurd,  19  Ohio,  149;  Carpenter  v.  Providence  Ins.  Co.,  16 
Pet.  (IT.  S.)  495.  But  in  other  cases,  the  more  liberal  rule  is  adopted 
that  if  the  company  or  its  agent  had  actual  notice  and  made  no  objec- 
tion, it  cannot  afterward  insist  that  the  notice  and  their  assent  should 
have  been  in  writing.  Thompson  v.  St.  Louis  Ins.  Co.,  52  Mo.  469  ; 
Yiele  V.  Germania  Ins.  Co.,  26  Iowa,  9  ;  Yam,  Bories  v.  United  Ins. 
Co.,  8  Bush  (Ky.),  133 ;  Peck  v.  JVew  London  Ins.  Co.,  22  Conn.  584 ; 
Hatton  V.  Beacon  Ins.  Co.,  16  Up.  Can.  316 ;  National  Ins.  Co.  v. 
Crane,  16  Md.  260.  If  the  previous  insurance  is  in  the  same  com- 
pany, there  is  no  forfeiture  for  they  are  held  to  know  their  own  acts. 
Barnes  v.  Union  Ins.  Co.,  45  N.  H.  21 ;  Horwitz  v.  Equitable  Ins. 
Co.,  40  Mo.  557 ;  Rowley  v.  Empire  Ins.  Co.,  36  N.  Y.  550.  Where 
both  policies  are  got  of  one  agent  who  is  agent  for  both  insurers,  the 
effect  is  the  same.  Van  Bories  y.  United  Ins.  Co.,  8  Bush  (Ky.),  133  ; 
Washington  Ins.  Co.  v.  Dawison,  30  Md.  91.  But  in  case  the  insur- 
ance was  procured  by  a  broker  it  is  not  so.  Mellen  v.  Hamilton  Ins, 
Co.,  5  Duer  (K.  Y.),  101;  S.  C,  17  N.  Y.  (3  Smith)  609.  Where 
the  assent  of  the  company  in  writing  is  required,  a  letter  from  the 
secretary  acknowledging  notice  without  more  is  enough.  Potter  v, 
Ontario  Ins.  Co.,  5  Hill  (X.  Y.),  147 ;  Robertson  v.  French,  4  East, 
130.  The  officer  named  in  the  charter  and  by-laws  must  assent.  Stark 
County  Ins.  Co.  v.  Hard,  19  Ohio,  149.  Where  the  consent  of  the 
directors  is  required  it  need  not  be  in  writing,  or  by  any  formal  vote, 
but  may  be  proved  by  any  circumstantial  evidence.  Leave  to  keep  a 
certain  amount  of  insurance  on  the  property  Is  a  waiver  of  all  require- 
ments of  notice  or  assent  up  to  that  amount.  Blake  v.  Exchange  Ins. 
Co,  12  Gray  (Mass.),  265;  Philhrook  v.  W.  E.  Ins.  Co.,  37  Me.  137; 
Warner  v.  Peoria  Ins.  Co.,  14  Wis.  318.     A  statement  of  prior  in- 
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siirance  in  the  policy  is  a  written  assent  to  it  {Baptist  Soc.  v.  Hills- 
borough Ins.  Co.,  19  N.  H.  5S0),  but  not  to  the  same  insurance  in 
other  companies.  Conway  Tool  Co.  v.  Hudson  River  Ins.  Co.,  12 
Cush.  (Mass.)  141:.  Assent  to  other  insurance  inehides  leave  to  keep  it 
alive  by  renewals  or  new  policies.  Brown  v.  Cattaraugus  County 
Ins.  Co.,  18  N.  Y.  (-1  Smith)  385.  Where  the  amount  was  increased 
and  a  new  policy  in  another  company  taken,  new  assent  was  required. 
Burt  V.  Peoples  Ins.  Co.,  2  Gray  (Mass.),  397 ;  Shurtlef  v.  Phoenix 
Ins.  Co.,  57  Me.  137.  Where  insurance  to  two-thirds  the  estimated 
value  is  allowed,  an  increase  in  the  value  of  the  property  does  not 
authorize  more  insurance.  Elliott  v.  Lycoming  Ins.  Co.,  ^^  Penn.  St. 
22 ;  5  Am.  Rep.  323.  AVhere  the  amount  was  reduced  within  the 
limit  before  loss,  a  i*ecovery  was  allowed.  Ohermeyer  v.  Glohe  Ins- 
Co.,  43  Mo.  573.  Where  notice  of  changes  is  required,  it  must  be 
given  of  a  different  subdivision  of  the  sum  insured  in  a  renewal. 
Simpson  v.  Penn.  Ins.  Co.,  38  Penn.  St.  250.  If  the  company  in 
any  way  recognize  the  policy  as  valid  after  knowledge  of  a  breach,  it  is 
a  ratification.  Ba/rnes  v.  Union  Ins.  Co.,  45  I^.  H.  21.  Where  there 
is  only  a  right  to  avoid  the  policy,  the  insurers  must  take  advantage  of 
the  breach  within  a  reasonable  time.  Van  Bories  v.  United  Ins.  Co., 
8  Bush  (Ky.),  133. 

§  8.  Assigning  the  policy.  With  reference  to  assignments  of 
the  policy,  as  we  have  seen,  they  can  l)e  only  made  to  some  person  who 
has  an  interest  in  the  matter  insured.  Next,  there  is  here  a  distinction 
between  policies  of  marine  insurance,  and  policies  of  insurance  against 
fire.  The  former  are  transferable  without  the  consent  of  tlie  insurer. 
The  latter  cannot  be  transferred,  so  that  the  assignee  will  have  anv  riii^lit 
to  enforce  them  in  his  own  name  without  a  new  contract  with  the  in- 
surers, ^tna  Ins.  Co.  v.  Taylor,  16  Wend.  (N.  Y.)  385 ;  Columbian 
Ins.  Co.  V.  Lawrence,  2  Pet.  (U.  S.)  25  ;  Lynch  v.  Dalzell,  4  Brown's 
P.  C.  431 ;  Simeral  v.  Dubuqiie  Ins.  Co.,  18  Iowa,  319.  An  assign- 
ment may  be  of  the  contract,  in  which  case  the  assignee  must  have  an 
interest  in  the  subject-matter,  or  it  may  Ijc  a  mere  order  to  pay  the  sum 
insured  to  some  person,  if  any  loss  occurs,  in  which  case  the  assignor 
remains  the  insurer  and  the  assignment  is  only  a  collateral  contract. 
Hogg  V.  Middlesex  Ins.  Co.,  10  Cush.  (Mass.)  337.  As  most  policies 
contain  a  provision  making  the  contract  void  in  case  of  assignment,  it 
is  important  to  consider  what  is  an  assignment  within  this  clause.  An 
alienation  of  the  property  is  not  alone  an  assignment.  Phillips  v. 
Merrimack  Lhs.  Co.,  10  Cush.  (Mass.)  350;  Stout  v.  City  Ins.  Co.,  12 
Iowa,  371.  Even  with  an  agreement  to  assign  the  ]i()licy  (  WJieeling  Ins. 
Co.  v.  Morrison,  11  Leigh  [Ya.],  354;  Pierce  v.  JVashua  lis.  Co.,  50  N. 
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H.  297;  9  Am.  Rep.  235) ;  nor  a  mortgage  with  an  agreement  to  hold 
the  policy  for  the  benefit  of  the  mortgagee  {Prows  v.  -Ohio  Valley  Ins. 
Co.,  2  Cin.  [Ohio]  14) ;  nor  an  nnexecuted  agreement  to  assign,  whether 
parol  or  written  {Cromwell  v.  Brooklyn  Ins.  Co.,  39  Barb.  [N.  Y.]  227  ; 
Smith  V.  Monmouth  Ins.  Co.,  50  Me.  96) ;  nor  a  pledge  of  the  policy 
{Ellis  V.  Kreutzinger,  27  Mo.  311);  nor  a  general  assignment  for 
the  benefit  of  creditors  {People  v.  Beigler,  1  Hill  &  Den.  [N.  Y.] 
133 ;  Lazarus  v.  Com.  Ins.  Co.,  5  Pick.  [Mass.]  76) ;  nor  a  direction  to 
pay  some  third  party  as  mortgagee ;  nor  an  indorsement  signed  by  the 
insured,  "  Pay  to  A,"  and  delivery.  Puss  v.  Waldo  Ins.  Co.,  52  Me.  187. 
The  mortgagee,  or  person  to  whom  the  policy  is  payable,  only  gains 
an  equitable  right  to  receive  any  sum  which  may  be  due  after  a  loss. 
Brown  v.  Hartford  Ins.  Co.,  5  R.  I.  394:.  As  soon,  however,  as  the 
loss  has  occurred,  he  becomes  the  party  in  interest,  and  the  insurer  in 
settling  the  loss  must  deal  with  him,  and  not  with  the  insured.  State 
Ins.  Co.  V.  Roberts,  31  Penn.  St.  438 ;  Edes  v.  Hamilton  Ins.  Co.,  3 
Allen  (Mass.),  362 ;  Buffalo  WorJcs  v.  Sun  Ins.  Co.,  17  N.  Y.  (3  Smith) 
401 ;  Piipke  v.  Resolute  Ins.  Co.,  17  Wis.  378  ;  Hoxsie  v.  Providence 
Ins.  Co.,  6  R.  I.  517  An  assignment  after  loss  is  not  within  the  pro- 
hibition {Courtney  v.  New  York  City  Ins.  Co.,  28  Barb.  [N.  Y.]  116 ; 
Carter  v.  Humboldt  Ins.  Co.,  12  Iowa,  287),  and  any  provision  for- 
bidding it  is  against  public  policy  and  void.  West  Branch  Ins.  Co.  v. 
Ilelfenstein,  40  Penn.  St.  289;  Unless  the  policy  in  terms  forbids  a 
partial  transfer,  no  assignment  which  does  not  deprive  the  assignor  of 
all  interest  in  the  property  will  avoid  the  policy.  Shearman  v.  Niagara 
Ins.  Co.,  2  Sweeny  (N.  Y.),  470  ;  Hitchcock  y.  N.  W  Ins.  Co.,  26  N.  Y. 
(12  Smith)  68.  Where  there  was  a  provision  that  assent  should  be 
given  to  an  assignment  upon  notice,  there  being  also  a  provision  against 
sale,  no  assent  can  be  required  unless  the  sale  also  has  been  assented  to. 
Home  Ins.  Co.  v.  Lindsey,  26  Ohio  St.  348.  After  the  assurers  have 
assented  to  an  assignment,  it  becomes  a  new  contract,  which  the  assignee 
may  enforce  in  his  own  name  {Buckley  v,  Garrett,  47  Penn.  St.  204 ; 
Wolfe  V.  Security  Ins.  Co.,  39  N.  Y.  [12  Tiff.]  49),  and  the  acts  of  the 
assignor  cannot  affect  it.  Boynton  V;  Clinton  Ins.  Co.,  16  Barb.  (]^. 
Y;)  254.  The  assent  may  be  given  by  the  secretary  of  an  insurance 
company  if  there  is  no  express  provision  making  it  the  duty  of  any 
other  officer,  even  though  the  president  is  required  to  sign  all  policies. 
N.  E.  Ins.  Co.  V;  De  Wolf,  8  Pick.  (Mass.)  56.  Where  the  assent  of 
the  directors  is  required,  it  will  be  presumed,  if  the  secretary  has 
assented,  and  entered  the  transaction  on  the  books,  and  no  objection 
has  been  made  by  them,  no  formal  vote  is  necessary.  Durar  v. 
Hudson  County  Ins.  Co.,  24  N.  J.  L.  171.     The  habit  of  the  officers 
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known  to  them  is  sufficient.  Phillips  v.  Merrimack  Ins,  Co.,  10  Ciishi 
(Mass.)  350.  Even  an  agent  may  keep  the  policy  good  till  the  insurer  can 
act  upon  it.  III.  Ins.  Go.  v.  Stanton,  57  111.  354.  AYliere  it  appears  on 
the  policy  that  the  insurer  has  acted  on  the  assignment,  as  where  the 
assignee  is  made  payee,  it  is  enough.  National  Ins.  Co.  v.  Crane, 
16  Md.  260 ;  Keeler  v.  Niagara  Ins.  Co.,  16  Wis.  523  ;  Brown  \. 
Roger  Williams  Ins.  Co.,  5  R.  I  394 ;  Franklin  v.  National  Ins.  Co., 
43  Mo.  491.  Changes  in  a  partnership  firm  have  been  held  not  to  come 
within  the  rule  as  to  assignments.  Wilson  v.  Genesee  Couny  Ins.  Co., 
16  Barb.  (N.  Y.)  511.  But  see,  contra,  Tillou  v.  Kingston  Mutual 
Ins.  Co.,  5  N.  Y.  (1  Seld.)  405.  Where  the  policy  was  originally  void, 
an  assent  to  an  assignment  does  not  make  it  good.  The  assignee  is  no 
better  off  than  the  assignor.  Eastman  v.  Carroll  County  Ins.  Co.,  45 
Me.  307 ;  Citizens'  Ins.  Co.  v.  Boll,  35  Md.  89  ;  6  Am.  Eep.  360. 
But  where  the  policy  is  only  voidable,  it  might,  mth  other  circum- 
stances showing  that  it  was  done  knowingly,  be  evidence  of  a  ratifica- 
tion. Barnes  v.  Union  Ins.  Co.,  45  N.  II.  21.  The  assent  may 
be  conditional,  and  in  such  case  the  condition  must  be  performed 
strictly.  Smith  v.  Saratoga  Ins.  Co.,  3  Hill  (N.  Y.),  508.  Where 
the  assignee  has  thirt}^  days  in  which  to  secure  the  assent  of  the 
company,  they  cannot  refuse  it  without  cause.  Boynton  v.  Farm- 
ers' Ins.  Co.,  43  Yt.  256  ;  5  Am.  Rep.  276.  Consent  to  a  sale  and 
assignment,  given  afterward,  is  enough.  Buchanan  v.  Exchange 
Ins.  Co ,  61  N.  Y.  (16  Sick.)  26.  A  parol  assignment,  with  a  delivery 
of  the  policy,  is  good  between  the  parties.  Bihend  v.  London  Ins. 
Co.,  30  Cal.  78.  After  a  loss,  an  order  is  a  valid  assignment.  Hall  v. 
Dorchester  Ins.  Co.,  Ill  Mass.  53 ;  15  Am.  Rep.  1 ;  Lapeyre  v.  Thomp- 
son, 7  La.  Ann.  218.  Possession  of  the  policy  isprhna  facie  evidence  of 
title  to  it.  Wood  v.  Phoenix  Ins.  Co.,  22  La.  Ann;  617.  But  delivery  is 
not  always  essential.  The  court  may  rely  upon  other  circumstances.  Pal- 
mer V.  Merrill,  6  Cush.  (Mass. )  282 ;  In  re  Sty  an,  1  Phil.  Ch.  105  ;  Neale 
V.  Molineux,  2  C.  &  K,  672.  Even  as  against  one  who  has  advanced 
money  on  the  policy  without  notice.  Id.  A  letter,  expressing  a  wish 
to  assign,  received  by  the  insurers  and  entered  on  their  books,  was  held 
a  good  assignment  against  a  subsequent  assignee,  who  had  possession  of 
the  policy.  Chowne  v.  Baylis,  31  Beav.  351.  A  mere  notice  entered 
on  the  insurer's  books  to  send  letters  about  the  policy  to  a  third  person 
is  not  evidence  of  an  assignment  valid  in  bankruptcy.  West  v.  Reid, 
2  Hare,  249.  A  deposit  of  the  policy  with  a  letter  promising  to  assign 
was  held  a  good  assignment  without  notice  to  the  insurer.  Cook  v. 
Black,  1  Hare,  390 ;  Jones  v,  Cni^.  Ins.  Co.,  26  Beav.  256.  So  of 
even  a  bare  deposit  of  the  policy  {Moore  v.  Woolsey,  4  El.  tfe  Bl.  243), 
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and  the  words  in  the  policy,  "  legally  assigned,"  add  nothing  and  mean 
only  lawfully  assigned.  Ditfaur  v.  Prof.  Ass.  Co.,  25  Beav.  603. 
Ko  notice  to  the  insurers  is  necessary  unless  required  by  the  policy. 
Mut.  Prot.  Ins.  Co.  v.  Hamilton,  5  Sneed  (Tenn.),  269.  "Where  no- 
tice is  required,  it  may,  in  the  absence  of  other  provision,  be  oral 
{Worth  British  Ins.  Co.  v.  Ilallett,  7  Jur.  [IST.  S.]  1263  ;  Gale  V;  Lewis,  9 
Q.  B.  742)  to  an  agent  (Id.),  in  any  form  of  words.  Ex  parte  Staght, 
2  Dra.  &  Chit.  314.  A  mere  incidental  mention,  to  one  especially 
who  was  only  a  clerk,  has  been  held  not  enough.  Edwards  v.  Scott, 
2  Scott,  266 ;  1  M.  &  G-.  962  ;  Edwards  v.  Martin,  L.  K.,  1  Eq.  121 ; 
North  British  Ins.  Co.  v.  Ilallett,  7  Jur.  (JST.  S.)  1263.  An  assignment 
of  part  only  cannot  be  enforced.     May  on  Ins.,  §  399. 

§  9.  Reinsurance.  Reinsurance  is  a  contract  wholly  collateral  to 
the  original  insurance.  Herokenrath  v.  AmeriGan  Ins.  Co.,  3  Barb. 
(N.  T.)  Ch.  63.  The  insured  is  no  party  to  it,  and  it  does  not  in  any 
way  increase  or  decrease  his  rights.  If  the  insurer  is  insolvent,  while 
the  reinsurer  is  able,  and  does  pay  the  loss,  it  does  the  insured  no  good. 
Hone  V.  Mutual  Safety  Ins,  Co.,  1  Sandf.  (N.  Y.)  137.  See  Black- 
stone  V.  Allemania  Ins.  Co.,  4  Daly,  299  ;  56  ]!!^.  Y.  (11  Sick.)  104.  It  is 
a  relation  with  which  only  the  insurer  and  reinsurer  have  any  concern. 
It  is  evident  that  all  the  benefits  resulting  from  it  would  be  equally  ob- 
tained, in  most,  or  all  cases,  if  the  insured  made  the  contract  originally 
with  the  reinsurer.  Eeinsurance  is  prohibited  in  England.  Andree 
V.  Fletcher,  2  T.  E,.  161.  In  the  ordinary  contract  of  reinsurance,  the 
reinsurer  undertakes  with  reference  to  the  insurer,  what  he  undertakes 
with  reference  to  the  insured,  and  subject  to  like  rights,  duties  and 
obligations.  The  first  condition  of  the  contract  is,  that  there  shall  be 
a  valid  original  contract  of  insurance.  If  the  insurer  is  not  bound,  he 
has  no  interest  in  the  loss,  and  without  such  interest  the  reinsurance 
must  be  void.  Carpenter  v.  Providence  Ins  Co.,  16  Pet.  (U.  S.)  495. 
The  reinsurer  may,  therefore,  defend  by  proving  that  the  original  re- 
insurance was  void.  It  would  even  seem  that  he  may  claim  that  the 
insurer  shall  avoid  it  where  it  is  voidable.  N.  Y.  Ins.  Co.  v.  Prot. 
Ins.  Co.,  1  Story  (C.  C),  458 ;  Eagle  Ins.  Co.  v.  Lafayette  Ins.  Co., 
9  Ind.  443.  The  reinsured  must  prove  the  policy,  the  loss,  and  all  the 
steps  which  are  necessary  to  make  out  a  complete  legal  liability  from 
himself  to  the  insured,  in  the  same  manner  that  the  insured  himself 
must  have  done.  3  Kent's  Com.  279.  But  he  need  not  prove  either 
that  he  has  paid,  or  can  pay,  or  even  that  he  intends  to  pay  the  loss 
to  the  insured.  Hone  v.  Mutual  Scfety  Ins.  Co.,  1  Sandf.  (N.  Y.) 
137;  Blackstone  v.  Alemannia  Ins.  Co.,  56  N.  Y.  104;  Fame  his.  Co.^s 
Appeal,  83  Penn.  St.  396.     If  the  reinsurance  is  for  a  part  only  of  the 
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sum  originally  insured,  and  the  loss  is  a  partial  one,  yet  the  reinsurer 
must  pay  the  whole,  and  cannot  prove  a  usage  to  pay  only  a  propor- 
tionate part,  unless  there  is  a  provision  that  the  loss  shall  be  payable 
pro  rata.  Id.  Where  the  loss  was  payable  j'.'rf?  rata^  at  the  same  time 
and  in  the  same  manner  as  by  the  reinsured,  the  reinsurer  was  only 
held  for  such  sum  as  the  reinsured  actually  paid.  Illinois  Ins.  Co.  v. 
Andes  Ins.  Co.,  67  111.  302;  16  Am.  Rep.  620.  If  the  insurer  resists 
the  claim  in  good  faith,  the  reinsurer  will  be  liable  to  him  for  the 
costs  and  expenses  after  notice.  JV.  Y.  State  Ins.  Co.  v.  Prot.  Ins. 
Co.,  1  Story  (C.  C.)  458 ;  Ilastie  v.  De  Peyster,  3  Cai.  (N.  Y.)  190. 
The  same  obligations  of  good  faith  exist  between  the  insurer  and  the 
reinsurer  as  between  the  original  parties,  and  the  insurer  must  com- 
municate all  material  facts  within  his  knowledge,  or  the  policy  will  be 
void.  Bmjoery  Ins.  Co.  v.  N.  Y.  Ins.  Co.,  17  Wend.  (N.  Y.)  359.  In 
a  policy  of  reinsurance  any  provision  as  to  other  insurance  means  other 
insurance  of  a  like  kind,  that  is,  reinsm-ance.  Mut.  Safety  Ins.  Co.  v. 
Hone,  2  N.  Y.  235. 

ARTICLE   YII. 

THE    EISK,    ITS   DURATION    AND    EXTENT. 

Section  1.  In  general.  In  ordinary  cases,  the  risk  insured  against 
is  uncertain  as  to  the  time  when  it  may  occur,  as  well  as  in  reference 
to  its  occurring  at  all.  The  insurance  of  a  crop  against  failure,  for 
instance,  would  have  reference  to  the  time  of  harvest,  a  fixed  event, 
while  in  ordinary  fire  and  life  insurance,  there  is  no  time  to  which  the 
risk  can  particularly  be  referred.  In  marine  insurance,  the  insurance 
may  be  for  a  particular  voyage.  In  accident  insurance,  for  a  certain 
journey.  In  most  cases  then,  it  is  an  essential  part  of  the  contract  that 
there  shall  be  some  certain  period  limited,  during  which  the  loss  must 
occur  in  order  to  be  covered  by  the  contract.  Strohn  v.  Hartford  Ins. 
Co.,  37  Wis.  625  ;  19  Am.  Rep.  777.  This  period  may  cither  be  defi- 
nitely stated  in  the  contract,  or  its  term  may  be  fixed  by  reference 
to  external  matters.  This  term  may  relate  l)ack  or  not  begin  till  a  fu- 
ture date.  The  ordinary  presumption,  in  the  absence  of  any  express 
provision,  is  that  it  begins  at  the  date  of  the  policy,  although  the  policy 
may  be  actually  delivered  after  the  date.  Lightbody  v.  N.  A.  Ins. 
Co.,  23  Wend.  (N.  Y.)  IS.  If  there  is  a  pro^^sion  that  it  shall  not  take 
effect  till  a  premium  is  paid  or  some  other  condition  is  complied  with, 
when  the  requirement  is  performed  or  waived,  the  risk  relates  back  to 
the  date.  Ruse  v.  Mutual  Benefit  Ins.  Co.,  23  N.  Y.  (9  Smith)  516 ; 
Vol.  IY.— 9 
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Whitaher  v.  Farmers'  Union  Ins.  Co.,  29  Barb.  (N.  T.)  312 ;  Hubhard 
y.  Hartford  Ins.  Co.,  33  Iowa,  325;  11  Am.  Eep.  125;  Hallock\. 
Com.  Ins.  Co.,  26  N.  J.  268  ;  S.  C,  27  id.  645 ;  Walker  x.  Metro- 
politan Ins.  Co.,  56  Me.  371.  And  this,  even  thougli  a  loss  inter- 
venes, lightbody  v.  N.  A.  Ins.  Co.,  23  Wend.  (N.  Y.)  18 ;  Damen- 
port  V.  Peoria  Ins.  Co.,  17  Iowa,  276 ;  Baldwin  v.  Chouteau  Ins. 
Co.,  56  Mo.  151 ;  17  Am.  Eep.  671 ;  Com.  Ins.  Co.  v.  Hallock,  27 
N.  J,  645.  If  the  time  when  it  shall  take  effect  is  fixed  by  agree- 
ment, a  previous  delivery  does  not  hasten  its  beginning.  Atr.  Horse 
Ins.  Co.  V.  Patterson,  28  Ind.  17;  Western  v.  Genesee  Ins.  Co.,  12 
N.  Y.  258.  As  where  it  was  not  to  take  effect  till  a  previous  policy 
was  surrendered.  Atlantic  Ins.  Co.  v.  Goodall,  35  N.  H.  328.  "Where 
the  policy  runs  from  one  day  to  another,  it  would,  unless  circumstances 
controlled  it,  exclude  the  first  day  and  include  the  second.  Isaacs  v. 
Royal  Ins.  Co.,  5  L.  E.  Ex.  296.  "Where  no  day  was  fixed  for  the 
beginning  of  the  risk,  but  the  policy  was  one  of  reinsm-ance,  it  was 
held  to  cover  the  same  time  as  the  original  policy,  though  that  had 
taken  effect  some  montlis  before.  Philadelphia  Ins.  Co.  v.  American 
Ins.  Co.,  23  Penn.  St.  65.  Where  the  policy  is  not  to  attach,  if  the 
subject  insured  was  dead  "  at  the  time  of  insm-ance,"  the  time  of  in- 
surance means  the  commencement  of  the  risk  which  may  be  long 
before  the  date  or  delivery  of  the  policy.  American  Ins.  Co.  v.  Pat- 
terson, 28  Ind.  17 ;  Kentucky  Ins.  Co.  v.  Jenks,  5  id,  96.  Where 
policies  run  for  a  fixed  term,  it  may  often  be  necessary  to  determine 
the  day  when  they  commence,  in  order  to  fix  the  day  when  they  ex- 
pire. It  is  usual  to  avoid  these  questions  by  fixing  in  the  policy  the 
day  and  hour  on  which  the  risk  shall  begin  and  end.  A  policy  from 
August  1st,  1854,  to  August  1st,  1854,  which  should  have  been  to  Aug. 
1st,  1859,  was  shown  by  a  reference  to  the  indorsement  made  by  the 
insurers  on  the  pohcy,  to  the  application,  and  to  the  amount  of  the  pre- 
mium and  deposit  note,  to  be  an  insurance  for  five  years  from  the  1st 
of  Aug.  1854.  liberty  Hall  Ass.  v.  Housatonic  lis.  Co.,  7  Gray 
(Mass.),  261. 

§  2.  What  risks  are  covered  by  the  policy.  After  the  risk  once 
attaches,  it  covers,  for  the  term  stated,  unless  suspended,  all  loss  by  fire, 
death,  accident,  or  whatever  cause  of  loss  or  injury  be  provided  against, 
however  occasioned,  unless  there  is  some  specific  provision  to  the 
contrary.  As  we  have  before  seen,  it  is  seldom  that  a  policy  does  not 
contain  some  limitations.  These  are  usually  intended  to  exclude  from 
the  risk  all  losses  occasioned  by  the  act  of  the  insured,  and  all  losses 
which  by  their  circumstances  are  tainted  with  suspicion  of  secret  fraud. 
There  are  some  questions  which  have  arisen  upon  the  meaning  of  the 
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general  term.  It  lias  been  a  question  what  would  constitute  an  injury 
by  fire.  Where  the  damage  is  done  in  the  intentional  application  of 
heat  for  some  other  pui-pose,  which  by  accident  or  negligence  does 
injury,  it  is  not  within  the  policy.  Austin  v.  Drewe,  6  Taimt.  436  ; 
Scripture  v.  Lowell,  10  Cush.  (Mass.)  356.  But  in  many  circumstances 
a  loss  by  scorching  paint,  cracking  glass  and  blistering  pictures  and 
furniture,  or  heating  and  destroying  other  articles,  may  be  proper  loss 
when  caused  by  heat  or  fire  which,  if  carried  farther,  would  cause  their 
destruction,  which  would  be  a  loss  covered.  Id.  In  other  words,  the 
liability  does  not  depend  on  the  nature  of  the  injury  done,  but  upon  its 
cause.  Where  the  policy  did  not  cover  a  fire  originating  in  the  build- 
ing insured,  a  fire  caused  by  the  heat  of  another  fire  penetrating  through 
the  wall,  is  not  within  the  exception.  Sohier  v.  Norwich  Ins.  Co.,  11 
AUen  (Mass.),  336.  Fire  caused  by  a  mob  is  not  caused  by  "  usurped 
power."  Drinhwcvter  v.  London  Ass.  Co.,  2  Wils.  363.  Nor  is  a  de- 
struction by  municipal  authority  to  stay  the  spread  of  a  conflagration 
caused  by  "  usurped  power,"  though  done  illegally.  City  Ins.  Co.  v. 
Corlies,  21  Wend.  (K.  Y.)  367 ;  Pentzx.  ^tna  Ins.  Co.,  9  Paige's  Ch. 
(N.  Y.)  568.  A  fire  set  by  lawful  orders  of  military  authority  is  not 
caused  "  by  mobs  or  riots."  Harris  v.  York  Ins.  Co.,  50  Penn.  St.  341 ; 
Boon  V.  ^tna  Ins.  Co.^  40  Conn.  575.  Loss  caused  by  invasion 
includes  buildings  burned  by  soldiers,  even  if  done  without  orders. 
Barton  v.  Home  Ins.  Co.,  42  Mo.  156.  If  the  insurer  be  liable  for 
loss  occasioned  by  riot,  the  fact  need  not  be  established  by  a  prosecution, 
not  is  it  material  that  the  mob  was  originally  lawfully  gathered.  Dupin 
V.  Mutual  Ins  Co.,  5  La.  Ann.  482.  Damages  from  efforts  to  save  the 
property  from  fire,  as  by  water,  and  breakage  by  removal,  and  by  loss 
or  theft  consec[uent  upon  exposure  occasioned  by  the  fire,  are  vrithin 
the  risk  covered  by  a  fire-policy.  Whitehurst  v.  Fayetteville  Ins.  Co., 
6  Jones  (N.  C),  352  ;  Stanley  v.  Western  Ins.  Co.,  3  L.  E.  Exch.  71 ; 
Lewis  V.  Springfield  Ins.  Co.,  10  Gray  (Mass.),  159  ;  Tilton  v.  Hamil- 
ton Ins.  Co.,  1  Bosw.  (N.  Y.)  367  ;  Independent  Ins.  Co.  v.  Agnew,  34 
Penn.  St.  96 ;  Witherell  v.  Maine  Lis.  Co.,  49  Me.  200 ;  Talajnon  v. 
Home  Ins.  Co.,  16  La.  Ann.  426.  It  must  appear  that  the  loss  resulted 
from  the  fire,  and  if  this  is  established,  it  is  immaterial  whether  it  was 
at  the  time  of  the  fire  or  afterward.  Newmarlc  v.  London  d;  L.  Ins. 
Co.,  30  Mo.  160.  But  loss  from  either  of  these  causes  may  be  expressly 
excluded.  Fernandez  v.  Merchant^  Ins.  Co.,  17  La.  Ann.  131 ;  Webb 
V.  Prot.  Ins.  Co.,  14  Mo.  3.  Where  the  loss  was  in  consequence  of 
removal,  it  must  appear  that  the  removal  was  reasonably  necessary. 
Hillier  v.  Alleghany  County  Ins.  Co.,  3  Penn.  St.  470  ;  Case  v.  Hart- 
ford Ins.  Co.,  13  111.  676  ;  Brady  v.  N.  W.  Lis.  Co.,  11  Mich.  425. 
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Goods  kept  for  illegal  sale  are  covered.     Niagara  Ins.  Co.  v.  BeGraff^ 
12  Mich.  124.     A  loss  by  fire  resulting  from  liglitning  is  covered,  but 
not  the  injury  caused  by  its  direct  destruction  of  the  property.     Loss 
by  lightning  is  a  different  risk.     Bahcoch  v.  Montgomery  County  Ins. 
Co.,  6  Barb.  (^.  T.)  637  ;  S.  C,  4:^".  Y.  326 ;  Kenniston  v.  Merrimack 
County  Ins.  Co..,  14  N.  H.  341  ;  Andrews  \.  Union  Ins.  Co.,  37  Me. 
356.     Mere  carelessness  or  negligence,  however  great,   of  the  insured 
or  his  tenants  or  servants,  is  no  defense,  unless  it  amounts  to  fraud,  or 
legal   misconduct.     Citizens'  Ins.  Co.  v.  Marsh,   41  Penn.  St.  387 ; 
Cumberland  Valley  Ins.  Co.  v.  Douglas,  58  Penn.  St.  419 ;  Shaw  v. 
Moherds,  6  Ad.  &  El.  75 ;  Columbian  Ins.  Co.  v.  Lawrence,  10  Pet. 
(U.  S.)  507  ;  Gates  v.  JIadison  County  lis.  Co.,  5  X.  T.  469  ;  Williams 
V.  JV.  E.  Ins.  Co.,  31  Me.  219  ;  Johnson  v.  Berkshire  Ins.  Co.,  4  Allen 
(Mass.),  388  ;   Mueller  v.  Putnam  Ins.  Co.,  45  Mo.  84 ;  Mickey  v. 
Burlington  Ins.  Co.,  35  Iowa,  174  ;  14  Am.  Rep.  494 ;  Lycoming  Ins. 
Co.  V.  Barringer,  73  111.  230.    Misconduct  is  defined  to  be  the  transgres- 
sion of  some  established  and  definite  rule  of  action,  where  no  discretion  is 
left,  as  distinguished  from  carelessness  and  unskillfulness,  which  are  the 
transgression  of  indefinite  rules  which  give  room  for  discretion.  Citizens^ 
Ins.  Co.  V.  Marsh,  41  Penn.  St.  387.     Thus,  the  using  forbidden  means 
of  increasing  the  furnace  fires  on  a  racing  steamboat,  or  neglecting  to 
apply  water  when  at  hand,  to  control  a  small  fire,  would  be  instances  of 
misconduct.   (Id. ;  Chandlers.  Worcester  Ins. Co.,  3  Cush.  [Mass.]  328)  ; 
but  negligence,  in  matters  which  the  policy  expressly  guards  against, 
is  fatal,  as  the  resulting  loss  is  excluded  from  the   risk.     Worcester 
V.  Worcester  Ins.  Co.,  9  Gray  (Mass.),  27.     As  the  loss  is  not  within 
the  risk,  it  is  immaterial  that  the  fire  originated  without  fault  on  the 
part  of  the  insured.     Id.     Willful  exposure  is  something  more  than 
neo-lio-ence.     Providence  Ins.  Co.  v.  Martin,  32  Md.  310.     But  gross 
negligence  may  be  evidence  of  fraud,  or  bad  faith,  which  always  avoids 
the  policy,   as  no  one  can  be  allowed  to  profit  by  his  own  turpitude. 
Henderson  v.  Western  Ins.  Co.,  10  Robt.  (La.)  164 ;  Huckins  v.  People's 
Ins.  Co.,  31  N.  H.   238;  Robinson  v.  Mercer  County  Ins.  Co.,  '2,1  IST. 
J.  134.   Where  losses  by  gross  negligence  or  design  are  excepted,  gross 
negligence  means  a  want  of  even  slight  diligence  {Campbell  v.  Mon- 
mouth Ins.  Co.,  69  Me.  530);  but  it  is  not  design,  which  imports  inten- 
tion.    Catlin  V.  Spring fidd  Ins.  Co.,   1  Sumn.  (C.  C.)  434 ;   Gove  v. 
Farmers^  Ins.  Co.,  48  K  H.  41  ;  2  Am.  Rep.  168.  Where  loss  is  not  the 
direct  result  of  the  fire,  the  issue  is  whether  the  fire  was  the  proximate 
cause.  Where  the  walls  of  a  burned  building  fell  the  day  after  the  fire, 
and  crushed  a  neighboring  building,  the  injury  was  covered  by  the  insur- 
ance.   Johnston  v.  West  of  Scotland  Ins.  Co.,  7  Sess.  Gas.  (S.  C.)  52. 
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But,  where  a  building  fell,  and  afterward  the  ruins  caught  fire,  the  fire 
was  not  the  cause  of  the  loss.  Nave  v.  Home  Ins.  Co.,  37  Mo.  430.  But, 
so  far  as  the  building  or  its  contents  were  not  destroyed  by  the  fall,  but 
were  destroyed  by  the  resulting  fire,  they  are  covered.  Lewis  v.  Spring- 
field Ins.  Co.,  10  Gray  (Mass.),  159.  Fire  by  spontaneous  combustion 
is  within  the  risk.  Brit.  Am.  Lis.  Co.  v.  Joseph,  9  Low.  Can.  448. 
So  where  a  steamboat  was  burned  in  consequence  of  an  explosion  of 
gunpowder.  Waters  v.  Merchants'  Ins.  Co.,  11  Pet.  (U.  S.)  213.  AVhere 
the  building  was  blown  up  to  stop  the  fire,  and  afterward  burned,  the 
goods  in  it  were  covered.  Citj/  Ins.  Co.  v.  Corlies,  21  Wend.  (N.  Y.) 
367.  In  Scripture  v.  Lowell  Ins.  Co.,  10  Cush.  (Mass.)  356,  damage 
by  explosion  caused  by  fire  applied  to  gunpowder  was  held  to  be  caused 
by  the  fire.  But  where  the  explosion  is  at  a  distance,  and  the  injury 
is  caused  by  the  concussion  which  follows,  it  is  not  a  damage  by  fire. 
M)erett  v.  London  Ass.  Co.,  19  C.  B.  (N.  S.)  126  ;  Cdballero  v.  Rome 
Ins.  Co.,  15  La.  Ann.  217.  Loss  by  the  explosion  of  a  steam  boiler  is 
not  a  loss  by  fire.  Millaudon  v.  Orleans  Ins.  Co.,  4  La.  Ann.  15.  If 
fire  resulted  from  such  explosion,  the  damage,  so  far  as  caused  by  that 
alone,  would  be  covered.  Brigcjs  v.  N.  A.  Ins.  Co.,  53  ]^.  Y.  446  ; 
66  Barb.  325.  But  where  a  loss,  occasioned  by  the  explosion  of  a 
steam  boiler,  is  excepted  from  the  risk,  a  loss  by  resulting  fire  is  not 
covered.  St.  John  v.  Am.  Ins.  Co.,  1  Duer  (N.  Y.),  371 ;  S.  C,  11 
N.  Y.  (1  Kern.)  516  ;  Hayward  v.  Liverpool  &  L.  Ins.  Co.,  7  Bosw. 
(N.  Y.)  385.  And  this,  even  if  the  explosion  and  original  fire  were  in 
some  other  building.  Mutual  Ins.  Co.  v.  Tweed,  7  Wall.  (U.  S.)  44. 
But  the  law  was  held  differently  in  Commercial  Ins.  Co.  v.  Robinson, 
64  111.  265  ;  11  Am.  Rep.  557 ;  where  the  fire  was  caused  by  gas 
which  came  in  contact  with  a  light  and  caused  an  explosion  and  follow- 
ing conflagration,  the  loss  was  not  covered  by  a  policy  which  excepted 
loss  resulting  from  an  explosion.  United  Ins.  Co.  v.  Foote,  22  Ohio  St. 
340  ;  10  Am.  Rep.  735  ;  Stanley  v.  Western  Ins.  Co.,  L.  R.,  3  Exch. 
71.  Where  a  vessel  being  injured  by  a  collision,  took  fire  in  consequence, 
burned  and  sank,  the  liability  on  a  fire  policy  depends  on  the  question 
whether  the  sinking  was  caused  by  the  collision  alone,  or  by  the 
fire.  Norwich  Transp.  Co.  v.  West  Mass.  Ins.  Co.,  34  Conn.  561 ; 
Howard  Ins.  Co.  v.  Norwich  Ins.  Co.,  12  Wall  (U.  S.)  194.  Wliere 
the  excepted  cause,  as  explosion  or  collision,  substantially  destroys 
the  property,  there  can  be  no  recovery  for  a  subsequent  event  like 
the  burning  or  sinking  of  the  ship.  Evans  v,  Cohimhian  Ins.  Co., 
44  N.  Y.  (5  Hand)  146  ;  4  Am.  Rep.  650  ;  Nave  v.  Home  Ins.  Co.,  37 
Mo.  430.  If  the  controversy  is  as  to  what  goods  are  included  in  the  de- 
scription in  the  policy,  the  presumptions  are  against  the  insurers.  Frank- 
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Ihi  Ins.  Co.  V,  Updegraff,  43  Penn.  St.  350  ;  Clarice  v.  Firemen^ s  Ins. 
Co.,  18  La.  (0.  S.)  431.  Wearing  apparel,  furniture  and  stock  of  a  gro- 
cery does  not  include  linen  and  sheets  intended  for  sale.  Nor  an  article 
like  a  watch  which  the  policy  requires  should  be  particularly  set  out. 
Clary  v.  Prot.  Ins.  Co.,  1  "Wright  (Ohio),  228 ;  Watchorn  v.  Lam^g- 
ford,  3  Camp.  422.  Stock  in  trade  in  mechanical  pursuits  include 
fixtures  and  implements.  Moadinger  v.  Mech.  Ins.  Co.,  2  Hall  (N. 
Y.),  490.  Furniture  and  moveables  do  not  include  fixtures  {Holmes 
V.  Charlestow7i  Ins.  Co.,  10  Mete.  [Mass.]  211) ;  nor  does  jewelry,  as 
a  stock  in  trade,  include  musical  instruments,  guns  or  books  {Rafely. 
Nashville  Ins.  Co.,  7  La.  Ann.  244) ;  nor  does  merchandise  include 
articles  kept  wholly  or  in  part  for  use  {Kent  v.  Lwerpool  Ins.  Co.,  26 
Ind.  294 ;  Burgess  v.  Allia?ice  Ins.  Co.,  10  Allen  [Mass.],  221) ;  nor 
an  unfurnished  house,  materials  prepared  for  it,  but  left  in  an  adjoin- 
ing house  {Ellmaher  v.  Franldin  Ins.  Co.,  5  Penn.  St.  183) ;  nor  a 
vessel,  materials  for  her,  if  left  about  the  yard.  Mason  v.  Frayiklin 
Ins.  Co.,  12  G.  &  J.  (Md.)  468  ;  Hood  v.  Manhattan  Ins.  Co.,  11  E". 
Y.  532.  ''  Stock  of  watches,  watch  trimmings,"  etc.,  include  plate, 
silver  plate,  tools  and  other  articles  which  usually  form  part  of  similar 
stock  {Crosby  v.  Franklin  Ins.  Co.,  5  Gray  [Mass.],  504)  ;  and  "house 
or  building  "  every  thing  appurtenant  to  or  connected  with  the  main 
building  (  Worhnanr.  la.  Ins.  Co.,  2  La.  [O.  S.]  507 ;  Blake  v.  Ex- 
change Ins.  Co.,  12  Gray  [Mass.],  265 ;  White  v.  Mut.  Ass.  Co.,  8 
Gray  [Mass.],  566)  ;  and  ship-yard,  all  places  used  as  part  of  it  (  Webb 
V.  Nat.  Ins.  Co.,  2  Sandf.  [N.  Y.]  497) ;  and  stock  yard  of  lumber, 
pieces  partly  prepared  to  put  into  the  vessel,  (id. )  and  steam  starch 
manufactory,  necessary  machinery  {Bigler  v.  N.  Y.  Central  Ins.  Co.  ^ 
20  Barb.  [I^T.  Y.]  635  ;  Peoria  Ins.  Co.  v.  lewis,  18  111.  553)  ;  raw 
stock  is  included  under  stock  manufactured  and  in  process.  Spratley 
V.  Hartford  Ins.  Co.,1  Dill.  (C.  C.)  392.  Merchandise,  "such  as  is 
usually  kept  in  country  stores  "  includes  all  goods  usually  so  kept, 
though  belonging  to  classes  which  the  policy  requires  to  be  specially 
insured  {Franklin  Ins.  Co.  v.  Updegraff,  43  Penn.  St.  350) ;  but  not 
where  there  is  a  special  condition  against  them.  Birmingham  Ins. 
Co.  V.  Kroegher,  83  Penn.  St.  64.  It  is  a  question  of  fact  whether  a 
certain  article  is  included  under  the  word  "  groceries."  A  wagon- 
maker's  shop  includes  articles  commonly  used  in  the  business,  although 
their  use  is  prohibited  by  the  printed  part  of  the  policy.  Archer  v. 
Merchants^  Ins.  Co.,  43  Mo.  434.  That  the  article  is  kept  for  illegal 
sale  does  not  deprive  it  of  protection.  Niagara  Ins.  Co.  v.  DeGraff, 
12  Mich.  124.  Insurance  on  merchandise  covers  their  own  or  that 
held  by  them  in  trust,  or  in  which  they  have  an  interest,  or  liability, 
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and  covers  tlie  goods  and  not  the  insurer's  interest  only.  Home  Ins. 
Co.  y.  Baltimore  Warehouse  Co.,  93  U.  S.  527.  Goods  "  held  in 
trust "  are  goods  with  which  the  insured  is  intrusted,  and  the  words 
do  not  imply  any  technical  trust  {Hough  v.  People's  Ins.  Co.,  36  Md. 
398 ;  Home  Ins.  Co.  v.  Baltimore  Warehouse  Co.,  93  U.  S.  527) ;  they 
cover  every  thing  in  which  the  insured  has  a  qualified  interest  by  pos- 
session while  the  ownership  is  in  another.  Turner  v,  Stetts,  28  Ala. 
420.  Thus,  cloth  in  the  possession  of  the  insured  is  covered  by  these 
words  {Stillwell  v.  Staples,  19  iS".  Y.  [5  Smith]  401) ;  or  goods  on 
which  he  had  made  advances,  he  having  represented  the  security  of 
these  as  his  object.  Parks  v.  Gen.  Ass.  Co.,  5  Pick.  (Mass.)  34.  An 
insurance  on  "  all  the  articles  making  up  the  stock  of  a  porkhouse " 
covers  every  thing  belonging  to  the  stock  without  regard  to  individual 
ownership,  ^tiia  Ins.  Co.  v.  Jaclcson,  16  B  Monr.  (Ky.)  250.  On 
freight  cars  owned  or  used  by  the  company  covers  cars  of  other  roads 
in  then-  possession.  Com.  v.  Hide  and  Leather  Ins.  Co.,  112  Mass. 
•  136 ;  17  Am.  Rep.  72.  Blankets  used  to  protect  a  store  from  fire  are 
not  covered  by  an  insurance  on  the  stock.  Welles  v.  Boston  Ins.  Co., 
6  Pick.  (Mass.)  182.  On  logs  piled  along  the  line,  does  not  cover  those 
belonging  to  others  though  the  railroad  may  be  liable  for  burning 
them.  Monadnock  Railroad  v.  Man.  Ins.  Co.,  113  Mass.  77.  Where 
the  place  in  which  the  goods  are  insured  is  limited,  they  are  not  covered 
in  other  places.  Annapolis  Railroad  v.  Baltimore  Ins.  Co.,  32  Md. 
37 ;  3  Am.  Rep.  1112.  As  a  rule  the  fact  that  they  are  described 
as  in  a  certain  building  is  enough.  Severance  v.  Continental  Ins. 
Co.,  5  Biss.  (U.  S.)  156  ;  Maryland  Ins.  Co.  v.  Gusdorf,  43  Md. 
506  ;  Hartford  Ins.  Co.  v.  Farrish,  73  111.  166.  But  this  may  depend 
on  the  nature  of  the  article  and  the  apparent  intention. 

§  4.  Termination  of  risk.  The  risk  may  be  terminated  either  by 
the  expiration  of  the  term  for  which  the  insurance  was  effected,  by  a 
voluntary  abandonment  of  the  contract,  by  mutual  consent,  by  a  can- 
cellation by  the  insurer,  or,  a  surrender  by  the  insured ;  in  either  case, 
under  some  power  reserved  in  the  contract ;  by  a  breach  of  some  con- 
dition by  the  insured  of  which  the  insurer  takes  advantage,  or  by  the 
happening  of  the  contingency  insured  against.  Where  the  policy  ex- 
pires in  its  regular  course,  it  is  only  a  question  of  interpretation.  If 
it  is  a  time  poKcy,  its  expiration  is  fixed  by  its  beginning,  which  we 
have  already  discussed,  or  the  exact  time  of  its  termination  may  be 
stated  in  the  policy.  If  it  is  intended  to  cover  a  particular  risk,  it  ex- 
pires when  the  risk  ceases.  Thus,  an  insurance  for  a  voyage,  or  a 
journey,  would  terminate  wdien  the  voyage,  or  the  journey,  termin- 
ated.    Where  the  contract  is  once  entered  into  and  has  become  bind- 
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ing,  it  cannot  be  canceled  by  either  without  the  consent  of  the  other. 
The  agreement  to  abrogate  must  be  perfected  by  a  mutual  assent  to  it. 
Alliance  Ins.  Co.  v.  Swift,  10  Cush.  (Mass.)  433 ;  Sands  v.  Hill,  42 
Barb.  (N.  Y.)  (j^l;Fabyan  v.  Union  Ins.  Co.,  33  N.  H.  203.  The 
agreement  may  be  by  parol.  Where  the  right  to  cancel  is  reserved  to 
the  insurer,  and  he  attempts  to  exercise  it  against  the  will  of  the  in- 
sured, he  must  bring  himself  strictly  within  the  terms  of  the  right 
reserved.  A  mere  notice  of  a  desire  to  cancel,  with  an  agreement  that 
the  policy  may  remain  till  other  insurance  is  got,  is  not  enough.  Goit 
V.  JVat.  Prot  Ins.  Co.,  25  Barb.  (N.  Y.)  189.  If  the  contract  is  ter- 
minable on  a  refusal  to  pay  an  assessment  on  demand,  the  assessment 
must  be  a  valid  one.  In  re  People's  Ins.  Co.,  0  Allen  (Mass.),  319. 
If  the  notice  is  given  a  longer  time  before  loss  than  the  contract  re- 
quires, the  insurers  are  not  liable,  and  it  is  immaterial,  that  an  earlier 
date  is  stated  in  the  notice,  than  the  facts  required.  Emmott  v.  Slater 
Ins.  Co.,  7  R.  I.  562.  A  temporary  contract  made  by  an  agent  giving 
protection  subject  to  the  approval  of  the  insurer,  is  terminated  when' 
the  insured  receives  notice  of  their  disapproval.  Goodfelloto  v.  Tirnies 
Ass.  Co.,  17  Up.  Can.  411.  And  the  neglect  of  the  agent  to  give  such 
notice  continues  the  contract.  Franklin  Ins.  Co.  v.  Massey,  33  Penn. 
St.  221.  "Where  the  right  to  cancel  is  upon  notice  and  pajTnent  of 
return  premium,  the  policy  does  not  terminate  till  the  return  premium 
is  paid,  or  tendered.  Van  Valkenhurgh  v.  lenox  Ins.  Co.,  51  N.  Y. 
(6  Sick.)  465  ;  lyman  v.  State  Ins.  Co.,  14  Allen  (Mass.),  329  ;  Home 
Ins.  Co.  V.  Curtis,  32  Mich.  402.  Where  the  notice  was  required  to 
be  served  on  the  defendant  personally,  but  was  sent  by  mail,  it  is  good 
if  actually  received  by  him  without  objection.  Hollister  v.  Quincy 
Ins.  Co.,  118  Mass.  478 ;  Plath  v.  Farmers'  Pis.  Co.,  23  Mum.  479. 
A  surrender  is  governed  by  the  same  rules  as  a  cancellation.  If  the 
policy  is  set  up  by  one  who  has  attempted  to  surrender  it,  it  would 
require  less  evidence  than  if  he  set  up  a  surrender  as  a  defense  to  an 
assessment  or  premium  note.  In  case  of  a  claim  that  the  insurance 
has  been  forfeited  by  breach  of  some  condition,  it  will  depend  on  its 
terms  whether  the  policy  becomes  void  at  once,  or  the  company  must 
avoid  it  by  some  act  on  their  part.  In  the  case  of  all  warranties  or 
conditions,  the  non-performance  of  which  lies  within  the  knowledge  of 
the  insured,  the  rule  would  not  require  any  action  by  the  insurers  till 
the  breach  came  to  their  knowledge.  If  alter  that  they  treat  the  policy 
as  binding,  it  is  a  waiver  of  the  breach.  Finley  v.  Lycoming  County 
Ins.  Co.,  30  Penn.  St.  311;  Forhes  v.  Agawam  Pis.  Co.,  9  Cush. 
(Mass.)  470;  Allen  v.  Vermont  Ins.  Co.,  12  Yt.  366.  The  act  may 
be  explained  as  a  mistake.     Thus  where  under  a  vote  to  assess  aU 
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j)olicies  in  force,  the  treasurer  made  out  an  assessment  on  a  policy 
whicli  had  been  forfeited,  it  did  not  revive  the  policy.  Diehl  v. 
Adams  County  Ins.  Co.,  58  Penn.  St.  443;  Beatty  v.  Lycoming 
County  Ins.  Co.,  &Q  Penn.  St.  9  ;  5  Am.  Kep.  318.  As  a  rule,  a 
policy  is  teraiinated  by  a  total  loss.  But  in  some  mutual  companies, 
while  the  company  is  no  farther  liable,  the  liability  of  the  insured 
upon  his  premium  note  continues  for  the  full  original  term.  Boot  and 
Shoe  Manufs  Ins.  Co.  v.  Melrose  Soc,  117  Mass.  199.  In  case  of  a 
partial  loss,  the  sum  at  risk  by  the  insurers  is  diminished  by  the  amount 
which  they  pay,  and  the  policy  remains  valid  for  the  remainder.  If 
the  policy  provides  that  so  long  as  a  forbidden  use  is  made  of  the 
premises,  or  some  other  provision  is  violated,  the  policy  shall  cease,  it 
will  revive  when  such  violation  ceases.  Ins.  Co.  of  N.  A.  v.  Mc- 
Doioell,  50  111.  120 ;  U.  S.  Ins.  Co.  v.  Kimberly,  34  Md.  224  ;  5  Am. 
Rep.  325  ;  Moore  v.  Protection  Ins.  Co.,  29  Me.  97. 

ARTICLE  VIII. 

LOSS    AND    ITS    ADJUSTMENT. 

Section  1.  In  general.  The  amount  payable  for  a  loss  is  the  sum 
which  will  fairly  remunerate  the  party  insured.  In  cases  where  that 
sum  cannot  be  ascertained  by  ordinary  rules  of  computation,  the  parties 
usually  agree  upon  some  arbitrary  sum.  Thus,  in  life  insurance,  where 
the  loss  is  total,  the  policy  is  valued,  and  the  sum  stated  on  it  is  final. 
Even  here,  where  the  interest,  as  in  case  of  a  creditor  who  insures  his 
debtor's  life,  is  a  definite  one,  any  great  excess  of  insurance  over  the 
amount  of  the  debt  would  be  evidence  of  fraud,  and  tend  to  bring  the 
policy  within  the  class  of  wagering  or  gambling  policies.  Mitchell  v. 
Union  Ins.  Co.,  45  Me.  104.  And  in  case  of  double  insurance  there 
may  be  contribution.  Ilehdon  v.  West,  3  Best  &  Sm.  579.  In  case  of 
fire,  where  the  end  is  to  indemnify  the  insured,  all  loss  caused  imme- 
diately by  the  fire  is  to  be  included  in  the  estimate.  TJnderhill  v. 
Agaioam,  Ins.  Co.,  6  Cush.  (Mass.)  440  ;  Peddle  v.  Quebec  Ins.  Co.,  1 
Stuart  (L.  C),  174.  Remote  and  consequential  damages,  such  as  the 
loss  of  custom  to  an  inn  {Sun  Ins.  Co.  v.  Wright,  1  Ad.  &  El.  621 ;  S- 
C,  3  Nev.  ct  Man.  819),  or  of  the  use  and  profits  of  a  mill,  or  loss  of 
services  of  operatives  while  rebuilding  {Mengies  v.  North  British  Ins. 
Co.,  9  Ct.  Sess.  Cas.  [Scotch]  694;  JSTihlox.  N.  A.  Ins.  Co.,  1  Sandf. 
[N.  y.]  551),  or  of  prospective  mnt  {Leonarda  v.  Pha>nix  Ass.  Co., 
2  Rob.  [La.]  131),  cannot  be  recovered.  But  by  special  contract 
either  of  these  losses  might  have  been  covered.  The  expense  of  re- 
YoL.  IV.—  10 
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storing  tlie  lost  property  is  not  the  standard.  In  marine  insurance,  one- 
third  is  allowed  for  the  advantage  of  new  for  old,  but  in  fire  insurance, 
the  jury  must  determine  the  whole  question.  Brinley  v.  National 
Ins.  Co.,  11  Mete.  (Mass.)  195.  The  loss  payable  in  fire  insm-ance  has 
no  reference  to  the  relation  of  the  amount  of  damage  to  the  whole 
value,  but  is  fixed  absolutely  by  the  injury.  Miss.  Ins.  Co.  v.  Ingram^ 
34  Miss.  215 ;  Liscom  v.  Boston  Ins.  Co.,  9  Mete.  (Mass.)  205.  The 
fact  that  the  article  to  be  replaced  is  patented  does  not  alter  the  rule 
of  calculation.  Commonwealth  Ins.  Co.  v.  Sennett,  37  Penn.  St.  205. 
"Where  the  insurers  reserve  the  right  to  rebuild,  if  they  elect  to  do  so 
the  policy  becomes  a  contract  to  rebuild,  and  they  are  liable  for  im- 
perfect performance.  Morrell  v.  Irving  Ins.  Co.,  33  K.  T.  (6  Tiff.) 
429 ;  Times  Lis.  Co.  v.  Hcimke,  5  H.  &  ]^.  935.  This  right  to  rebuild 
can  only  be  gained  by  special  contract,  and  then  the  insurer  has  the 
election  to  pay  the  loss,  or  to  rebuild.  Wallace  v.  Ins.  Co.,  4  La.  (O.  S.) 
289 ;  Com.  Ins.  Co.  v.  Sennett,  37  Penn.  St.  205.  The  election  must 
be  made  within  a  reasonable  time,  which  is  for  the  jury,  and  in  the 
mean  time  all  right  of  action  is  suspended.  HasTcins  v.  Hamilton 
Ins.  Co.,  5  Gray  (Mass.),  432.  An  election  within  a  month  after  the 
proofs  were  furnished  was  held  reasonable,  in  Sutherland  v.  Sun  Ins. 
Co.,  14  Ct.  Sess.  Cas.  ¥.  S.  (Scotch)  775  ;  Ins.  Co.  of  N.  A.  v.  Hope,  58 
111.  75;  11  Am.  Eep.  48.  "Where  the  insurers  partially  completed  their 
repairs,  they  are  to  be  allowed  for  the  value  of  what  they  have  done. 
ParTcer  Y.Eagle  Ins.  Co.,  9  Gray  (Mass.),  152;  Morrell  v.  Irving  Ins. 
Co.,  33  ]^.  Y.  (6  Tiff.)  429.  If  tlie  insurer  undertakes  to  rebuild,  but 
is  refused  permission  to  do  so,  or  prevented  by  the  public  authorities,  it 
is  no  defense  to  him,  and  if  he  has  begun  the  work  he  must  bear  the  loss. 
Brown  V.  Royal  Ins.  Co.,  1  E,  c%  E.  853 ;  Brady  v.  North  Western 
Ins.  Co.,  11  Mich.  425.  After  an  election  to  rebuild,  and  while  the 
work  is  going  on,  the  right  of  action  on  the  policy  is  suspended.  Beals 
V.  Home  Ins.  Co.,  36  Barb.  (K.  Y.)  614 ;  S.  C,  36  N.  Y.  (9  Tiff.)  522. 
If  the  insm-ed  refuses  permission  to  rebuild,  he  loses  his  right  of 
action.  Id.  But,  where  the  insured,  before  an  election,  removed  the 
goods  so  that  the  amount  to  be  replaced  could  not  be  determined,  or 
began  himself  to  rebuild,  it  may  be  evidence  against  him,  but  it  was 
held  not  to  bar  him  of  his  remedy.  N.  T.  Ins.  Co.  v.  Delavan,  8  Paige 
(IST.  Y.),  419.  The  acceptance  of  an  order  to  pay  the  loss  to  some  other 
iierson  than  the  insured  is  not  an  election  not  to  rebuild,  and  does  not 
deprive  the  insurers  of  their  right  to  do  so.  Tolman  v.  Manufacturer^ 
Ins.  Co.,  1  Cush.  (Mass.)  73.  If  the  insurance  is  for  a  specific  amount, 
for  a  given  period,  the  insurers  may  be  obliged  to  repair  more  than 
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once,  if  there  is  a  second  loss.  Trull  v.  Boxhury  Ins.  Co.,  3  Cush. 
(Mass.)  263. 

Even  after  an  election,  the  repairs  must  be  completed  in  a  reason- 
able time,  or  the  insured  may  sue  on  the  policy.  Raskins  v.  Hamil- 
ton Ins.  Co..,  5  Gray  (Mass.),  432;  Home  Ins.  Co.  v.  Garfield,  60  111. 
124  ;  14  Am.  Rep.  27.  The  insurance  company  are  not  liable  for  rent 
while  they  occupy  the  premises  for  the  purpose  of  making  repairs.  St. 
PauVs  Ins.  Co.  v.  Johnson,  77  111.  698.  Neither  a  mortgagee  nor  a 
judgment  creditor  who  has  a  lien  can  control  the  action  of  the  parties 
under  this  clause,  even  after  the  time  provided  for  an  election  has  ex- 
pired.    Stamps  V.  Conn.  Ins.  Co.,  77  N.  C.  209. 

The  fact  that  the  building  destroyed  was  on  leased  land,  and  that 
the  lease  would  have  expired  in  a  few  days,  so  that  the  building  must 
have  been  removed  or  forfeited,  was  held  to  be  immaterial.  Laurent  v. 
Chatham  his.  Co.,  1  Ilall  (N.  Y.),  41.  And  so  that  the  mterest  of  the 
insured  had  been  seized  on  execution.  Strong  v.  Manufacturers''  Ins. 
Co.,  10  Pick.  (Mass.)  40.  So  when  the  goods  are  in  the  custom  house, 
that  the  duties  are  unpaid.  Wolfe  v.  Howard  Ins.  Co.,  1  Sandf.  (JST. 
Y.)  124 ;  S.  C,  1  N.  Y.  583 ;  Cory  v.  Boylston  Ins.  Co.,  107  Mass. 
140  ;  9  Am.  Rep.  14.  But  where  liquor,  subject  to  the  internal  revenue 
tax,  was  destroyed,  it  was  held  that  the  real  loss  was  the  value  less  the 
tax.  Security  Ins.  Co.  v.  Farrell,  2  Ihs.  L.  J.  302.  The  question,  in 
either  case,  would  be  the  market  value,  and  so  long  as  the  tax  was  a 
lien  on  the  goods,  it  would  be  an  element  in  the  market  value 
of  all  like  goods.  A  special  temporary  depression  may  be  dis- 
regarded. McCraig  v.  Quaker  City  Lis.  Co.,  18  Up.  Can.  130 ;  coiv- 
tra.  Grant  v.  vEtna  Ins.  Co.,  11  Low.  Can.  128.  "Where  a  leasehold 
interest  is  insured,  the  length  of  the  term  unexpired  is  to  be  considered. 
Niblo  X.  li.  A.  Lis.  Co.,  1  Sandf.  (N.  Y.)  551.  A  mortgagee  re- 
covers according  to  his  interest  at  the  time  of  loss,  and  it  is  immaterial 
that  the  property  was  afterward  restored  or  improved.  Sussex 
County  Ins.  Co.  v.  Woodruff,  26  N.  J.  541 ;  Foster  v.  Equitable  Ins. 
Co.,  2  Gray  (Mass.),  216 ;  Carpenter  v.  Washington  Ins.  Co.,  16  Pet. 
(U.  S.)  495.  The  mortgagee  can  ordinarily  recover  the  full  amount 
insured,  as  he  is  entitled  to  have  the  whole  value  of  the  mortgaged 
property  kept  good  as  his  security.  State  Mut.  Fire  Ins.  Co.  v.  TJpde- 
graff,  21  Penn.  St.  513.  So  in  case  of  a  vendor  after  his  insurance 
has  been  in  part  paid.  If  there  is  a  surplus,  it  must  be  arranged 
between  the  vendor  and  the  vendee,  and  the  insm-er  caimot  interfere. 
Id.  ;  Boston  and  Salem  Ice  Co.  v.  Boyal  Ins.  Co.,  12  Allen  (Mass.), 
381.  The  value  of  what  is  left  as  security  for  his  debt  is  immaterial. 
Kernochan  v.  N.  Y.  Bowery  Ins.  Co.,  5  Duer  (N.  Y.).  1 ;  S.  C,  17 
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N.  T.  (3  Smith)  428.  A  merchant  or  warehouseman  who  insures 
goods,  his  own  as  well  as  others,  on  commission  or  in  trust,  recovers 
the  full  value.  DeForest  v.  Fulton  Ins.  Co.,  1  Hall  (K.  Y.),  84 ;  Lee 
V.  Howard  Ins.  Co.,  11  Cush.  (Mass.)  324 ;  Brichta  v.  iT.  T.  Lafay- 
ette Ins.  Co.,  2  Hall  (N.  Y.),  372 ;  Waters  v.  Monarch  Ins.  Co.,  5  E. 
&  B.  870  ;  Hough  v.  People's  Ins.  Co.,  36  Md.  398  ;  London  Railway 
Co.  V.  Glyn,  1  E.  &  E.  652  ;  Siter  v.  Mcyrrs,  13  Penn.  St.  218  ;  Home 
Ins.  Co.  V.  Baltimore  Warehouse  Co.,  93  TJ.  S.  527.  Any  balance 
above  the  claim  which  the  consignee  has  upon  the  goods,  he  holds  as 
trustee  for  the  general  owner.  Hough  v.  People's  Ins.  Co.,  36  Md. 
398.  So  an  insurance  of  goods  "  sold  but  not  removed,"  covers  goods 
of  which  there  has  been  a  delivery,  and  the  title  has  passed.  Waring 
V.  Indemnity  Ins.  Co.,  45  ^.  Y.  (6  Hand)  606  ;  6  Am.  Eep.  146.  Where 
a  partnership  is  dissolved  by  death,  the  policy  does  not  cover  goods  added 
to  the  stock  by  the  surviving  partner,  who  continues  the  business.  Wood 
V.  Rutland  Ins.  Co.,  31  Yt.  552.  The  loss  might  be  limited  to  a  certain 
percentage  of  the  value.  Where  the  insured  was  not  to  claim  over 
three-fourths  of  the  actual  loss,  pro^^ded  it  did  not  amount  to  over 
three-fourths  of  the  sum  insured,  he  can  recover  the  whole  in  case  of  a 
total  loss.  Farmers'  Ins.  Co.  v.  GrayMll,  74  Penn.  St.  17.  If  the 
value  is  fixed  in  the  policy,  the  amount  payable  is  also  fi:s:ed.  Phillips 
V.  Merrimack  Ins.  Co.,  10  Cush.  (Mass.)  350.  If  the  loss  is  restricted 
to  a  certain  portion  of  the  value  at  the  time  of  loss,  that  value  will  be 
open  to  nquiry.  Post  v.  Hampshire  Ins.  Co.,  12  Mete.  (Mass.)  555  ; 
HucMns  V.  People's  Ins.  Co.,  31  ]S".  H.  238 ;  Fgan  v,  Mut.  Ins.  Co., 
5  Den.  (N.  Y.)  326 ;  Ashland  Ins.  Co.  v.  Housinger,  10  Ohio  St. 
10.  Where  two-thirds  of  a  total  loss  was  to  be  paid  and  partial  losses 
in  full,  the  insured  cannot  in  any  event  recover  over  two-thirds  al- 
though a  partial  loss  may  exceed  that  amount.  Singleton  v.  Brooms 
County  Ins.  Co.,  45  Mo.  250.  An  overvaluation  without  fraud  is  no 
defense.  Williams  v.  JV.  F.  Ins.  Co.,  31  Me.  219;  Cumlerland 
Valley  Ins.  Co.  v.  Schell,  29  Penn.  St.  31.  Where  there  is  a  provis- 
ion for  apportionment,  between  the  insurer  and  the  insured,  of  ex- 
penses of  removal  and  protection  during  a  fire,  the  proportion  will  be 
according  to  the  interest  of  each.  Welles  v.  Boston  Ins.  Co.,  6  Pick. 
(Mass.)  182.  Where  goods  in  several  buildings  are  insured  in  a  gross 
sum,  the  whole  amount  may  be  recovered  for  a  loss  on  either.  Com. 
V.  Hide  and  Leather  Ins.  Co.,  112  Mass.  136  ;  17  Am.  Eep.  72  ;  McoUt 
V.  Ins.  Co.,  3  La.  366 ;  Fix  v.  Mutual  Lis.  Co.,  20  E".  H.  198.  If 
there  are  several  policies,  by  different  insurers,  to  an  amount  more  than 
the  loss,  each  is  hable  for  its  proportion.  But,  in  the  absence  of  any 
provision  for  proportional  liability,  the  insured  may  collect  his  loss  of 
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either  and  then  the  matter  must  be  adjusted  by  contribution  between  the 
insurers.  Merrick  v.  Germania  Ins.  Co.,  5-i  Penn.  St.  277 ;  Balti- 
more Ins.  Co.  V.  loney,  20  Md.  20  ;  Peoria  Ins.  Co.  v.  Levns,  18  111. 
553 ;  Mechanics'  Ins.  Co.  y.  Nichols,  16  N.  J.  410 ;  Lucas  v.  Jeffer- 
son Ins.  Co.,  6  Cow.  (N.  Y.)  635  ;  Godin  v.  London  Ass.  Co.,  1 
Bm-r,  492.  If  there  is  a  clause  for  proportional  liability,  that  fixes  the 
loss  for  which  the  insurer  is  liable,  and  there  is  no  contribution  for 
any  payment  beyond  that  sum,  but  it  must  be  recovered  back  from  the 
insured.  Lucas  v.  Jefferson  Ins.  Co.,  6  Cow.  (IST.  T.)  635  ;  Fitzsim- 
mons  V.  City  Ins.  Co.,  18  "Wis.  234.  "Where  there  is  a  provision  for 
proportional  liability,  but  the  policies  cover  in  part  different  goods,  the 
sum  insured  is  to  be  distributed  among  the  different  lots  in  proportion 
to  their  value,  and  then  the  liability  should  be  apportioned  on  the 
goods  twice  insured  on  that  basis.  Ogden  v.  East  River  Ins.  Co., 
50  K  T.  (5  Sick.)  388  ;  10  Am.  Eep.  492 ;  Blahe  v.  Exchange 
Ins.  Co.,  12  Gray  (Mass.),  265 ;  Cromie  v.  KentucTcy  Ins.  Co., 
15  B.  Monr.  (Ky.)  432 ;  Angelrodt  v.  Delaware  Lis.  Co.,  31  Mo. 
593.  An  indi\adual  poHcy  on  firm  property,  which  has  been 
treated  as  insurance  for  the  firm,  shares  in  the  apportionment.  Liver- 
pool Ins.  Co.  V.  Verdier,  33  Mich.  138.  The  apportionment  is  to 
be  on  the  basis  of  the  actual  insurances,  not  on  that  of  the  insurance 
stated  in  the  policy  to  be  contemplated.  liichnnondviUe  Sem. 
V.  Hamilton  Lis.  Co.,  14  Gray  (Mass.),  459.  "Wliere  the  policy 
was  a  general  or  floating  one,  it  may  provide  that  if  any  of  the 
goods  are  protected  by  specific  insurance,  the  floating  policy  shall  only 
be  chargeable  with  the  remainder  of  their  value.  Fairchild  v.  Liver- 
pool Ins.  Co.,  51  IST.  Y.  (6  Sick.)  65.  The  fact  that  the  policy  was 
taken  out  on  the  same  day  with  the  deposit  of  the  goods,  and  for 
goods  of  the  same  description,  was  held  evidence  that  it  was  specific. 
Hough  V.  Peoj/Ws  Ins.  Co.,  36  Md.  398.  Such  policies  being  payable 
to  the  warehousemen  were  on  the  same  risk  as  a  general  floating  policy 
procured  by  them  and  constituted  double  insurance.  But  policies 
taken  by  difierent  mortgagees  are  on  difierent  interests  and  are  not 
subject  to  apportionment.  Fox  v.  Phcenix  Ins.  Co.,  52  Me.  333.  "Where 
the  hability  is  limited  to  two-thirds  the  value  and  is  subject  to  appor- 
tionment, the  estimate  is  made  on  the  proportion  which  the  whole  in- 
surance bears  to  the  two-thirds.  Goodall  v.  W.  E.  Ins.  Co.,  25  N.  H. 
169  ;  Haley  v.  Dorchester  Ins.  Co.,  12  Gray  (Mass.),  545.  In  case  of 
a  provision  for  apportionment  on  an  insurance  policy,  it  apphes  only  to 
other  reinsurance.  Mutual  Safety  Ins.  Co.  v.  Hone,  2  N".  Y.  235. 
If  the  other  insurance  is  void,  the  provision  does  not  apply.     Hygum 
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V.  jEtna  Ins.  Co.,  11  Iowa,  21 ;  Forbush  v.  Western  Ins.  Co.^  4  Gray 
(Mass.),  337. 

§  2.  Notice  ;  proofs  and  payment.  In  cases  of  loss  tlie  insurer  is 
entitled  to  demand  notice  of  the  loss,  proof  of  the  facts,  and  an  oppor- 
tunity to  investigate  them  before  he  is  obliged  to  pay.  O'Reilly  v. 
Guardian  Ins.  Co.,  60  N.  Y.  (15  Sick.)  169  ;  19  Am.  Eep.  151. 
The  nature  of  the  notice  and  proof  is  almost  universally  fixed 
by  the  policy,  and  is  sometimes  defined  by  statute.  No  loss  is 
payable  untH  these  provisions  are  comphed  with,  unless  they  are 
waived.  Mix  v.  Andes  Ins.  Co.,  9  Hun  (N.  Y.),  397.  It  need 
not  be  in  writing,  unless  the  contract  requires  it.  Killips  v.  Put- 
nam Ins.  Co.,  28  Wis.  472 ;  9  Am.  E.ep.  506.  In  such  case  it  is 
enough  that  the  officers  of  the  insurance  company  actually  inspect  the 
premises.  Any  farther  notice  would  be  futile.  Owen  v.  Farmers'  Itis. 
Co.,  57  Barb.  (N.  Y.)  518  ;  Boumage  v.  Mechanics''  Ins.  Co.,  13  N.  J. 
110.  The  form  is  immaterial,  if  it  conveys  the  necessary  information. 
Bix  V.  Mut.  Ins.  Co.,  20  N.  H.  198 ;  Barker  v.  Phoenix  Ins.  Co.,  8 
Johns.  (N.  Y.)  307.  It  must  be  given  within  the  time  required  in  the 
contract.  Davis  v.  Davis,  49  Me.  282.  The  words  "  forthwith," 
"as  soon  as  possible,"  or  "immediately,"  call  for  ordinary  diligence, 
without  unnecessary  or  unreasonable  delay,  and  this  is  ordinarily  a 
question  for  the  jury.  Kingsley  v.  H.  E.  Ins.  Co.,  8  Gush.  (Mass.) 
393  ;  Peoria  Ins.  Co.  v.  Lewis,  18  111.  653  ;  Edwards  v.  Baltimore 
Ins.  Co.,  3  Gill  (Md.),  176  ;  Pr(m.  Ins.  Go.  v.  Baum,  29  Ind.  236 ; 
Phillips  V.  Protective  Ins.  Co.,  14  Mo.  220.  "Where  the  case  has  been 
decided  by  the  court,  eight  days  was  not  considered  um'easonable.  iY. 
T.  Central  Ins.  Co.  v.  Nat.  Prot.  Ins.  Co.,  20  Barb.  (N.  Y.)  468 ; 
Schench  v.  Mercer  County  Ins.  Co.,  24  N.  J.  447 ;  West  Bramxih  Ins. 
Co.  V.  Helfenstein,  40  Penn.  St.  289.  But  five  months  {Shei^ood 
V.  Agricultural  Ins.  Co.,  17  N.  Y.  Sup.  [10  Hmi]  593)  ;  four  months 
{McEvers  v.  Lawrence,  1  Hoff.  Ch.  [N.  Y.]  172);  tliirty-eight 
days  {Inman  v.  Western  Ins.  Co.,  12  "Wend.  [IST.  Y.]  452) ;  twenty 
days  ( Whitehurst  v.  iY.  C.  Ins.  Co.,  7  Jones'  L.  [N.  C]  433) ;  or 
even  eleven  days'  delay  {Trask  v.  State  Ins.  Co.,  29  Penn.  St 
198),  has  been  held  to  be  a  breach  of  this  requirement,  unless 
there  was  some  excuse.  Under  other  cii'cumstances,  thirty-one  days' 
delay  {Jones  v.  Mechanics'  Ins.  Co.,  36  N.  J.  29  ;  13  Am.  Eep.  405)  ; 
twenty -five  days  {Bennett  v.  Lycoming  Ins.  Co.,  67  N.  Y.  274) ; 
or  nineteen  days  (  Wightman  v.  Western  Ins.  Co.,  8  Pob.  [La.]  442) ;  or 
thu-ty-four  days  {Knickerhocker  Ins.  Co.  v.  Gould,  80  111.  388),  did  not 
bar  the  insured.  But  the  insurers  may  waive  their  right  to  a  compliance 
with  this  clause.     Eastern  BaUroad  v.  Belief  Ins.  Co.,  105  Mass.  570. 
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Tlius  an  absolute  refusal  to  pay  on  other  grounds  is  a  waiver.  L/ycoming 
Ins.  Co.  V.  Dunmore,  75  111.  14.  Going  to  trial  on  other  consistent 
defenses  is  not  a  waiver.  FarTneri  Ins.  Co.  v.  Friek,  29  Ohio  St.  4:QQ. 
They  may  be  estopped  to  use  this  defense.  Thus,  where  they  had 
wrongfidly  refused  to  issue  a  poKcy,  even  eleven  months'  delay  did  not 
prevent  a  recovery.  Tayloe  v.  Merchants'  Ins.  Co.,  9  How.  (U.  S.) 
390.  So  where  the  secretary  prevented  the  preparation  of  the  proofs. 
State  Ins.  Co.  v.  Todd,  83  Penn.  St.  272 ;  Cornell  v.  leroy,  9  Wend. 
(N.  Y.)  163  ;  Underwood  v.  FarTners'  Ins.  Co.,  57  N.  T.  500.  So  if 
they  take  part  in  preparing  them,  and  the  delay  is  without  objection. 
Jones  V.  Mechanics''  Ins.  Co.,  36  I^.  J.  29 ;  13  Am.  Eep.  405.  The 
assured  is  the  proper  person  to  give  the  notice.  But  a  notice  by 
another  person  at  his  request,  although  not  so  stated  on  its  face,  may 
be  enough,  if  the  insured  ratifies  and  acts  upon  it.  Sthnpson  v.  Mon- 
mouth Ins.  Co.,  47  Me.  379.  Where  the  insurance  was  procured  by 
an  agent  who  had  exclusive  charge  of  the  property,  he  may  make  the 
proofs.  Sims  v.  State  Ins.  Co.,  47  Mo.  54  ;  4  Am.  Rep.  311.  Even  an  at- 
taching creditor  has  been  allowed  to  make  them.  N.  W.  Ins.  Co.  v.  At- 
kins, 3  Bush  (Ky.),  328.  So,  a  mortgagee  to  whom  the  policy  is  payable 
{Pratt  V.  N.  Y.  Central  Ins.  Co.,  64  Barb.  [N.Y.]  589  ;  S.  C,  55  K 
Y.  [10  Sick.]  505 ;  14  Am.  Rep.  304) ;  or  the  personal  representa- 
tives of  the  insured  after  his  death.  Farmers'  Ins.  Co.  v.  Grayhill, 
74  Penn.  St.  17.  If  the  policy  has  been  assigned  with  the  consent  of 
the  insurer,  the  assignee  may  give  the  notice.  Cornell  v.  Leroy,  9 
Wend.  (K.  Y.)  163.  A  notice  by  the  agent  of  the  insurers  on  infor- 
mation received  by  him  from  the  insured  is  enough.  West  Branch  Ins. 
Co.  V.  Helfenstein,  40  Penn.  St.  289.  If  the  policy  names  the  person 
to  whom  the  notice  is  to  be  given,  it  must  be  given  to  or  proved  to 
have  reached  that  person.  Patrick  v.  Farmers^  Ins.  Co.,  43  N.  H. 
621 ;  Inland  Ins.  Co.  v.  Stauffer,  33  Penn.  St.  397.  A  director  is  not 
an  authorized  officer.  Id.  Where  the  notice  is  to  be  given  to  some 
known  agent,  it  may  be  given  to  the  local  agent  who  effected  the 
insurance,  the  insured  not  knowing  that  his  authority  had  terminated. 
Marsden  v.  City  Ins.  Co.,  L.  R.,  1  C.  P.  232.  Putting  the  notice  in 
the  post-office  is  not  enough,  unless  it  reaches  the  insurers.  Ilodgkins 
V.  Montgomery  County  Ins.  Co.,  34  Barb.  (jST.  Y.)  213.  A  waiver  of 
these  requirements  will  be  inferred  from  any  conduct  inconsistent  with 
an  intention  to  insist  upon  them.  Thus  a  payment  of  part  is  a  waiver 
of  every  thing  necessary  on  the  part  of  the  insm-ed  to  a  recovery  of 
that  part.  Westlake  v.  St.  Lawrence  Ins.  Co.,  14  Barb.  (IST.  Y.)  206, 
A  vote  to  indefinitely  postpone  the  payment  of  a  loss  is  not  a  waiver 
of  notice  within  thirty  days.     Patrick  v.  Farmers'  Ins.  Co.,  43  jS".  H. 
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621.  A  denial  of  the  contract  is  a  waiver  of  proofs  {Taylor  v.  Mer~ 
cha/nts'  Lis.  Co.,  9  How.  [U.  S.]  390  ;  Post  v.  ^tna  Ins..  Co.,  43  Barb. 
[N.  Y.]  351 ;  J^.  K  Ins.  Co.  v.  Robinson,  25  Ind.  536) ;  or  a  denial  of 
liability  to  the  person  claiming  payment  {Rogers  v.  Traders^  Ins.  Co. 
6  Paige's  Ch.  [N.  Y.]  583  ;  Franklvn  Ins.  Co.  v.  Coates,  14  Md.  285) 
or  a  refusal  to  pay  on  other  grounds.  Priest  v.  Ins.  Co.,  4  Phila.  8 
Priest  V.  Citizens^  Ins.  Co.,  3  Allen  (Mass.),  602  ;  Lewis  v.  Monmouth 
Ins.  Co.,  52  Me.  492  ;  I^cryes  v.  Washington  Ins.  Co.,  30  Yt.  659  ;  La 
Societe  v.  Morris,  24  La.  Ann.  347  ;  McBride  v.  Republic  Ins.  Co.,  30 
Wis.  562 ;  Lycomjing  Lis.  Co.  v.  Dunmore,  75  111.  14.  Such  as  that 
the  policy  has  been  forfeited  for  non-payment  of  assessments  {Blake  v. 
Exchange Lns.  Co.,  12  Gray  [Mass.],  265  ;  Hartford  Ins.  Coy.  Harmer, 
2  Ohio  St.  452);  or  that  the  property  destroyed  was  not  within  the 
policy  {Franklin  Ins.  Co.  v.  Coates,  14  Md.  285) ;  or  that  the  insured 
has  forfeited  his  right  by  fraud.  Peoria  Ins.  Co.  v.  Whitehill,  25  111. 
466.  It  is  not  a  waiver  to  go  to  trial  on  other  consistent  grounds. 
Farmers'  Ins.  Co.  v.  Frick,  29  Ohio  St.  466.  If  the  defect  is  one 
which  the  insured  can  cure,  the  insurers  must  call  his  attention  to  it^ 
that  he  may  correct  it.  But  if  it  is  a  defect  which  cannot  be  cured, 
there  is  no  demand  of  good  faith  to  object  to  it.  Patrick  v.  Farmers^ 
Ins.  Co.,  43  N.  H.  621 ;  St.  Louis  Ins.  Co.  v.  Kyle,  11  Mo.  278.  Defects 
cannot  be  first  insisted  on  at  the  trial.  BiTbrough  v.  Metropolitan  Ins. 
Co.,  6  Duer  (N.  Y.),  587  ;  Fireman^ s  Ins.  Co.  v.  Crandall,  33  Ala.  9  ; 
contra,  Scott  v.  Phcenix  Ins.  Co.,  1  Stuart  (Can.),  354.  Insanity  in  the 
insured  was  held  an  excuse  for  delay.  Germania  Ins.  Co.  v.  Boykv)i, 
12  Wall.  (U.  S.)  433.  Inability  to  furnish  the  proofs  on  account  of  a 
loss  of  the  policy  is  held  to  be  no  excuse.  Blakely  v.  Phcenix  Ins.  Co.,  20 
Wis.  205.  The  notice  and  proofs  must  convey  substantially  the  infor- 
mation required  by  the  contract.  The  requirements  are  construed 
strictly  against  the  insurers.  Roper  v.  Lendon,  1  E.  &  E.  825  ;  Com- 
monwealth Ins.  Co.  V.  Sennett,  41  Penn.  St.  161  ;  Great  Western  Ins- 
Co.  v.  Staaden,  26  111.  360.  The  requirement  must  be  in  the  contract, 
and  not  in  any  pamphlet  or  circular,  although  delivered  with  it.  Taylor 
V.  ^tna  Ins.  Co.,  13  Gray  (Mass.),  434.  The  court  are  to  decide  what 
notice  and  proofs  the  policy  requires,  and  the  insurers  cannot  compel 
the  insured  to  follow  their  forms.  Id.  Unless  the  policy  calls  for  spe- 
cific information,  and  sets  out  what  the  proofs  shall  be,  they  need  only 
set  out  such  evidence  as  ought  to  be  satisfactory.  Mason  v.  Harvey, 
8  Exch.  819  ;  ^Yalsh  v.  Washington  Ins.  Co.,  32  N.  Y.  (5  Tiff.)  427.  If 
the  provision  is  for  satisfactory  proof,  and  such  farther  evidence  as  the 
insurer  may  think  necessary,  the  insurer  cannot  unreasonably  or  capri- 
ciously require  evidence.     Braunstein  v.  Accidental  Death  Ins.  Co.,  1 
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B.  &  S.  782.  Where  the  production  of  the  certificate  as  to  the  loss  by 
some 'person  or  official  named  is  required,  it  is  no  excuse  that  he  capri- 
ciously refuses  to  give  it.  Worsley  v.  Wood,  0  T.  R.  71(» ;  Cornell  v. 
Hojye  Ins.  Co.,  15  Mart.  (La.)  223  ;  Roumagex.  Mechanics'  Ins.  Co  ,  13 
K  J.  110;  jS^oonanx.  Hctriford  Ins.  Co.,  21  Mo.  81;  leadhetter  v. 
^tna  Ins.  Co.,  13  Me.  265  ;  Johnson  v.  Phcenix  Ins.  Co.,  112  Mass. 
49  ;  17  Am.  Rep.  65.  Where  tlie  certificate  required  is  that  of  the 
nearest  magistrate,  the  court  will  construe  it  liberally,  and  not  hear 
nice  measurements.  Turley  v.  N.  A.  Ins.  Co.,  25  Wend.  (N.  Y.)  374. 
Where  there  were  two  nearer,  but  they  were  creditors  of  the  insured, 
it  was  held  proper  to  go  to  a  third.  Taylor  v.  Roger  Williams  Ins. 
Co.,  51  N.  H.  50  ;  Wright  v.  Hartford  Lis.  Co.,  36  Wis.  522.  A 
mere  notice  that  such  certificate  will  l)e  required  is  not  enough  to  make 
it  obligatory.  Taylor  v.  u^tna  Ins.  Co.,  IS  Gray  (Mass.),  434. 

If  the  papers  offered  to  them  are  defective,  they  must  call  attention 
to  tlie  defect  and  insist  upon  it,  and  require  farther  information. 
Charleston  Ins.  Co.  v.  Neve,  2  McMullen  (S.  C),  237 ;  Patterson  v. 
Triumph  Ins.  Co.,  64  Me.  500  ;  State  Ins.  Co.  v.  Maackens,  38  N.  J.  L. 
564  ;  Lnperial Ins.  Co.  v,  Murray,  73  Penn.  St.  13  ;  KilUjps  Y.Putnam. 
Ins.  (7(9.,  28  Wis.  472 ;  9  Am.  Rep.  500  ;  Lycoming  Ins.  Co.  v.  Dimmore^ 
75  111.  14.  All  information  which  the  insurers  gain  by  going  into  an  in- 
vestigation after  ha\ang  received  imperfect  proofs,  inures  to  the  bene- 
fit of  the  insured,  so  far  as  it  supplies  any  deficiency.  Sevton  v.  Mont- 
gomery Ins.  Co.,  9  Barb.  (j!^.  Y.)  191 ;  Maher  v.  Hihernia  Ins.  Co.., 
67  N.  Y.  (22  Sick.)  283.  If  they  make  no  inquiry  for  proofs,  but 
make  a  general  investigation  of  the  matter  for  themselves,  it  is  • 
waiver.      West  Rockingham  Ins.  Co.  v.  Sheets,  26  Gratt.  (Va.)  854. 

The  insurers  are  estopped  to  rely  upon  any  fault  which  they  have 
contributed  to  produce,  as  by  refusing  to  allow  the  insured  to  see  the 
proofs  which  they  had  furnished,  he  desiring  to  perfect  them.  Cornell  \. 
LeRoy,  9  Wend.  (N.  Y.)  163.  Where  the  insurers  point  out  certain 
defects,  they  cannot  afterward  object  to  others  not  then  named.  Phil- 
lips V.  Protection  Ins.  Co.,  14  Mo.  220.  A  waiver  is  not  establislied 
by  proof  that  an  agent  said  it  would  l)e  all  right  {Boyle  v.  N.  C.  Inn. 
Co.,  7  Jones'  L.  [N.  C]  373),  or  that  an  officer,  in  re])ly  to  a  question 
what  further  proofs  were  required,  answered  that  the  policy  would 
show  {Sp)ring  Garden  Ins.  Co.  v.  Evans,  9  Md.  1),  or  an  officer's  state- 
ment that  the  company  would  be  disposed  to  do  what  was  right  in 
answer  to  an  excuse  for  failure  to  give  notice.  Smith  v.  Ilaverhdl 
Ins.  Co.,  1  Allen  (Mass.),  297.  The  extent  of  the  waiver  will  be  de- 
termined by  the  particular  facts  of  the  case,  but  an  express  waiver  of 
notice  is  not  a  waiver  of  the  pi-eliminarv  proof,  or  the  particular  ac- 
YoL-  lY.— 11 
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count  required  by  the  policy  wlien  they  are  treated  as  separate  acts.  De- 
silver  V.  State  Ins.  Co.,  38  Penn.  St.  130.  If  evidence  is  offered  that  the 
notice  and  preliminary  proofs  were  delivered  to  the  insurer  and  no  objec- 
tion was  made  to  them,  it  is  enough  witliout  j^roof  of  their  contents 
{Hincken  v.  Mutual  Benefit  Ins.  Co.,  50  N.  Y.  [5  Sick.]  657) ;  even  where 
the  contract  provides  that  any  waiver  shall  be  in  writing  on  the  policy, 
this  was  held  not  to  prevent  an  estoppel  on  the  insurers  from  a  failure 
to  object  when  good  faith  required  it.  Blake  v.  Exchange  Ins.  Co., 
12  Gray  (Mass.),  265.  Where  the  policy  requires  a  particular  account, 
its  nature  must  depend  upon  the  circumstances  of  the  loss  and  the 
character  of  the  property.  It  is  an  account  of  tlie  particulars  of  the 
nature,  quality  and  quantity  of  the  effects,  and  of  the  damage  sustained 
in  order  to  aid  the  insurers  to  form  a  judgment  as  to  the  amount  of 
the  loss,  and  also  of  the  cause  of  the  loss.  Gatlin  v.  Springfield  Ins. 
Co.,  1  Sumn.  (C.  C.)  434.  "Where  the  insurers  may  make  a  personal 
inspection  so  much  particularity  is  not  required.  Saff  v.  Mar.  Ins. 
Co.,  4  Johns.  (N.  Y.)  132.  The  fact  of  loss  within  the  risk,  the  sub- 
ject-matter and  the  amount  of  injury  sustained,  are  all  that  it  is  neces- 
sary to  state.  It  is  not  necessary  to  state  the  interest  of  the  insured 
unless  specially  required.  Gilbert  v.  North  American  Ins.  Co.,  23 
Wend.  (N.  Y.)  43 ;  Miller  v.  Eagle  Ins.  Co.,  2  E.  D.  Smith  (N.  Y.), 
268.  Where  the  party  from  loss  of  books  and  papers  or  other  causes  is 
unable  to  give  more  than  a  general  statement  of  the  aggregate  value  of 
the  property  lost,  he  is  excused.  Mclaughlin  v.  Washington  County 
Ins.  Co.,  23  Wend.  (N.  Y.)  525  ;  Norton  v.  Rensselaer  and  Saratoga 
Ins.  Co.,  7  Cow.  (N.  Y.)  645  ;  Bumstead  v.  Dividend  lis.  Co.,  12  N. 
Y.  81 ;  Hoffman  v.  yEtna  lis.  Co.,  1  Robt.  (N.  Y.)  501 ;  S.  C,  32  K 
Y.  (5  Tiff.)  405.  But  it  must  state  the  amount  of  loss  and  that  it  is 
on  the  goods  insured.  lycoming  Ins.  Co.  v.  Updegraff,  40  Penn.  St. 
311.  Where  the  notice  is  required  to  state  the  value  of  the  parts  re. 
raaining,  it  is  enough  to  state  a  total  loss,  where  only  stone  and  brick 
of  a  small  value  remain  and  the  insurance  does  not  cover  the  real  loss. 
Wyman  v.  People's  Equity  Ins.  Co.,  1  Allen  (Mass.),  301.  Where  it 
is  provided  that  the  insured  shall  produce  his  books  and  papers,  he 
must  bring  forward  all  that  he  has  {OBrien  v.  Commercial  Ins.  Co., 
63  N.  Y.  [18  Sick.]  108 ;  Jxd)e  v.  Brooklyn  Ins.  Co.,  28  Barb.  [N.  Y.] 
412),  but  he  is  excused  by  their  loss  in  the  fire.  Mechanics'  Ins.  Co. 
V.  Nichols,  16  N.  J.  410.  He  may  correct  the  statement  before  suit,  and 
such  correction  will  not  be  evidence  of  fraud.  Jones  v.  Mechanics'  Ins. 
Co.,  36  N.  J.  19  ;  13  Am.  Pep.  405.  Error  or  even  some  degree  of  over 
estimate  is  not  fraud,  but  a  statement  known  to  be  false  and  unjust  is 
fraud.  Chapman  v.  Pole,  22  L.  T.  (N.  S.)  306 ;  Ins.  Co.  ofN.  A.  v.  Mo- 
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Dowell,  50  111.  120 ;  Ins.  Co.  x.  Weides,  14  Wall.  (U.  S.)  375  ;  Planters' 
Ins.  Co.  V.  Deford,  38  Md.  382.  Where  it  is  provided  that  fraud  or  false- 
swearing  in  the  proofs  shall  prevent  recovery,  it  must  be  intentional 
and  in  regard  to  some  material  matter.  Moadinger  v.  Mechanics'' 
Lis.  Co.,  2  Hall  (N.  Y.),  490 ;  Marion  v.  Great  Eej)id)lic  Ins.  Co.,  35 
Mo.  148 ;  FranUin  Ins.  Co.  v.  Updegraff,  43  Penn.  St.  350 ;  Park  v. 
Phoenix  Ins.  Co.,  19  Up.  Can. ;  Button  v.  Royal  Ins.  Co.,  4  F.  &  F. 
905 ;  Clarh  v.  Phuinix  Ins.  Co.,  36  Cal.  168  ;  Maher  v.  Hihernia 
Ins.  Co.,  67  N.  Y.  (22  Sick.)  283.  A  difference  between  the  estimate 
of  the  insm'ed  and  the  amount  found  by  a  jury,  even  if  considerable, 
will  not  sustain  the  defense  of  false  swearing,  although  it  may  be  some 
evidence  on  the  j)oint.  Franklin  Ins.  Co.  v.  Cidher,  6  Ind.  137 ; 
Moore  v.  Prot.  Ins.  Co.,  29  Me.  97  ;  Marchesseau  v.  Merchants'  Lis. 
Co.,  1  Kobt.  (La.)  438 ;  Israel  v.  Teutonia  Ins.  Co.,  28  La.  Ann.  689  ; 
contra,  Levy  v.  Baillie,  7  Bing.  349 ;  Wall  v,  Howard  Ins.  Co.,  51 
Me.  32.  If  the  proofs  disclose  a  defense,  the  insured  is  bound  by  it 
unless  he  amends.  Camphell  v.  Charter  Oak  Ins.  Co.,  10  Allen 
(Mass.),  213;  Irving  v.  Excelsior  Ins.  Co.,  1  Bosw.  (K  Y.)  507.  If 
the  payment  is  got  by  fraudulent  j)roof s  on  which  the  insurer  so  far  re- 
lied that  they  would  not  otherwise  have  paid  the  loss,  the  sum  paid 
may  be  recovered  back  again.  Hartford  Ins.  Co.  v.  Mathews,  102 
Mass.  221.  So,  if  the  payment  is  in  ignorance  of  some  good  defense. 
Columbus  Lns.  Co.  v.  Walsh,  18  Mo.  229  ;  Anderson  v.  Pitcher,  2  B. 
&  P.  164;  DeRahn  v.  Hartley,  1  T.  K.  343;  S.  C,  2  id.  186.  But 
a  clear  mistake  must  be  established.  Filing  v.  Scott,  2  Johns.  (IST.  Y.) 
157;  Berkshire  Ins.  Co.  v.  Sturgis,  13  Gray  (Mass.),  177.  A  mistake 
of  law  is  not  enough.  Perry  v.  Wewcastle  Lis.  Co.,  8  U.  C.  Q.  B. 
363.  A  statement  in  the  proofs  that  the  premises  were  vacant  may  be 
explained  by  parol.  Cummins  v.  Agricultural  Ins.  Co.,  67  N.  Y. 
(22  Sick.)  268.  The  insured  must  see  that  his  proofs  reach  the  insurer. 
Ilodgkins  v.  Montgomery  County  Ins.  Co.,  34  Barb.  (N.  Y.)  213. 

§  3.  To  whom  payable.  The  name  of  the  insured  does  not  always 
appear  in  the  contract,  as  where  the  insurance  is  made  for  whom  it  may 
concern,  or  tlie  description  may  be  uncertain  or  ambiguous,  as,  for  in- 
stance, an  insurance  payable  to  "  the  estate  of  A."  In  such  case  parol 
evidence  is  admitted  to  make  clear  who  were  really  meant.  Clinton  v. 
Hojje  Lis.  Co.,  45  N.  Y.  (6  Hand)  454 ;  Matheios  v.  Queen  City  Ins. 
Co.,  2  Cinn.  (Ohio)  109.  Where  the  policy  has  been  assigned,  the  loss 
is  of  course  payable  to  the  assignee,  and  he  may  sue  in  his  own  name, 
if  the  assignment  has  been  assented  to,  otherwise  in  the  name  of  the 
insured.  Kingsley  v.  K.  E.  Ins.  Co.,  8  Gush.  (Mass.)  393 ;  Phillips 
V.  Merrimack  Ins.  Co.,  10  Gush.  (Mass.)  350;    contra,  Jessel  v.  Wil- 
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liarmhitrgh  Ins.  Co.,  3  Hill  (N.  Y.),  88.  If  the  policy  is  payable,  in 
case  of  loss,  to  a  third  person,  lie  may  sue  in  his  own  name.  Motley  v. 
Manufs.  Ins.  Co.,  29  Me.  337;  Cone  v.  Niagara  Ins.  Co.,  60  N.  Y. 
(15  Sick.)  619 ;  Hadley  v.  W.  H.  Ins.  Co.,  55  N".  H.  110.  But  the 
insured  may  sue  in  his  own  name  with  the  consent  of  the  person  to 
whom  the  policy  is  payable.  Turner  v.  Quincy  Ins.  Co.,  109  Mass. 
668  ;  Patterson  v.  Triurnjjh  Ins.  Co.,  6-4  Me.  500 ;  Illinois  Ins.  Co.  v. 
Stanton,  57  111.  354 ;  Martin  v.  Franklin  Ins.  Co.,  38  N.  J.  140 ; 
20  Am.  Rep.  372;  St.  Paul  Ins.  Co.  v.  Johnson,  77  111.  598. 
But  one  for  whose  benefit  insurance  is  made  cannot  sue.  Bailey 
V.  N.  E.  Ins.  Co.,  114  Mass.  177;  19  Am.  Rep.  329.  Where 
there  is  an  order  indorsed  on  the  policy  and  assented  to  by  the 
company,  the  payee  may  sue  in  his  own  name.  Barrett  v.  Union  Ins. 
Co.,  7  Cush.  (Mass.)  175.  In  mutual  companies,  however,  where  the 
insured  becomes  a  member  of  the  company,  the  assignee  cannot  sue  in 
his  own  name  until  he  has  taken  the  place  of  his  assignor.  Blanchard 
V.  Atlantic  Ins.  Co.,  33  N.  H.  9  ;  Mann  v.  Rerltimer  County  Ins.  Co., 
4  Hill  (N".  Y.),  187.  If  the  policy  be  in  the  name  of  the  agent  of  sev- 
eral parties,  it  may  be  sued  in  his  name.  Barnes  v.  Mutual  Ins.  Co., 
45  N.  H.  21 ;  Bridge  v.  Niagara  Ins.  Co.,  1  Hall  (N.  Y.),  247.  So, 
if  issued  to  a  broker  for  whom  it  may  concern.  Prot.  Ins.  Co.  v. 
Wilson,  6  Ohio  St.  553.  An  administrator  has  no  interest  in  real 
estate  insured,  and  cannot  recover  the  insurance  on  a  loss  occurring 
after  his  appointment.  Beach  v.  Bowery  Ins.  Co.,  8  Abb.  Pr.  (N.  Y.) 
261 ;  contra,  Germania  Ins.  Co.  v.  Curran,  8  Kan,  9.  "Where  a  mort- 
gagee insures  his  interest  for  his  own  benefit,  the  mortgagor  cannot 
claim  to  have  it  applied  on  the  debt  ( White  v.  Brown,  2  Cush.  [Mass.] 
412),  but  if  the  insurance  is  made  by  agreement  with  him  and  at  his 
cost,  he  can.  Concord  Ins.  Co.  v.  Woodbury,  45  Me.  447.  Where  the 
insurance  is  made  by  agreement  between  the  mortgagor  and  the  mort- 
gagee, there  is  no  subrogation  of  the  insurance  company  on  payment 
{Kernochan  v.  N.  T.  Bowery  Ins.  Co.,  17  IST.  Y.  428),  even  though  the 
policy  provides  for  an  assignment  of  the  mortgage  to  the  insurers  {Fos- 
ter V.  Van  Reed,  5  Hun  [N.  Y.],  321),  and  so  in  case  of  an  incomplete 
sale.  Clinton  v.  Rojye  Ins.  Co.,  45  IST.  Y.  454.  Where  the  mortgagee 
insures  his  own  interest,  he  may  recover,  even  after  his  debt  has  been 
paid.  Norwich  Ins.  Co.  v.  Boomer,  52  111.  442 ;  4  Am.  Rep.  618. 
The  mortgagee  has  no  interest  in  an  insurance  effected  by  the  mort- 
gagor, McDonald  v.  Black,  20  Ohio,  185 :  Columbia  Ins.  Co.  v. 
Lawrence,  10  Pet.  (U.  S.)  507  ;  Mandegraaff  v.  MedlocTc,  3  Port.  (Ala.) 
389.  If  the  insurance  is  in  the  name  of  the  mortgagor,  bnt  payable  to 
the  mortgagee,  it  may  be  paid  to  the  mortgagor  after  the  mortgage  is 
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satisfied.  Ennis  v.  Harmony  Ins.  Co.^  3  Bosw.  (N.  Y.)  516.  The 
assignee  of  a  vendor^s  interest  in  a  contract  for  the  sale  of  land,  which 
provides  for  an  insurance  hy  the  vendee,  for  the  vendor,  is  equitably 
entitled  to  the  money  due  from  such  insurance,  and  the  insurer  is 
bound  after  notice,  although  the  policy  forbids  an  assignment  without 
the  insurei^s  consent.  Cromwell  v.  BrooMyn  Ins.  Co.,  44  jS^.  Y.  (5 
Hand)  42  ;  4  Am.  Rep.  641.  WJiere  a  tenant  agrees  to  insure  for  the 
benefit  of  his  landlord,  the  premises  being  divided,  the  landlord  is 
entitled  to  the  whole  in  case  of  loss.  Hamilton  v.  Fleming,  9  Ct.  Sess. 
Cas.,  3rd  ser.  (Scotch)  329.  The  payment  of  the  loss  did  not,  at  com- 
mon law,  give  the  insurer  any  right  to  claim  damages  from  the  person 
who  caused  the  fire  {London  Ass.  Co.  v.  Sninslmry,  3  Doug.  245),  unless 
he  owed  them  some  duty.  Rockinghxim  Ins.  Co.  v.  Bosher,  39  Me.  253  I 
Conn.  Ins.  Co.  v.  iT.  Y.  <&  N.  II.  B.  B.,  25  Conn.  265 ;  Anthony  v. 
Staid,  11  Mete.  (Mass.)  290.  On  the  other  hand,  it  is  no  defense  to  the 
person  wlio  caused  the  destruction  of  another's  house  by  fire,  that  the 
owner  has  received  full  indemnity  by  the  insurance.  Hay  ward  v. 
Cain,  105  Mass.  213 ;  Harding  v.  Toionshend,  43  Yt.  536 ;  5  Am. 
Eep.  304  ;  Weher  v.  Morris  <&  Essex  Bailroad,  35  N.  J.  409  ;  10  Am. 
Rep.  253;  Perrott  v.  Shearer,  IT  Mich.  48 ;  Collins  \.  N.  Y.  Ceiv- 
tral  Bailroad,  5  Hun  Q^.  Y.),  503.  But  the  insurers  have  a  right 
of  subrogation,  under  which  they  may  use  the  name  of  the  insured 
to  recover  from  any  person  liable  to  liim  the  amount  they  have 
been  compelled  to  pay.  Monmouth  County  Ins.  Co.  v.  Hutchinson, 
21  N.  J.  Eq.  107.  If  the  insured  sue  the  wrong-doer  first  and  recover 
satisfaction  from  him,  he  loses  any  claim  against  the  insurers.  Mason 
V.  Sainshury,  3  Doug.  6J.  Thus,  insurers  may  use  the  name  of  the 
insured  to  recover  indemnity  from  a  railroad  company  Mdiich  set  the 
fire,  and  the  oAvner  has  no  control  over  the  action.  Hart  v.  Western 
Bailroad,  13  Mete.  (Mass.)  99  ;  Hall  v.  iY  cfe  C.  B.  B.,  13  Wall.  (U. 
S.)  367 ;  Gales  v.  Ilailman,  11  Penn.  St.  515 ;  Peor'ia  Ins.  Co.  v. 
Erost,  37  111.  333.  There  must  be  full  payment  before  the  right  arises. 
Peoples  Ins.  Co.  v.  Strachle,  2  Cinn.  (Ohio)  186  ;  Neptune  Ins.  Co.  v. 
Horsey,  3  Md.  Oh.  338 ;  Kyner  v.  Kyner,  6  Watts  (Penn.),  221.  The 
insured  cannot  release  the  wrong-doer  so  as  to  bar  the  insurer  of  his 
right.  Hart  v.  Western  Bailroad,  13  Mete.  (Mass.)  99.  This  right 
only  exists  in  favor  of  those  who  have  a  relation  of  contract  with  the 
party  suffering  the  loss.  A  stranger  cannot  gain  the  right,  nor  does 
he  dimuiish  the  liabiHty  by  satisfying  the  loss  to  the  insured.  Peoph^s 
Ins.  Co.  V.  Strachle,  2  Cinn.  (Ohio)  186.  Unless  the  insured  is  affected 
by  some  arrangement  with  the  mortgagor,  the  insurer,  who  has  paid 
the  loss  to  tlie  mortgagee,  cannot  claim  an  assignment.     Suffolk  Ins. 
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Co.  V.  Boyden,  9  Allen  (Mass.),  123  ;  Kip  v.  Mut.  Ins.  Co.,  4  Edw.  Ch. 
(JSr.  Y.)  86.  In  Sussex  County  Ins.  Co.  v.  Woodriiff.,  26  N.  J.  541,  it 
was  held  that  the  insurer,  who  had  paid  the  creditor,  had  a  right  to 
all  his  securities.  In  Benjamin  v.  Saratoga  County  Ins.  Co.,  17  N. 
Y.  (3  Smith)  415,  no  subrogation  was  allowed.  Where  the  vendee  was 
to  pay  to  the  vendor  the  premiums,  and  the  insurers  knew  of  this  agree- 
ment and  assented,  the  insurer  has  only  the  same  right  the  person 
has,  to  whose  person  he  is  subrogated.  Alliance  Ins.  Co.  v.  loxiisiana 
State  Ins.  Co.,  8  La.  (O.  S.)  1.  It  is  usual  to  insert  a  provision  that 
the  insured  shall  assign  all  claim  which  he  may  have  against  others, 
and  in  such  case  the  insurer  stands  like  a  surety,  and  is  discharged  by 
any  act  of  the  insurer  which  renders  an  effectual  assignment  possible. 
Davis  V.  Quincy  Ins.  Co.,  10  Allen  (Mass.),  113. 

ARTICLE  IX. 

LIMITATIONS    AS    TO    ACTIONS  ;    AKBITKAMENT. 

Section  1.  In  generaL  The  right  to  bring  an  action  upon  the 
policy  may  be  limited  in  either  of  several  ways.  It  is  limited  as  to  the 
time  when  it  first  accrues.  The  insured  has  no  right  of  action  until 
there  has  been  some  failure  of  performance  on  the  part  of  the  insurer. 
The  insured  must  have  performed  all  things  which  are  imposed  on  him 
as  his  duty,  before  he  can  complain  of  any  fault  on  the  part  of  the  other 
party.  He  must  have  complied  with  all  conditions  as  to  preliminary 
notices  and  proofs.  The  contract  often  farther  provides  that  the  loss 
shall  not  be  payable  for  a  certain  specified  time  after  the  preliminary 
proofs  are  furnished.  There  is  no  breach  till  that  time  is  passed.  Harris 
V.  Prot.  his.  Co.,  1  Wright  (Ohio),  548.  If  new  proofs  are  substituted 
for  others  which  were  defective,  the  tune  is  reckoned  from  the  delivery 
of  the  new  proofs.  Kimball  v.  Hamilton  Ins.  Co.,  8  Bosw.  (N.  Y.) 
495.  On  the  other  hand,  after  the  right  of  action  has  once  accrued,  it 
is  subject  to  the  ordinary  provisions  of  the  statute  of  limitations  of 
personal  actions,  and  in  most  States  would  have  to  be  brought  within 
six  years  from  the  day  on  which  it  accrued.  It  is,  however,  common 
in  policies  of  insurance  to  provide  that  no  action  shall  be  commenced 
after  some  shorter  period  has  elapsed,  and  that  the  lapse  of  this  period 
shall  be  conclusive  evidence  against  any  claim  asserted  under  it.  The 
alleged  object  of  this  provision  is  protection  against  fraud.  It  is  always 
important  that  matters  of  the  nature  of  insurance  should  be  investigated 
while  the  matter  is  fresh,  and  evidence  can  be  obtained.  It  is  also 
found  that  the  nature  of  the  contract  is  such  that  an  immediate  settle- 
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ment  is  always  expected  and  demanded  by  both  parties,  and  it  may  be 
considered  as  contemplated  by  the  contract.  Any  unusual  delay  in 
prosecuting  the  claim  would  always  be  ground  for  suspicion  of  its 
honesty,  as  unusual  conduct  always  calls  for  explanation.  It  has 
accordingly  been  decided  that  such  condition  is  valid  and  binding. 
Ainesbury  v.  Bowditcli  Ins^  Co.,  6  Gray  (Mass.),  596  ;  Riddlesbarger  v. 
Hartford  Ins.  Oo.,  7  Wall.  (U.  S.)386;  Brown  v.  Hoger  Williams  Ins. 
Co.,  7  K  I.  301  ;  S.  C,  1  id.  30  ;  Merchants',  etc.,  Ins.  Co.  v.  La 
Croix,  iS  Tex.  152 ;  Wilson  v.  JEtna  Ins.  Co.,  27  Vt.  99  ;  Peoria 
Lis.  Co.  X.  Whitehall,  25  111.  -^QQ ;  Portage  County  Ins.  Co.  v.  West,  6 
Ohio  St.  599  ;  Carter  v.  Ilumholdt  Ins.  Co.,  12  Iowa,  287  ;  Ripley  v. 
^Etna  Ins.  Co.,  29  Barb.  (X.  Y.)  552  ;  30  IST.  Y.  (3  Tiff.)  136. 

§  2.  Conditions  as  to  actions.  In  Judhlns  v.  Union  Ins.  Co.,  39 
N.  H.  172,  a  provision  in  the  policy  that  no  execution  should  issue  on 
a  judgment  recovered  on  the  policy  for  three  months  after  it  was  ren- 
dered, was  enforced.  In  other  States  all  provisions  of  the  contract 
would  be  merged  in  the  judgment.  In  case  of  reinsurance,  payable 
within  a  limited  tune  after  the  loss,  the  loss  refers  to  the  damage  caused 
by  the  peril  insured  against,  and  not  to  the  payment  of  that  dainage 
by  the  reinsured.  Providence  Ins.  Go.  v.  jEtna  Ins.  Co.,  16  Uj),  Can. 
135  ;  Carraway  v.  Merchants'  Ins  .Co.,  26  La.  Ann.  298.  In  other 
cases  the  words  "  after  loss  or  damage  shall  accrue,"  was  held  to  mean 
after  the  right  of  action  shall  accrue.  New  YorTi  v.  Hamilton  Ins.  Co.^ 
39  N.  Y.  (12  Tiff.)  45  ;  Blach  v.  Winneshieh  Ins.  Co.,  31  Wis.  74 ; 
Chandler  v.  St.  Paul  Ins.  Co.,  21  Minn.  85  ;  18  Am.  Kep.  385.  After 
the  expiration  of  the  time  limited,  a  new  promise  will  not  revive  any 
right  of  action.  Williams  v.  Vermont  Ins.  Co.,  20  Yt.  222.  But  it  would 
seem  that  the  time  may  be  extended  before  its  expiration  by  a  modifica- 
tion of  the  contract.  If  the  period  limited  is  unreasonably  short,  it  may 
raise  a  presumption  of  fraud  or  imposition.  Brown  v.  Savannah  Ins.  Co.y 
24  Ga.  97.  Where  the  period  has  expired,  the  insured  have  attempted 
in  various  ways  to  avoid  the  bar.  It  has  been  held  that  it  did  not  help 
them  to  prove  that  a  previous  suit  had  been  commenced,  which  failed 
for  some  technical  reason,  or  was  nonsuited.  Riddlesbarger  v.  Hartford 
Ins.  Co.,  7  Wall.  (IJ.  S.)  386  ;  Brown  v.  Roger  Williams  Ins.  Co.,  7 
R.  I.  301  ;  Wilson  v.  ^Etna  Ins.  Co.,  27  Yt.  99.  Ignorance  of  the 
condition  is  no  excuse.  Underwriters'  Agency  v.  Sutherlin,  55  Ga. 
266 ;  DeQrovey.  Metropolitan  Ins.  Co.,  61  N".  Y.  (16  Sick.)  594  ;  19 
Am.  Hep.  305.  But  if  tlie  failure  was  caused  by  the  fault  or  fraud  of 
the  insurer,  he  may  be  estopped  to  plead  the  provision.  Ames  v.  N. 
Y.  Union  Ins.  Co.,  14  T^.  Y.  253;  Andes  Ins.  Co.  v.  Fish,  71  111. 
620 ;    Derrick  v.  Lamar  Ins.  Co.,  74  id.  4u4.     Thus  M'here  he  was 
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absent  from  the  State  at  the  time,  and  still  more  if  he  concealed 
himseK,  he  could  have  no  advantage  from  the  clause.  Peoria  Ins. 
Co.  V.  Hall,  12  Mich.  202.  In  Ketchum  v.  Prot.  Ins.  Co.,  1  Allen 
(IST.  B.),  136,  the  court  were  inclined  to  thinlc  absence  alone  not  enough. 
Pending  negotiations  are  not  enough,  unless  the  insured  is  misled 
{Cotirsin  v.  Penn.  Ins.  Co.,  46  Penn.  St.  323  ;  Gooden  v.  Amoskeag 
Ins.  Co.,  20  N.  H.  73 ;  Mickey  x.  Burlington  Ins.  Co.,  35  lovra, 
174 ;  14  Am.  Rep.  494;  Brady  v.  Western  Ass.  Co.,  17  U.  C.  C.  P. 
597);  nor  that  the  insurers  promised  to  write  and  inform  the  insured 
what  thej  would  do.  McFarland  v.  Peahody  Ins.  Co.,  6  W.  Va.  425. 
Where  war  makes  a  suit  within  the  limited  time  impossible,  this  condi- 
tion is  not  suspended,  but  is  rather  made  wholly  ineffectual,  and,  on  the 
return  of  peace,  the  insured  has  the  usual  time  allowed  other  litigants 
in  which  to  sue.  Semraes  v.  City  Ins.  Go..,  13  Wall.  (LI.  S.)  158.  Where, 
in  the  performance  of  the  other  conditions  which  are  to  precede  pay- 
ment, so  much  time  is  spent  that  the  loss  has  not  become  payable  at  the 
end  of  the  time  allowed  for  suit,  the  provisions  are  inconsistent,  and 
the  latter  becomes  void.  New  Yorh  v.  Hamilton  Ins.  Co.,  10  Bosw. 
(E.  Y.)  537 ;  Stout  v.  City  Lis.  Co.,  12  Iowa,  371 ;  Longhurst  v.  Star 
Ins.  Co.,  19  Iowa,  364.  In  the  two  last  cases  the  interest  insured  was 
a  mechanic's  lien,  and  it  was  necessary  to  determine  its  value  by  a 
judgment  before  adjustment.  Collateral  proceedings,  like  bills  in  equity 
to  complete  the  issue  of  a  policy,  or  to  reform  a  pohcy  {Parley  v. 
Bea/ion  Ins.  Co.,  7  Gran.  [Can.]  130  ;  Woodbury  Bank  v.  Charter  Oak 
Ins.  Co.,  31  Conn.  517) ;  ov  scire  facias  by  a  creditor  who  has  attached 
the  sum  due  on  trustee  process  {Harris  v.  Phoenix  Ins.  Co.,  35  Conn. 
310)  ;  or  a  suit  to  enforce  the  liability  of  a  stockholder  {Davis  v.  Stewart^ 
26  Ohio  St.  643),  are  not  within  this  provision. 

The  condition  is  construed  strictly.  Thus,  where  it  read  "  in  case  of 
disputed  claims,"  the  limitation  shall  apply,  there  must  be  evidence  that 
there  were  disputes  as  to  the  payment  People  v.  Liverpool  Ins.  Co., 
2  N.  Y.  Sup.  (T.  &  C.)  268.  If  it  appears  that  adjustment  is  to  precede 
suit,  the  limitation  only  applies  where  there  has  been  an  adjustment. 
Wevins  v.  Rockingham  Ins.  Co.,  25  N.  H.  22  ;  Landis  v.  Home  Ins.  Co., 
56  Mo.  591 ;  Arnet  v.  Mechanics'  Ins.  Co.,  22  Wis.  516  ;  contra,  Button 
V.  Vermont  Ins.  Co.,  17  Yt.  369.  The  issuing  of  the  writ,  not  its  service, 
is  the  beffinnin^  of  the  action.  Peoria  Ins.  Co.  v.  Hall,  12  Mich.  202. 
As  we  have  said,  the  condition  may  be  waived,  and  being  a  harsh  one, 
a  waiver  will  be  easily  presumed.  The  waiver  is  usually  a  question  for 
the  jury.  Rij)ley  v.  ^tna  Ins.  Co.,  29  Barb.  (N.  Y.)  552  ;  Coursin  v. 
Penn.  Ins.  Co ,  46  Penn.  St.  323  ;  ColumUan  Ins.  Co.  v.  Lawrence, 
2  Pet.  (IT.  S.)  25;  Graves x.  Washington  Ins.  Co.,  12  Allen  (Mass.\  391. 
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But  mere  silence  is  no  waiver,  as  there  is  no  duty  on  the  insurers  to 
speak  {Schroeder  y.  keystone  Ins.  Co.,  2  Phila.  286) ;  though  it  maybe 
e\a(ienee  {Ripley  v.  y:Etna  Ins.  Co.,  29  Barb.  [K.  Y.]  552)  ;  nor  are 
conversations  about  a  settlement  or  an  absolute  refusal  to  pay  on  other 
grounds,  as  the  insured  could  not  be  misled  thereby.  Lambkin  v. 
Western  Ass.  Co.,  13  Up.  Can.  361.  But  acts  of  the  insurer  performed 
with  the  intention  of  inducing  the  insured  to  delay,  under  a  behef  that 
his  rights  were  safe,  and  wjiich  had  that  effect,  are  an  estoppel.  Mickey 
V.  Burlington  Ins.  Co.,  35  Iowa,  17-1 ;  14  Am.  Rep.  49-1 ;  Grant  v. 
Lexington  Ins.  Co.._  5  Ind.  28  ;  Fullam  v.  N.  Y.  Union  Ins.  Co.,  7  Gray 
(Mass.),  61  ;  Black  v.  Winneshiek  Ins.  Co.,  31  Wis.  74 ;  Curtis  v.  Home 
Ins.  Co.,  1  Biss.  (C.  C.)  485  ;  Derrick  v.  Lamar  Ins.  Co.,  74  111.  404. 
Suit  means  any  legal  proceeding  to  recover  the  loss.  Thus,  a  proceeding 
by  foreign  attachment  by  a  creditor  is  a  compliance  with  the  condition. 
Harris  v.  Phoinix  Ins.  Co.,  35  Conn.  310.  But  the  creditor  in  such  case 
must  rest  on  the  strength  of  the  claim  of  the  insured.  Id.  A  limitation 
of  the  venue  of  any  action  upon  the  policy  is  invalid.  Tlie  parties  have 
no  power  to  limit  the  jurisdiction  of  courts.  Nute  v.  Hamilton  Ins.  Co., 
6  Gray  (Mass.),  174;  Richard  v.  Manhattan  Ins.  Co.,  31  Mo.  518.  If 
the  charter  fixes  the  venue,  it  may  be  changed  by  the  legislature. 
Hovmrd  v.  Kentucky  Ins.  Co.,  13  B.  Monr.  (Ky.)  282  ;  Sanders  v. 
Hillsborough  Ins.  Co.,  44  ]^.  H.  238.  Where  the  charter  provides  that 
the  directors  of  the  insurance  company  shall  proceed  to  determine  the 
amount,  and  if  the  insured  shall  be  dissatisfied,  he  may  proceed  in  a 
particidar  court,  he  is  not  confined  to  that  court,  if  the  directors  do  not 
determine  the  amount,  but  refuse  absolutely  to  pay.  Martin  v.  Penob- 
scot Ins.  Co.,  53  Me.  419  ;  Boynton  v.  Middlesex  Ins.  Co.,  4  Mete. 
(Mass.)  212  ;  contra,  Button  v.  Vermont  Bis.  Co.,  17  Vt.  369. 

§  3.  Condition  as  to  arbitration.  A  provision  for  a  compulsory 
arbitration  of  all  matters  in  dispute  will  not  be  enforced.  Thompson 
V.  Charnock,  8  T.  R.  139  ;  Goldstone  v.  Osborn,  2  C.  <fe  P.  550  ;  Scott 
V.  Avery,  5  II.  L.  C.  811 ;  Trott  v.  City  Ins.  Co.,  1  Cliff.  (C.  C.)  439; 
Stephenson  v.  Piscataqua  Ins.  Co.,  54  Me.  55 ;  Liverpool  Ins.  Co.  v. 
Creighton,  51  Ga.  95.  If  the  parties,  however,  proceed  under  such 
agreement  it  will  bind  them.  Roper  v.  Lendon,  1  El.  &  El.  825 ;  Kill 
V.  Hollister,  1  Wils.  129 ;  Richardson  v.  Suffolk  Ins.  Co.,  3  Mete. 
(Mass.)  573.  An  agreement  to  refer  a  special  matter,  sucli  as  the 
amount  of  loss,  the  time  of  payment,  and  other  like  questions,  is  valid. 
Braunstein  v.  Accidental  Death  Ins.  Co.,  1  B.  &  S.  782 ;  Trott  v. 
City  Ins.  Co.,  1  Cliff.  (C.  C.)  439.  If  the  act  of  incoq^oration  pro- 
vided for  arbitration,  the  court  would  be  bound.  Crisp  v.  Bunbury, 
^lMn^.ZU\  Ex  parte  Payne,  5  D.  &  L.  P.  C.  679.  Where  the 
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policy  provided  that  '"  in  case  any  difference  shall  arise  touching  any 
loss  or  damage,  such  difference  shall  be  submitted  to  arbitrators,  whose 
award  shall  be  final,"  it  was  sustained.  Elliott  v.  Royal  Exchange  Ins. 
Co.,  2  L.  E..  Exch.  237.  So  where  it  was  provided  that  the  payment 
of  the  loss  was  to  be  on  condition  that  in  the  opinion  of  the  surgeon- 
general  the  insured  did  not  die  from  intemperance.  CampheU  v. 
American  Popular  Ins.  Co.,  4  L.  T.  (N.  S.)  6.  Where  the  policy 
provided  that  in  case  of  forfeiture  the  insured  should  have  the  benefit 
of  such  equitable  adjustment  as  the  du'ectors  should  from  time  to  time 
provide,  it  was  discretionary  with  the  directors  to  act  in  the  matter  of 
establishing  any  mode  of  adjustment,  although,  when  once  established, 
they  might  not  have  power  to  change  it  to  the  injury  of  existing  poli- 
cies. Nightingale  v.  State  Ins.  Co. ,  5  E,.  I.  38.  While  such  previous 
agreement  for  a  reference  may  be  voidable,  yet  the  parties  have  power, 
after  the  controversy  has  arisen,  to  agree  upon  an  arbitration,  which 
agreement  will  bind  them,  and  of  course,  they  can  equally  ratify  the 
previous  agreement.  If,  then,  it  appears  that  they  have,  after  the  con- 
troversy, treated  the  agreement  to  refer  as  binding,  as  for  instance,  by 
going  on  with  a  hearing  under  it,  it  will  be  a  ratification,  and  they  will 
be  bound.  Roper  v.  Lendon,  1  El.  &  El.  825 ;  Burchell  v.  Marsh,  17 
How.  (U.  S.)  344;  Kill  v.  Hollister,  1  Wils.  129 ;  Richardson  v.  Suf- 
folk Ins.  Co.,  3  Mete.  (Mass.)  573.  A  refusal  to  pay  without  any  offer 
to  refer  is  a  waiver  of  the  provision.  Robinson  v.  Georges  Ins.  Co., 
17  Me.  131 ;  Millaudon  v.  Atlatitic  Ins.  Co.,  8  La.  (O.  S.)  558. 


TITLE    II. 

OF  LIFE   INSUEANCE. 

AETICLE   I. 

OF   LIFE    INSUEAJSrCE   IN     GENERAL. 

Section  1.  In  general.  It  is  said  that  the  contract  commonly 
called  life  insurance,  when  properly  considered,  is  a  mere  contract  to 
pay  a  certain  sum  of  money  on  the  death  of  a  person,  in  consideration 
of  the  due  payment  of  a  certain  annuity  for  his  life,  or  some  shorter 
period,  by  him,  the  annuity  being  calculated  according  to  his  probable 
chance  of  longevity,  and  that  this  contract  in  no  way  resembles  a  con- 
tract of  indemnity,  and  in  this  respect  differs  from  both  fire  and  marine 
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policies.  lu  policies  for  Kfe,  the  loss  is  sure  to  come,  and  the  only  un- 
certain element  is  the  date  when  it  will  come.  Dolby  v.  London  Ass. 
Co.,  15  C.  B.  365.  In  some  of  its  forms,  however,  life  insurance 
seems  to  be  clearly  a  contract  of  indemnity.  Where,  for  instance,  a 
creditor  insures  the  life  of  his  debtor,  he  is  thereby  indemnified  against 
the  loss  of  his  debt  which  may  follow  his  sudden  death.  In  such  case, 
where  the  debtor  has  paid  the  premiums,  the  debtor  is  entitled  to  claim 
the  policy  when  the  debt  is  paid.  Knox  v.  Tu7'ner,  L.  R.,  9  Eq.  155. 
In  other  cases,  as  where  the  life  of  a  husband  is  insured  for  the  benefit 
of  his  wife,  it  is  also  an  indemnity  to  her  for  a  loss,  which  may  have 
in  it  an  unliquidated  pecuniary  element.  This  is  more  evident,  when, 
as  often  in  England,  it  is  made  a  covenant  in  the  marriage  settlement 
that  the  intended  husband  shall  insure  his  life.  The  same  considera- 
tions apply  with  less  force  perhaps  in  other  cases  of  insurance  between 
relatives.  In  ordinary  policies  of  life  insurance,  the  damages  resulting 
are  unliquidated,  at  the  same  time  danger  of  fraudulent  loss  is  much 
diminished,  being  almost  confined  to  the  offering  for  insurance  of  bad 
lives.  Therefore  it  is  more  assimilated  to  other  commercial  transac- 
tions, like  the  deposit  of  savings,  or  the  discount  of  notes.  A  man 
purchases,  for  a  certain  sum,  a  bill,  by  which  he  is  entitled  to  be  repaid 
a  larger  sum  at  a  fixed  future  time.  He  deposits  a  certain  sum  with 
the  hope  of  drawing  a  larger  sum  at  some  uncertain  future  time.  He 
pays  a  premium  and  thereby  purchases  a  contract  by  which  he  is  to  be 
paid  a  certain  sum  at  an  uncertain  time.  In  case  of  what  are  called 
endowment  policies  of  life  insurance,  this  is  still  more  evident,  where 
a  young  man  takes  an  endowment  policy  on  a  short  term,  the  only 
element  of  chance  is  the  contingency  of  his  dying  during  the  term  and 
the  indemnity,  for  that  forms  but  a  very  small  share  of  the  premium. 
§  2.  Insurable  interest.  It  is  essential  that  the  insurer  should 
have  an  interest  in  the  life  of  the  person  insured.  Guardian  Ins.  Co. 
V.  Ilogan,  80  111.  36 ;  Franklin  Ins.  Co.  v.  Sefton,  53  Ind.  380.  But 
this,  like  all  other  principles,  is  to  be  construed  with  reference  to  the 
objects  for  which  it  is  estabhshed.  It  is  founded  on  the  repugnance 
of  the  law  to  wagering  or  gambling  contracts,  in  other  words,  those  by 
which  the  person  contracting  may  acquire  gain  without  the  risk  of 
some  proportionate  loss.  It  would  at  first  seem  difiicult  to  see  how  a 
person  can  have  an  insurable  interest  in  his  own  life,  for  the  contract 
affords  no  compensation  to  him.  But  such  policies  must  rather  be 
considered  as  resting  upon  the  interest  which  his  representatives  have 
in  his  life.  Provident  Ins.  Co.  v.  Baum,  29  Ind.  236.  Where  some 
other  person  than  the  insured  makes  the  contract,  in  order  to  support  it 
some  direct  interest  must  be  proved,  for  else  it  would  not  only  be  a 
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wagering  contract,  but  an  impertinent  interference  with  a  third  party, 
on  whose  hfe  the  contractors  would  put  a  price.  What  the  required 
interest  is,  will  be  illustrated  by  the  following  decisions.  Where  a 
young  woman  was  without  property  and  had  been  supported  and  edu- 
cated by  her  brother,  who  stood  to  her  in  loco  parentis,  and  whose 
death  would  have  left  her  destitute,  and  he  was  about  to  go  to  South 
America,  it  was  held  that  she  could  insure  his  life  for  her  own  benefit. 
Zord  V.  Ball,  12  Mass.  115.  The  interest  must  be  a  pecuniary  one, 
otherwise  the  loss  could  not  be  made  good  by  money.  Halford  v. 
Ky7ner,  10  B.  &  C.  725.  If  a  son  is  a  minor,  who  can  render  service, 
and  to  whom  advances  have  been  made,  his  father  has  an  insurable 
interest.  Mitchell  v.  Union  Ins.  Co.,  45  Me.  104.  In  Loomis  v. 
Eagle  Ins.  Co.,  6  Gray  (Mass.),  396,  the  court  go  further  and  say,  we 
cannot  doubt  that  a  parent  has  an  interest  in  the  life  of  a  child  and 
mce  versa  a  child  in  the  life  of  a  parent,  not  merely  because  they  are 
bound  to  support  then-  lineal  kindred  when  in  need  of  relief,  but  upon 
considerations  of  strong  morals  and  the  force  of  natural  affections  be- 
tween near  kindred,  operating  more  efficaciously  than  those  of  positive 
law.  Reserve  Ins.  Co.  v.  Kane,  81  Penn.  St.  154  ;  Iloyt  v.  W.  Y. 
Ins.  Co.,  3  Bosw.  (N.  Y.)  440  ;  Miller  v.  Eagle  Ins.  Co.,  2  E.  D. 
Smith  (N.  Y.),  286 ;  contra.  Guardian  Ins.  Co.  v.  Hogan,  80  111.  35. 
A  wife  has  sufficient  interest  in  the  life  of  her  husband,  and  divorce 
will  not  deprive  her  of  her  insurance.  McKee  v.  Phmnix  Ins.  Co., 
28  Mo.  383.  So  even  of  a  woman  not  married,  but  living  with  a  man 
as  his  wife  and  treated  and  supported  as  such.  Eguitable  Ass.  Soc.  v. 
Patterson,  41  Ga.  338 ;  5  Ain.  Rep.  535.  So  a  woman  under  con- 
tract of  marriage  has  an  interest  in  the  life  of  her  intended  husband. 
Chisholm  v.  National  Capital  Ins.  Co.,  52  Mo.  213  ;  14  Am.  Rep.  514. 
A  creditor  has  an  interest  in  the  life  of  his  debtor.  Anderson  v. 
Edie,  cited  in  Park  on  Ins.  432.  Even  if  the  debt  is  one  which  is 
voidable  (id.)  or  to  which  the  statute  of  limitations  may  be  pleaded 
as  a  bar.  Rawls  v.  American  Ins.  Co.,  36  Barb.  (N.  Y.)  357 ;  S.  C., 
27  N.  Y.  (13  Smith)  282 ;  Mowry  v.  Hovw  Ins.  Co.,  9  R.  I.  346.  So 
where  a  partnership  is  formed,  money  being  placed  against  skill,  in  di- 
viding the  profits,  the  partners  advancing  money  may  insure  the  other 
partner's  life.  Valtofi  v.  National  loan  Fund  Ass.  Soc,  22  Barb. 
(N.  Y.)  9  ;  S.  C,  20  N.  Y.  (6  Smith)  32.  Of  the  same  nature  is  a  loan 
to  start  another  in  business,  with  a  promise  of  repayment  with  profits. 
Bevin  v.  Conn.  Ins.  Co.,  23  Conn.  244 ;  Morrell  v.  Trenton  Ins.  Co., 
10  Cush.  (Mass.)  282  ;  Trenton  Ins.  Co.  v.  Johnson,  24  N.  J.  577.  A 
servant  has  an  insm-able  interest  in  the  hfe  of  his  master  who  has 
employed  him  for  a  fixed  term  {Hehdon  v.  West,  3  Best  &  Sm.  578) ; 
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and  a  master  in  the  life  of  his  servant.  Miller  v.  Eagle  Ins.  Co.,  2 
E.  D.  Smith  (N.  T.),  268.  A  promise  by  a  creditor  that  a  debt  shall 
not  be  called  for  while  he  lives  does  not  give  the  debtor  an  insm-able 
interest.  Hehdon  v.  Best.,  3  B.  &  S.  578.  A  policy  cannot  be  as- 
signed to  one  who  has  no  interest.  FTanklin  Ins.  Co.  v.  Sefton,  53 
Ind.  380  ;  contra,   Valton  v.  JSfat.  life  Ass.,  20  :N'.  Y.  (6  Smith)  32. 

§  3.  Warranty.  A  warranty  is  a  condition  precedent,  and  its  terms 
mnst  be  strictly  complied  with.  Barteau  v.  Phmnix  Ins.  Co.,  67  1^.  Y. 
(22  Sick.)  595.  It  lies  at  the  base  of  the  contract,  and  the  insnred  can 
recover  only  when  he  has  fulfilled  its  conditions.  Any  statement  upon 
the  literal  truth  or  fulfillment  of  which  the  vahdity  of  the  contract 
depends,  is  a  warranty.  The  parties  may  make  any  statement  a  war- 
ranty, even  if  it  is  of  no  importance.  Yet,  its  importance  is  an  ele- 
ment in  determining  what  the  meaning  is.  O' Niel  v.  Buffalo  Ins. 
Co.,  3  Comst.  (N.  Y.)  122. 

The  whole  contract  is  to  be  construed  together.  Camrbiihell  v.  N.  E.  Ins. 
Co.,  98  Mass.  381 ;  Price  v.  Phoenix  Ins.  Co.,  17  Minn.  497  ;  10  Am. 
Rep.  166.  The  courts  will  endeavor  to  construe  the  policy  so  that  it 
may  be  supported  by  a  substantial  compliance  with  its  provisions.  Thus 
where  an  mquiry  is  made  whether  the  applicant  has  suffered  any  serious 
injury,  it  will  be  held  to  refer  not  to  the  pain  caused  by  it,  but  to  its 
effect  on  the  applicant's  health  at  tlie  time  of  insurance.  Union  Ins. 
Co.  V.  Wilkinson,  13  Wall.  (U.  S.)  222 ;  Highee  v.  Guardian  lis. 
Co.,  QQ  Barb.  (N.  Y.)  462.  If,  however,  he  answers  untruly  any  ques- 
tion where  the  answer  is  made  a  warranty,  as  by  denying  that  he  has 
had  a  disease  named  {Barteau  v,  Phcenix  Ins.  Co.,  1  Hun  [N.  Y,], 
430  ;  3  N.  Y.  Sup.  [T.  &  C]  576  ;  Foot  v.  ^tna  Ins.  Co.,  4  Daly  [K 
Y.],  285;    61  N.  Y.  [16  Sick.]  571 ;    Vose  v.  Eagle  Ins.  Co.,  6  Cusli. 

*-f_  [MassJ^2);  or  denying  that  he  had  a  family  physician   {Monk  v. 

"  Union  Ins.  Co.,  6  Hobt.  [N.  Y.]  455)  ;  ^^^  question  arises  as  to  his 
belief  or  the  materiality  of  the  matters  inquired  about,  but  the  policy 
is  void.  Mutual  Benefit  Ins.  Co.  v.  Cannon,  48  Ind.  264  ;  Anderson 
V.  Fitzgerald,  4  H.  L.  Cas.  484.  It  %vill  not  help  the  insured  that  he 
was  entirely  ignorant  of  the  disease.  Duckett  v.  Williams,  4  Tj-rw. 
240.  Where  the  warranty  is  that  the  insured  has  had  no  disease,  it 
may  be  for  the  jury  or  tlie  court  to  decide  the  validity  of  the  policy, 
for  not  every  slight  indisposition  is,  as  matter  of  law,  a  disease.  life 
Ins.  Co.  V.  Francisco,  16  Wall.  (IT.  S.)  672.  Severe  sickness  does  not 
refer  to  the  ordinary  diseases  of  the  country  which  readily  yield  to 
medical  treatment.  Sovtlurn  Ins.  Co.  v.  Wilkinson,  53  Ga.  535  ; 
Boos  v.  World  Ins.  Co.,  64  N.  Y.  236.  So,  "  in  good  health  "  does 
not  imply   alisolutolv  perfect  health.     Peacock  v.  N.    IT.   Ins.   Co., 
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20  K,  Y.  293.  A  mere  statement  of  the  occupation  of  the  insured 
is  not  a  warranty.  Providential  Ins.  Co.Y.Fennell,  49  111.  180; 
Perrins  v.  Gen.  Travelers'  Ins.  Oo..,  2  El.  &  El.  317. 

§  4.  Representations.  A  representation  is  a  statement  incidental 
to  the  contract,  upon  the  faith  of  which  the  contract  is  entered  into.  If 
false  and  material  to  the  risk,  it  avoids  the  contract.  Mutual  Benefit 
Ins.  Co.  V.  Miller,  39  Ind.  475.  It  differs  from  a  warranty  in  that  a 
less  strict  compliance  with  its  terms  by  the  insured  is  required.  Sig- 
hee  V.  Guardian  Ins.  Co.,  m  Barb.  (N.  Y.)  462 ;  53  K.  Y.  (8  Sick.) 
603.  But  even  if  made  by  mistake  and  in  good  faith,  a  breach  avoids 
the  policy.  The  policy,  however,  often  calls  only  for  good  faith  and 
then  error  will  not  avoid  it.  The  misrepresentation  must  be  material. 
Barteau  v.  PJmnix  Ins.  Co.,  67  N.  Y.  (22  Sick.)  595.  The  parties 
may  decide  in  the  contract  what  is  material.  The  question  of  the 
truth  of  the  statement  will  ordinarily  be  for  the  jury.  Thus,  where 
the  applicant  in  answer  to  a  question  whether  he  had  had  rheumatism, 
or  had  had  any  severe  sickness,  said  that  he  had  not  and  it  was 
proved  that  he  had  had  subacute  rheumatism,  and  gastritis,  it  was 
left  to  the  jury  to  determine  whether  the  answers  were  true.  Price 
v.  Phoenix  Ins.  Co.,  17  Minn.  497  ;  10  Am.  Eep.  166.  So  if  the 
question  be,  whether  he  is  employed  in  the  military  service,  the  jury 
must  decide  whether  the  facts  show  such  an  employment ;  or  whether 
he  has  had  any  sickness,  they  may  determine  whether  the  facts  proved 
amounted  to  sickness,  as  understood  by  the  parties.  But  they  cannot 
consider  whether  the  matters  inquired  about  are  material.  Mutual 
Benefit  Ins.  Co.  v.  Wise,  34  Md.  583.  The  representation  must  con- 
tinue true  up  to  the  time  when  the  contract  is  closed.  Any  change  in 
the  health  or  circumstances  of  the  parties  during  the  negotiations 
which  would  naturally  have  an  influence  on  the  insurers  to  deter  them 
from  making  the  contract  must  be  disclosed.  Rose  v.  Med.  Ins.  Co., 
11  Ct.  of  Sess.  (S.  0.)  2d  Ser.  345.  Such  for  instance  as  a  change  from 
a  mild  to  a  severe  type  of  disease.  Brady  v.  N.  ^Y.  Ins.  Co.,  11  Mich. 
425.  If  the  representation  is  true  when  the  bargain  is  closed,  a  subse- 
quent change  is  immaterial.  Reichard  v.  Manhattan  Bis.  Co.,  31  Mo. 
518  ;  Benham  v.  United  Guaranty  Ass.  Co.,  7  Exch.  744.  If  the  in- 
surer desires  to  have  any  control  over  such  matters,  he  must  make  them 
a  part  of  the  contract.  If  a  written  application  be  made,  proof  of 
verbal  statements  will  be  excluded.  Rawls  v.  American  Ins.  Co.,  27 
N.  Y.  (13  Smith)  282.  If  the  parties  have  not  in  the  contract  determined 
the  question  of  the  materiality  of  the  representation,  it  may  be  a  ques" 
tion  for  the  jury  to  determine  from  the  circumstances.  Thus,  represen- 
tations as  to  the  pecuniary  means  or  social  or  business  relations  of  the 
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insured  may  be  material  if  they  influenced  the  insurers,  as  that  he  was 
a  partner  and  the  moneyed  man  of  a  lirm,  to  the  other  alleged  mem- 
bers of  which  he  assigned  the  policy.  Yalton  v.  National  Loan  Fund 
Ass.  Soc,  20  ]Sr.  Y.  (6  Smitli)  32.  Whether  a  false  representation  that 
the  party  had  no  other  insurance  on  his  life  was  material,  was  left  to  the 
jury.  Wainewrlght  v.  Bland,  1  M.  &  K.  481 ;  S.  C,  6  Tyrw.  417. 
"Where  the  statement  is  that  the  applicant  never  used  opium,  liquor  or 
tobacco,  their  use  as  medicines  does  not  make  the  representation  false. 
Eighee  v.  Guardian  Ins.  Co.,  m  Barb.  462  ;  53  N.  Y.  (8  Sick.)  603. 
A  verbal  statement  on  receiving  a  renewal  receipt  is  a  mere  represen- 
tation and  does  not  make  the  policy  void,  unless  it  is  material  and 
induced  the  continuance  of  the  policy.  Mutual  Benefit  Ins.  Co.  v. 
Robertson,  59  111.  123  ;  14  Am.  Rep.  8.  The  burden  of  proving  the 
answers  to  the  insurer's  questions  untrue,  is  upon  the  insurer.  Pied- 
mont Ins.  Co.  V.  Jawing,  92  U.  S.  3TY ;  Jones  v.  Brooklyn  Ins.  Co., 
61  N.  Y.  79.  Where  it  was  stipulated  in  the  application  that  the 
answers  were  fair  and  true,  that  they  should  form  the  basis  of  the  con- 
tract, that  if  any  of  them  were  untrue  or  fraudulent  they  should  avoid 
the  policy,  they  were  material  representations,  not  warranties.  Price 
v.  Phcenix  Ins.  Co.,  17  Minn.  497 ;  12  Am.  Rep.  166.  It  is  for  the 
jury  to  determine  whether  there  has  been  a  substantial  compliance 
with  the  representations  or  whether  they  are  substantially  true.  Mil- 
ler V.  Mutual  Benefit  Ins.  Co.,  31  Iowa,  216  ;  7  Am.  Rep.  122  ;  Mu- 
tual Benefit  Ins.  Co.  v.  Wise,  34  Md.  582.  Thus  the  jury  passed  upon 
the  question  whether  a  certain  disease  was  bronchitis  {Camphell  v.  iV. 
^.  Ins.  Co.,  98  Mass.  381),  or  whether  another  disease  was  rheuma- 
tism, or  whether  it  constituted  a  severe  sickness.  Price  v.  Phmnix 
Ins.  Co.,  17  Minn.  497;  10  Am.  Rep.  166.  It  is  enough  if  the  jury 
find  the  representation  to  be  substantially,  though  not  literally,  true. 
iV.  A.  Ins.  Co.  V.  Throop,  '2,'2>  Mich.  146 ;  7  Am.  Rep.  638 ;  liighee  v. 
Guardian  Ins.  Co.,  e,Q  Barb.  (N.  Y.)  462 ;  53  N.  Y.  (8  Sick.)  603 ; 
Buford  V.  N.  Y.  Ins.  Co.,  5  Oreg.  334.  A  comparison  of  the  differ- 
ent parts  of  the  policy  may  reduce  what  would  otherwise  be  a  war- 
ranty to  a  representation.  Thus  where  a  statement  is  required  to  be 
true,  but  the  form  given  is  a  statement  to  the  best  of  the  applicant's 
belief,  or  it  is  afterward  provided  that  the  fraudulent  statements  shall 
make  the  policy  void,  it  is  a  representation.  Fowl'es  v.  Manchester 
Ass.  Co.,  3  F.  &  E.  440 ;  Washington  Ins.  Co.  v.  Ilarney,  10  Kans. 
525.  Though  the  false  answers  are  inserted  by  the  fraud  of  the  agent, 
the  policy  is  still  void.  Ryan  v.  World  Ins.  Co.,  41  Conn.  168 ;  19 
Am.  Rep.  490 ;  contra,  Rockford  Ins.  Co.  v.  Nelson,  75  111.  548. 
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§  5.  Concealment.  A  concealment  corresponds  negatively  to  a  rep> 
resentation.  One  misleads  the  insurer  by  the  statement  of  what  is 
false,  the  other  equally  misleads  him  by  the  concealment  of  what  he 
ought  to  know.  It  is  the  designed  intentional  withholding  of  some 
fact  material  to  the  risk,  which  good  faith  required  that  the  i!!;-ured 
should  disclose.  That  which  the  contract  in  terms  requires  the  iri^ured 
to  disclose  is,  not  the  subject  of  concealment,  but  of  warranty,  or  of 
representation,  of  which  we  have  treated  above.  In  determining 
whether  the  withholding  of  information  was  intentional,  the  insured 
will  be  presumed  to  possess  ordinary  intelligence  and  knowledge.  If 
he  is  asked  whether  he  has  any  disease,  and  he  does  not  know  that 
he  has,  yet  he  is  bound  to  disclose  any  symptoms  of  disease.  Vose 
V.  Eagle  Ins.  Co.,  6  Cush.  (Mass.)  42 ;  Miles  v.  Conn.  Ins.  Co.,  3  Gray 
(Mass.),  580.  "Where  the  insured  omitted  to  mention  that  he  had  at  a 
previous  time  been  insane,  it  was  no  concealment,  if  no  question  on  the 
point  was  asked,  although  the  insurers  did  not  wish  to  insure  insane 
persons.  Malk/ry  v.  Travelers'  Ins.  Co.,  47  IST.  Y.  52 ;  7  Am.  Hep. 
410.  Where  the  applicant  was  asked  whether  he  had  had  any  sickness 
within  ten  years,  he  was  not  wrong  in  omitting  to  mention  a  slight  in- 
disposition which  would  not  ordinarily  be  called  a  sickness.  Wise  v. 
Mutual  Benefit  Ins.  Co.,  34  Md.  582  ;  BrittonY.  Mutual  Benefit  Ins. 
Co.,  3  ]Sr.  y.  Sup.  220.  The  inquiries  are  presumed  to  relate  to  matters 
which  affect  the  general  health  and  the  continuance  of  life,  and  not  to 
temporary  and  occasional  ailments.  And  a  disease  of  well-marked  symp 
toms  and  alarming  character,  which  is  generally  regarded  as  affecting  the 
general  health  and  as  threatening  the  continuance  of  life,  must  be  dis- 
closed. Barteau  v.  Phmnix  Ins.  Co.,  67  Barb.  ^N".  Y.)  260  ;  S.  C,  67 1^. 
Y.  (22  Sick.)  595.  Where  the  applicant  stated  that  he  was  not  aware  of 
any  disorder  or  circumstance  tending  to  shorten  life,  it  is  not  enough 
that  physicians  differed  about  the  effect  of  a  sickness  which  he  had 
had,  if  he  honestly  believed  his  answer  to  be  true.  Jones  v.  Provincial 
Ins.  Co.,  3  C.  B.  (N.  S.)  65.  Where  the  applicant  was  required  to 
name  the  physician  usually  employed  by  him,  and  answered  "  none," 
when  in  truth  he  had  occasionally  consulted  a  physician  about  a  long- 
standing cough,  and  had  been  rejected  by  the  examining  physician  of 
another  company,  the  policy  was  held  void  for  concealment.  Horn  v. 
Amicable  Bis.  Co.,  64  Barb.  (N.  Y.)  81.  A  failure  to  state  facts  known 
to  the  insurer,  or  which  he  ought  to  have  known,  or  which  are  rather  for 
his  benefit  than  his  injury,  is  no  concealment.  If  the  insurer  puts  in- 
terrogatories on  certain  points,  he  thereby  raises  a  presumption  that  he 
does  not  care  for  information  on  related  ponits.  A  general  statement, 
sufficient  to  put  the  insurers  upon  inquiry,  if  they  desire  fuller  details, 
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is  enough.  Where  the  question  put  calls  only  for  an  expression  of 
opinion,  it  is  enough  if  it  is  honestly  answered.  Hogle  v,  G-uardian 
Ins.  Co.,  6  Robt.  (N.  Y.)  567;  4  Abb.  (N.  S.)  346.  An  answer  may 
be  true  and  yet  not  the  whole  truth,  and  so  be  a  concealment,  as  where 
the  insured  states  that  he  has  been  sick  one  week,  when  he  has  been 
sick  a  month,  or  that  he  has  had  a  physician  once,  when  he  has  had  one 
several  times  {Cazenove  v.  British  Equitable  Assoc,  6  C.  B.  [N.  S.} 
437) ;  or,  where  he  states  that  his  employment  is  of  one  nature,  and 
he  omits  to  mention  another  more  hazardous  occupation  in  which  he 
is  engaged  {Perrins  v.  Mar.  Trav.  Ins.  Co.,  2  El.  &  El.  317;  Hart- 
man  V.  Keystone  Ins.  Co.,  21  Penn.  St.  466) ;  or,  where,  having  more 
than  one  medical  attendant,  he  names  only  one,  and  that  the  one  least 
able  to  give  information,  Morrison  v.  Mtisjpralt,  4  Bing.  60 ;  Hut- 
ton  V.  Waterloo  Ass.  Soc,  1  F.  <fe  F.  735 ;  Monk  v.  Union  Ins.  Co.,  6 
Robt,  (IST,  Y.)  455.  So,  if  he  retm-ns  an  evasive  answer  by  referring  to 
the  surgeon's  report,  when  he  is  well  informed  as  to  all  the  matters  in- 
quired about.  Smith  v.  ^tna  Ins.  Co.,  49  N.  Y.  (4  Sick.)  211.  A  mis- 
statement or  concealment  by  an  agent  of  the  insured  is  equally  as  fatal 
as  if  made  by  the  insured  himself.  Where  reference  is  made  to  any 
person  as  a  source  of  information,  he  is  not  the  agent  of  the  insured, 
and  he  is  not  held  responsible  for  the  accuracy  of  his  answers,  if  the 
misrepresentations  or  concealments  are  without  his  knowledge  or  con- 
sent, Wheelton  v.  Hardisty,  8  El.  &  Bl.  232 ;  Rawls  v.  America/n^ 
Ins.  Co.,  36  Barb.  (JST.  Y.)  357 ;  S.  C,  27  F.  Y.  (13  Smith)  282.  The 
materiality  of  the  following  matters  was  submitted  to  the  jury  :  that 
the  insured  was  in  prison  at  the  stated  place  of  residence  {Huguenin, 
V,  Rayley,  6  Taunt.  186) ;  that  he  had  been  insane  twenty  years  before 
{Mallory  v.  Traveler^  Ins.  Co.,  47  N.  Y.  [2  Sick.]  52 ;  7  Am.  Rep. 
410) ;  or  that  the  insured,  a  single  woman,  had  had  a  child  a  year  or 
two  before  {Edwards  v.  Barroio,  Ellis  on  Ins.  116) ;  or  statements  of 
his  pecuniary  situation  made  to  the  medical  examiner  and  bearing  on 
the  care  he  was  likely  to  receive.  Hogle  v.  Guardian  Ins.  Co.,  4  Abb. 
Pr.  Cas.  (N.  S.)  346  ;  6  Rob.  567. 

§  6.  Health,  liabits,  suicide.  As  the  rate  of  premium  must  be 
fixed  by  a  calculation  of  the  probable  length  of  life,  it  is  necessary 
that  the  insurer  should  be  fully  informed  upon  all  matters  which  make 
the  case  of  the  applicant  an  exceptional  one.  The  standard  applica- 
tions and  policies  are  usually  very  guarded  UDon  all  these  points.  It 
is  held  that  a  warranty  of  health,  or  of  good  health,  simply  means  that 
the  applicant  is  in  a  reasonably  good  state  of  health,  and  such  a  life  as 
ought  to  be  insured  at  the  common  rates.  He  need  not  be  free  from 
every  infirmity.  Peacooh  v.  N.  Y.  Ins.  Co.,  20  N.  Y.  (6  Smith)  293  ; 
Vol.  IV.— 13 
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Life  Ins.  Oo.  v.  Franeisco,  lY  Wall.  (U.  S.)  672 ;  Hicjhee  v.  Guardian  ■ 
Ins.  Co.,  53  N.  Y.  (8  Sick.)  603.  It  was  no  breach  that  he  had  re- 
ceived a  wound  which  so  affected  him  that  he  could  not  retain  his 
urine  or  fseces  {Ross  v.  Bradshaw,  1  Wm.  Bl.  312)  or  that  he  had 
violent  attacks  of  the  gout.  Willis  v.  Poole,  2  Parke  on  Ins.  650.  A 
warranty  that  the  applicant  was  free  from  any  disease  tending  to 
shorten  life,  was  construed  to  apply  only  to  diseases  of  a  serious  na- 
ture, and  which  have  a  continuing  tendency  to  produce  death.  "Where 
the  disorder  was  uncertain  in  its  nature,  and  might  proceed  either  from 
a  defect  of  the  internal  organs,  or  from  dyspepsia,  it  was  left  to  the 
jury.  Rose  v.  Star  Ins.  Co.,  2  Ir.  Jur.  (O.  S.)  206 ;  Barteau  v. 
Phmnix  Ins.  Co.,  67  Barb.  (N.  T.)  354  ;  67 IST.  Y.  (22  Sick)  595.  Good 
health  means  apparent  good  health,  without  any  known  or  felt  symp- 
toms of  sickness  {Hutchinson  v.  Nat.  Loan  Ass.  Soc,  7  Ct.  Sess.  [Sc] 
2d  Ser.  467 ;  Horn  v.  Amicable  Ins.  Co.,  64  Barb.  [N.  Y.]  81)  and  is 
for  the  jury.  Boos  v.  World  Ins.  Co.,  64  N.  Y.  (19  Sick.)  236.  That 
death  ensues  from  some  slight  indisposition  existing  at  the  time  of  in- 
surance, does  not  prove  that  the  insured  was  not  in  good  health.  Wat- 
son V.  Mainwaring,  4  Taunt.  763 ;  Eclectic  Ins.  Co.  v.  Fahrenhrug, 
68  111.  468.  Predisposition  to  a  disease  of  such  a  character,  and  to  such 
a  degree  as  to  seriously  affect  the  health,  is  inconsistent  with  good 
health.  N.  Y.  Ins.  Co.  v.  Flach,  3  Md.  341.  If  on  full  information 
the  insurers  would  charge  beyond  the  ordinary  premium,  the  life  can- 
not be  classed  as  a  healthy  one.  Brealey  v.  Collins,  1  You.  317 ;  Ross 
V.  BradshoAO,  1  Wm.  Bl.  312 ;  Smith  v.  ^tna  Ins.  Co.,  49  E".  Y.  (4 
Sick.)  211.  Inquiries  as  to  whether  the  insured  has  had  any  serious  dis- 
ease, or  disease  which  would  tend  to  shorten  life,  relate  to  matters  which 
even  among  experts  are  matters  of  opinion,  and  in  the  case  of  the  insured 
must  be  wholly  so,  and  are  therefore  held  only  to  call  for  his  honest  opin- 
ion, and  if  he  gives  that,  it  is  enough.  Hogle  v.  Ouardian  Ins.  Co.,  6 
Eobt.  (N.  Y.)  567  ;  4  Abb.  (IST.  S.)  346  ;  Jones\.  Provincial  Ins.  Co.,  3 
C.  B.  (N.  S.)  65.  So  where  the  inquiry  is  whether  the  applicant  has  been 
afflicted  with  any  particular  disease  or  symptom  of  disease.  Where 
the  inquiry  is  whether  the  applicant  is  afflicted  with  or  subject  to  fits, 
it  means  not  that  he  has  never  had  a  fit  accidentally,  but  that  he  is  not 
a  person  habitually  afflicted  or  liable  to  fits.  Chattock  v.  Shaw,  1 
Mood.  &  Rob.  498.  So  of  a  question  as  to  gout ;  the  applicant  must 
have  had  it  in  some  sensible  appreciable  form  so  that  he  knew  what  it 
was.  Foiokes  v.  Manchester  Ins.  Co.,  3  F.  &  F.  440.  Where  the 
questions  related  to  the  spitting  of  blood,  or  bronchitis,  it  was  left  to 
the  jury  whether  the  symptoms  were  so  recent  or  severe  as  to  call  for 
mention.     {Campbell  v.  N.  E.  Ins.  Co.,  98  Mass.  381 ) ;  but  in  a  clear 
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case  the  court  may  decide  it.  Vose  v.  I^agle  Ins.  Co.,  6  Ciisli.  (Mass.) 
42 ;  Geach  v.  Ingall,  14  Mees.  <fe  W.  95 ;  Mutual  Benefit  Ins.  Co.  v. 
Miller,  39  Ind.  475.  Where  the  question  was  whether  the  spitting 
of  blood  came  from  the  hmgs,  or  the  stomach,  it  was  left  to  the  jury. 
Fried  v.  Royal  Ins.  Co.,  47  Barb.  (^.  Y.)  127 ;  S.  C,  50N.Y.  (5  Sick.) 
243.  Any  concealment  with  regard  to  medical  attendants,  if  inquired 
about,  is  fatal.  Rom  v.  Amicable  Ins.  Co.,  64  Barb.  (N.  Y.)  81.  That 
the  insured  was  soon  after  stricken  with  disease  does  not  prove  that  he 
was  not  in  good  health  when  the  insurance  was  effected.  Eclectic  Ins. 
Co.  V.  FahrenTcriig,  68  111.  468.  Fainiiag  fits  are  not  epileptic  or 
other  fits.  Shilling  v.  Accidental  Death  Ins.  Co.,  1  F.  <fe  F.  116.  A 
disease  requiring  confinement  seems  to  be  one  where  a  physician  is 
necessary.  Casenove  v.  Brit.  Eg.  Ass.  Co.,  6  C.  B.  (N.  S.)  437.  A 
warranty  thai  the  applicant  is  of  sober  and  temperate  habits,  means 
that  he  has  been  a  temperate  man  for  a  sufficient  time  to  constitute  a 
habit.  It  is  not  necessary  that  his  indulgence  should  be  such  as  to 
injure  his  health.  It  is  enough  if  he  is  not  of  habitual  sobriety. 
SoutJicomhe  v.  Merriman,  1  Carr.  &  Marsh,  286.  The  insurers  have 
a  right  to  know  that  he  has  lately  had  delirium  tremens  and  has  been 
under  medical  treatment  in  consequence  of  excessive  drinking.  Hut- 
ton  V.  Waterloo  Life  Ass.  Soc,  1  F.  &  F.  735.  The  use  of  drugs  or 
spirits  to  such  an  amount  as  to  endanger  health  ought  to  be  disclosed, 
where  the  insurers  inquke  as  to  his  health.  Forbes  v.  Edinburg  Ass. 
Co.,  10  Ct.  Sess.  (Sc.)  1st  Ser.  451.  Addicted  to  the  excessive  use  of  in- 
toxicating liquor,  means  an  habitual  excessive  use.  Mowry  v.  Home 
Ins.  Co.,  9  R.  I.  346.  Habits  of  intemperance  acquired  after  the  com- 
pletion of  the  contract,  will  not  avoid  the  policy  unless  they  are  war- 
ranted against.  Reichard  v.  Manhattan  Ins.  Co.,  31  Mo.  518  ;  Her- 
ton  V.  Equitable  Ass.  Soc,  2  Big.  Life  &  Ac.  Reps.  108.  A  man  can 
not  be  said  to  have  been  always  of  temperate  habits,  who,  though 
usually  so,  occasionally  indulges  in  debauches,  which  sometimes  bring 
on  delirium  tremens.  Mutual  Ben.  Ins.  Co.  v.  Hotterhoff,  2  Cir.  L. 
C.  Rep.  (Ohio)  379.  But  occasional  moderate  indulgence  is  not  a 
violation  of  the  warranty.  Swiclc  v.  Home  Ins.  Co.,  1  Ins.  L.  J.  415  ; 
2  Dill.  (U.  S.)  160.  If  a  death,  "  by  reason  of  intemperance,"  is  not 
covered  by  the  policy,  it  must  appear  that  intemperance  was  the  proxi- 
mate cause  of  death.  If  it  is  only  a  contributing  cause,  as  where  it 
may  have,  in  some  degree,  affected  the  power  of  the  insured  to  resist 
disease,  it  is  not  enougli.  Miller  v.  Mut.  Benefit  Ins.  Co.,  31  Iowa, 
216 ;  7  Am.  Rep.  122.  If  the  disease  of  which  the  insured  died  is 
caused  directly  by  intoxication,  as  delirium  tremens,  it  does  not  change 
the  case  that  it  was  aggravated  by  exposure  or  improper  treatment,  and 
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might  not  otherwise  have  been  fatal.  Ranney  v.  Mut.  Benefit  Ins.  Co.^ 
U.  S.  C.  C.  1st  Cir.  18Y3.  A  misrepresentation  as  to  the  applicant's  age 
is  fatal.  Cazenove  v.  British  Eq.  Ass.  Co.,  6  C.  B.  (N".  S.)  437  ;  Mur- 
phy V.  Harris,  Batty  (Irish),  206.  A  party's  occupation  should  be 
truly  stated.  Hartm.an  v.  Keystone  Ins.  Co.,  21  Penn.  St.  ^^^  ;  Per- 
rinsY.  Mar.  c&  Gen.  Tr.  Ins.  Co.,  2  El.  &  El.  317.  It  is  common  to  pro- 
vide that  the  insm'er  shall  not  be  liable  where  the  insured  shall  die  by 
his  own  hands,  or  take  his  own  life.  On  this  provision  the  question 
has  arisen  whether  the  clause  applies  where  the  insured  was  insane  at 
the  time  of  the  act.  In  Breasted  v.  Farmers'  Loan  &  Trust  Co.,  4 
Hill  {1^.  Y.),  73 ;  S.  C,  8  N.  Y.  299,  it  was  held  that  the  words  in 
this  connection  implied  a  criminal  act  done  with  a  consciousness  of  its 
nature.  In  Dean  v.  American  Ins.  Co.,  4  Allen  (Mass.),  96,  it  was 
held  that  insanity  was  immaterial  and  the  ordinary  sense  of  the  words 
mnst  be  followed,  and  that  a  voluntary  self-destruction  where  the  party 
was  able  to  intend  the  result  reached  avoided  the  policy.  Borradaile 
V.  Hunter,  5  Man.  &  Gr.  639  ;  Schwabs  v.  Clift,  2  Car.  &  K.  134 ;  S. 
C,  3  Man,  &  Gr.  437  ;  Dufaur  v.  Professional  Ass.  Co.,  25  Beav. 
602  ;  Niniick  v.  Mut.  Benefit  Ins.  Co.,  3  Brew.  (U.  S.)  502  ;  10  Am. 
Law  Keg.  (N.  S.)  81 ;  St.  Louis  Ins.  Co.  v.  Graves,  6  Bush  (Ky.), 
268  ;  White  v.  British  Empire  Ass.  Co.,  7  L.  K.  Eq.  394 ;  Cooper 
V.  Mass.  Ins.  (7a,  102  Mass.  227;  3  Am.  Eep.  451;  Mallory  v. 
Travelers  Ins.  Co.,  47  E".  Y.  (2  Sick.)  52 ;  7  Am.  Kep.  410.  In  Gay 
V.  Union  Ins.  Co.,  9  Blatchf.  (C.  C.)  142,  it  was  held  immaterial 
whether  the  insured  conld  understand  the  moral  aspects  of  his  act. 
Inderry  v.  Life  Ins.  Co.,  1  DiU.  (C.  C.)  403;  S.  C,  15  Wall.  580. 
It  was  held  that  to  render  the  company  liable,  the  insured  must  be 
unable  to  use  a  reasonable  judgment  as  to  the  act.  Eastahrooh  v. 
Union  Ins.  Co.,  54  Me.  224 ;  Van  Zanfidt  v.  Mut.  Benefit  Ins.  Co.,  55 
N.  Y.  (10  Sick.)  169  ;  14  Am.  Kep.  215  ;  Phillips  v.  La.  Equi- 
table Ins.  Co.,  26  La.  Ann.  404 ;  21  Am.  Kep.  549  ;  Pierce  v. 
Travelers''  Ins.  Co.,  34  Wis.  389 ;  Knickerbocker  Ins.  Co.  v.  Peters, 
42  Md.  414;  Hathaway  v.  Nat.  Ins.  Co.,  48  Yt.  335.  In  order 
to  avoid  this  question  the  insurers  have  sometimes  added  the 
words  "  sane  or  insane  "  and  they  constitute  a  valid  limitation.  Chap- 
man V.  Republic  Ins.  Co.,  6  Biss.  (C.  C.)  238  ;  De  Gogorza  v.  Knick- 
erbocker Ins.  Co.,  65  N".  Y.  (20  Sick.)  232.  But  in  the  latter  case  it 
was  held  that  these  words  only  made  the  policy  void  where  the  act  was 
intended,  and  that  if  there  was  no  intention  to  take  life,  the  insured 
did  not,  in  the  sense  which  should  be  put  upon  these  words,  die  by  his 
own  hand.  If  the  policy  contains  no  provisions  of  this  sort,  death  by 
suicide  does  not  avoid  it.     Horn  v.  Anglo-Australian  Ins.  Co.,  7  Jur. 
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(N.  S.)  673  ;  Patrick  v.  Excelsior  Ins.  Co.,  67  Barb.  (N.  T.)  202.  It 
would  be  against  public  policy  to  allow  a  man  to  insure  himself  against 
death  at  the  hands  of  justice,  or  by  his  own  criminal  act  {Amicable 
Ins.  Soc.  Y.  Bolland,' %  Dow.  (fe  C.  1 ;  S.  C,  4  Bligh  \_^.  S.],  194; 
Moore  V.  Woolsey,  4  E.  &  B.  243) ,  nor  could  a  person  claim  the  benefit 
of  a  policy  on  the  life  of  a  person  whose  death  he  had  caused.  Retd  \- 
Royal  Exch.  Ass.  Co.,  Peake's  Add.  Cas.  10.  But  in  Hartman  v. 
Keystone  Ins.  Co.,  21  Penn.  St.  466,  it  was  held  that  suicide  was  in 
eiiect  a  fraud  on  the  insurer  which  would  bar  a  recovery.  Where  there 
was  a  provision  that  the  clause  against  suicide  should  not  affect  the  in- 
terest of  any  ho7ia  fide  holder  for  value,  it  was  held  not  against  public 
policy.  Moore  v.  ^Voolsey,  4  E.  &  B.  243 ;  White  v.  British  Empire 
Ins.  Co.,  7  L.  R.  Eq.  394.  But  an  assignee  in  bankruptcy  is  not  such 
a  honafide  holder.  Jackson  v.  Forster,  1  El.  &  El.  463.  Where  the 
policy  is  pledged  to  the  insurers,  they  are  honafide  holders  and  it  is 
good  so  far  as  to  extinguish  the  debt.  Solicitor^  Ass.  Co.  v.  Lainh, 
1  Hem.  &  M.  716;  S.  C,  2  De  Gex,  J.  &  S.  251 ;  Dufaur  v.  Profes- 
sional Ass.  Co.,  25  Beav.  599 ;  Jones  v.  Consolidated  Ins.  and  Ass. 
Co.,  26  id.  ^^.  The  presumption  is  against  suicide  if  the  circum- 
stances are  uncertain.  Mallory  v.  Travelers''  Ins.  Co.,  47  I^.  Y.  (2 
Sick.)  52 ;  7  Am.  Rep.  410  ;  Guardian  Ins.  Co.  v.  Hogan,  50  111.  35. 
The  burden  is  on  the  party  alleging  insanity.  Terry  v.  Life  Ins.  Co.., 
1  Dill.  (C.  C.)  403;  S.  C,  15  Wall.  580;  Knickerbocker  Ins.  Co.  v. 
Peters,  42  Md.  414 ;  Phillijys  v.  Za.  Equitable  Ins.  Co.,  26  La.  Ann. 
404 ;  21  Am.  Rep.  549. 

§  7.  Residence.  Death  by  the  hand  of  justice.  Wliere  the  resi- 
dence of  the  insured  is  restricted  to  certain  counties,  if  a  license  is  given 
to  go  beyond  them  for  a  certain  time,  the  act  of  God,  as  by  sickness  or 
death,  preventing  his  return  within  the  time,  will  not  excuse  him. 
Evans  V.  U.  S.  Ins.  Co.,  64  N".  Y.  (19  Sick.)  304 ;  contra,  Baldwin  v.  ^V. 
Y.  Ins.  Co.,  3  Bosw.  (X.  Y.)  530.  Where  he  exceeded  the  time,  and 
then  was  taken  sick  and  died,  there  was  no  liability  of  the  insurers, 
whether  the  delay  had  any  thing  to  do  with  his  death  or  not.  Nightin- 
gale V.  State  Ins.  Co.,  5  R.  I.  3S.  Where  the  permit  allowed  the  insured 
to  travel  by  one  route,  and  he  traveled  by  another,  but  the  change  did 
not  affect  the  risk,  the  court  were  divided.  Bevin  v.  Conn.  Ins.  Co.,  23 
Conn.  244.  But  see  Hathaway  v.  Trenton  Lis.  Co.,  11  Cash.  (Mass.) 
448  below.  A  permit  indorsed  on  a  policy  after  its  issue  will  not  diminish 
the  rights  of  the  insured  under  the  polic}'-  {Forbes  v.  American  Ins. 
Co.,  15  Gray  [Mass.],  249)  ;  but  if  indorsed  before  delivery,  it  will  be 
construed  as  part  of  the  policy.  Rainsford  v.  Royal  Ins.  Co.,  1  Jones 
&  S.  (N.  Y.)  453  ;  S.  C,  52  N.  Y.  (7  Sick.)  626.    If  a  permit  to  proceed 
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to  a  particular  place  is  written  on  tlie  receipt  for  the  premium,  paid  wlien 
the  policy  is  taken,  it  is  an  independent  agreement.  It  authorizes  the 
insured  to  go  to  the  place,  bu.t  not  to  reside  there.  Id.  The  "  settled 
limits  "  of  the  United  States  has  reference  only  to  the  fixed  political 
boundaries,  and  not  at  all  to  the  number  of  inhabitants.  Caster  v.  Conn. 
Ins.  Co.,  22  N.  Y.  (8  Smith)  427.  A  license  or  permit  will  be  construed 
against  the  company.  Thus  a  permit  to  reside  a  year  at  B  covers  a 
residence  there  in  any  year  during  the  continuance  of  the  contract. 
Wotman  v.  Anchor  Ass.  Co.,  4  C.  B.  (IST.  S.)  4Y6.  A  permit  to  go  by 
sea  in  a  first-class  vessel  covers  a  passage  in  the  steerage  as  well  as  in 
the  cabin.  Taylor  v.  ^tna  Ins.  Co.,  13  Gray  (Mass.),  434.  "Where 
the  terms  are  clear  they  must  be  complied  with,  and  going  even  l)y  a 
safer  route  will  be  a  breach.  Hathaway  v.  Trenton  Ins.  Co.,  11  Cush. 
(Mass.)  448.  The  restriction  upon  travel  or  residence  will  be  waived 
by  the  receipt  of  a  premium  after  a  known  violation  of  its  terms.  The 
knowledge  of  the  agent  is  that  of  the  principal.  Bevin  v.  Conn.  Ins.  Co., 
23  Conn.  244  ;  Wing  v.  Harvey,  5  De  G-.,  M.  <fe  G.  265.  Where  a 
breach  of  the  condition  has  been  waived,  it  is  doubtful  whether  the 
condition  can  be  again  enforced. 

It  is  usually  provided  that  the  insurers  shall  not  be  liable  where  the 
insured  meets  "  death  by  the  hand  of  justice."  This  phrase  means  a 
death  at  the  hands  of  the  proper  ofiicers  executing  a  judicial  sentence. 
Borradaile  v.  Hunter,  5  M.  &  G.  639.  It  does  not  cover  the  case  of  a 
rightful  killing  in  any  other  case,  such  as  that  of  an  accused  person 
who  is  killed  by  an  ofiicer  while  attempting  an  arrest.  Sjjruill  v,  N. 
C.  Ins.  Co.,  1  Jones'  (IST.  C.)  Law,  126.  It  has  been  held  that  such  an 
exception  is  unnecessary,  as  it  is  against  public  policy  to  allow  insurance 
against  the  consequences  of  a  capital  felony.  AmicaUe  Ins.  Sog.  v. 
Ballard,  2  Dow  &  C.  1 ;  S.  C,  4  Bligh  (N.  S.),  194.  But  this  reasoning 
would  seem  doubtful,  especially  where  the  insurance  was  for  the  benefit 
of  some  third  person.  A  cognate  exception  is  that  of  "  death  in  the 
known  violation  of  law."  This  language  is  broader,  and  its  meaning 
is  not  fully  settled.  "Where  the  insured,  after  having  provoked  a  quar- 
rel, retreated  and  attempted  to  escape,  but  was  shot  by  his  adversary, 
it  was  held  not  to  be  within  this  clause.  Harper  v.  Phmnix  Ins.  Co., 
18  Mo.  109  ;  Overton  v.  St.  louis  Ins.  Co.,  39  Mo.  122.  Where  the 
insured  was  engaged  in  a  criminal  violation  of  law,  known  by  him  to 
be  so,  and  if  such  violation  of  law  might  have  reasonably  been  expected 
to  expose  him  to  violence,  which  might  endanger  life,  the  case  was 
within  the  exception.  Cluff  v.  Mutual  Benefit  Ins.  Co.,  13  Allen 
(Mass.),  308 ;  S.  C,  99  Mass.  317 ;  Bradley  v.  Mutual  Benefit  Ins. 
Co.,  3  Lans.  (N.  Y.)  341 ;  S.  C,  45  N.  Y.  (6  Hand)  422. 
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Death  by  suicide  does  not  come  within  this  provision.  Patrich  v. 
Excelsior  Ins.  Co.,  67  Barb.  (N.  Y.)  202.  Where  the  insured  was  killed 
while  trotting  horses  for  money,  which  was  a  misdemeanor,  there  can 
be  no  recovery.  Lis.  Co.  v.  Seaver,  19  Wall.  (U.  S.)  531.  So  where 
she  died  in  consequence  of  a  criminal  operation  for  an  abortion.  Hatch 
V.  Mutual  Life  Ins.  Co.,  120  Mass.  634  ;  21  Am.  Rep.  541.  But  where 
a  man  was  killed  by  the  husband  of  a  woman  with  whom  he  had  just 
committed  adultery,  it  did  not  prevent  a  recovery.  Goetzmann  v.  Conn. 
Ins.  Co.,  3  Hun  (N.  Y.),  515 ;  5  K".  Y.  Sup.  (T.  &  C.)  572.  Unless  there 
is  proof  to  the  contrary,  the  criminal  laws  of  other  countries  will  be  pre.v 
sumed  to  be  the  same  as  those  of  the  State  having  jurisdiction.  Bradley 
V.  Mutual  Benefit  Ins.  Co.,  45  N".  Y.  (6  Hand)  422  ;  6  Am.  Rep.  115. 
If  there  is  no  such  exception,  a  policy  covers  a  death  by  ^nolence.  Spruill 
V.  N.  C.  Ins.  Co.,  1  Jones'  (N.  C.)  L.  126.  Of  somewhat  the  same  char- 
acter is  a  common  exception  against  engaging  in  military  service.  A 
death  from  the  acts  of  thieves  or  banditti  dui'ing  the  disturbed  state  of 
affairs  resulting  from  insurrection  is  not  a  casualty  or  consequence  of  war 
or  rebellion,  nor  a  death  from  belligerent  forces.  The  incidental  service 
of  bridge-building  is  not  military  service.  Welts  v.  Conn.  Ins.  Co.,  46 
Barb.  (N.  Y.)  412  ;  S.  C,  48  N.Y.  (3  Sick.)  34 ;  8  Am.  Rep.  518.  If 
the  insured  connected  himself  in  any  form  with  the  belligerent  force, 
whether  he  held  a  commission  or  not,  he  enters  the  mihtary  service. 
Mitchell  V.  Mutual  Ins.  Co.,  Bliss  on  Ins.  643.  It  makes  no  difference 
that  the  service  was  not  voluntary.  Dillard  v.  Manhattan  Ins.  Co., 
44  Ga.  119  ;  9  Am.  Rep.  167. 

§  8.  Payment  of  premium.  Where  it  is  provided  that  the  policy 
shall  not  take  effect  until  the  premium  is  paid,  thei-e  is  no  contract  until 
payment.  Schwartz  v.  Gerinania  Ins.  Co.,  18  Minn.  448.  But  this 
clause  may  be  waived  by  a  delivery  of  the  policy  without  insisting  on 
payment.  Washoe  3Ian.  Co.  v.  Hihernia  Ins.  Co.,  14  jST.  Y.  Sup,  (7 
Hun)  74;  S.  C,  QQ  K  Y.  (21  Sick.)  613;  Miller-^.  Brooklyn  Ins.  Co., 
12  Wall.  (U.  S.)  285.  Where  the  policy  acknowledges  the  receipt  of 
the  premium,  it  cannot  be  denied  for  the  purpose  of  defeating  the  con- 
tract. Basch  V.  Ilumboldt  Ins.  Co.,  35  N.  J.  429  ;  Teutonia  Ins  Co. 
V.  Mueller,  77  lU.  22.  Credit  may  be  given.  Ins.  Co.  v.  Colt,  20  Wall. 
(IT.  S.)  560  ;  Miss.  Valley  lis.  Co',  v.  DunUee,  16  Kans.  158.  Where 
the  policy  is  forfeited  if  the  premium  or  any  note  given  for  it  is  unpaid, 
a  failure  to  pay  the  note  terminates  it,  and  the  insurer  is  not  bound  to 
give  notice  of  the  time  of  its  maturity,  nor  to  demand  it.  Pitt  v. 
Berkshire  Ins.  Co.,  100  Mass.  500  ;  Catoiry.  American  Ins.  Co.,  33  N. 
J.  487  ;  Baker  v.  Union  Ins.  Co.,  43  N.  Y.  (4  Hand)  283  ;  Rochner 
V.  Knickerbocker  Ins.  Co.,  63  N.  Y.  (17  Sick.)  160.  In  such  case  it  would 
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probably  excuse  tbe  insured  if,  either  by  statute,  or  by  the  contract,  the 
insurer  was  bound  to  give  the  insured  notice  of  the  maturity  of  the 
notes,  or  the  time  wlien  the  premium  was  due.  Where  the  poHcy  pro- 
vides that  it  shall  be  forfeited  if  the  premiums  are  unpaid,  but  contains 
no  provision  that  a  failure  to  pay  the  notes  shall  have  that  effect,  it 
will  not  be  construed  to  require  their  payment  to  avoid  a  forfeiture. 
McAllister  v.  N.  K  Ins.  Co.,  101  Mass^  558  ;  3  Am.  Kep.  401 ;  N.  E. 
Ins.  Co.  V.  HashrooTc,  32  Ind.  117.  If  there  is  no  provision  in  the  con- 
tract making  the  payment  of  the  premium  a  condition  precedent,  it  is 
merely  a  debt,  and  its  non-payment  does  not  affect  the  policy.  Woodjhi 
V.  Ashemlle  Ins.  Co.,  6  Jones  (IST.  C),  558.  Tlie  insurer  has  a  right  to 
insist  upon  payment  in  legal  tender,  but  this  right  he  may  waive,  and  it 
is  a  cpiestion  of  evidence  whether  he  has  waived  it.  Any  thing  actually 
accepted,  mthout  reserving  any  objection,  is  good.  The  right  of  waiver 
rests  with  the  agent,  unless  he  is  expressly  deprived  of  it  by  the  princi- 
pal. Eohinson  v.  Int.  Ass.  Soc,  12  N.  Y.  (3  Hand)  51 ;  JV.  T.  lis.  Co. 
V,  Clo])ton,  7  Bush  (Ky.),  179  ;  3  Am.  Eep.  290.  Such  an  agent  cannot 
accept  any  thing  but  money.  Hoffman  v.  Hancock  Ins.  Co.,  92  U.  S. 
(2  Otto),  161.  If  the  insurers  agree  to  take  payment  in  other  things, 
as  advertising,  or  board,  they  must  call  for  enough  to  pay  the  pre- 
mium. Kentucky  Ins.  Co.  v.  Jenks,  5  Ind.  96  ;  Schwartz  v.  Ger- 
mania  Ins.  Co.,  18  Minn.  418.  A  note,  if  so  given  and  accepted, 
will  be  payment.  Pitt  v.  Berkshire  Ins.  Co.,  100  Mass.  500.  Such 
payment  may  be  accepted  conditionally.  Thus,  the  note  may  provide 
that  the  policy  shall  be  void  if  the  note  is  not  paid.  Wall  v.  Home 
Ins.  Co.,  36  N.  Y.  (9  Tiff.)  157 ;  Pitt  v.  Berkshire  Ins.  Co.,  100 
Mass.  500 ;  Patch  v.  Phcenix  Ins.  Co.,  44  Yt.  481  ;  Ferehee  v.  N.  C. 
Ins:  Co.,  68  N.  C.  11.  A  verbal  agreement  to  give  indulgence,  made 
before  the  issue  of  the  policy,  cannot  be  proved  {Howell  v.  Knicker- 
locker  Ins.  Co.,  44  N.  Y.  [5  Hand]  276  ;  4  Am.  Kep.  675  ;  CoomhsY. 
Charter  Oak  Ins.  Co.,  65  Me.  382) ;  nor  a  custom  to  receive  overdue 
premiums.  Franklin  Ins.  Co.  v.  Sefton,  53  Ind.  380  ;  contra,  Helme 
V.  Phila.  Ins.  Co.,  61  Penn.  St.  107.  It  has  been  doubted  whether  an 
agent,  or  even  an  officer,  can  himself  assume  the  payment  to  the  insurer 
{Buffum  V.  Fayette  Ins.  Co.,  3  Allen  [Mass.],  360  ;  Ferehee  v.  N.  C. 
Home  Ins.  Co.,  68  N.  C.  11) ;  but  in  Chickering^.  Globe  Ins.  Co.,  116 
Mass.  321,  it  was  held  to  be  a  good  payment.  Prince  of  Wales  Ass. 
Co.  V.  Harding,  El.  Bl.  &  El.  183.  Where  the  day  for  payment  falls 
on  Sunday  it  is  payable  on  Monday.  Canijybell  v.  Int.  Ins.  Co.,  4  Bosw- 
(K  Y.)  298  ;  Howland  v.  Cent.  Ins.  Co.,  121  Mass.  499.  A  state  of 
war  between  the  countries  of  the  respective  parties  excuses  the  non- 
payment of  a  premium.     Sands  v.  N.  Y.  Ins.  Co.,   59  Barb.  (N.  Y. 
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557 ;  S.  C,  50  N.  Y.  (5  Sick.)  626.  Sudden  sickness  of  the  insured 
does  not  excuse  non-payment  {Hov^ell  v.  Knickerljocker  Ins.  Co.,  44  aST.Y. 
[5  Hand]  277  ;  4  Am.  Eep.  675) ;  nor  that  the  policy  lapsed  by  accident, 
the  insured  not  haWng  received  the  usual  notice.  Windus  v.  Tredegar, 
15  L.  T.  (N".  S.)  108.  Where  the  insurers  have  for  years  sent  notice  of  the 
amount  due,  they  cannot  terminate  this  practice  without  notice.  Meyer 
V.  Knickerlocher  Ins.  Co.,  51  How.  (X.  Y.)  Pr.  263.  The  insurer's 
practice  and  course  of  dealing  may  be  such  as  to  induce  belief  that 
time  will  be  allowed,  and  then  they  will  be  estopped  to  deny  it.  Chicago 
Ins.  Co.  V.  Warner,  80  111.  410.  A  provision  that  the  premium  may 
be  paid  within  twenty  days  after  the  day  on  which  it  is  due,  has  been 
held  not  to  extend  the  policy  so  that  a  death  within  that  period  would 
be  within  its  terms.  Simpson  v.  Accidental  Death  Ins.  Co.,  2  C.  B. 
(N.  S.)  257 ;  Mut.  Benefit  Ins.  Co.  v.  Ruse,  8  Ga.  534 ;  Ruse  v.  3Iut. 
Benefit  Ins.  Co.,  23  K.  Y.  (9  Smith)  516.  If  the  insurers  are  insolvent, 
the  insured  need  not  pay,  and  will  not  lose  his  remedy  against  their 
property  by  not  paying.  Re  Albert  Ins.  Co.,  L,  R.,  9  Eq.  703.  The 
payment  of  the  premium  may  be  waived  by  any  act  of  the  insurers  or 
their  agent  upon  which  the  insured  has  a  right  to  rely,  which  manifests 
their  intention  not  to  exact  a  literal  performance.  Chicago  Ins.  Co.  v. 
Warner,  80  111.  410.  Any  other  doctrine  would  countenance  fraud. 
Sheldon  v.  Conn.  Ins.  Co.,  25  Conn.  207.  Thus  where  the  insured 
offered  to  pay,  or  offered  his  check,  which  was  then  good,  but  the  agent 
said  it  would  make  no  difference,  or  told  him  to  let  it  lie,  it  was  a 
waiver.  Bouton  v.  Ainerica/n  Ins.  Co.,  25  Conn.  542  ;  J^.  Y.  Central 
Ins.  Co.  V.  mit.  Prot.  Ins.  Co.,  20  Barb.  (X,  Y.)  469.  The  delivery  of 
the  policy  without  exacting  payment  raises  a  presumption  of  waiver. 
Miller  v.  BrooUyn  Ins.  Co.,  12  Wall.  (TJ.  S.)  285  ;  Washoe  Man.  Co. 
V.  Hihernia  Ins.  Co.,  14  N.  Y.  Sup.  (7  Hun)  74  ;  m  N.  Y.  (21 
Sick.)  613.  The  receipt  of  part  after  forfeiture  is  a  waiver.  Sims  v. 
State  Ins.  Co.,  47  Mo.  54;  4  Am.  Rep.  311  ;  Hoclsdon  v.  Guardiam, 
Ins.  Co.,  97  Mass.  144  ;  contra,  Garlich  v.  Miss.  ValUy  Ins.  Co.,  4A 
Iowa,  553.  Even  if  the  policy  provides  that  the  acceptance  of  part  is 
only  an  act  of  courtesy,  a  known  practice  to  receive  the  premiums  after 
the  day  will  be  a  waiver.  Thompson  v.  -iSii!.  louis  Ins.  Co.,  52  Mo.  469  ; 
Chicago  Life  Ins.  Co.  v.  Warner,  80  111.  410.  A  practice  to  receive  prem- 
iums after  they  are  due,  and  statements  that  all  policies  are  nonforfeit- 
able, will  prevent  the  insurer  from  taking  advantage  of  a  forfeiture. 
Home  Life  Ins.  Co.  v.  Pierce,  75  111.  426.  They  cannot  change  their 
practice,  and  insist  on  a  more  rigorous  compliance  with  the  literal 
terms  of  the  contract,  without  notice.  Meyer  v.  Knickerhocker  Ins.  Co., 
51  How.  (N.  Y.)  Pr.  263.  A  demand  of  payment  after  the  day  is  not 
YoL.  IV.— 14 
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a  waiver.  Edge  v.  Dulce,  18  L.  J.  Cli.  183.  The  policy  may  be  only 
suspended  by  non-payment.  JoUiffe  v.  Madison  Ins.  Co.,  39  Wis.  Ill; 
20  Am.  Rep.  35.  A  payment  and  receipt  of  an  overdue  premium, 
in  ignorance  of  the  death  of  the  insured  will  not  keep  alive  the 
policy.  Pritchard  v.  Merchants'  Ass.  Soc,  3  C.  B.  {^.  S.)  622.  Where 
an  agent  insured  his  own  life,  and  a  receipt  for  the  premium  was  found 
among  his  papers,  but  not  countersigned  by  him  as  required  by  its 
terms,  it  was  jprima  facie  evidence  of  payment.  Norton  v.  Phoenix 
Ins  Co..,  36  Conn.  503;  4  Am.  Rep.  98  ;  Myers  v.  Keystone  Ins.  Co..,  27 
Penn.  St.  268.  But  see  Badger  v.  American  Pop.  Ins.  Co.,  103  Mass. 
244,  4  Am.  Rep.  547.  An  absolute  extension  of  the  terms  of  pay- 
ment will  not  be  construed  as  conditional  on  the  continued  life  of  the 
insured.  Homer  v.  Guardian  Ins.  Co. ,  67  N .  Y.  (22  Sick.)  478.  Pay- 
ment of  part  of  the  yearly  premium  will  not  keep  the  pohcy  alive  for 
part  of  a  year.  Hudson  v.  Knickerhocl'er  Pis.  Co.,  28  N.  J.  Eq.  167. 
§  9.  Construction  of  the  policy.  The  subject  of  this  section  has 
already  been  treated  generally.  Title  I,  Art.  2,  §  3.  There  are  no 
different  principles  to  be  appKed  in  the  construction  of  policies  of  in- 
surance from  those  which  guide  the  interpretation  of  other  contracts. 
Aurora  Ins.  Co.  v.  Eddy,  49  111.  106.  The  object  is  to  reach  the  in- 
tention of  the  parties  in  entering  into  the  contract,  and  also  to  furnish 
a  rule  by  which  those  who  hereafter  contract  in  the  same  terms  may 
know  to  what  they  are  binding  themselves.  In  the  first  place,  the 
sources  to  which  the  com"t  may  look  for  evidence  of  the  parties'  in- 
tentions are  the  same  as  in  other  contracts.  The  written  words  in 
which  they  have  stated  the  agreement  cannot  be  altered,  modified 
or  contradicted  by  parol  agreements  of  the  same  or  earlier  date.  But 
the  courts,  in  order  that  they  may  understand  the  words  used,  will  to  a 
certain  degree,  hear  evidence  as  to  the  subject-matter  of  the  contract, 
and  the  situation  of  the  parties.  This  they  do  in  order  that  they  may 
place  themselves  in  the  situation  of  the  parties  and  look  at  the  matter 
from  their  standpoint.  Thus,  where  the  terms  are  ambiguous,  and 
the  meaning  doubtful,  evidence  of  usage  may  come  in  to  explain 
the  policy.  May  on  Ins.,  §  173  ;  Winthrop  v.  Union  Ins.  Co.,  2 
Wash.  C.  C.  7.  But  such  evidence  can  never  be  admitted  to  con- 
trol clear  and  definite  provisions  of  the  contract.  A  technically  un- 
true description  may  be  sustained  by  proof  that  the  words  are  correct 
according  to  usage.  Fowler  v.  ^tna  Pis.  Co.,  7  Wend.  (B.  T.)  270. 
Insurers  may  sometimes  estop  themselves  from  insisting  upon  a  con- 
dition of  the  policy  by  a  imiform  usage  of  their  own  to  disregard 
it.  Helme  v.  Philadelphia  Ins.  Co.,  61  Penn.  St.  107  ;  Thompson  v. 
St.  louis  Ins.  Co.,  52  Mo.  469 ;    Buckhee  v.  U.  S.  Ins.  Co.,  18  Barb 
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(N.  T.)  541.  All  the  papers  are  to  be  considered  together.  Fowkes 
V.  Manche.ster  Life  Ass.^  3  B.  &  S.  917;  Washington  Ins.  Co.  v.  Ho- 
ney, 10  Kans.  525.  Where  the  truth  of  statements  in  the  application 
is  made  a  condition  precedent,  the  fact  that  a  part  of  them  only  are 
recited  in  the  policy  will  not  affect  the  condition.  Sceales  v.  Sca/nlan,  6 
Irish  (Law),  367.  An  insurance  against  death  by  "violent  or  acci- 
dental means,"  is  not  enlarged  by  conditions  setting  forth  certain  acci- 
dental deaths  which  the  policy  does  not  cover.  Southard  v.  Railvmy 
Passengeri  Ass.  Co..,  34  Conn.  574.  Language,  which  is  fixed  by  the  in- 
surers, and  is  for  their  benefit,  will  be  construed  against  them.  Ins.  Go. 
V.  Wright,  1  Wall.  (U.  S.)  456 ;  Foot  v.  JEtna  Ins.  Co.,  61  K  Y.  (16 
Sick.)  571.  Thus,  where  the  particular  statements  of  the  proposal  are 
affirmed  to  be  correct  throughout,  and  it  is  stipulated  that  if  it  shall 
hereafter  appear  that  any  fraudulent  concealment  or  designedly  untrue 
statement  is  made,  the  policy  shall  be  void,  the  latter  clause  hmits  the 
former,  and  the  statements  must  be  not  only  not  correct,  but  knowingly 
^50,  to  avoid  the  policy.  Fowhes  v.  Manchester  Life  Ass.,  3  B.  &  S.  917. 
The  courts  incline  to  any  construction  which  will  avoid  foi'feitm'es,  and 
as  far  as  possible  construe  conditions  as  subsequent,  rather  than  pre- 
cedent. Heline  v.  Philadelphia  Lis.  Co.,  61  Penn.  St.  107.  Thus, 
where  the  policy  provides  that  the  non-payment  of  a  premium  shall 
make  void  the  policy,  but  does  not  distinctly  pro\T.de  that  the  non-pay- 
ment of  a  note  given  for  a  premium  shall  have  that  effect,  it  will 
be  construed  as  not  terminating  the  policy.  McAllister  v.  iV^.  E.  Ins. 
Co.,  101  Mass.  558  ;  3  Am.  Kep.  404 ;  N.  F.  Lis.  Co.  v.  Hasbrook, 
32  Ind.  447 ;  HummeVs  Appeal,  78  Penn.  St.  320.  Where  the  note 
given  for  the  premium  provided  that  the  policy  should  be  void  if  it 
was  not  paid  at  maturity,  the  court  held  the  policy  voidable  only,  and 
that  the  election  to  terminnate  it  must  be  seasonably  exercised,  or  it 
was  lost.  Mutual  Benefit  Ins.  Co.  v.  French,  2  Cinu.  Super.  Ct.  Rep. 
321.  Of  course,  in  such  a  case,  an  attempt  to  collect  the  note  would  be 
an  election  not  to  insist  on  the  forfeiture. 

§10.  Beneficiaries.  Assigniiieut.  Life  insurance  policies  may  be 
and  often  are  made  payable  to  some  person  who  has  an  interest  in  the 
life  of  the  insured,  as,  for  instance,  to  his  wife,  or  children,  who  then 
become  vested  with  the  entire  l)eneficial  interest,  in  the  insurance. 
Ruppert  V.  Union  Ins.  Co.,  7  Robt.  (N.  Y.)  155  ;  Chapinv.  Fellowes, 
36  Conn.  132 ;  4  Am.  Rep.  49 ;  Fraternal  Ins.  Co.  v.  Applegate,  7 
Ohio  St.  292  ;  Goidd  v.  Emerson,  99  Mass.  154.  In  such  case,  the  sum 
insured  is  held  in  trust  for  the  beneficiaries,  although  suit  would  not 
be  brought  in  their  names.  Burroughs  v.  State  Im.  Co.,  97  Mass. 
359 ;  Bailey  v.    N.    E.    Lis.  Co.,   114   id.    177 ;  19   Am.   Rep.  329. 
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Where  a  policy  on  the  life  of  the  wife  was  payable  to  her  husband  and 
children,  and  she  survived  him  and  there  were  no  children,  the  insur- 
ance money  went  to  her  estate.  Keller  v.  Gaylor,  40  Conn.  343.  The 
insured  in  such  cases,  or  even  the  beneficiary,  is  in  many  States  for- 
bidden to  assign.  Eadie  v.  SlimTnon,  26  N.  T.  (11  Smith)  9 ;  Con. 
Thecticut  Ins.  Co.  v.  Burroughs,  34  Conn.  305 ;  Knicker})Ocker  Ins. 
Co.  V.  Weitz,  99  Mass.  15Y.  But  the  assignee  was  reimbursed  the 
premiums  which  he  had  paid.  Chapin  y.  Fellowes,  36  Conn.  132; 
4  Am.  Rep.  49.  In  States  where  an  assignment  is  not  forbidden,  it 
will  be  enforced.  Kerman  v.  Howard,  23  Wis.  108  ;  Ponieroy  v. 
Manhattan  Ins.  Co.,  40  111.  398 ;  Charter  Gale  Ins.  Co.  v.  Brant, 
47  Mo.  419 ;  4  Am.  Rep.  328  ;  Bison  v.  WWkerson,  3  Sneed  (Tenn.), 
565 ;  Be  Bonge  v.  Elliott,  23  N.  J.  Eq.  486.  But  where  the  pohcy 
was  payable  to  the  wife  or  children,  her  assignment  is  defeated  by  her 
death  before  her  husband  dies.  Conneoticut  Ins.  Go.  v.  Burroughs, 
34  Conn.  305.  Where  the  policy  was  payable  to  the  wife,  who  died 
leaving  the  insured,  he  was  allowed  to  change  the  beneficiary.  Gamhs 
V.  Covenant  Ins.  Co.,  50  Mo.  44 ;  Kerman  v.  Howard,  23  Wis.  108 ; 
Mut.  Ben.  Bis.  Co.  v.  Atwood,  24Gratt.  (Ya.)  497  ;  18  Am.  Rep.  652. 
The  insured  is  not  allowed,  while  there  is  a  beneficiary  living,  to  sur- 
render it  and  take  a  new  policy  to  himseK,  or  otherwise  divert  the  pro- 
ceeds. Bujpjpert  V.  Union  Ins  Co..  7  Robt.  (N.  Y.)  155 ;  Chajpin  v. 
Fellowes,  36  Conn.  132;  4  Am.  Rep.  49;  Fraternal  Ins.  Co.  v.  Ap- 
plegate,  7  Ohio  St.  292 ;  Gould  v.  Emerson,  99  Mass.  154.  If  the  pol- 
icy is  made  payable  to  the  wife  or  children,  without  their  knowledge, 
they  may  afterward  ratify  the  act  and  claim  the  benefit.  Thompson 
V.  AmeriGOAi  Ins.  Co.,  46  N.  Y.  (1  Sick.)  675. 

TITLE    III. 

ACCIDENT    INSURANCE. 

ARTICLE    I. 

OF     ACCIDENT     DSrSUKAJS'CE. 

Section  1.  In  general.  Injury  to  the  person,  whether  finally  re- 
sulting in  death  or  not,  which  causes  loss  of  time  or  profit,  or  suffering 
alone,  is  a  proper  subject  of  insurance.  Death  by  accident  is  defined 
to  be  death  from  any  unexpected  event  which  happens,  as  by  chance,  or 
which  does  not  take  place  according  to  the  usual  course  of  things.  North 
American  Ins.  Co.  v.  Burroughs,  69  Penn.  St.  43  ;   8  Am.  Rep.  212. 
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Such  is  an  injury  caused  bj  the  slipping  of  a  pitchfork  which  struck  the 
holder  in  the  bowels.  So  a  strain  in  lifting  is  an  injury  caused  by  acci- 
dent, occasioned  by  external  or  material  causes.  MaHin  v.  Travelers^ 
Ins.  Co.,  1  F.  &  F.  505.  But  a  rupture  caused  by  jumping  from  the 
cars  and  running,  was  held  not  to  be  an  injury  by  violent  or  acci- 
dental means.  Southard  v.  Railioay  Passengers  Ass.  Co.,  34  Conn. 
574.  Where  a  person  is  drowned  while  bathing,  it  is  an  acci- 
dental death,  although  no  proof  is  offered  of  the  circumstances. 
Trew  V.  Railway  Passengers^  Ass.  Co.,  5  Hurlst.  &  N.  211.  Where 
the  deceased  was  found  in  a  creek  under  a  railroad  with  a  cut  in  his 
head,  it  was  left  to  the  jury  to  say  whether  the  death  was  by  accident. 
The  policy  provided  for  compensation  for  injury  and  a  gross  sum  of 
insurance  against  death.  It  provided  also  that  no  claim  for  injury 
should  be  made  except  where  caused  by  outward  and  visible  means. 
Mallory  v.  Travelers'  Ins.  Co.,  47  N.  Y.  (2  Sick.)  52 ;  7  Am.  Eep.  410 ; 
Treio  V.  Railway  Pass.  Ass.  Co.,  6  H.  &  JS".  839.  Where  any  disease 
arising  within  the  system,  whether  directly  or  in  combination  with  acci- 
dent causing  death,  was  excepted  from  the  policy,  a  death  following  an 
operation  from  strangulated  hernia  caused  by  an  accident  was  co\xn-ed. 
Mtton  V.  Accidental  Death  Ins.  Co.,  17  C.  B.  (N.  S.)  122.  Wliere  un- 
der the  same  provision  except  that  "  secondary  "  was  inserted  before 
"  cause  "  and  the  death  was  caused  by  erysipelas  following  an  accident 
after  an  interval,  the  insurers  were  not  held.  Smith  v.  Accident  Ins. 
Co.,  L.  K.,  5  Ex.  302;  22  L.  T.  861.  Where  the  insured  fell  in  a  fit 
in  shallow  water  and  was  drowned,  it  was  held  to  be  a  death  by  ex- 
ternal and  material  causes.  Reynolds  v.  Accidental  Ins.  Co.,  22  L.  T. 
(N.  S.)  820,  A  sprain  in  lifting  is  an  injury  by  external  and  material 
causes.  Martin  v.  Travelei's'*  Ins.  Co.,  1  F.  &  F.  505.  A  death  by 
sunstroke  was  held  not  to  be  a  death  by  accident  {Sinclair  v.  Mari- 
time Passengers'  Ass.  Co.,  3  Ell.  &  Ell.  478  ;  but  where  a  man  is 
waylaid  and  killed  by  robbers,  his  death  comes  within  those  terms. 
Ripley  V.  Railway  Passenger's'  Ins.  Co.,  16  Wall.  (U.  S.)  336.  A 
railway  accident  does  not  depend  upon  any  accident  to  the  road  or 
machinery,  l)ut  includes  any  accident  occurring  in  the  course  of  travel 
and  arising  out  of  the  fact  of  the  journey  {Theohald  v.  Railway  Pas- 
sengers' Ass.  Co.,  10  Exch.  44) ,  and  includes  an  injury  caused  by  a 
passenger's  slipping  from  the  car  step  in  alighting  at  the  end  of  his 
journey.  Id.  Where  the  insurance  is  against  injury,  total  disability  is 
held  to  mean  inability  of  the  insured  to  follow  his  usual  occupation 
and  business  in  the  usual  way.  Sawyer  v.  TT.  S.  Casualty  Co.,  8  Law  Reg. 
(N.  S.)  233  (Mass.).  In  Hooper  v.  Accidental  Death  Ins.  Co.,  5  H.  & 
N.  545;  S.C.,  6  id.  839,  it  was  held  that  a  sprain  of  the  ankle  which 
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compelled  confinement  to  the  house,  caused  total  disability  within  the 
meaning  of  the  policy,  and  it  was  said  that  wholly  disabled  is  equiva- 
lent to  quite  disabled  and  does  not  mean  unable  to  do  any  part  of  his 
business.     Rhodes  v.  Railway  Pass.  Ass.    Co.,   5  Lans.   (N.  Y.)  Yl. 
Where  the  insured  crosses  from  a  steamboat  to  the  cars  on  foot,  he  is  still 
protected  by  a  policy  against  accident  while  traveling  in  a  conveyance, 
Northrxip  V.  Railioay  Passengers'  Ins.  Co..,  43  N,  T.  (4  Hand)  516 ;  3 
Am.  Rep.  724.     Under  a  like  policy  an  accident  after  the  assured  had 
alighted  from  the  train  at  his  destination  was  covered.     Tooley  v.  Rail- 
way Pass.  Ins,  Co.,  3  Biss.  (C.  C.)  399 ;   Cha?nplin  v.  Railway  Pass. 
Ass.  Co.,  6  Lans.  (IST.  Y.)  71.     So  an  engineer  is  protected  though  he  ac- 
tually is  running  the  train.     Brown  v.  Railway  Pass.  Ass.   Co.,  45 
Mo.  221.     Where  the  assured  had  landed  from  a  steamboat  and  had 
started  to  go  several  miles  to  his  home  on  foot,  he  is  not  protected. 
Rijdey  v.  Railway  Pass.  Ass.   Co.,  1  Dill.   (C.   C.)  403 ;  S.  C,  16 
Wall.  336.     Where  the  injury  is  caused  by  the  negligence  or  willful 
exposure  of  the  insured,  it  was  held  not  to  be  an  accidental  injury. 
Morel  V.  Mississii^pi  Yalley  Ins.  Co.,  4  Bush  (Ky.),  5  35.  If  it  is  provided 
that  the  insurer  shall  not  be  liable   for   willful    exposure,    ordinary 
negligence  will  not  defeat  a  recovery.     Sclmeider  v.  Provident  Ins. 
Co.,   24  Wis.  28.     But  it  would  seem  that  mere  negligence  is   not 
enough  to  bar  a  recovery  here  more  than  in  other  cases  of  insurance, 
but  is  rather  one  of  the  risks  intended  to  be  insured  against.     May  on 
Ins.,  §  530;  Provident  Ins.  Co.  v.  Martin,  32  Md.  310.     Where  the 
policy  provided  that  the  insured  shall  use  all  clue  diligence  for  his  per- 
sonal safety,  the  question  whether  he  had  done  so  was  submitted  to  the 
jury.     Stone  v.  TJ.  S.  Casualty  Co.,  34  IS".  J.  371.     A  change  of  occu- 
pation on  the  part  of  the  insured  means  the  engaging  in  another  em- 
ployment as  a  usual  lousiness  and  something  more  than  a  casual  change 
when  unoccupied.     Thus  a  teacher  may  superintend  the  erection  of  a 
building  for  himself  {Stone  v.  JJ.  S.  Casualty  Co.,  34  JST.  J.  371) ,  or  a 
man   not  a  farmer  may  help  get  in  hay  {Worth  American  Ins.  Co.  v. 
Burroughs,  69  Penn,  St.  43  ;  8  Am.  Rep.  212) ;  without  forfeiting  their 
insurance.  A  statement  of  occupation  in  the  application  is  not  a  warranty 
that  the  insured  will  continue  in  that  occupation.     He  may  change  from 
a  switchman  to  a  brakeman.  Provident  Ins.  Co.  v.  Fennell,  49  111.  180. 
A  provision  against  any  employment  or  any  exposure  more  hazardous 
than  that  in  which  the  insured  was  then  engaged,  "was  construed  as  re- 
ferring only  to  hazardous  employments  and  not  to  hazardous  individ- 
ual acts.     Stone  v.  TJ.  S.  Casualty  Co.,  34  IS,.  J.  371.     Every  one  has 
an  insurable  interest  in  his  own  life  and  in  his  personal  safety.     Prov- 
ident Ins.   Co.  V.  Baura,  29  Ind.  236.     Where  the  policy  insures 
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against  death  following  within  ninety  days  from  injury,  and  also  pro- 
vides compensation  at  a  certain  rate  per  week,  where  not  fatal,  the 
clauses  are  alternate  and  a  recovery  can  be  had  either  under  one  or  the 
other.  Perry  v.  Provident  Ins.  Co.,  103  Mass.  212.  The  ninety  days 
include  the  day  of  the  accident.  If  the  death  occurs  within  that  time 
though  after  the  policy  has  expired,  it  is  within  the  policy.  Id.  Wliere 
the  policy  provides  for  a  fixed  sum  in  case  of  death  and  a  proportion- 
ate sum  in  case  of  injury,  the  sum  is  not  estimated  by  the  proportion 
of  the  injury  to  the  amount  payable  in  case  of  death.  The  insured 
may  recover  for  expense  and  suffering,  but  not  for  loss  of  time  or  of 
profits.  Theobald  v.  Passengers'  Ass.  Co.,  10  Exch.  45.  The  rules 
which  govern  the  proofs  in  other  cases  of  insurance  also  control  here. 
"  Sufficient  proof  of  injury  "  does  not  require  a  statement  of  the  cause 
or  manner  of  the  injury.  North  Amei'ican  Ins.  Co.  v.  BurrougJis, 
69  Penn.  St.  43  ;  8  Am.  Eep.  212;  Railway  Pass.  Ass.  Co.  v.  Bur- 
well,  44  Ind.  460.  A  condition  that  the  particulars  of  the  accident 
must  be  furnished  is  a  condition  precedent  and  must  be  complied  with, 
and  the  failure  to  do  so  is  not  excused  even  by  sudden  death.  Gamhle 
V.  Accident  Ass.  Co.,  Ir.  R.  4  C.  L.  204.  !N^otice  of  the  death  as  soon 
as  possible  means  within  a  reasonable  time.  Provident  Ins.  Co.  v. 
Baum,  29  Ind.  236. 

Where  the  policy  requires  that  as  soon  as  the  accident  happens  a  sur- 
geon shall  be  called,  it  is  held  in  France  that  a  failure  to  do  so,  unless 
negligent,  will  not  bar  a  recovery.  DecJieance  v.  La  Seciorite  Generale, 
Dalloz  Jur.  de  Roy.  18Y0,  pt.  3,  63.  The  contract  may  be  by  parol,  or 
it  may  be  a  contract  to  issue  a  policy  which  equity  will  enforce. 
Rhodes  v.  Raihoay  Passengers''  Ass.  Co.,  5  Lans.  (N.  Y.)  71.  The 
contract  being  often  made  hastily  is  evidenced  by  tickets  issued  to  the 
insured.  Their  sale  and  delivery  by  any  one  to  whom  the  insurer  has 
committed  them  makes  a  contract.  Broion  v.  Railway  Pass.  Ass. 
Co.,  45  Mo.  221. 

TITLE  IV, 
MUTUAL  INSUEAKCE. 

ARTICLE  I. 

OF   MUTUAL   INSURANCE. 

Section  1.  In  geueraL  In  mutual  insurance,  each  person  insured 
becomes  a  member  of  the  corporation,  has  a  share  in  the  management 
of  the  affairs  and  a  share  in  the  profits  and  losses  of  the  business.     It 
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is  equally  a  mutual  company  where  a  right  is  given  to  pay  in  a  gross 
premium  in  cash  with  no  further  participation  in  losses  or  profits,  the 
premium  going  into  the  general  fund.  Mygatt  v.  N.  Y.  Prot.  Ins. 
Co.,  21  K.  Y.  (7  Smith)  52  ;  Ohio  Ins.  Co.  v.  Marietta  Woolen  Fac- 
t(yry,  3  Ohio  St.  348  ;  Union  Ins.  Co.  v.  Jloge,  21  How.  (U.  S.)  35  ; 
contra,  Hart  v.  Achilles,  28  Barb.  (N.  T.)  577  ;  Illinois  Ins.  Co.  v 
Stanton,  57  111.  354.  Usually,  the  fund  to  which  the  members  look 
for  security  that  their  losses  will  be  paid,  consists  of  cash  received  from 
cash  premiums,  premium  notes  which  are  next  liable  to  be  called  upon 
to  supply  a  deficiency  in  cash,  and  beyond  these,  a  liability  of  the 
members  to  some  amount  fixed  by  statute  or  charter.  Sometimes 
notes  are  given,  called  stock  notes,  expressly  made  payable  by  install- 
ments from  time  to  time.  These  are  payable  absolutely  without 
regard  to  the  question  of  loss,  are  negotiable,  and  barred  by  the 
statute  of  limitations.  Dana  v.  Munro,  38  Barb.  (N.  Y.)  528  ; 
Savage  v.  Medbury,  19  N".  Y.  (5  Smith)  32  ;  BrooJcman  v.  Metcalf,  32 
N.  Y.  (5  Tiff.)  591.  But  ordinary  premium  or  deposit  notes  are  only 
payable  as  an  assessment  is  laid  ;  are  not  negotiable  since  they  are  pay- 
able on  a  contingency,  and  are  only  barred  so  far  as  they  become  due 
by  assessment.  Sawage  v.  Medbury,  19  I^.  Y.  (5  Smith)  32 ;  How- 
lamd  V.  Edmonds,  24  N.  Y.  (10  Smith)  307 ;  Hope  Ins.  Co.  v.  Weed, 
28  Conn.  51 ;  EoiolandY.  Cmjhendall,  40  Barb.  Q^.  Y.)  320.  A  pre- 
mium note,  though  absolute  in  its  form,  cannot  be  treated  as  an  abso- 
lute note  by  any  one  who  has  notice  of  its  real  nature.  Bell  v.  Shihley, 
33  Barb.  (K.  Y.)  610  ;  Mclntire  v.  Preston,  5  Gilm.  (Bl.)  48.  A 
note  given  in  advance  for  premiums  to  be  earned,  and  by  the  charter, 
only  collectible  so  far  as  the  premium  is  earned,  is  a  premium  note 
Elwell  V.  Crocker,  4  Bosw.  (N.  Y.)  22.  A  note,  in  form  a  premium 
note,  may  be  sho"wn  to  have  been  given  as  a  stock  note.  Sa7ids  v.  St. 
John,  36  Barb.  (IST.  Y.)  628.  "Where  the  contract  is  completed,  the  in- 
sured becomes  a  member  and  is  bound  by  the  rules  and  by-laws  of  the 
company.  Mitchell  v.  Lycoming  Ins.  Co.,  51  Penn.  St.  402  ;  Coles 
V.  Iowa  State  Ins.  Co.,  18  Iowa,  426.  The  records  of  the  company 
become  evidence  for  or  against  him.  Diehl  v.  Adams  County  Ins. 
Co.,  58  Penn.  St.  443.  The  acts  of  its  officers,  within  their  authority, 
bind  him.  Hackney  v.  Alleghany  County  Ins.  Co.,  4  Penn.  St.  185. 
He  cannot  dispute  the  regularity  of  its  existence.  Sands  v.  Hill,  42 
Barb.  (N.  Y.)  651 ;  Traders'  Ins.  Co.  v.  Stone,  9  Allen  (Mass.),  483  ; 
Currie  v.  Mut.  Ass.  Soc,  4  H.  &  M.  (Ya.)  315.  He  cannot  deny  its 
acceptance  of  an  amendment  of  its  charter,  for  the  purpose  of  disput- 
ing his  note  given  under  such  amendment.  Fell  v.  McHenry,  42 
Penn.  St.  41.     He  cannot  set  up  a  want  of  insurable  interest  as  a  de- 
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fense  against  assessments,  for  he  cannot  repndiate  the  contract  when 
the  company  is  in  no  fault.  N.  E.  Ins.  Co.  v.  Belknap^  9  Cnsh. 
(Mass.)  140  ;  Cummings  v.  Sawyer,  117  Mass.  30.  He  is  not  bound 
by  by-laws  or  other  acts  of  the  company,  which  affect  his  contract, 
done  without  his  consent,  still  more  if  in  violation  of  the  charter.  iV^. 
K  Ins.  Co.  Y.  Butler,  34  Me.  451 ;  Hamilton  Ins.  Co.  v.  Hohart,  2 
Gray  (Mass.),  543  ;  Ins.  Co.  v.  Connor,  17  Penn.  St.  136  ;  Great  Falls 
Ins.  Co.  V.  Harvey,  45  N.  H.  292.  It  is  not  enough  to  free  the  mem- 
ber from  his  liability  that  the  insured  has  violated  some  provision  of  his 
policy,  and  that  the  insurers  have  the  right  to  declare  it  void.  Iowa 
State  Ins.  Co.  v.  Prossee,  11  Iowa,  115 ;  Com.  v.  Union  Ins.  Co.,  112 
Mass.  116.  The  insured  is  also  liable  for  the  full  term,  although 
there  may  have  been  a  total  loss  which  has  been  paid,  so  that  the  in- 
surers owe  him  no  further  duty.  N.  H.  Ins.  Co.  v.  Band,  24  N.  H. 
428;  Boot  and  Shoe  Ins.  Co.  v.  Melrose  Soc,  117  Mass.  199.  Of 
course  only  members  are  liable  to  an  assessment,  and  the  assignee  of  a 
policy  even  after  the  company  have  assented  to  the  assignment  is  not 
a  member  till  he  has  agreed  to  assume  the  liability  of  one.  Com.  v. 
Union  Ins.  Co.,  112  Mass.  116  ;  Philhrooh  v.  iV^.  B.  Ins.  Co.,  37  Me. 
137 ;  Boynton  v.  Clinton  Ins.  Co.,  16  Barb.  (N.  Y.)  254.  Tliough 
the  policy  provides  that  the  insurer  shall  continue  a  member  only  so 
long  as  he  is  insured  ;  yet  if  it  also  provides  that  he  shall  not  be 
released  from  his  note  till  he  has  paid  his  part  of  all  losses  before  liis 
surrender,  he  will  continue  liable  for  subsecpient  losses  till  he  has 
fully  complied  with  the  latter  provision.  Hyatt  v.  Wait,  37  Barb. 
(N.  Y.)  29  ;  Atlantic  Ins.  Co.  v.  Goodall,  35  N".  H.  328 ;  contra, 
Wilson  \.  TrumJndl  County  Ins.  Co.,  19  Penn.  St.  372.  An  assess- 
ment made  after  a  known  forfeiture,  for  a  loss  occurring  after,  may  be 
a  waiver  of  the  forfeiture.  Sands  v.  Hill,  42  Barb.  (IST.  Y.)  651  ;  Ins. 
Co.  V.  SlocTibower,  26  Penn.  St.  199  ;  Tuttle  v.  Bohinson,  33  X.  H. 
104 ;  contra,  Philhrooh  v.  N.  E.  Ins.  Co.,  37  Me.  137.  But  the  in- 
sured need  not  accept  the  waiver  and  may  elect  to  insist  on  the  for- 
feiture so  far  as  it  gives  him  any  defense  against  the  assessment. 
TucTierman  v.  Bigler,  46  Barb.  (N.  Y.)  375  ;  Wilson  v.  TrumhuU 
County  Ins.  Co.,  19  Penn.  St.  372.  If  the  assessment  is  made  for  a 
loss  which  occm*red  before  the  forfeiture  or  without  knowledge  of  it, 
it  is  no  waiver.  Yiall  v.  Genesee  Ins.  Co.,  19  Barb.  (N.  Y.)  440  ; 
Allen  V.  Vermont  Ins.  Co.,  12  Yt.  366  ;  Einley  v.  Lycoming  Ins.  Co., 
30  Penn.  St.  311.  AVhen  a  loss  has  been  successfully  resisted  for  a 
forfeiture  of  the  policy  by  taking  other  insurance,  the  premium  note 
is  also  made  void.  Tuckerman  v.  Bigler,  46  Barb.  (^.  Y.)  375.  If 
the  policy  never  was  in  force  because  certain  preliminary  conditions 
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precedent  were  never  complied  with,  tlie  premium  note  is  never  in 
force.  Homerhill  Ins.  Co.  v.  Prescott,  42  N".  H.  547 ;  Lynn  v.  Bur- 
g(yyne,  13  B.  Monr.  (Ky.)  100.  A  cancellation  and  surrender  of  the 
pohcy  and  premium  note  dissolves  the  membership,  and  is  equivalent 
to  an  adjustment  of  all  claims,  so  that  it  entirely  discharges  the  in- 
sured from  further  liability  of  any  kind,  Wadsioorth  v.  Davis,  13 
Oliio  St.  123;  Canvphell  v.  Adams,  38  Barb.  (N".  T.)  132 ;  Ycyrk  County 
Ins.  Co.  V.  Turner,  53  Me.  225.  The  insolvency  of  the  insured  and 
his  discharge  terminates  all  liability  to  him  as  well  as  by  him.  Rey- 
nold V.  Mut.  Ins.  Co.,  34  Md.  280  ;  6  Am.  Eep.  337  ;  Gardiner  v. 
Piscataquis  Ins.  Co.,  38  Me.  439  ;  Jackson  v.  Mass.  Ins.  Co.,  23  Pick. 
(Mass.)  418  ;  Wilson  v.  TrumhuU  Ins.  Co.,  19  Penn.  St.  372.  But  other 
cases  hold  that  in  such  cases  the  pohcy  is  only  voidable  and  not  void. 
Huntley  v.  Perry,  38  Barb.  (IT.Y.)  571.  It  has  also  been  held  that  neither 
a  surrender  nor  a  cancellation  of  the  policy,  nor  the  insolvency  of  the 
company  ends  the  liability  to  assessment.  Com.  v.  Union  Ins.  Co.,  112 
Mass.  116 ;  St.  Louis  Ins.  Co.  v.  BoecTder,  19  Mo.  135 ;  Sterling  v. 
Mer.  Ins.  Co.,  32  Penn.  St.  75  ;  Allia7ice  Ins.  Co.  v.  Swift,  10  Cush. 
(Mass.)  433.  It  would  seem  to  be  a  question  of  intent  on  all  the  evi- 
dence. An  unexecuted  agreement  to  cancel  is  no  defense.  Coluinbia 
Ins.  Co.  V.  Stone,  3  Allen  (Mass.),  385.  Where  the  Hability  of  the  in- 
surers is  suspended,  either  by  the  charter  or  a  special  vote,  during  the 
time  an  assessment  remains  due  and  mipaid,  this  does  not  release  the 
insurer  from  the  obligation  to  pay  his  share  of  losses  occm-ring  in  the 
meantime.  Coles  v,  lowcc  State  Ins.  Co.,  18  Iowa,  425  ;  JV^ash  v. 
Union  Ins.  Co.,  43  Me.  343.  In  order  to  make  an  assessment  a  valid 
claim  against  the  insurer,  all  the  provisions  of  the  charter  must  be 
complied  with.  Atlantic  Ins.  Co.  v.  FitsjmtricTc,  2  Gray  (Mass.),  279. 
There  must  be  such  a  state  of  affairs  as  to  authorize  an  assessment,  or  a 
vote  to  assess  will  have  no  validity.  The  premium  note  is  a  condi- 
tional promise  to  pay  upon  the  happening  of  certain  contingencies,  and 
the  existence  of  the  conditions  must  be  established  affirmatively  by  the 
person  who  attempts  to  collect  the  note.  Pacific  Ins.  Co.  v,  Guse,  49  Mo- 
329  ;  8  Am.  Pep.  132 ;  Long  Pond  Ins.  Co.  v.  Houghton,  6  Gray 
(Mass.),  77  ;  Thomas  v.  Whallon,  31  Barb.  (X.  Y.)  172  ;  American  Ins. 
Co.  V.  Schmidt,  19  Iowa,  502  ;  Ohio  Ins.  Co.  v.  Marietta  Woolen  Co.,  3 
Ohio  St.  348.  If  the  note  is  absolute  on  its  face,  yet  it  cannot  be 
assessed  in  any  other  way.  Ins.  Co.  v.  Jarvis,  22  Conn.  133.  The 
assessment  must  accord  with  the  vote  to  assess.  "Where  a  different 
and  less  amount  is  assessed,  it  cannot  be  collected,  Monmouth  Ins. 
Co.  V,  Lowell,  59  Me,  504,  A  vote  leaving  the  per  cent  in  blank 
is  void,    St.  Lawrence  Ins.  Co.  v.  Paige,  1  Hilt.  (N.  Y.)  430.    Where 
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the  board  of  directors  were  illeo-ally  elected,  the  assessment  was  held 
invalid.  People^ s  Ins.  Co.  v.  Westcott,  14  Gray  (Mass.),  440.  But 
it  would  seem  that  their  election  ought  not  to  be  collaterally  questioned 
by  a  member.  An  irregularity  in  the  election  of  president  was  held 
not  to  have  that  effect.  Currie  v.  Mut.  Ass.  Co.,  4  H.  &.  M.  (Va.) 
318.  An  assessment  can  only  be  laid  by  the  corporation,  or  a  receiver 
clothed  with  its  powers  and  not  by  an  assignee.  Hurlbut  v.  Carter^ 
21  Barb.  (N.  Y.)  221.  The  claims  must  be  examined  and  their  valid- 
ity determined.     Emhree  v.  STiideler,  36  Ind.  423. 

The  courts,  however,  do  not  hold  mutual  insurance  companies  to  any 
impossible  strictness  in  the  management  of  their  affairs.  Slight  unin- 
tentional errors  in  estimating  the  percentage  or  calculating  the  amounts 
will  not  be  regarded,  nor  will  delay  in  laying  the  assessment  invalidate 
it.  Marhlehead  Ins.  Co.  v.  Underwood,  3  Gray  (Mass.),  210.  The 
assessment  need  not  be  made  after  every  loss,  nor  hterally  "forthwith," 
although  so  required.  iT.  E.  Ins.  Co.  v.  Belknap,  9  Gush,  (Mass.) 
140 ;  Shaughnessy  v.  Eensselaer  Ins.  Co.,  21  Barb.  (X.  T.)  605.  If 
losses  occur  at  one  time  large  enough  to  require  the  payment  of  all  the 
premium  notes,  one  assessment  may  be  laid  without  regarding  classes. 
Hhinehardt  v.  Alleghany  County  Ins.  Co.,  1  Penn.  St.  359;  Com.  v. 
Mechanics'  Ins.  Co.,  112  Mass.  192;  Sands  v.  Sanders,  28  N.  T.  (1 
Tiff.)  416.  An  assessment  cannot  be  defended  against  because  the 
directors  might  have  resisted  the  payment  of  some  of  the  losses  included 
in  it.  Sands  v.  Hill,  42  Barb.  (IST.  Y.)  651.  The  intentional  omission 
of  any  considerable  amount  of  notes  which  are  liable  will  make  void 
the  whole  assessment.  Marhlehead  Ins.  Co.  v.  Hayioard,  3  Gray 
(Mass.),  208;  HerUmer  County  Ins.  Co.  v.  Fuller,  14  Barb.  (^N".  Y.) 
373.  But  if  the  omission  is  with  no  fraudulent  intent,  and  so  small  in 
amount  as  not  to  materially  affect  others,  it  will  be  disregarded.  Fay- 
ette Ins.  Co.  V.  Fuller,  8  Allen  (Mass.),  27.  So,  uncollectible  and 
worthless  claims  may  be  disregarded  in  making  up  the  amoimts  for 
which  to  assess.  Maine  Ins.  Co.  v.  Neal,  50  Me.  301.  Interest  on 
borrowed  money,  a  reasonable  allowance  for  failures  to  pay  and  for  the 
expenses  of  collection,  and  for  discount  for  prompt  payment,  may  be 
included  {Jones  v.  Sisson,  6  Gray  [Mass.],  288 ;  Bangs  v.  Gray,  2 
Kern  [N.  Y.]  264) ;  also,  for  return  premiums  on  policies  alreadj'^  can- 
celed {Fayette  Ins.  Co.  v.  Fuller,  8  Allen  [Mass.],  27) ;  but  not  for 
premiums  unearned  at  the  time  of  the  failure  of  the  company.  Com. 
v.  Mechanics''  Ins.  Co.,  112  Mass.  192.  Nothing  can  l)c  added  for  ex- 
isting bad  debts.  York  County  Ins.  Co.  v.  Bowden,  57  Me.  286.  An 
overlay  of  twenty-four  per  cent  was  held  reasonable,  and  one  of  forty- 
eight  per  cent  unreasonable.     People's  Eq.  Ins.  Co.  v.  Peters,  9  Allen 
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(Mass.),  319 ;  People's  Eq.  Ins.  Co.  v.  BabUtf,  7  id.  235.     Members 
may  be  credited  with  payments  on  a  prior  illegal  assessment   and  the 
amount  included  in  the  new  assessment.     Peoj^Ws  Eq.  Ins.  Co.  y.  Peti- 
tioners, 9  Allen  (Mass.),  319.     Any  overlay  may  be  forbidden  by  statute. 
Sinnissipjoi  Ins.  Co.  v.  Taft,  26  Ind.  240.     The  length  of  time  during 
which  the  insured  has  been  a  member  is  not  to  be  considered  in  his 
favor.     All  persons  who  were  members  on  the  day  of  the   loss  are 
equally  liable.     Herhimer   Co.  Ins.   Co.  v.  Fuller    14  Barb.  (IST.  Y.) 
873  ;  Planters'  Pis.  Co.  v.  Comfort,  50  Miss.  662.     Where  the  policies 
ran  for  different  periods,  the  court  allowed  a  division  of  the  premium 
by  the  years  of  the  policy,  though  the  premium  on   long  policies  was 
smaller)   Citizens'  Ins.  Co.  v.  Sortwell,   10  Allen   [Mass.],  110),  and 
the  court  have  allowed  other  expenses  and  debts  to  be  averaged  in 
order  to  reach  a  practical  and  fair  result.     People's  Equitable  Ins.  Co. 
V.  Petitioners,  9  Allen  (Mass.),  319.     A  new  assessment  for  the  whole  of 
the  premium  note  is  good,  although  there  is  another  assessment  on  it 
outstanding,  uncollected.    Sands  v.  Sweet,  44  Barb.  (N.  Y.)  108.     No 
allowance  is  to  be  made  for  a  return  premium  where  the  company  is 
insolvent  and  all  policies  are  canceled.     Com.  v.  Union  Ins.  Co.,  112 
Mass.  192.     Accrued  profits,  although  credited  to  the  j)olicies,  remain 
absolute  funds  of  the  company  till  the  policies  are  terminated.  Id.     The 
risks  in  mutual  companies  are  often  divided  into  classes.     This  can 
only  be  done  by  authority  of  the  charter,  or  a  vote  of    the  members. 
Thomas  v.  Achilles,  16  Barb.  (N.  Y.)  491 ;  Currie  v.  Mnt.  Ass.  Soc,  4 
H.  &  M.  (Ya.)  315 ;    People's  Equitable  Ins.   Co.  v.  Arthur,  7  Gray 
(Mass.),  267.      But  assessments  in  each  class  are  made  by  the  company 
{Kelly  V.  Troy  Ins.  Co.,  3  Wis.  254),  and  must  be  kept  separate  for 
each  class.     Allen  v.  Winne,  15  Wis.  113.     But  if  the  assets  of  one 
class  fail,  resort  may  be  had  to  any  surplus  in  another  class.     White  v. 
Boss,  15  Abb.  Pr.  (X.  Y.)  QQ.     In  some  cases  there  is  a  provision  that 
on  failure  to  pay  an  assessment  the  whole  note  may  be  recovered. 
Jones  V.  Sisson,  6  Gray  (Mass.),  288.     But  if  an  assessment  has  been 
paid,  this  must  be  deducted  and  no  interest  is  allowed.     Bangs  v. 
Bailey,  37  Barb.  (N".  Y.)  630  ;    Bangs  v.  Mcintosh,  23  Barb.  (N.  Y.) 
591.     If  the  by-laws  treat  the  note  as  a  payment  in  advance  of  the  pre- 
mium, the  failure  to  pay  such  assessment  does  not  suspend  the  insur- 
ance, as  a  failure  to  pay  an  ordinary  assessment  would.     Rix  v.  Mu- 
tual Ins.  Co.,  20  N.  H.  198.    It  is  ordinarily  recjuired  that  notice  of  the 
assessment  shall  be  given  to  the  insured.     If  any  mode  of  notice  is  pro- 
vided, it  must  be  followed,  otherwise  personal  notice  is  proper.     Jones 
V.  Sisson,  6  Gray  (IMass.),  288 ;    Yorli  County  Ins.  Co.  v.  Knight^  48 
Me.  75.     The  notice  need  not  state  the  amount  due  on  each  note.     AU 
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lantio  Ins.  Co.  v.  Sanders^  36  N.  H.  252 ;  Bangs  v.  Duckinfield,  18 
N.  Y.  (4  Smith)  592.  "Where  the  notice  is  required  to  be  l)j  mail,  it 
may  be  sent  to  the  residence  named  in  the  policj,  nnless  the  company  has 
notice  of  a  change.  LoiJirop  v.  Greenfield  Ins.  Co..,  2  Allen  (Mass.),  82. 
The  notice  is  a  condition  precedent  to  an  action  ( Williams  v.  Bahcock, 
25  Barb.  [N.  Y.]  109),  but  actual  notice  has  been  held  sufficient  where 
the  company  is  in  the  hands  of  a  receiver.  Coojyer  v.  Shaver^  41  Barb. 
(N.  Y.)  151.  It  cannot  be  given  before  the  assessment  is  made.  Bangs 
V,  Mcintosh,  23  Barb.  (N.  Y.)  591.  Assessments  may  be  voted  at  any 
regular  meeting  of  the  directors,  although  a  special  meeting  for  that 
purpose  is  authorized  by  the  by-laws.  Bay  State  Ins.  Co.  v.  Sawyer, 
12  Cush.  (Mass.)  64 ;  Fayette  Ins.  Co.  v.  Fuller,  8  Allen  (Mass.),  2T. 
The  notice,  if  personal,  is  to  be  given  to  the  person  who  is  lial^le 
to  pay  it,  whether  the  original  member,  or  an  assignee  who  has  been 
admitted  as  a  member  in  his  stead,  and  has  assumed  the  liabilities  of 
the  premium  note.  Brantiin  v.  Mercer  County  Ins.  Co.,  28  N.  J- 
92;  Boioditch  Ins.  Co.  y.Winsloiv,  3  Gray  (Mass.),  415.  Where  the 
statute,  as  in  many  States,  gives  mutual  insurance  companies  a  lien  on 
the  estate  insured,  it  has  been  held  that  they  could  not  insure  in 
another  country  where  they  could  have  no  such  lien.  Genesee  Ins. 
Co.  V.  Westman,  8  Up.  Can.  487,  but  the  contrary  was  held  in  re- 
gard to  personal  property  in  Western  v.  Genesee  I?is.  Co.,  2 
Kern.  (N.  Y.)  258.  AYhere  they  have  not  complied  with  the 
laws  of  the  State  in  Avhich  they  undertake  to  insure,  the  com])any 
may  be  liable  to  pay  losses  and  yet  be  unable  to  collect  any  assessment. 
Washington  County  Ins.  Co.  v.  Dawes,  6  Gray  (Mass.),  376.  It  is  a 
common  provision  that  the  directors  of  a  mutual  insurance  company 
shall  be  personally  liable  for  failure  to  lay  an  assessment  when  required 
to  pay  the  del)ts.  Where  this  liability  was  imposed  for  failure  to  pay 
a  loss  on  a  policy  it  was  strictly  construed,  and  it  was  held  that  the  in- 
sured had  no  such  remedy  to  enforce  the  payment  of  a  note  by  which 
the  policy  had  been  paid.  liaher  v.  Jones,  4()  Ind.  436.  If  a  new 
assessment  is  necessary  to  meet  a  deficiency  caused  by  a  failure  to  col- 
lect the  first  in  full,  it  must  be  laid  on  the  same  members.  Farmeri 
Ins.  Co.  V.  Chase,  56  N.  H.  341. 
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TITLE    V. 

EEMEDIES. 

AETICLE   I. 

OF    EEMEDIES    IN    GENERAL. 

Section  1.  In  general.  The  remedies  for  wi'ongs,  committed  by 
either  party  to  the  contract,  are  redressed  by  the  same  courts,  and  by 
the  same  proceedings,  as  are  other  wrongs  sounding  in  contract.  The 
first  question  which  can  well  arise  is  whether  any  contract  has  been 
made.  Where  a  contract  has  been  completed,  and  for  any  reason  the 
insurer  refuses  to  deliver  the  policy,  the  insured  may  apply  in  equity 
to  compel  a  delivery,  and  if  in  the  meantime  a  loss  has  occurred,  the 
court  will  also  decree  a  payment  of  it.  Rliodes  v.  Railway  Passengers 
Ins.  Co.,  5  Lans.  (N.  Y.)  71 ;  Union  Ins.  Co.  v.  Com.  Ins.  Co.,  2 
Curt.  C.  C.  524 ;  S.  C,  19  How.  318 ;  I'ried  v.  Boyal  Ins.  Co.,  50 
N.  T.  (5  Sick.)  243 ;  FranUin  Ins.  Co.  v.  Hewitt,  3  B.  Monr.  (Ky.) 
231 ;  Harris  v.  Columhus  County  Ins.  Co.,  18  Ohio,  116.  Either 
party  may  also  complain  that  the  policy  as  existing,  does  not  express  the 
contract  as  entered  into,  and  may  ask  a  court  of  equity  to  reform  it. 
Barrett  v.  Union  Ins.  Co.,  7  Cush.  (Mass.)  175 ;  Oliver  v.  Co77i.  Ins. 
Co.,  2  Curt.  C.  C.  277  ;  Plmnix  Ins.  Co.  v.  Hoffheimer,  46  Miss.  645  ; 
Longhurst  v.  Star  Ins.  Co.,  19  Iowa,  364 ;  Van  Tuyl  v,  Westchester  Ins. 
Co.,  55  I^.  Y.  (10  Sick.)  657 ;  Nat.  Traders'  Bank  v.  Ocean  Ins.  Co., 
62  Me.  519 ;  Keith  v.  Glohe  Ins.  Co.,  52  111.  518  ;  4  Am.  Eep.  624; 
Neville  v.  Merchants'  Ins.  Co.,  19  Ohio  St.  452 ;  N.  Y.  Ice  Co. 
Y.  Northwestern  Ins.  Co.,  22,  ^.  Y.  (9  Smith)  357.  The  court  will 
also,  at  the  same  time,  decree  performance  of  the  contract  as  reformed. 
The  clearest  evidence,  free  from  reasonable  doubt,  will  be  required.  Id. 
Nat.  Ins.  Co.  v.  Crane,  16  Md.  260;  Suydamx.  Gohwihus  Ins.  Co.,  IS 
Ohio,  459  ;  Cooper  v.  Farmers'  Ins.  Co.,  50  Penn.  St.  299  ;  Tesson  v. 
Atlantic  Ins.  Co.,  40  Mo.  33 ;  Woodruffs.  Columbus  Ins.  Co.,  5  La.  Ann. 
697.  Where  the  insured  had  first  brought  suit  on  the  policy,  and  being 
defeated,  asked  the  court  to  reform  it,  his  application  was  refused. 
Thwing  v.  Great  Western  Ins.  Co.,  Ill  Mass.  93.  The  mistake  must  be  a 
mutual  one,  and  not  caused  by  the  fault  of  the  party  asking  a  reforma- 
tion. N.  Y.  Ice  Co.  V.  Northioestern  Ins.  Co.,  31  Barb.  72 ;  Cooper 
V.  Farmers'  Ins.  Co.,  50  Penn.  St.  299.  A  mistake  in  the  meaning 
of  the  words  used  will  justify  a  reformation.     The  change  will  not 
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aflEect  proofs  already  made.  Maher  v.  Hibernia  Ins.  Co.,  67  N.  Y. 
(22  Sick.)  283.  In  cases  where,  for  any  reason,  the  premium  having 
been  paid,  the  contract  is  never  consummated,  or  the  risk  never 
attaches,  or  the  policy  is  void  ah  initio,  the  premium  may  be  recovered 
back,  even  on  a  count  in  a  declaration  for  a  loss  on  the  policy.  Clark 
V.  Jfanufacturen'  Ins.  Co.,  2  Wood.  &  M.  (C.  C.)  472  ;  Mutual  Ass. 
Co.  V.  MaUn,  5  Call.  (Va.)  517;  Tyrie  v.  Fletcher,  Cowp.  668;  Fow- 
ler V.  Scottish  Fq.  Ins.  Co.,  28  L.  J.  Ch.  225 ;  Rochester  Ins.  Co.  v. 
Martin,  13  Minn.  59 ;  FosUr  v.  TJ.  S.  Ins.  Co.,  11  Pick.  (Mass.)  85 
So,  where  there  are  two  risks,  and  one  never  attaches,  the  premium,  so. 
far  as  applicable  to  that,  may  be  recovered  back.  Bunyon  on  Ins.  95. 
Of  course,  if  the  contract  is  once  complete,  no  subsequent  breach  can 
entitle  the  insured  to  a  return  of  the  j)remiums  {Bermon  v.  Wood 
bridge,  2  Doug.  781 ;  Fulton  v.  lancaster  Ins.  Co.,  7  Ohio,  325  ;  Mer- 
chants' Lis.  Co.  v.  Claj?j),  11  Pick.  [Mass.]  56);  though  if,  after  forfeiture, 
he  pays  premiums  by  mistake,  he  can  recover  them  back.  McKee  v. 
Phmiix  Ins.  Co.,  28  Mo.  383.  But  if  the  pohcy  was  obtained  by 
fraud,  or  is  illegal,  nothing  can  be  recovered  back.  Friesmuth  v. 
Agavjan  Ins.  Co.,  10  Gush.  (Mass.)  587;  Iloyt  v.  Gilrnan,  8  Mass.  336; 
Browning  v.  Morris,  Cowp.  790 ;  Howson  v.  Hancock,  8  T.  R.  575 ; 
Mussell  V.  De  Grand,  15  Mass.  35.  A  suit  was  sustained  to  revive  a 
policy,  where  the  insured  had  been  unable  to  pay  the  premiums  on  ac- 
count of  a  war,  but  had  afterward  tendered  them  to  the  company,  who 
had  refused  to  receive  them,  claiming  a  forfeiture.  Cohen  v.  N.  Y. 
Ins.  Co.,  50  :N'.  Y.  (5  Sick.)  610  ;  10  Am.  Eep.  522.  On  a  wrongful 
refusal  to  receive  premiums,  the  insm*ed  was  allowed  to  treat  the  con- 
tract as  at  an  end,  and  to  recover  back  the  premiums  paid.  Mc- 
Kee V.  Phcenix  Ins.  Co.,  28  Mo.  383.  The  insured  cannot  reject  the 
policy,  and  recover  back  a  premium  paid  before  its  issue,  simply 
because  some  of  its  terms  are  unsatisfactory,  nor  because  the  agent 
had  not  complied  with  the  law  as  to  foreign  companies.  Leonard  v. 
WaMjurn,  J  00  Mass.,  251.  Directors  who  make,  or  permit,  false 
statements  as  to  the  assets  and  condition  of  an  insurance  company, 
are  personally  liable  to  one  who  is  induced  thereby  to  insure.  Sal- 
mon V.  Richardson,  30  Conn.  360 ;  Pontifex  v.  B'ignold,  3  M.  &  G. 
63 ;  Brown  v.  Dovmell,  49  Me.  421 ;  T'lbhetts  v.  Hamilton  Ins.  Co., 
3  Allen  (Mass.),  569.  A  mutual  company  may  be  compelled  to  re- 
adjust and  correct  a  dividend  to  its  members.  Luling  v.  Atlantic 
Ins.  Co.,  45  Barb.  (N.  Y.)  510;  S.  C,  51  X.  Y.  (6  Sick.)  207.  The 
insurers  may  also  have  a  remedy  to  compel  the  surrender  of  a  policy 
obtained  by  fraud,  or  mistake,  even  after  an  assignment  for  value  with 
out  notice.     British  Eq.  Ass.  Co.  v.  G.  W.  Railway,  20  L.  T.  (N.  S.) 
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422;  Commercial  Ins.  Co.  v.  McLoon.,  14  Allen  (Mass.),  351 ;  French 
V.  Connelly.,  2  Austr.  454.  But  if  the  matter  can  as  well  be  set  up  as 
a  defense  to  an  action  at  law,  the  court  may  refuse  to  interfere. 
Phoenix  Ins.  Co.  v.  Bailey.,  13  Wall.  (U.  S.)  616.  If  a  loss  be  paid 
nnder  a  mistake  of  facts  pertaining  to  the  loss,  which  would  have  been 
a  defense,  and  which  the  insurers  were  not  in  fault  in  not  knowing,  it 
maj  be  recovered  back.  Mut.  Life  Ins.  Co.  v.  Wager,  27  Barb.  (N. 
Y.)  354 ;  Hartford  Ins.  Co.  v.  Mathews,  102  Mass.  221 ;  Berkshire 
Ins.  Co.  V.  Sturgis,  13  Gray  (Mass.),  177;  McConnell  v.  Delaware  Ins. 
Co.,  18  111.  228.  Thus  where  the  insm-ers  were  ignorant  of  a  forfeiture 
bj  subsequent  insurance,  thej  were  allowed  to  recover  back  the  amount 
of  a  loss  which  they  had  paid.  Columbus  Ins.  Co.  v.  Walsh,  18  Mo. 
229.  This,  however,  only  applies  where  there  has  been  no  judgment 
against  them  for  the  loss,  for  such  judgment  is  conclusive  in  any  sub- 
sequent action.  Mutual  Life  Ins.  Co.  v.  Wager,  27  Barb.  (IST.  Y.) 
354 ;  Homer  v.  Itsh,  1  Pick.  (Mass.)  435.  Foreign  insurance  com- 
panies which  are  prohibited  from  insuring  till  they  have  complied  with 
certain  conditions,  cannot  recover  on  their  premium  notes  till  such 
compliance.  Gen.  Ins.  Co.  v.  Phillips,  13  Gray  (Mass.),  90 ;  jEtna 
Ins.  Co.  V.  Harvey,  11  Wis.  394;  Cincinnati  Ins.  Co.  v.  Rosenthal,  55 
111.  85  ;  8  Am.  Rep.  626  ;  Forcly.  Buckeye  State  Ins.  Co.,  6  Bush  (Ky.), 
135  ;  National  Ins.  Co.  v.  Pursell,  10  Allen  (Mass.),  231.  The 
policies,  however,  are  generally  held  valid.  Columhus  Ins.  Co.  v. 
Walsh,  18  Mo.  229 ;  Leonard  v.  Washhurn,  100  Mass.  251  ;  contra, 
Pising  Sun  Ins.   Co.  v.  Slaughter,  20  Ind.  520. 

§  2.  Remedy  by  action.  We  have  already  considered  the  prelim- 
inaries to  any  right  of  action  by  the  insured  on  the  policy.  He  must 
furnish  the  proofs,  and  all  other  evidence  which  the  contract  requires, 
and  wait  the  period  thereafter  fixed  by  the  policy,  which  is  usually  sixty 
days.  If  the  insurer  neglects  or  refuses  to  pay  the  sum  claimed  after 
the  loss  is  payable,  the  insured  may  proceed  by  action  at  law.  This 
suit  may  be  brought  either  in  his  own  county  or  that  where  the  insurer 
is  located.  If  the  insurer  is  a  foreign  corporation,  they  are  in  most 
States  required  by  law  to  appoint  an  agent  on  whom  service  of  process 
can  be  made.  ■  If  there  is  such  agent,  service  must  be  on  him,  and  not 
on  their  ordinary  agents  to  solicit  insurance.  Thayer  v,  Tyler,  10  Gray 
(Mass.),  164.  If  the  insurer  is  a  foreign  corporation,  the  insured  will 
also  have  his  election  to  sue  in  the  Federal  courts.  The  defendant  may 
also  remove  the  action  from  the  State  to  the  Federal  courts,  on  comply- 
ing with  the  statute  for  that  puq^ose,  unless  they  have  waived  the  right 
to  remove  it.  Gleii's  Falls  Ins.  Co.  v.  JacJcson  Circuit  Court,  21  Mich. 
577 ;  4  Am.  Rep.  504.     The  action,  when  once  begun,  is  to  be  tried 
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like  any  other  action.  It  will  only  be  necessary  to  consider  some  in- 
cidental questions  wliicli  have  arisen.  On  the  question  whether  the 
risk  had  been  increased,  it  has  been  held  not  a  question  for  experts 
whether  vacating  a  house  would  increase  the  risk.  Joijce  v.  Maine  Ins. 
Co.,  45  Me.  168  ;  Luce  v.  DorcTiester  Ins.  Co.,  105  Mass.  298 ;  T  Am. 
Rep.  522.  Nor  are  their  opinions  that  certain  facts  are  material  to  the 
risk  competent.  Jefferson  Ins.  Co.  v.  Cotheal,  7  Wend.  (N.  Y.)  72 ; 
Hartford  Ins.  Co.  v.  Harmer,  2  Ohio  St.  452 ;  contra,  Kern  v.  South 
St.  Louis  Lis.  Co.,  40  Mo.  19 ;  Schenak  v.  Mercer  County  Ins.  Co.,  24 
N.  J.  447  ;  Richards  v.  Murdoch,  10  B.  &  C.  527.  But  the  fact  that 
a  higher  rate  of  premium  would  be  charged  may  perhaps  be  proved  as 
indicating  a  material  change.  Luce  v.  Dorchester  Lns.  Co.,  105  Mass. 
'298 ;  7  Am.  Rep.  5:^2.  The  evidence  of  an  expert  was  admit- 
ted on  the  issue  of  an  increase  of  risk  by  changing  the  use  of  the 
property  from  a  paint  shop  to  a  saloon.  Mitchell  v.  Home  Ins.  Co.,  32 
Iowa,  421.  So  to  prove  that  the  business  of  a  farmer  was  considered 
the  least  hazardous  occupation.  Hartman  v.  Keystone  Lis.  Co.,  21 
Penn.  St.  466.  An  experienced  and  practical  fireman  may  give  his 
opinion  whether  the  risk  was  increased  by  certain  alterations.  Schench 
V.  Mercer  County  Ins.  Co.,  24  N.  J.  447.  A  builder  may  be  asked 
whether  a  house  with  walls  filled  with  brick  is  a  brick  house.  Mead  v. 
Northwestern  Ins.  Co.,  7  N.  Y.  530.  If  the  issue  depends  on  facts 
that  involve  no  peculiar  skill,  science  or  information,  but  are  equally 
within  the  knowledge  of  men  in  general,  the  evidence  is  not  admissi- 
ble. Lyman  v.  State  Ins.  Co.,  14  Allen  (Mass.),  329.  So  if  the  ques- 
tion involves  simply  a  conclusion  of  law.  Rider  v.  Ocean  Ins.  Co.,  20 
Pick.  (Mass.)  259.  Lindauer  v.  Delaioare  Lns.  Co.,  13  Ark.  461.  A 
medical  witness  cannot  state  the  meaning  of  the  phrase  "family  physi- 
cian." Reid  V.  Piedmont  Lns.  Co.,  58  Mo.  421.  In  life  insurance, 
where  questions  of  health  or  disease  arise,  physicians  may  give  their 
opinions  as  to  the  cause  and  effects  of  disease  {Miller  v.  Miit.  Ben. 
Lns.  Co.,  31  Iowa,  216 ;  7  Am.  Rep.  122) ;  but  not  on  the  question 
whether  the  applicant  Avas  an  insurable  subject.  Rawles  v.  American 
Lis.  Co.,  36  Barb.  (N.  Y.)  357  ;  S.  C,  27  IS^  Y.  (13  Smith)  282.  As 
we  have  seen,  evidence  of  custom  may  in  some  cases  be  admissible  in 
the  construction  of  an  instrument.  It  must  be  l)rought  home  to  the 
knowledge  of  the  insurers,  either  as  a  universal  custom,  or  one  which 
they  have  themselves  practiced.  AdanisY.  Otterbach,  15  How.  (U.  S.) 
539  ;  Hartford  Lis.  Co.  v.  Hanner,  2  Ohio  St.  452  ;  Howard  v. 
Great  Western  Lns.  Co.,  109  Mass.  384.  Evidence  of  a  custom  of  one 
insurance  company  is  not  enough.  Luce  v.  Dorchester  Lns.  Co.,  105 
Mass.  297  ;  7  Am.  Rep.  522.  It  cannot  control  the  law  {Thwing  v. 
^OL.  IV— 16 
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&reat  Western  Ins.  Co.,  Ill  Mass.  93) ;  nor  the  conti'act  in  points 
Avhere  it  is  explicit.  Davis  \.  Galloupe,  111  Mass.  121.  A  general 
custom  to  give  days  of  grace  on  the  payment  of  premiums  may  be 
proved.  Ilelme  y .  Philadeljyhia  Ins.  Co.,  61  Penn.  St.  107;  contra, 
Mut.  Ben.  Ins.  Co.  v.  Huse,  8  Ga.  53-1.  The  recital  in  a  premium  note 
of  the  issue  of  the  policy  \q  prima  facie  evidence  of  it  in  a  suit  on  the 
note.  iT.  E.  Ins.  Co.  v.  Belknap,  9  Cush.  (Mass.)  IttO.  So  is  the  ad- 
mission of  the  secretary  of  the  insurance  company.  Sussex  County  Ins. 
Co.  V.  Woodruffs  26 IST.  J.  54:2.  So  the  recital  of  the  receipt  of  the  pre- 
mium in  the  policy  is  evidence  of  its  payment.  Baker  v.  Union  Ins. 
Co.,  43  N.  T.  (4  Hand)  283  ;  Bergson  v.  Builders'  Ins.  Co.,  38  Cal. 
641  ;  Ins.  Co.  of  Penn.  v.  Smith,  3  Whart.  (Penn.)  520  ;  Roberts  v.  JV. 
Kins.  Co.,  2  Disney  (Ohio),  106;  BittY.  BerJcshire  Ins.  Co.,  100 
Mass.  500  ;  Troy  Ins.  Co.  v.  Carp>enter,  4  "Wis.  20 ;  contra,  Prov.  Ins. 
Co.  V.  Fennell,  49  111.  180.  The  premium  note  signed  by  the  in- 
sured is  evidence  against  him  of  the  due  organization  of  the  company. 
Williams  v.  Cheney,  3  Gray  (Mass.),  215.  A  man's  religious  belief 
raises  no  presumption  on  an  issue  of  suicide.  Gihson  v.  Am.  Ins.  Co.., 
37  X.  Y.  (10  Tiff.)  580. 

Suicide  raises  no  presumption  of  insanity.  The  burden  is  on  the 
party  charging  it.  Life  Ins.  Co.  v.  Terry,  1  Dill.  (C.  C.)  403 ;  S.  C, 
15  Wall.  580;  Knicherloclcer  Ins.  Co.  v.  Peters,  42  Md.  414.  The 
j)resumption  is  against  suicide  where  the  circumstances  are  ambiguous. 
MalloryY.  Travelers'  Ins.  Co.,  4:11^.  Y.  (2  Sick.)  52;  7  Am^^  Eep. 
410.  Evidence  of  a  current  rumor  is  not  admissible  to  prove  the  mo- 
tive unless  it  is  proved  also  that  the  rumor  was  known  to  the  party. 
St.  Louis  Ins.  Co.  v.  Graves,  6  Bush  (Ky.),  268.  Whatever  is  com- 
mon and  usual  under  given  circumstances,  is  evidence  of  what  is 
reasonable.  CrocTcer  v.  PeopWs  Lis.  Co.,  8  Cush.  (Mass.)  79.  The 
burden  of  proving  answers  in  the  application  untrue  is  on  the  insur- 
ers. Piedmont  Life  Lns.  Co.  v.  Ewing,  92  U.  S.  377 ;  Breard  v. 
Mechanici  Ins.  Co.,  29  La.  Ann.  764 ;  Jones  v.  BrooMyn  Ins.  Co., 
61  N.  T.  (16  Sick.)  79.  The  application  is  presumed  to  be  made  by 
the  insured.  Hartford  Ins.  Co.  v.  Gray,  80  111.  28.  In  declaring  on 
an  insurance  policy,  the  plaintiff  must  set  out  so  much  of  the  contract 
as  T^-ill  show  a  right  in  himself  to  recover  and  he  must  allege  perform- 
ance of  all  such  duties,  and  the  existence  of  all  such  facts,  as  are  a  con- 
dition precedent  to  a  recovery.  BocJcford  Ins.  Co.  v.  Nelscm.  65  111. 
415 ;  BolMtt  V.  Liverpool  Ins.  Co.,  m  E".  C.  70 ;  8  Am.  Kep.  494 ; 
Campbell  v.  A^.  B.  Ins.  Co.,  98  Mass.  381.  Warranties  not  set  out  in 
the  policy  need  not  be  stated  in  the  declaration,  but  the  officer  who 
made  the  certificate  of  loss  should  be.  Simmons  v.  Ins.  Co.,  8  W.  Ya, 
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474.  The  declaration  must  allege  that  proofs  were  furnished  or  that 
the  J  were  waived.  Rome  Ins.  Co.  v.  Lindsey.,  26  Ohio  St.  348.  But 
an  allegation  that  thej  had  due  notice  is  enough  after  verdict.  Con- 
way Ins.  Co.  V.  Sewall^  54  Me.  352.  In  Schultz  v.  Merchants'*  Ins. 
Co.,  57  Mo.  331,  it  was  held  that  a  waiver  might  be  proved  without 
any  special  averment.  An  allegation  that  the  insured  had  performed 
all  the  conditions  on  his  part  was  held  sufficient.  Home  Ins.  Co.  v. 
Duke,  43  Ind.  418.  The  plaintiff  must  allege  an  insurable  interest,  or 
if  he  has  none,  he  must  state  the  grounds  on  which  he  rests  his  right 
to  recover.  Freeman  v.  Fulton  Ins.  Co.,  38  Barb.  (iST.  Y.)  247.  He 
need  not  aver  ownership  unless  he  has  warranted  it.  Gilbert  v.  National 
Ins.  Co.,  12  Ir.  Law,  143 ;  contra,  Illinois  Ins.  Co.  v.  Marseilles  Manf. 
Co.,  1  Gilm.  (111.)  236.  "Where  the  purchaser  or  the  assignee  of  the  "  sub- 
ject insm'ed  "  is  entitled  to  sue,  he  must  allege  that  he  has  the  entire 
interest.  Granger  v.  Howard  Ins.  Co.,  5  Wend.  (N.  T.)  200.  After 
verdict,  an  allegation  that  "  his  "  store  was  consumed  is  enough,  and  an 
omission  to  allege  the  value  of  the  property  destroyed,  cannot  then  be 
objected  to  {lane  v.  Maine  Ins.  Co.,  12  Me.  44;  Ins.  Co.  v.  Seitz,  4 
W.  ifc  S.  [Penn.]  273  ;  N.  H.  Ins.  Co.  v.  Walker,  30  N.  H.  324;  How- 
ard Ins.  Co.  V.  Cornick,  24  111.  455),  but  it  may  be  on  demurrer. 
Fowler  v.  N.  Y.  Ind.  Ins.  Co.,  26  N.  Y.  (11  Smith)  422.  An  alle- 
gation that  the  defendant  insured  the  plaintiff  on  certain  property, 
sufficiently  states  an  interest.  Rising  Sion  l7is.  Co.  v.  Slaughter,  20 
Ind.  520.  It  need  not  be  alleged  that  the  insurance  companj^  have 
complied  with  the  laws  admitting  them  to  the  State.  Fitssimmons  v.  City 
Ins.  Co.,  IS  Wis.  234  ;  Germania  Ins.  Co.  v.  Curran,  8  Kans.  9.  The 
plaintiff  need  not  aver  the  truth  of  the  statements  of  the  appHcation 
{Herron  v.  Peoi'ia  Ins.  Co.,  28  111.  235),  for  fraud  or  falshood  in  these 
is  matter  of  defense,  nor  need  he  aver  the  performance  of  conditions 
subsequent  {Ketchum  v.  Prot.  Ins.  Co.,  1  Allen  [N.  B.],  136),  nor 
negative  prohibited  acts,  or  deny  that  he  is  within  the  excepted  risks. 
Hunt  V.  Hudson  River  Ins.  Co.,  2  Duer  (X.  Y.),  481 ;  Troy  Ins.  Co. 
V,  Carpenter,  4  Wis.  20 ;  Lounsbury  v.  Protection  Ins.  Co.,  8  Conn. 
459.  Where  the  declaration  shows  that  the  loss  is  payable  a  certain 
time  after  the  proofs  are  furnished  it  must  allege  that  that  time  has 
elapsed.  Doyle  v.  Phmnix  Ins.  Co.,  44  Cal.  264.  Xo  interest  is  al- 
lowed till  after  a  judicial  demand.  Gettwerth  v.  Teatonia  Ins.  Co., 
29  La.  Ann.  30. 

§  3.  Defenses  to  actions.  When  an  action  is  brought  upon  a  policy 
to  recover  the  amount  of  a  loss  the  defense  may  be  either  an  attempt 
to  negative  some  matter  which  tlie  plaintiff  must  allege  and  prove,  as 
considered  in   the  previous  section,  or  the  insurer  may  undertake  an 
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affirmative  defense,  and  after  complying  with  the  local  rules  of  pleading 
prove  some  matter  in  avoidance  and  discharge  of  the  contract.  Such 
matters  would  be :  fraud  which  is  a  defense  to  every  contract,  a  breach 
of  some  warranty,  or  the  falseness  of  some  representation,  accord  and 
satisfaction,  or  payment.  The  fraud  may  be  either  in  the  inception  of 
the  contract,  or  in  the  loss  under  it.  Thus,  the  insm-er  may  prove  that 
the  insured  himself  fired  the  building.  Where  the  charge  is  criminal 
arson,  some  authorities  require  proof  beyond  a  reasonable  doubt,  as  in 
criminal  cases.  Thurell  v.  Bauino7it,  1  Bing.  339  ;  Shultz  v.  Pac'ijiG 
Ins.  Co.,  2  Ins.  L.  J.  495  ;  Butman  v.  Holhs,  35  Me.  227 ;  McConnele 
\.  Delaware  Ins.  Co.,  18  111.  228.  Other  cases  apply  the  ordinary  rule 
of  civil  cases.  Schmidt  v.  N.  Y.  Union  Ins.  Co.,  1  Gray  (Mass.),  529  ; 
Washington  Ins.  Co.  v.  Wilson,  7  Wis.  169 ;  Wightman  v.  Western 
Ins.  Co.,  8  Kobt.  (La.)  442  ;  Scott  v.  Home  Ins.  Co.,  1  Dil.  (U.  S.)  105. 
The  grounds  of  defense  must  be  fully  set  out.  Sussex  Ins.  Co.  v.  Wood- 
ruff, 26  N.  J.  541.  It  is  not  enough  to  negative  the  truth  of  a  declara- 
tion in  the  application.  The  particulars  in  which  it  is  untrue  must  be 
set  out.  Clay  Ins.  Co.  v.  Wusterhausen,  75  111.  285.  Where  the  appli- 
cation denied  disease,  and  the  breach  charged  was  that  he  had  had 
symptoms  of  disease  of  the  stomach,  the  particular  s^miptoms  must  be 
set  out.  Marshall  v.  Emperor  Ins.  Co.,  L.  E..,  1  Q.  B.  35.  So,  where 
misrepresentation,  or  breach  of  warranty  as  to  title,  is  charged.  KentucTcy 
Ins.  Co.  V.  Southard,  8  B.  Monr.  (Ky.)  634 ;  Merchant  Ins.  Co.  v, 
Washington  Ins,  Co.,  1  Hand  (Ohio),  408 ;  Deicees  v.  Manhattan  Ins. 
Co.,  34  N.  J.  244.  The  particulars  in  which  a  fireplace  is  defective  must 
be  set  out.  Id. ;  so  of  other  insurance  {Ramsay  Man.  Co.  v.  Mut.  Ins. 
Co.,  11  Up.  Can.  516)  ;  or  of  fraud,  and  it  must  be  stated  that  it  was 
committed  by  some  one  in  interest.  Ferriss  v.  N.  A.  Ins.  Co.,  1  Hill 
(N,  T.),  71  ;  Sterling  v.  Mercantile  Ins.  Co.,  32  Penn.  St.  75.  A  charge 
of  overvaluation  must  allege  that  it  was  made  by  the  insured  knowingly, 
and  in  the  preliminary  application.  A  urora  Ins.  Co.  v.  Johnson,  46 
Ind.  315.  If  an  assignment  is  set  up  as  a  breach,  it  must  aver  that  the 
insurers  did  not  assent  {Peoria  Ins.  Co.  v.  lewis,  18  lU.  553) ;  and 
that  the  assignment  was  before  the  loss  {III.  Ins.  Co.  v.  Stanton,  hi 
111.  354) ;  and  what  constituted  the  alleged  change  of  title,  if  that  is 
the  defense.  Clay  Ins.  Co.  v.  Wusterhausen,  75  111.  285.  A  plea  that 
the  damage  accrued  before  the  plaintitf  became  interested  is  bad.  Stith- 
erland  v.  Pratt,  11  M.  &  W.  296.  Evidence  of  fraud  or  false  swearing 
is  not  admissible  under  the  general  issue.  Flynn  v.  Merchants^  Ins. 
Co.,  17  La.  Ann.  135.  A  charge  of  false  swearing  in  the  proofs  must 
show  where  and  before  whom  it  was  taken,  and  in  what  particular  it  was 
false.     Ketchum  v.  Prot.  Ins.  Co.,  1  Allen  (1^.  B.),  136. 
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§  4.  Bankruptcy  and  insolvency.  An  insurance  company  is  within 
the  bankrupt  acts.  Reed  v.  Inde])endent  Ins.  Co.y  1  Ins.  L.  J.  Y35.  In 
re  Hercules  Ins.  Co.,  1  Ins.  L.  J.  875.  After  bankruptcy  the  court 
assumes  all  the  powers  of  the  company,  and  may  direct  assessments  and 
collect  the  assets,  as  fully  as  it  could  have  done,  or  even  more  so,  as  it 
represents  the  creditors.  It  is  immaterial  that  notes  are  payable  only 
when  called  by  the  directors,  and  a  previous  vote  of  the  directors  to 
release  a  balance  due  on  stock  notes  is  void.  TJjjton  v.  Uaushorough, 
6  Chicago  L.  N.  242.  But  an  assignee  has  no  power  to  waive  conditions 
of  the  policy.  In  re Firemev) s  Ins.  Co.,  5  Chic.  Leg.  ITews,  253  ;  Evans 
v.  Trimountain  lis.  Co.,  9  Allen  (Mass.),  329.  In  many  States  the 
settlement  of  the  affairs  of  insolvent  insurance  companies  is  regulated 
by  statute.  The  assignee  or  receiver  must  prove  that  the  facts  authorize 
any  assessment  which  he  attempts  to  make.  Savage  v.  Medhury,  19  IT. 
Y.  (5  Smith)  32 ;  Sands  v.  Hill,  42  Barb.  (N.  Y.)  651.  A  voluntary 
assignment  does  not  transfer  the  right  to  make  assessments.  Hurlhut 
V.  Carter,  2!  Barb.  (N.  Y.)  221. 

§  5.  Set-off.  Both  parties  are  entitled  to  claim  a  set-off  of  mutual 
claims  arising  out  of  the  contract.  Thus  where  the  insurers  sued  an 
indorser  on  a  note,  they  were  required  to  allow  a  return  premimn  due 
the  maker,  although  he  was  indebted  to  them  on  other  accounts,  and 
insolvent.  Phoinix  Ins.  Co.y.  Fiquet,7 Zo\Yns>.(^..Y.)Z^4:.  It  makes 
no  difference  that  the  loss  occurred  after  bankruptcy.  Graham  v.  Hus- 
sell,  2  Marsh.  561.  Where  the  insurer  became  insolvent,  and  the  policy 
lapsed,  the  insured  was  not  allowed  to  set  off  its  cash  value  in  a  suit  on 
the  premium  note.  North  Carolina  Ins.  Co.  v.  Powell,  71  N.  C.  389. 
A  set-off  is  allowed  of  a  liquidated  debt  to  the  company,  even  as  against 
an  unliquidated  debt  due  from  them.  liolhrooh  v.  American  Ins.  Co., 
6  Paige  (N.  Y.),  220.  A  loan  to  the  insured  was  set  off  against  a  loss. 
(//I  re  Globe  Ins.  Co.,  2  Edw.  Ch.  [jST.  Y.]  625) ;  even  if  the  loan  is 
secured  {Com.  v.  Shoe  and  leather  Dealers^  Ins.  Co.,  112  Mass.  131) ; 
or  even  if  it  is  not  due  unless  it  was  made  with  notice  of  insolvency  in 
fact.  Drake  v.  Polio,  6  Chicago  Leg.  News,  9  ;  Smith  v.  Hill,  8  Gray 
(Mass.),  572.  But  where  the  debt  to  the  company  is  for  a  subscription 
to  the  capital,  or  a  stock  note,  it  cannot  be  set  off  if  the  company  is 
insolvent.  Scanimon  v.  KimJjall,  6  Chic.  Leg.  News,  1.  And  the 
same  rule  applies  to  assessments  on  premium  notes,  otherwise  the  in- 
sured would  gain  an  advantage  over  the  other  creditors.  Hillier  v. 
AlUghany  County  Ins.  Co.,  3  Penn.  St.  470 ;  lawrence  v.  Nelson,  4 
Bosw.  (N.  Y.)  240  ;  S.  C,  21  N.  Y.  (7  Smith)  158  ;  SwamscoU  Machine 
Co.  V.  Partridge,  25  N.  Y.  (10  Smith)  369.  A  claim  assigned  to  the 
insured  cannot  be  set  off  against  an  assessment,  except  to  the  extent  to 
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which  it  would  draw  a  dividend.  Long  v.  Penn.  Ins.  Co.,  6  Peiin.  St. 
421.  In  settling  losses,  the  insurers,  if  solvent,  may  set  o£E  all  sums  due 
on  premium  notes,  and  a  just  proportion  of  the  losses  up  to  the  time 
of  payment.     Swanhscott  3{achim  Co.  v.  Partridge,  25  N.  H.  369. 


INTEREST  ON  MOI^EY.  127 


CHAPTER  LXXXIII. 

INTEREST  ON  MONEY. 
ARTICLE  I. 

OF  INTEREST   GENERALLY. 

Section  1.  Greneral  nature  of  interest.  Interest  is  the  compen- 
sation which  is  paid  by  the  borrower  of  money  to  the  lender  for  its  use 
and,  generally,  by  a  debtor  to  his  creditor  in  recompense  for  his  deten- 
tion of  the  debt.  1  Bonv.  Law  Diet.  733.  The  liability,  in  damages, 
for  the  wrongful  detention  of  a  debt,  is  a  distinct  principle  from  liabil- 
ity to  make  compensation  for  a  use  or  benefit  derived  from  the  money 
of  another.  Hummel  v.  Broimi,  24  Penn.  St.  313  ;  Sellech  v.  French, 
1  Conn.  32 ;  S.  C,  1  Am.  L.  Cas.  610. 

Interest  is  a  necessary  incident  to  the  principal  debt,  and  a  promise 
may  be  implied  to  pay  it  from  the  day  the  debt  becomes  due,  if  it  is  not 
paid.  Roberts  v.  Cocke,  28  Gratt.  207.  The  promise  is  supported  by 
the  universal  obligation  which  rests  upon  every  man  to  render  a  just 
equivalent  for  the  use  or  detention  of  that  which  does  not  belong  to 
hun.  Reid  v.  Rensselaer  Glass  Factory,  3  Cow.  393  ;  5  id.  587 ;  Heath 
V.  Page,  63  Penn.  St.  108 ;  3  Am.  Rep.  533.  So,  arrears  of  interest 
relate  to  the  principal  charge  and  form  part  of  it.  Werts's  Appeal, 
65  Penn.  St.  306. 

§  2.  Interest,  when  alloTred.  It  is  a  principle,  well  settled,  that  when- 
ever the  debtor  knows  what  he  is  to  pay,  and  when  he  is  to  pay  it,  he 
shall  be  charged  with  interest  if  he  neglects  to  pay.  Sivett  v.  Hoojyer, 
62  Me.  54 ;  People  v.  New  York,  5  Cow.  331 ;  Hodge  v.  Perkins,  9 
Pick.  369.  So,  interest  is  allowed  for  services  rendered,  from  the 
time  when  the  ascertained  amount  became  due.  Carpenter  v.  Brand, 
40  N.  Y.  Sup.  Ct.  551 ;  Risley  v.  Andrew  Co.,  46  Mo.  382.  On  money 
lent  from  the  time  of  the  loan.  Rapelie  v.  Emory,  1  Dall.  349  ;  Les- 
see of  Hilworth  V.  Sinderling,  1  Binn.  488.  On  money  paid  for  the  ac- 
count, or  to  the  use  or  benefit,  or  at  the  request  of  another,  fi-om  the 
time  of  payment.  Goodloe  v.  Clay,  6  B.  Monr,  (Ky.)  236 ;  Aiken  v. 
Peay,  5  Strobh.  15 ;  Weeks  v.  Hasty,  13  Mass.  218.     On  money  ad- 
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vanced  by  a  factor  or  agent,  from  the  time  of  tlie  advance.  Chessebor- 
ough  T.  Hunter,  1  Hill  (So.  Car.)  -iOO  ;  Smetz  v.  Kennedy,  Eilev 
218 ;  Taylor  v.  Knox's  Exrs.,  1  Dana,  391 ;  S.  C,  5  id.  466. 

As  a  general  rule  no  interest  should  be  allowed  on  an  unliquidated 
account  for  goods,  wares  and  merchandise,  without  an  agreement  to 
allow  it,  express  or  implied  ;  because  the  balance  of  the  account  only 
constitutes  the  debt,  and,  until  that  is  ascertained,  there  is,  strictly 
speaking,  no  debt  due.  Reid  v.  Kensselaer  Glass  Factory,  3  Cow. 
393 ;  S.  C,  5  id.  589 ;  Adams  Express  Company  v.  Milton,  11 
Bush  (Ky.),  49 ;  Brady  v.  Wilcoxon,  44  Cal.  239 ;  Youqua  r. 
Nixon,  Peter's  C.  C.  224.  This  rule  also  applies  to  services  ren- 
dered on  a  quantum  meruit  {^Brewer  v.  Tyringham,  12  Pick. 
547;  Doyle^s  Admrs.  v.  8t.  dames'  Church,  7  Wend.  178;  Mur- 
ray V.  Ware's  Admr.,  1  Bibb,  325),  and  to  such  charges  as  a  forw^arding 
merchant's  for  freight,  wharfage  and  storage.  Trotter  v.  Grant,  2 
"VVend.  413.  But  interest  should  be  allowed  on  an  unliquidated  de- 
mand, the  amount  of  which  could  be  ascertained  by  computation,  to- 
gether with  reference  to  well-established  market  values ;  because  such 
values  are  so  nearly  certain  that  it  would  be  possible  for  the  debtor  to 
obtain  some  proximate  knowledge  of  how  much  he  was  to  pay.  /Sip- 
perly  v.  Stewart,  50  Barb.  62,  69. 

It  has  been  held  in  New  York  that  in  an  action  upon  an  unliquidated 
demand  interest  may  properly  be  allowed  from  the  time  of  the  com- 
mencement of  the  action.  McCollxim  v.  Seward,  62  N.  Y.  (17  Sick.) 
316. 

In  general,  interest  is  not  due  in  law  on  unliquidated  damages,  or  un- 
certain demands.  Still  v.  Hall,  20  Wend.  51 ;  Adinr.  of  Co7igers  v. 
Magrath,  4  McCord,  392 ;  Tatum  v.  Mohr,  21  Ark.  355.  But  there 
are  many  cases  in  which,  though  the  damages  are  unliquidated,  yet  the 
amount  to  be  paid,  and  the  time  when  it  should  be  paid,  are  sufficiently 
certain  to  render  the  party  hable  for  interest.  As  in  an  action  on  a 
policy  of  insurance,  in  case  of  partial  loss,  interest  as  damages  may  be 
allowed  from  the  time  when  paj^ment  should  have  been  made  after  proof 
of  loss.  Vredenbergh  v.  Hallett,  1  Johns.  Cas.  27  ;  Ohermyer  v.  Nich- 
ols, 6  Binn.  159 ;  Oriental  Bank  v.  Trennont  Ins.  Co.,  4  Mete.  1-9. 
In  an  action  for  the  breach  of  an  executory  agreement  to  deliver  articles 
on  a  certain  day,  the  measure  of  damages  is  the  value  of  the 
articles  on  the  day  when  they  ought  to  have  been  delivered,  with 
interest  from  that  time.  Younger  v.  Givens,  6  Dana,  1 ;  Enders  v. 
Board  of  Public  Works,  1  Gratt.  365  ;  Meason  v.  Philips,  Add.  (Penn.) 
346.  In  an  action  for  damages  sustained  by  a  collision,  interest  should 
be  allowed  from  the  day  on  which  the  injury  happened.     The  Morn- 
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ing  Star,  4  Biss.  C.  C.  62.  But  the  interest  in  such  cases  rests  so  en- 
tirely upon  the  circumstances  of  each  particular  case,  that  the  allowance 
thereof  is  commonly  said  to  be  in  the  discretion  of  the  jury.  Lincoln 
V.  ClajUn,  7  Wall.  (U.  S.)  132.  So,  too,  as  to  the  allowance  of  inter- 
est in  the  settlement  of  partnership  accounts.  Gyger'^s  Aiypeal,  62 
Penn.  St.  73.  But  where  labor  and  services  in  a  partnership  agree- 
ment are  put  against  capital,  on  settlement  of  the  accounts  of  the  part- 
nership, interest  will  not  be  allowed  on  the  amount  of  cash  capital. 
Jackson  v.  Johnson,  11  Hun  (N.  Y.),  509. 

Interest  from  the  commencement  of  the  suit  is  recoverable  on  a 
money  demand,  even  though  it  is  not  claimed  in  the  petition.  Wliit- 
aker  v.  Pope,  2  Woods,  463.  And  it  is  payable  in  the  same  kind  of 
money  as  the  principal.     McCalla  v.  JEly,  64  Penn.  St.  254. 

In  assumpsit,  interest  on  the  principal  sum  may  be  made  the  subject 
of  a  charge  as  one  of  the  items  of  an  account  annexed,  and  may  be  re- 
covered upon  proof  of  circumstances  which  would  entitle  the  plaintiff 
to  charge  it.  Chadhourjie  v.  llanscorn,  56  Me.  554.  And  interest 
may  be  recovered  upon  a  promissory  note  after  the  principal  has  been 
2)aid,  if  the  note  contain  an  express  promise  to  pay  such  interest.  Rob- 
hins  V.  Cheek,  32  Ind.  328  ;  2  Am.  Rep.  348.  So,  interest  is  recover- 
able on  the  penalty  of  a  bond  to  pay  incumbrances  from  the  time  of 
the  breach.     Beers  v.  Shannon,  12  Hun  (N.  Y.),  161. 

§  3.  Interest,  when  not  collectible.  An  action  will  not  he  to 
recover  interest  after  the  principal  has  been  paid,  unless  there  was  an 
express  contract  to  pay  interest.  Rohhins,  c&c.,  Co.  v.  Brewer,  48  Me. 
481 ;  Te/ith  Nat.  Bank  v.  Mayor,  cfcc,  of  New  York,  4  Hun,  429. 
In  the  absence  of  a  special  agreement  to  the  contrary,  bankers  are  not 
required  to  pay  interest  on  ordinary  deposits.  Parsons  v.  Treadwell, 
50  N.  H.  356. 

§  4.  Interest,  when  allowed  upon  accounts.  AYliere  an  account 
has  been  liquidated  by  both  parties,  and  the  debt  therefor  becomes  due 
and  payable,  it  carries  interest  on  the  same  ground  of  a  debt  payable 
at  a  specilic  time,  viz.:  that  there  is  an  implied  contract  to  pay.  Rensse- 
laer Glass  Factory  v.  Reid,  5  Cow.  589  ;  SeUeck  v.  French,  1  Conn. 
32  ;  S.  C,  1  Am.  L.  Cas.  610  ;  ElUottx.  Jf/wo^,  2 McCord  (S  C),  125. 
If  there  be  an  express  promise  to  pay  at  a  certain  time,  or  an  express 
understanding  between  the  parties  that  the  accounts  are  to  be  consid- 
ered due  at  a  particular  date  after  they  are  incurred,  or  there  be  an 
established  usage  of  trade,  or  a  custom  in  the  plaintiff's  dealings,  by 
which  the  defendant  is  affected,  to  give  a  certain  length  of  credit,  this 
becomes  a  part  of  the  contract,  and  interest  is  to  be  allowed  after  the 
express  or  implied  term  of  credit  has  expired.  2IcAUlster  v.  Real), 
Vol.  IV.  —17 
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4  Wend.  484 ;  S.  C,  8  Wend.  109 ;  Raymmid  v.  Isham,  8  Yt.  258 ; 
Ohermyer  v.  Nichols,  6  Binn.  159. 

Where  a  debtor  on  presentation  of  his  account  admits  its  correct- 
ness and  promises  to  pay  it,  this  will  render  it  liquidated,  so  as  to  draw 
interest  thereafter.  Daniels  v.  Osborn,  75  111.  615  ;  Wood  v.  Belden, 
59  Barb.  549  ;  54  K  Y.  (9  Sick.)  658.  But  the  statement  of  an  ac- 
count stated,  made  between  trustees  and  third  persons,  in  which  there 
is  an  agreement  to  pay  interest  upon  a  sum,  part  of  which  was  not 
then  legally  due,  will  not  bind  the  cestui  que  trust  although  for  several 
years,  after  he  obtains  knowledge  of  such  account  stated,  he  gives  no 
notice  to  such  third  persons  of  his  dissent  therefrom.  Church  v.  Kidd, 
3  Hun  (N.  Y.),  254 ;  S.  C,  5  T.  &  C.  454. 

A  party  who  receives  notes,  property  and  cash,  for  which  he  agrees 
to  execute  his  promissory  note  in  a  given  sum,  makes  thereby  the  ac- 
count or  debt  a  liquidated  one  and  is  liable  for  interest  thereon. 
Cla/rh  V.  Button.,  69  111.  379. 

The  balance  of  a  settled  account  in  which  interest  is  included  car- 
ries interest  on  the  whole  from  the  settlement.  McClellcmd  v.  West, 
70  Penn.  St.  183. 

If  there  be  an  unreasonable  and  vexatious  delay  in  making  payment 
of  an  account,  though  it  be  not  liquidated,  interest  may  be  recovered. 
Williams  v.  Craig,  1  Dall.  (Penn.)  313  ;  Wills  v.  Brown,  Penn.  (N.  J.) 
548 ;  Jassoy  v.  Horji,  64  111.  379. 

Accounts  for  money  lent,  paid  and  advanced,  always  bear  interest. 
Liotard  v.  Graves,  3  Gaines,  226 ;  Lessee  of  Dilworth  v.  Sinderling, 
1  Binn.  488  ;  Craven  v.  TicTcell,  1  Yes.,  Jr.,  60.  And  in  an  unliqui- 
dated account,  those  items,  if  any  there  be,  of  moneys  advanced,  paid, 
laid  out  or  expended,  will  draw  interest  from  the  time  of  the  advance 
or  expenditure.     Reid  v.  Rensselaer  Glass  Factory,  3  Cow.  393,  426. 

§  5.  Interest,  when  not  allowed  upon  accounts.  As  has  been  stated 
ante,  127,  §  2,  an  open  and  unliquidated  account  does  not  bear  interest 
unless  there  is  an  express  agreement  to  that  effect  {Marsh  v.  Fraser, 
37  Wis.  149  ;  Farmers''  Loan,  etc.,  Co.  v.  Mann,  4  Eobt.  [N.  Y.]  356  ; 
Williams  v.  Hersey,  17  Kans.  18)  ;  or  unless  the  delay  of  payment  has 
been  fraudulent,  unjust  or  oppressive.  The  People  v.  Gasherie,  9 
Johns.  71 ;  Wood  v.  Rohhins,  11  Mass.  501 ;  Brown  v.  CampbeU, 
1  Serg.  &  Rawle,  179.  But  where  the  delay  is  the  result  of  the  cred- 
itor's failure  to  press  the  collection  of  his  claim,  and  where  the  prin- 
cipal cause  of  action  is  an  unhquidated  account,  unless  interest  or 
damages  are  claimed  in  the  petition,  no  judgment  will  be  rendered 
for  either.     Adams  Ex.  Go.  v.  Milton,  11  Bush  (Ky.),  49. 
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Where  parties  are  enpjaged  in  continuous  dealings,  the  presentation 
of  bills  at  various  times,  stating  parts  of  the  account,  does  not  raise  the 
presumption  of  liquidation  under  which  interest  is  thereafter  charge- 
able upon  the  balances  shown  to  be  due.  Raymond  v.  Williams,  40 
Iowa,  117. 

Tenants  in  common,  using  iron  ore  from  the  common  property, 
without  requiring  each  other  to  account,  cannot  charge  interest,  one 
against  the  other,  until  a  balance  is  struck.  GruWs  Api^eal,  ^^ 
i  Penn.  St.  IIT, 

§  6.  Interest  on  annuities.  See,  generally,  the  subject  of  Annui- 
ties, Vol.  I,  323.  Where  no  time  is  mentioned  by  the  testator,  annui- 
ties are  considered  as  commencing  from  the  death  of  the  testator ;  and, 
consequently,  the  first  payment  will  be  due  at  the  end  of  the  year  from 
that  event ;  if,  therefore,  it  be  not  made  then,  interest,  in  those  cases 
wherein  it  is  allowed  at  all,  must  be  computed  from  that  period.  1 
Bouv.  Law  Diet.  735.  But  the  general  rule  is  that  interest  is  not  pay- 
able on  the  arrears  of  an  annuity  bequeathed  by  will,  unless  under 
special  circumstances,  Isenhart  v.  Brown,  2  Edw.  Ch.  341  ;  Adams' 
AdirCr  v.  Adams'  Adm'r,  10  Leigh,  527.  Under  special  circumstances, 
as  where  the  annuity  is  in  lieu  of  dower,  it  may  be  payable.  Beeson's 
Admr^s  v.  Beeson's  E^^r,  1  Harring.  (Del.)  394 ;  Houston  v.  Jamison'' s 
AdivHr,  4  id.  330 ;  Philijps  v.  Williams,  5  Gratt,  259. 

§  7.  Interest  on  implied  contracts.  Generally,  neither  by  com- 
mon law,  nor  by  statute,  is  a  party  required  to  pay  interest.  Hence  no 
man  is  liable  to  pay  interest,  as  such,  without  his  o\vn  agreement  to 
that  affect ;  and  its  allowance  b}^  the  courts,  as  an  incident  to  the  debt, 
and  invariably  following  it,  is  founded  solely  upon  the  agreement  of 
the  parties.  In  another  class  of  cases  it  is  allowed  by  juries  under  the 
advice  of  the  court,  but  in  their  absolute  discretion,  as  damages.  The 
confusion  and  mingling  of  these  classes  has  led  to  much  of  the  difficulty 
which  lias  arisen  on  this  subject.  The  two  classes  depend  upon  princi- 
ples entirely  distinct,  and  do  not  furnish  even  an  analogy  to  each  other. 
Hens.  Glass  Factory  v.  Beid,  5  Cow.  589,  610. 

The  agreement  to  pay  interest  may  be  expressed  in  writing,  or  by 
words,  or  it  may  be  implied.     It  may  be  implied  : 

1st.  From  the  custom  or  usage  of  the  business  in  which  the  dcl)t  is 
contracted.  When  such  custom  is  known  to  the  parties,  or  may  reason- 
ably be  presumed  to  have  been  known,  it  enters  into  the  original  con- 
tract and  forms  part  of  it,  Liotard  v.  Graves,  3  Caines,  22G ;  Ayers 
V.  Metcalf,  39  111.  307 ;  Koons  v.  Miller,  3  Watts  &  Serg,  271, 

2d.  When  the  principal  is  to  be  paid  at  a  specific  time,  the  la.w  has 
always   implied  an  agreement  to  make  good  the  loss  arising  from  a 
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default,  by  the  payment  of  interest.  Robinson  v.  Bland^  2  Burr. 
1086 ;  Sellech  v.  French,  1  Conn.  32 ;  Reus.  Glass  Factory  v.  Reid, 
5  Cow.  589,  612.  And  if  a  note  be  payable  at  a  fixed  time,  as  at  one 
day  after  date,  and  there  be  a  subjoined  agreement  that  suit  shall  not 
be  brought  so  long  as  the  maker  is  alive,  or  the  payee  is  satisfied  that 
he  is  solvent,  interest  still  runs  from  the  time  when  the  debt  is  legally 
due.  Patoell,  Adm^r,  v.  Guy,  3  Dev.  &  Bat.  (N.  C.)  70;  Rollman^ 
AdrrDr,  v.  Baker,  etc.,  5  Humph.  406.  A  note  made  payable  during 
the  whole  of  a  given  month  does  not  bear  interest  until  after  the 
last  day  of  the  month.  Pollard  v.  Yoder,  2  A.  K.  Marsh.  264. 
Where  an  account  has  been  liquidated  by  both  parties,  and  the  debt 
therefor  becomes  due  and  payable,  it  carries  interest  on  the  same 
principle  as  that  of  a  debt  payable  at  a  specific  time.  Roddam  v. 
Riley,  2  Bro.  C.  C.  3 ;  Catlin  v.  Aikin,  5  Yt.  177 ;  Moore  v.  Ration, 
2  Port.  (Ala.)  451. 

Where  the  defendant  was  employed  to  recover  back  duties  which 
had  been  paid  by  the  plaintiffs  on  the  importation  of  bronze  powder 
and  Dutch  metal,  in  excess  of  what  it  was  clauned  could  be  legally  un- 
posed  by  the  United  States  authorities ;  and  it  was  agreed  that  he 
should  retain  one-half  of  the  excess  recovered  for  his  services,  one-half 
of  the  interest  which  was  recovered  loith  the  excess  was  permitted  to 
be  retained  by  the  defendant,  it  being  an  incident  to  the  principal  or 
portion  of  the  excess  which  by  the  agreement  became  his  for  the  serv- 
ices rendered.     Barbey  v.  Ludington,  10  Hun  (N.  T.),  305. 

Where  a  majority  of  the  stockholders  of  a  bank  sold  to  others  their 
interest  in  the  capital,  according  to  a  certain  statement  of  assets,  with 
a  stipulation  that  if  any  debt  not  included  therein  should  thereafter  be 
paid  to  the  bank,  the  purchasers  should  "  forthwith  "  pay  to  the  sellers 
their  proportion  thereof,  deducting  expenses,  interest  would  be  allowed 
on  such  collections  when  made  but  not  forthwith  paid  over  to  the 
sellers.     Parsons  v.  Treadwell,  50  JST.  H.  356. 

§  8.  Interest  on  sales  of  goods.  Interest  is  not  allowed  on  an  un- 
liquidated account  for  goods  sold  and  work  done,  unless  there  is  an 
agreement,  express  or  implied,  to  allow  interest.  Yan  Beuren  v.  Yan- 
Gaasbech,  4  Cow.  496 ;  Henry  v.  Risk,  1  Dall.  265  ;  Harrison  v. 
Handley,  1  Bibb,  443.  But  where  it  is  the  uniform  custom  of  a  trader 
to  charge  interest  after  a  certain  time,  he  is  allowed  to  charge  it  accord- 
ingly to  those  who  are  in  the  habit  of  dealing  with  him  with  a  knowl- 
edge of  that  fact.  McAllister  v.  Reah,  4  Wend.  483 ;  Raymond  v. 
Esharn,  8  Yt.  263  ;  Knox  v.  Jones,  2  Dall.  193.  And  a  promise  to  pay 
interest  may  be  inferred  from  the  particular  mode  of  dealing  between 
the  parties.     Ayers  v.  Metoalf,  39  III.  307.     In  open  mutual  account 
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between  merchant  and  merchant,  except  on  money  advances,  no  interest 
is  allowed  until  a  balance  is  struck  and  notice  of  it  given.  Kome  v. 
Smith,  12  Johns.  156 ;  Crawford  v.  Willing,  4  Dallas,  286 ;  Dams  v. 
Smith,  48  Yt.  53.  On  a  sale  for  cash  of  a  lot  of  apples  at  a  given  price 
per  barrel,  interest  on  the  sum  due  is  recoverable  in  an  action  for  the 
price.     Mailman  v.  Williamson,  69  111.  423. 

§  9.  Interest  on  simple  contracts.  Interest  will  be  allowed  in  all 
cases  where  there  is  an  express  contract  to  pay  it.  Selleck  v.  French, 
1  Conn.  32.  And  see  Cajpen  v.  Crowell,  QQ  Me.  282  ;  Pierce  v.  Pro- 
l?rietors,  etc.,  10  R.  I.  227  ;  CooTc  v.  Fowler,  L.  R.,  7  II.  L.  27.  If  due 
by  simple  contract,  asstimpsit  will  lie  for  the  interest  as  it  falls  due. 
Cooley  V.  Rose,  3  Mass.  221. 

In  an  action  for  use  and  occupation,  if  the  amount  claimed  for  each 
year  be  a  mere  unliquidated  demand,  sounding  entirely  in  damages, 
which  are  not  ascertained  until  the  finding  of  a  jury  on  a  quantum 
valebant,  interest  on  the  sum  assessed  by  the  jury  for  the  annual  rent 
will  not  be  allowed.  Skirving  v.  Stoho,  2  Bay  (S.  C),  233.  But  on  an 
agreement  to  pay  so  much  per  month  for  services,  interest  runs  from  the 
time  when  the  money  falls  due.  Still  v.  Hall,  20  Wend.  51.  In  an 
action  upon  a  quantum  meruit  to  recover  an  alleged  balance  due  for 
services,  where,  when  the  plaintiff  left  the  defendant's  employ,  he  de- 
manded his  pay  and  commenced  his  action  about  a  month  thereafter, 
the  court  allowed  interest  from  the  time  of  the  demand.  Mercer  v. 
Vose,  67  N.  Y.  (22  Sick.)  56.  One  who  purchases  goods  that  have 
been  attached  under  an  arrangement  with  the  parties  interested,  that 
he  should  not  be  called  upon  for  the  price  until  the  question  of 
ownership  was  settled,  is  not  liable  for  interest  on  the  price,  before  the 
payment  becomes  due  and  is  demanded.  Evans  v.  Beckwith,  37  Yt. 
285. 

§  10.  Interest  on  sealed  instruments.  In  England,  interest  can- 
not be  recovered  on  a  bond  with  a  penalty  for  a  sum  beyond  the  pen- 
alty either  at  law  or  in  equity.  Wild  v.  Clarkson,  6  Term,  303  ;  Ilel- 
len  V.  Ardley,  3  C.  &  P.  12,  Ola/rke  v.  Abingdon,  17  Yes.,  Jr.,  106. 
This  rule,  however,  is  subject  to  exceptions,  and  apparently  it  never 
obtained  with  us,  either  in  one  jurisdiction  or  in  tlie  other.  Taz€~ 
well  V.  Saunders,  1  3  Gratt.  (Ya.)  366 ;  Tennants  v.  Gray,  5  Munf. 
494 ;  Mower  v.  Kij),  6  Paige,  88. 

A  distinction  has  been  taken  in  England  between  instruments  of  a 
commercial  nature  such  as  bills  of  exchange,  and  other  contracts,  that 
on  the  latter,  interest  is  not  due  without  an  agreement  for  it  express  or 
implied,  though  on  the  former  it  is,  by  the  usage  of  trade.  Gordon 
v.  Swan,  2  Canipb.  429,  nx)te;  S.  C,  12  East,  419.     In  this  country  no 
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such  distinction  exists,  save  in  South  Carolina,  and  interest  is  allowed 
on  all  liquidated  demands  from  the  time  that  payment  ought  to  have 
been  made.  Reid  v.  Bens.  Glass  Factory,  3  Cow,  393  ;  Dodge  v. 
Perkins,  9  Pick.  369  ;  Cartmill  v.  Brown,  Admr.,  1  A.  K.  Marsh.  576. 
In  Maryland,  the  rule  is  said  to  be,  that  on  written  contracts  to  pay  on 
a  certain  day,  and  on  bonds,  and  where  there  is  a  contract  to  pay  inter. 
est,  and  where  money  has  been  used,  interest  is  due  of  course,  bnt  that 
in  all  other  cases  it  is  at  the  discretion  of  the  jury.  NewsorCs  Admr. 
v.  Douglass,  7  Harr.  &  Johns.  418;  Karthaus  v.  Owkigs,  2  Gill  & 
Johnson,  431 ;  Comegys  v.  State,  10  id.  176.  In  an  action  to  recover 
rent  due  on  leased  premises,  where  the  defendant  was  sm-ety  in  the 
lease  and  the  time  when  the  rent  should  commence  was  to  be  decided 
by  arbitrators,  it  was  held  that  the  defendant  was  liable  for  interest  on 
the  amount  of  rent  found  due,  only  from  the  date  of  such  decision. 
Binsse  v.  Wood,  47  Barb.  624. 

§  11.  Interest  on  negotiable  instruments.  An  express  agreement 
to  pay  interest  will  give  a  valid  title  to  recover  it,  although  the  princi- 
pal debt  be  not  due  at  the  time  when  the  interest  is  made  payable 
{Stearns  v.  Brown,  1  Pick.  530 ;  Bannister  v.  Roberts,  35  Me.  76 ; 
Fake  v.  Eddy's  Ex\,  15  Wend.  76) ,  and  an  agreement  to  pay  interest 
haK-yearly,  or  quarter-yearly  on  a  note  payable  a  year  after  date,  is 
valid  and  enforceable  {Mowry  v.  Bishop,  5  Paige,  98  ;  Wilcox  v.  How- 
Icmd,  23  Pick.  167) ,  though  if  nothing  be  said  at  the  time  as  to  the 
time  when  the  interest  is  to  be  paid,  the  interest  will  not  be  payable 
until  the  principal  is  due,  although  the  principal  may  be  payable  three 
years  or  more  from  the  date  of  the  note.  Oooper''s  Adm^r.  v.  Wright,  3 
Zabr.  200  ;  Buchman  v.  Bergholz,  38  N.  J.  L.  531.  A  promissory  note 
drawn  payable  on  time  with  interest,  bears  interest  from  date.  Bogan  v. 
Calhoun,  19  La.  Ann.  472  ;  Fram,cis  v.  Castleraann,  4  Bibb.,  282.  But 
one  made  payable  during  the  whole  of  a  given  month  does  not  bear  in- 
terest until  after  the  last  day  of  the  month.  Pollard  v.  Toder,3  A.  K. 
Marsh.  264.  If  a  note  be  made  payable  on  a  day  certain,  with  interest 
from  date,  if  not  punctually  paid,  interest  from  date  would  be  recover- 
able if  default  be  made.  Gully  v.  Remy,  1  Blackf .  69 ;  Ramsey  v. 
Matthews,  1  Bibb,  242  ;  Alexander  v.  Troutman,  1  Kelly,  469.  A 
note  on  demand  "•  with  interest  till  paid,"  bears  interest  from  the  day 
of  its  execution.  Pate  v.  Gray,  1  Hemp.  155.  When  a  contract  is  to 
pay  money  by  installments  and  the  payments  are  to  commence  at  a 
future  time,  ' '  with  interest, "  the  interest  begins  to  run  from  the  mak- 
ing of  the  contract.  Conners  v.  Holland,  113  Mass.  50.  Where  a 
note  is  payable  in  a  given  number  of  years,  with  interest  from  date, 
at  a  specified  rate,  such  interest  is  not  payable  annually,  blit  at  the  ma- 
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turity  of  the  note.     Koehring  v.  Muermninghoff^  61  Mo.  403;  21  Am. 
Rep.  402  ;  Bander  v.  Bmider^  7  Barb.  560 ;  5  How.  41. 

Where  money  is  lent,  upon  an  agreement  to  be  paid  on  a  day  cer- 
tain, with  lawful  interest,  payable  at  appointed  times,  the  creditor  can- 
not pay  the  principal  before  the  apj)ointed  time,  nor  can  he  stop  the 
interest  by  tendering  the  principal  before  that  time ;  for  the  tune  is  a 
part  of  the  contract,  and  is  made  so  for  the  benefit  of  the  creditor. 
^llis  V.  Craig,  7  Johns.  Ch.  7. 

Where  there  is  a  written  contract  to  pay  money  or  other  thing  on  a 
day  certain  and  the  contract  is  broken,  then  interest  is  allowed  by  way 
of  damage  for  tlie  breach,  as  in  the  case  of  notes  and  bills  of  exchange 
{Selleck  v.  French,  1  Conn.  32) ;  but  the  interest  must  be  claimed  in 
some  form  in  the  declaration.  DeGroot  v.  Darby,  7  Rich.  (S.  C.)  121. 
But  where  a  party  agrees  by  note  to  pay  a  certain  sum  at  the  expiration  of 
a  year  with  interest  on  it  at  a  rate  named,  which  is  higher  than  the 
customary  one  of  the  State  or  territory  where  he  lives,  and  does  not 
pay  the  note  at  the  expiration  of  the  year,  it  bears  interest  not  at  the 
old  rate  but  at  the  customary  or  statute  rate.  Burnhisel  v.  Firman, 
22  Wall.  170  ;  Newall  v.  Houlton,  22  Minn.  19 ;  Ludwick  r.  Hunt- 
zinger,  5  Watts  &  Serg.  51.  And,  when  a  note  draws  interest  from 
date  at  a  lower  than  the  customary  rate,  but  contains  no  stipulation  as 
to  interest  after  maturity,  it  is  proper  to  allow  interest  by  way  of  dam- 
ages at  the  customary  or  statutory  rate,  after  the  maturity  of  the  note. 
Moreland  v.  Lawrence,  23  Minn.  84.  The  judgment  on  a  note  can 
only  include  the  legal  rate  of  interest  at  the  time  of  the  execution  of 
the  note.     Boeder  v.  Brown,  1  Wash.  Terr.  130. 

A  note  or  bond  payable  without  any  time  specified  is  in  law  pay- 
able immediately  {Sheehy  v.  Mandeville,  7  Cranch,  208) ;  and  interest 
runs  from  the  day  of  tlie  date.  Francis  v.  Castleman,  4  Bibb,  2S2  ; 
Purdy  V.  Philips,  1  Duer,  369;  11  N.  Y.  (1  Kern.)  406.  But 
where  a  note  or  bond  is  payable  on  demand  or  on  request,  altliough  it 
is  suable  at  once,  yet  the  debtor  is  not  considered  in  default  until  de- 
mand is  made,  and  therefore  interest  runs  only  from  the  time  of  a  de- 
mand in 2)ais  or  of  suit  brought,  wliich  is  a  judicial  demand.  Selleck 
V.  French,  1  Am.  L.  Gas.  618 ;  Dodge  v.  Perkins,  9  Pick.  369  ; 
Breyfogle  v.  Beckley,  16  Serg.  &  Rawle,  264  ;  Wells  v.  Ahernethy,  5 
Conn.  222.  And  the  promissory  notes  of  a  bank  do  not  bear  interest 
until  demand  and  refusal.  Cravjford  v.  Bank  of  Wilmington,  Phil. 
(N.  C.)  136.  The  rule  that  interest  runs  from  the  time  of  the  demand 
applies  to  a  note  payable  on  demand  for  money  lent  on  tlie  day  of  the 
date.  Schmidt  v.  LirneJwuse,  2  Bailey,  276  ;  Pullen  v.  Chase,  4 
Pike,  210. 


136  INTEREST  ON  MONEY. 

§  12.  Interest  on  special  contracts.  Interest  is  recoverable  on 
money  due  under  a  special  contract,  as  where  compensation  for  servi- 
ces is  agreed  upon  at  a  specific  sum  per  month.  Still  v.  Hall,  20 
Wend.  51.  And  where  a  party  sues  to  recover  back  the  consideration 
.  he  has  advanced  under  a  special  contract,  on  the  ground  of  a  breach  of 
the  contract  by  the  defendant,  interest  is  computed,  not  merely  from 
the  time  of  the  breach,  but  from  the  time  the  consideration  was  ad- 
vanced, unless  there  are  some  special  circumstances'that  render  it  in- 
equitable. Graham  v.  Estate  of  Chandler,  38  Yt.  559.  But  an 
allowance  of  interest  on  a  subscription  in  aid  of  a  railroad  from  the 
date  of  the  completion  of  the  road,  where  the  promise  was  to  pay  one 
year  after  its  completion  and  nothing  is  expressed  about  interest,  is 
error.     Stevens  v.  Gorhitt,  33  Mich.  458. 

Upon  a  contract  for  the  payment  of  money  and  for  interest  thereon 
by  installments,  but  wliich  is  silent  as  to  interest  after  the  time  speci- 
fied for  the  payment  of  the  principal,  the  creditor  is  entitled  to  interest 
after  that  time  by  operation  of  law  and  not  by  any  provision  of  the 
contract.  Re  Bartenhaeh,  11  Bankr.  Reg.  61  ;  Lash  v.  Lambert,  15 
Minn.  416  ;  2  Am.  Rep.  142  ;  GooTc  v.  Fowler,  L.  R.,  7  H.  L.  2T  ;  9 
Eng.  17.  So,  too,  in  a  note  where  a  special  rate  of  interest  is  agreed 
to  be  paid,  the  contract  rate  governs  only  to  the  maturity  of  the  note, 
and  after  that,  in  the  absence  of  any  special  contract,  the  rate  fixed  by 
law  {Pearce  v.  Henessy,  10  R.  I.  223  ;  Brewster  v.  Wakefield,  22  How. 
[U.  S.]  127) ;  but  if  there  be  a  special  contract  to  pay  at  a  certain  rate 
"  until  the  principal  sum  be  paid,"  the  contract  rate  governs  even  after 
maturity.  Lanahan  v.  Ward,  10  R.  I.  299  ;  Gapen  v.  Crowell,  %Q 
Me.  282  ;  Eubhard  v.  Gallahan,  42  Conn.  524  ;  19  Am.  Rep.  364 ; 
Gordell  v.  First  Nat.  Bank  of  Kansas  Gity,  64  Mo.  600 ;  contra,  Kent 
V.  Bovm,  3  Minn.  347. 

§  13.  Interest  on  debts.  Interest  is  considered  as  incident,  legally, 
to  every  debt  certain  in  amount  and  payable  at  a  certain  time.  It  is 
now  allowed  in  all  cases  where  one  person  detains  the  money  of  an- 
other unjustly  and  against  his  will,  and  it  is  considered  as  a  comj)ensa- 
tion  for  the  damages  sustained  by  the  plaintiff  in  consequence  of  the 
defendant's  breach  of  contract.  Ohermyer  v.  Nichols,  6  Binn.  159  ; 
Grawford  v.  Willing,  4  Dall.  286 ;  Davis  v.  Greeley,  1  Cal.  422. 
After  the  maturity  of  a  note  with  interest  payable  semi-annually,  no 
installments  of  such  interest  will  be  considered  as  due,  for  both  the 
principal  and  the  accruing  interest  are  due  on  every  day  until  paid. 
Wheaton  v.  Pike,  9  R.  I.  132  ;  11  Am.  Rep.  227.  And  it  is  well 
settled  that,  where  a  conventional  rate  of  interest  may  be  stipulated 
for,  the  rate  of  interest  provided  for  by  the  general  law  prevails  after 
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the  maturity  of  the  debt.     Gray  v.  Briscoe^  6  Bush  (Ky.),  G87  ;  Lang- 
ston  V.  South  Carolina  R.  B.  Co.,  2  S.  C.  248. 

Interest  is  not  chargeable  on  book  debts,  except  by  virtue  of  special 
custom,  or  by  agreement.  Crosby  v.  Mason,  32  Conn.  482.  Wliere  the 
person  contracts  for  a  higher  rate  of  interest  than  can  at  the  time  be- 
lawfully  contracted  for,  but  the  law  in  force  at  the  time  the  remedy  is 
sought  against  him  allows  parties  to  contract  for  such  higher  rate  of 
interest,  the  latter  law  controls.     Klingensmith  v.  Reed^  31  Ind.  389. 

§  14.  Interest  as  dainages.  Where  there  is  a  written  contract  to 
pay  money  or  other  thing  on  a  day  certain,  and  the  contract  is  broken, 
then  interest  is  allowed  by  way  of  damage  for  the  breach,  as  in  tho 
case  of  promissory  notes,  or  of  bills  of  exchange.  Selleck  v.  French^ 
1  Conn.  32  ;  Adaras  v.  Fort  Plain  BoAik,  36  N.  Y.  (9  Tiff.)  255  ; 
Bracketty.  Fdgerton,  14  Minn.  174;  Adams  Express  Comjyany  y- 
Milton,  11  Bush  (Ky.),  49.  It  is  generally  in  the  discretion  of 
the  jury  to  give  interest  in  the  name  of  damages ;  although  it  is  not 
conformable  to  legal  principles  to  allow  it  on  unliquidated  and  contested 
claims,  sounding  in  damages.  Willings  v.  Co7isegua,  Peters'  C.  C.  172. 
But  interest  is  not  allowable  upon  a  sum  named  in  an  agreement,  not 
as  a  penalty,  but  as  liquidated  damages,  and  recoverable  not  as  the 
representative  of  an  actual  debt,  or  as  the  measure  of  actual  compensa- 
tion, but  as  the  damages  fixed  by  the  parties,  to  be  recoverable  on  the 
breach.     Iloagland  v.  Segur,  38  N.  J.  L.  230. 

In  an  action  on  the  case  to  recover  for  an  injury  to  property,  result- 
ing from  the  negligence  of  the  defendant,  it  is  proper  to  allow  tho 
plaintiff  interest  from  the  time  the  injury  was  done  {Chicago,  etc.,  R, 
R.  Co.  V.  Shultz,  55  111.  421) ;  at  any  rate,  should  he  recover  for  the  value 
of  the  property,  he  is  entitled  to  interest  thereon  from  the  commence- 
ment of  the  action.  Chapman  v.  Chicago,  etc.,  R.  R.  Co.,  26  Wis.  295  ; 
7  Am.  Rep.  81 ;  Harris  v.  Delaware,  etc.,  R.  R.  Co.,  61  N.  Y.  (16 
Sick.)  656.  It  is  held  in  Missouri,  that  in  actions  ex  delicto  based  u])on 
simple  negligence  of  a  party  to  whom  no  pecuniary  benefit  could  accrue 
by  reason  of  the  injuiy  thereby  inflicted,  interest  is  not  allowable. 
Marshall  v.  Sahricker,  63  Mo.  308. 

In  the  absence  of  any  express  promise  to  pay  interest,  the  law  docs 
not  make  a  party  liable  for  interest,  till  he  is  in  default  for  not  paying 
the  principal.  Gay  v.  Gardiner,  54  Me.  477.  And  in  such  case,  after 
the  principal  of  the  debt  has  been  paid,  and  received  in  fidl,  no  action 
can  be  maintained  to  recover  interest ;  interest,  in  such  cases,  being  a 
mere  incident,  cannot  exist  without  the  debt,  and  tlie  debt  being  extin- 
guished, the  interest  must  necessarily  be  extinguislied  also.  Southern 
Central  R.  R.  Co.  v.  Town  of  Moracia,  61  Barb.  181. 
Vol.  IV.— 18 
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Where  one  lias  received  money  for  the  use  of  another,  and  it  was  his 
duty  to  pay  it  over,  interest  is  recoverable  for  the  time  of  the  delay. 
Selleoh  v.  French,  1  Conn.  32  ;  Simpson  v.  Feltz,  1  McCord's  Ch.  213 ; 
Shvpman  v.  Miller,  2  Root,  405  ;  Lynch  v.  De  Yiar,  3  Johns.  Cas.  303. 
•See,  also,  Youmans  v.  Heartt,  34  Mich.  397.  So,  where  commissioners 
retain  money  of  a  town,  claiming  it  as  their  own,  they  are  properly 
chargeable  with  interest  on  the  amount  so  retained.  Griggs  v.  Griggs, 
56  N.  Y.  (11  Sick.)  504.  But  if  the  holder  of  the  money  of  another  is 
guilty  of  no  neglect  or  delay,  he  will  not  be  chargeable  with  interest. 
Selleck  V.  French,  1  Conn.  32  ;  Woody.  Rohhins,  11  Mass.  504  ;  Knight 
V.  Reese,  2  Dall.  182  ;  BelVs  Adm'r  v.  Logan,  7  J.  J.  Marsh.  593  ; 
Taylor  v.  Lenox's  Ex'rs,  1  Dana,  391. 

Where  money  has  been  obtained  by  fraud  and  imposition,  or  in  any 
wrongful  manner,  interest  is  chargeable  from  the  time  the  money  was 
so  received.  /Selleck  v.  French,  1  Conn.  32  ;  1  Am.  Lead.  Cas.  633 ; 
Winslow  V.  Llathaway,  1  Pick.  211  ;  Goddard  v.  Bulow,  1  Nott  & 
McCord,  45.  As  if  the  money  is  the  proceeds  of  the  plaintiif  's  property 
tortiously  sold  by  the  defendant  {Chaimcey  v.  Yeato7i,  1  N.  H.  151)  ; 
or  has  been  received  by  the  defendant  in  payment  of  a  debt  incurred  at 
an  illegal  game  from  a  person  who,  being  the  bailee  of  the  plaintiff's 
money,  fraudulently  applied  it  to  this  purpose.  Mason  v.  Waite, 
17  Mass.  560. 

On  a  covenant  of  seisin,  of  warranty,  quiet  enjoyment,  or  against 
incumbrances,  the  measure  of  damages  is  the  consideration  money,  with 
interest;  and- where  the  purchaser  is  evicted  by  title  paramount,  the 
interest  begins  from  the  time  when  the  consideration  money  was  paid, 
or  was  payable,  and  bore  interest ;  but  where  the  eviction  does  not  re- 
late back,  as  in  the  case  of  an  incumbrance,  and  the  purchaser  has  been 
in  the  reception  of  profits  that  cannot  be  recovered  from  him,  interest 
runs  only  from  the  eviction  ;  and  the  consideration  money  is  made  the 
measure  of  damages,  apparently  because  it  expresses  the  value  of  the 
land  at  the  time  of  the  sale.  Pitcher  v.  Livingston,  4  Johns.  1 ;  Wilson 
V.  Spencer,  11  Leigh,  261  ;  Hovey  v.  Newton,  11  Pick.  421 ;  Rerndon 
V.  Yenalle,  7  Dana,  371.  But  in  estimating  damages  upon  a  breach  of 
covenant  of  warranty,  when  the  title  fails  as  to  part  only  of  the  prem- 
ises, interest  should  be  computed  on  the  relative  proportion  of  the  pur- 
chase price.     Starh  v.  Olney,  3  Oreg.  88. 

Interest  may  be  awarded  by  way  of  punitory  damages  for  any  fraud, 
delinquency  or  injustice  done  by  a  carrier  to  the  owner  of  goods,  as 
where  the  carrier  of  cotton  by  boat  sold  the  covering,  thereby  exposing 
the  cotton  to  the  rain  and  other  injuries,  so  that  the  cotton  was  greatly 
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damaged.  Wolfe  v.  Zacy,  30  Tex.  349  ;  Chicago  E.  B.  Co.  v.  Ames, 
40  111.  249. 

The  rule  is  that  in  actions  sounding  in  damages  the  jury  may  allow 
interest,  or  not,  in  their  discretion.  The  Home  Ins.  Co.  v.  The  Penn. 
R.  R.  Co.,  11  Ilun  (N.  Y.),  182 ;  Uhland  v.  TJhland,  17  Serg.  &  E. 
265  ;  Delaware  Ins.  Co.  v.  Delaunie,  3  Binn,  295.  And  in  an  action 
for  damages  occasioned  by  a  collision,  the  interest  on  the  costs  of  repair- 
ing the  injured  vessel,  and  on  her  rental  value  while  undergoing  repaii's, 
may  be  properly  allowed  as  damages.  Mailler  v.  Express  Propeller 
Line.,  61  N.  Y.  (16  Sick.)  312.  In  trover,  and  case,  and  trespass,  when 
brought  for  the  recovery  of  property  converted  or  destroyed,  the  legal 
measure  of  damages  is  the  value  of  the  chattel,  with  interest  from  the 
time  of  the  conversion  or  trespass  {Beals  v.  Guernsey,  8  Johns.  446 ; 
Johnson  v.  Sumner,  1  Mete.  172)  to  the  date  of  the  verdict.  Shejjard 
v.  Pratt,  16  Kans.  209. 

In  England  it  has  been  decided  that  interest  ought  to  be  allowed  only 
where  there  is  a  written  contract  for  the  payment  of  money  on  a  day 
certain  ;  or  where  there  has  been  an  express  contract,  or  where  a  con- 
tract can  be  presumed  from  the  usage  of  trade,  or  the  course  of  deal- 
ings between  the  parties,  or  where  it  can  be  proved  that  the  money  has 
been  used,  and  interest  actually  made.  Dellamland  v.  Bowerbanh,  1 
Campb.  50  ;  DeBernales  v.  Fuller,  2  Camp.  426.  Interest  has  been 
refused  in  actions  for  money  obtained  by  fraud  {Crockford  v.  Winter, 
1  Campb.  129) ;  for  money  received  to  the  plaintiff's  use  {DeBernales 
V.  Ftiller,  2  Campb.  426) ;  for  goods  sold  and  delivered  payable  at  a 
certain  time  {Gordon  v.  Swan,  2  Campb.  429,  n.)  ;  and  on  liquidated 
accounts,  and  on  policies  of  insurance.  Kingston  v.  Mcintosh,  1  Campb. 
518.     See  Selleck  v.  French,  1  Conn.  32. 

§  15.  Interest  as  against  executors,  etc.  As  a  general  rule,  ad- 
ministrators or  executors,  in  the  character  of  administrators,  are  not 
chargeable  with  interest,  except  where  they  have  received  interest,  or 
used  the  money,  or  retained  it  unreasonably  after  tliey  ought  to  pay  it  out 
to  claimants,  or  to  account  to  the  court.  Wyinan  v.  Iluhhard,  13  Mass. 
232  ;  The  State  v.  Mayhew,  4  Ilalst.  (N.  J.)  70 ;  Turney  v.  Williams,  7 
Yerger,  173  ;  Allen  v.  Hardee,  30  Ga.  463.  Where  a  legacy  is  directed 
to  be  paid  within  one  year  after  tlie  testator's  death,  and  there  was  no 
hand  to  receive  it  for  thirteen  years,  the  executor  was  charged  with  the 
interest.  Lyons  v.  Magagnos,  7  Gratt.  377.  Or  where  tlie  settlement 
and  final  confirmation  of  an  executor's  account  were  delayed  by  litiga- 
tion five  years,  he  was  chargeable  with  interest  on  the  balance  due  at 
the  time  of  filing  it.  It  was  his  duty  to  invest  it,  or  ask  the  direction 
of  the  court.     Bruner's  Appeal,  57  Penn.  St.  46.     Uut  where  an  ad- 
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ministrator  lias  made  application  to  the  court  for  an  order  to  lend  out 
money  belonging  to  the  estate,  and  the  application  has  been  refused, 
the  administrator  cannot  thereafter  be  charged  with  interest  on  the 
money.  Ex  parte  Walsh,  26  Md.  495.  Wliere  a  will  requested  an 
executor  to  raise  two  minor  legatees,  using  the  interest  on  their  legacies 
as  far  as  it  would  go  in  so  doing,  he  is  not  chargeable  with  interest  on 
their  legacies  mitil  he  ceases  to  provide  for  them.  Boyd  v.  Gault,  3 
Bush  (Ky.),  644.  But  wheren  sum  is  to  be  invested  at  a  certain  specified 
time,  it  must  be  considered  as  invested  at  that  time,  and  the  party  for 
whom  it  was  to  be  invested  is  entitled  to  interest  thereon  from  that 
time.     Halstead  v.  Meeker's  Ex'rs,  3  C.  E.  Green  (N.  J.),  136. 

When  the  distributees  elect  to  charge  the  administrator  with  the 
rents  and  hire  of  the  estate,  he  is  also  chargeable  with  interest  on  the 
value  of  such  rents  and  hire,  from  the  date  of  their  maturity.  Harrison 
V.  Harrison,  39  Ala.  489.  And  an  administi-ator,  who,  through  mal- 
administration, becomes  chargeable  with  debts  due  the  estate,  is  also 
chargeable  with  the  interest  thereon  accrued.  Banks  v.  Machen,  40 
Miss.  256. 

Upon  a  bill  against  an  executor  for  an  account,  he  may  be  charged 
with  interest,  if  otherwise  proper,  although  the  bill  contains  no  prayer 
for  interest.     BJogg  v.  Johnson,  L.  R.,  2  Ch.  App.  225. 

§  16.  Interest  against  estates  of  deceased  persons.  Without 
special  circumstances  an  administrator  is  not  entitled  to  interest  on 
moneys  advanced  by  him  on  account  of  the  estate  of  the  intestate. 
Storer  v.  Storer,  9  Mass.  37.  At  least,  interest  will  not  be  allowed 
when  there  are  funds  which  might  have  been  made  subject  to  the  con- 
trol of  the  administrator.  Eoarts  v.  Nason's  Estate,  1 1  Vt.  122.  Un- 
der special  circumstances,  when  the  administrator  has  not  been  guilty 
of  unreasonable  delay,  and  the  advance  of  money  has  been  meritorious 
and  beneficial  to  the  estate,  he  will  be  allowed  interest.  Rix  v.  Smith, 
8  Yt.  365 ;  Liddel  v.  Mc  Viokar,  6  Halst.  44 ;  Jennison  v.  Hapgood,  10 
Pick.  79. 

Interest  may  be  awarded  on  the  amount  claimed  against  the  estate 
of  a  deceased  person,  althoTigh  not  called  for  in  the  notice  presented  to 
the  administrator.  Harwood  v.  Larramore,  50  Mo.  414.  But  where 
one  enters  into  the  service  of  another,  without  any  agreement  as  to  the 
length  of  the  term,  or  the  compensation,  the  termination  of  the  employ- 
ment by  the  death  of  the  master,  gives  no  right  to  the  servant  as  against 
the  estate  of  the  deceased,  to  interest  on  the  balance  unpaid  at  the  ter- 
mination of  the  employment.  Interest  is  not  allowable  until  the  ac- 
counts are  settled.     Smith  v.  Velie,  60  N.  Y.  (15  Sick.)  106. 
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An  advancement  which,  by  the  will  of  a  testator,  is  to  go  in  dimin. 
ntion  of  the  share  of  the  estate  of  the  one  to  whom  the  advancement  is 
made,  bears  interest  from  the  time  of  the  probate  of  the  will.  Ver- 
ylanck  V.  De  Went,  10  ITim  (N.  Y.),  612.  See  CaUlls  v.  Furyear, 
27  Gratt.  902. 

§  17.  Interest  as  against  guardians.  A  guardian  is  a  trustee  to 
invest,  or  to  pay  over,  as  the  case  may  be ;  and  as  to  interest,  simple  or 
compound,  he  is  subject  to  the  same  rule  that  trustees  are.  Ryan  v. 
Blount,  1  Dev.  Eq.  382 ;  Spack  v.  Long,  1  Ired.  Eq.  426  ;  Hughes  v. 
Smith,  2  Dana,  257.  As  to  the  rule  of  interest  for  trustees,  see  the 
next  section. 

When  a  guardian  receives  sums  free  from  all  claims,  and  that  are 
large,  compared  with  the  current  expenditures  of  the  estate,  lie  will  be 
charged  with  interest  thereon  from  a  reasonable  time  after  such  receipt. 
Adams  v.  Lathan,  14  Rich  (S.  0.)  Eq.  304 ;  Bond  v.  Lockwood,  33 
HI.  212.  But  he  is  not  liable  to  be  charged  with  compound  interest, 
unless  he  is  guilty  of  such  gross  neglect  in  the  execution  of  liis  trust  as 
is  evidence  of  fraud,  and  a  failure  to  make  annual  settlements  is  not 
evidence  of  fraud.     Calhoun  v.  Calhoun,  41  Ala.  369. 

§  18.  Interest  as  against  trustees.  The  authorities  do  not  estab- 
lish that  a  trustee  is  to  pay  interest,  solely  for  the  reason  that  he  de- 
posits the  trust  moneys  with  his  own ;  nor  because  he  makes  use  of 
them  more  or  less  in  his  own  business.  There  must  be  superadded  to 
this  either  a  breach  of  trust,  or  a  neglect  or  refusal  to  invest  the  fund 
at  the  time  or  in  the  mode  which  the  trust  instrument,  or  the  law  itself 
has  pointed  out.  In  the  case  where  the  trustee  has  made  use  of  the 
funds,  but  no  such  breach  of  trust  is  shown,  he  may  be  charged  with 
interest,  if  it  be  proved  that  he  has  made  interest.  Rapalje  v.  Nors- 
worthy^s  Exrs.,  1  Sandf.  Cli.  399.  See  McNair  v.  Ragland,  1  Dev. 
Eq.  517 ;  SjMrhawk  v.  BuelVs  Admr.,  9  Yt.  42,  82.  If  there  is  a  trust 
to  invest,  or  to  receive  and  pay  over,  and  the  trust  is  not  performed, 
through  mere  neglect,  simple  interest  only  is  chargeable;  but  for  an 
intentional  violation  of  duty,  and  a  corrupt  use  of  the  money  in  the 
business  of  the  trustee,  compound  interest  will  be  charged  ;  or,  accord- 
ing to  the  circumstances  of  the  case,  rests  will  be  made.  Schieffelin  v. 
Stewart,  1  Johns.  Ch.  620;  Ilarland's  Accounts,  5  Rawle,  323; 
Rowan  v.  Kirkpatrick,  14  111.  10  ;  Montjoy  v.  Lashhrook,  2  B.  Mour, 
261 ;  Fall  v.  Simmons,  6  Ga.  265.  But  where  a  trustee  has  violated 
bis  trust,  a  party  interested  in  the  trust,  who  delays  many  years  to 
bring  suit  for  the  recovery  of  the  trust  property,  without  showing  any 
reason  therefor,  will  only  be  allowed  interest  from  the  commencement 
of  the  suit.     Brinkley  v.  Willis,  22  Ark.  1. 
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An  assignee  for  the  benefit  of  creditors  who  keeps  the  trust  funds 
mingled  with  his  own  private  funds,  on  deposit  at  a  bank  without  any 
separate  account  of  them,  is  chargeable  with  interest  thereon  at  the  usual 
rate.  Duffy  v.  Duncan^  35  N.  Y.  (8  Tiff.)  187.  And  where  a  trustee  fails 
to  execute  a  trust  to  invest  money  for  the  maintenance  of  an  infant 
during  minority,  and  to  accumulate  the  surplus  income  of  the  invest- 
ments, equity  will  charge  interest  against  him  with  rests,  though  he 
may  not  have  used  the  trust  money,  and  independent  of  any  question 
of  intention.  King  v.  TaThot,  50  Barb.  453;  40  N.  Y.  (1  Hand)  76. 
See  Leiteh  v.  Wells,  48  N.  Y.  (3  Sick.)  585. 

A  depositor  in  a  National  bank,  when  it  suspends  payment,  and  a  re- 
ceiver is  appointed,  is  entitled,  from  the  date  of  his  demand,  to  interest 
upon  his  deposit.  Nat.  Bank,  etc.,  v.  Mechanics'  Nat.  Bank,  94  U. 
S.  (4  Otto)  437. 

§  19.  Demand,  interest  from  time  of.  The  general  rule  is  that 
in  an  action  for  goods  sold  and  delivered,  or  services  rendered,  in  ac- 
count, where  no  express  term  of  credit  is  proved,  interest  will  be  al- 
lowed from  the  time  of  a  demand,  or  presentment  of  the  account,  or 
of  the  commencement  of  the  suit,  and  not  for  any  earlier  period.  Bar- 
nard n.  Bartholomew,  22  Pick.  291;  Araee  \.  Wilson,  22  Me.  116; 
Second  Street,  %^  Penn.  St.  132.  And  it  is  held  in  Massachusetts  that 
the  rule  applies  in  an  action  for  money  had  and  received.  Ordway  v. 
Colcord,  14  Allen,  59.  Interest  on  a  claim  for  services  may  be  allowed 
without  proof  of  a  demand,  when  the  debtor,  by  leaving  the  State, 
and  having  no  fixed  abode,  prevented  the  creditor  from  making  a  de- 
mand.    Graham  v.  Chrystal,  2  Abb.  (N.  Y.  )  App.  263  ;  2  Keyes,  21. 

Interest  may  be  recovered  upon  the  amount  of  an  award,  after  the 
same  is  due  and  after  demand,  under  the  common  counts,  although  the 
declaration  contains  no  count  for  interest.  .  Tucker  v.  Page,  69  111. 
179.  A  legacy  charged  on  lands  yielding  profits  carries  interest  from 
the  time  it  becomes  payable,  even  though  no  demand  is  made  at  that 
time.  Keech  v.  Speakman,  1  Penn.  L.  J.  72.  But  in  a  winding  up 
proceeding  against  a  banking  company,  interest  will  not  be  allowed  on 
its  notes  payable  on  demand,  when  no  demand  had  been  made  before 
the  proceedings  commenced.  In  re  Herefordshire,  etc.,  Co.,  L.  E..,  4 
Eq.  250. 

Where  money  is  paid  to  one,  who  receives  it,  believing  that  it  is  his 
due,  he  is  not  liable  for  interest  upon  it  before  demand  made,  and  re- 
fusal to  pay,  nor  until  he  shall  have  reason  to  be  satisfied  that  he 
ought  to  repay  it,  and  shall  know  to  whom  he  should  pay  it.  Ashhurst 
V.  Field,  28  N".  J.  Eq.  315 ;  King  v.  Diehl,  9  Serg.  &  R.  409,  422. 

Interest  on  damages  awarded  for  laying  out  a  highway  over   the 
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plaintiff's  land  may  be  recovered  from  the  time  of  the  demand. 
Clough  V.  Unity,  18  N.  H.  Y5. 

§  20.  Judicial  demand  of  interest.  Where  a  note  or  bond  is  pay- 
able on  demand,  or  on  request,  although  it  is  suable  at  once,  yet  the 
debtor  is  not  considered  in  default  until  demand  is  made ;  hence  inter- 
est runs  only  from  the  time  of  a  demand  in  fact,  or  of  suit  brought, 
which  is  a  judicial  demand.  National  Lancers  v.  Lovering,  10  Fost. 
511 ;  Dodge  v.  Perkins,  9  Pick.  369  ;  Breyfogle  v.  Beckley,  IG  Serg. 
&  Rawle,  264 ;  Ringo  v.  B.  E.  BamJc,  13  Ark.  (8  Eng.)  584. 

A  plaintiff  is  entitled  to  receive  interest  on  the  amount  of  a  verdict 
from  the  date  of  the  judicial  demand.  Murison  v.  Butler,  18  La.  Ann. 
296.  But  in  an  action  of  trespass  interest  can  only  be  allowed  from 
the  date  of  the  judgment  liquidating  the  damages,  and  not  from  the 
date  of  the  judicial  demand.     Rohertson  v.  Green,  18  La.  Ann.  28. 

§  21.  Interest  on  verdicts.  If  no  delay  has  been  created  by  the 
defendant,  no  interest  is  allowed  on  verdicts.  The  People  v.  Gaine,  1 
Johns.  343  ;  PoAJoling's  Adrn^r  v.  Sartin,  4  J.  J.  Marsh.  238  ;  Blick- 
enstaffY.  Perrin,  27  Ind.  527.  But  where  delay  has  been  made  by  the 
defendant,  as  by  proceedings  to  obtain  a  new  trial,  if  the  original  cause 
of  action  was  a  contract  carrying  interest,  interest  on  the  amount  of 
the  verdict  fill  the  entry  of  judgment  or  taxation  of  costs  will  be  sl- 
lo^wcd  {Vrede?ihirg  V.  llallett,  1  Johns.  Cas.  27;  Tail  y .  Nickerson, 
6  Mass.  262 ) ;  but  not  in  an  action  of  tort,  not  even,  it  is  said,  in 
trover.  Henning  v.  Van  Tyne,  19  Wend.  101.  But  this  doctrine  is 
questioned  in  Bissell  v.  Hopkins,  4  Cow.  53.  See,  too,  Atherton  v. 
Foxoler,  46  Cal.  320.  Interest  should  be  added  to  the  amount  of  a 
verdict  from  the  time  the  judgment  ought  to  be  entered,  and  not  from 
the  date  of  the  verdict.     Shephard  v.  Brenton,  20  Iowa,  41. 

§  22.  Interest  on  judgments.  Interest  is  incident  at  law  to  \wAg- 
jxiQuU  {Gioinn  v.Whitaker,  1  IJai'i-.  <fe  Johns.  754;  Tazewell  v.  Saun- 
ders, \?>  (jfVBii.  368);  but  not  as  to  costs  unless  actually  paid,  and 
then  from  the  date  of  payment.  Rogers  v.  Burns,  27  Pcnn.  St.  528. 
But,  independently  of  statutes,  the  only  remedy  by  which  it  can  be  re- 
covered is  an  action  of  debt  on  the  judgment,  in  whicli  way  it  can  be 
recovered  as  damages  for  the  detention,  from  the  time  of  the  entry  of 
the  judgment.  Sayre  v.  Austin,  3  Wend.  496;  Ilodgdonx.  Tlodgdon, 
2  N.  H.  169 ;  William'' s  Adm^r  v.  Ainerican  Bank,  4  Mete.  317. 
The  rule  ap]ilies  even  where  the  judgment  is  that  of  a  justice  of  the 
peace  of  another  State.  Mahurin  v.  Bickford,  6  N.  II.  568.  And 
interest  will  be  allowed  at  the  legal  rate  of  the  State  where  it  is 
claimed,  in  the  absence  of  proof  of  the  existence  of  a  different  legal 
rate  in  the  State  where  the  judgment  was  rendered.     Deem  v.  Crunie^ 
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46  111.  69.  The  rule  applies,  too,  where  the  original  judgment  was 
for  a  cause  of  action  that  does  not  bear  interest,  as  for  unliquidated 
damages  {Klock  v.  Robinson^  22  Wend.  157;  Marshall  v.  Dudley^  4 
J.  J.  Marsh.  244);  or  where  the  action  was  for  a  penalty,  and  the 
judgment  with  the  interest  exceeds  the  penalty.  &p%ith  v.  Yander- 
Jwrst,  1  McCord  (S.  C),  328. 

A  judgment  can  properly  bear  interest  only  from  the  time  of  its 
date.  Bibend  v.  Liverpool,  etc.,  Ins.  Co.,  30  Cal.  78.  A  judgment 
for  a  penalty  in  the  United  States  district  court  bears  interest.  Booth 
V.  Ahleman,  20  Wis.  602.  But  where  both  parties  to  a  suit  appeal 
from  a  decree  of  a  district  court  awarding  to  a  libellant  a  sum  of  money 
as  salvage,  and  the  decree  is  sustained  unchanged  in  the  appellate 
court,  the  libellant  is  not  entitled  to  interest  on  the  sum  awarded  from 
the  date  of  the  decree  in  the  district  court.  The  Rebecca  Clyde^  12 
Blatchf.  403. 

Interest  oa  a  judgment  on  land  sold  by  the  sheriff  will  not  be  al- 
lowed later  than  the  day  of  sale,  BachdeWs  Appeal,  56  Penn.  St. 
386. 

Where  the  creditor  voluntarily  discharges  his  debtor  from  imprison- 
ment, and  afterward  brings  an  action  of  debt  on  a  judgment  against 
him,  he  is  not  entitled  to  interest  thereon  during  the  time  the  debtor 
was  imprisoned.     Dennison  v.  Slason,  39  Yt.  606. 

§  23.  Interest  on  executions.  At  common  law,  on  an  execution  on 
a  judgment,  interest  cannot  be  levied,  because  the  execution  must  pursue 
the  judgment,  and  there  is  nothing  in  the  record  to  authorize  the  col- 
lection of  interest.  Watson  v.  Fuller,  6  Johns.  283.  But  in  the  case 
of  a  bond  with  a  penalty,  the  interest  due  on  the  bond  will  be  allowed. 
Thomas  v.  Wilson,  3  McCord,  166.  As  a  consequence  of  the  right  to 
levy  execution  only  for  the  judgment  and  not  for  the  interest,  a  judg- 
ment is  a  lien  on  land  only  for  the  principal  amount  and  not  for  inter- 
est on  it.  Mower  v.  Kipy  6  Paige,  89.  But  interest  on  a  judgment  is 
now  allowed  by  statute  in  most  States. 

§  24.  Interest,  suspension  of.  Interest  is  not  allowed  during  the 
time  a  right  of  action  is  suspended  by  war.  Seldenv.  Preston,  11 
Bush  (Ky.),  191 ;  Mayer  v.  Reed,  37  Ga.  482.  But  as  it  is  the  duty  of 
the  debtor  to  seek  his  creditor  and  pay  his  debt,  he  must  show  that  the 
failure  to  pay  was  not  the  result  of  his  neglect.  Pillow  v.  Brown,  26 
Ark.  240.  As  to  the  accruing  of  interest  on  debts  due  by  a  citizen  of 
a  loyal  State  to  a  citizen  of  one  of  the  confederate  States  during  the 
recent  civil  war — see  Blgler  v.  Waller,  Chase's  Dec.  316. 

Where  a  bond,  given  by  one  residing  in  the  Union  lines  during  the 
rebellion,  was  payable  within  said  lines  to  the    authorized    agent  of 
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the  creditor,  who  resided  within  the  confederate  lines,  the  interest  was 
not  suspended.  Wa/'d  v.  Smith,  7  Wall.  (U.  S.)  447.  And  where 
the  holder  of  a  promissory  note  in  Maryland  parted  with  the  note  be- 
fore it  fell  due,  and  entering  the  confederate  army  did  not  return  to 
the  State  until  after  the  war,  and  then  became  repossessed  of  the  note 
which  long  before  had  fallen  due,  the  maker  during  the  whole  time 
continuing  a  citizen  of  the  State,  the  holder  is  entitled  to  recover  inter- 
est during  the  war.  Thomas  v.  Uuiiter^  29  Md.  406.  But  it  is  held 
in  a  recent  case  in  Yirginia  that  where  during  the  rebellion  a  creditor 
resided  within  the  territory  of  the  belligerent  powers,  and  his  debtor 
within  that  of  the  other  of  said  powers,  such  debtor  would,  under  the 
rules  of  public  law,  be  entitled  to  an  abatement  of  interest  during  the 
time  the  war  lasted.  Roberts  v,  Cocke,  28  Gratt.  207.  And  see  Mc- 
Veigh V.  Bank  of  Old  Dom,inion,  26  id.  188.  So  it  was  held  by  the 
supreme  court  of  the  United  States,  that  interest  on  loans  made  pre^nous 
to,  and  maturing  after  the  commencement  of  the  war,  ceased  to  run  dur- 
ing the  subsequent  continuance  of  the  war,  although  interest  was  stip- 
ulated in  the  contract.  Brown  \.  Hiatts,  15  "Wall.  77.  See,  also,  Fred 
V.  Dixon,  27  Gratt.  541 ;    Wcdker  v.  Beauchler,  id.  511. 

The  payment  of  interest  is  not  arrested  by  notices  from  each  one  of 
two  partners  requesting  the  debtor  not  to  pay  to  the  other  any  moneys 
due  the  partnership.     King  v.  Kelleij,  51  Penn.  St.  36. 

§  25.  Interest,  when  l)arre(l.  "Where  interest  is  made  payable  by 
the  terms  of  a  contract,  its  collection  can  be  enforced  after  the  princi- 
pal of  the  debt  has  been  paid ;  but  where  it  is  allowed,  not  as  a  part  of 
the  contract,  but  as  an  incident  and  in  lieu  of  damages,  or  as  compen- 
satory for  some  loss  by  reason  of  a  breach  or  default,  no  action  will  lie 
to  recover  interest  after  payment  of  the  principal  of  the  debt  and  its 
receipt  in  full,  it  being  extinguished  with  the  debt.  Ludington  v. 
Miller,  6  J.  &  Sp.  (N.  Y.)  478 ;  Southern  Central  R.  R.  Co.  v.  Mo- 
ravia, 61  Barb.  180.  But  where  collateral  security  is  given,  by  bond 
and  mortgage,  drawing  interest,  for  an  indebtedness  of  a  larger  amount, 
it  is  fan-ly  inferable  that  the  parties  intended  that  the  interest  should 
accumulate  to  cover  the  deficiency,  and  the  payment  of  interest  on  the 
principal  debt  will  not  necessarily  extinguish  the  interest  upon  the  col- 
laterals. Cory  V.  Leonard,  56  N.  Y.  (11  Sick.)  404;  1  N.  Y.  Sup. 
(T.  &  C.)  183. 

§  26.  Tender,  its  effect  npon  interest.  A  tender,  so  far  as  the 
computation  of  interest  is  concerned,  must  be  considered  as  a  payment. 
Hidden  V.  Jordan,  39  Gal.  61 ;  Davis  v.  Parker,  14  Allen  (Mass.),  94; 
Raymond  v.  Bearnard,  12  Johns.  274.  And  see  Yandergriffs  A})- 
peal,  80  Pemi.  St.  116  ;  Rooney  v.  Did>u<iue  Co.,  44  Iowa,  128.  But 
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the  tender  of  a  less  sum  than  the  amount  due  will  not  stop  interest  on 
that  money.  8h6be  v.  Car?',  3  Munf.  10.  And  the  tender,  in  order 
to  be  availing,  must  be  followed  up,  and  the  money  brought  into  court. 
Hamlett  v.  Talhnan,  30  Ark.  505.  An  offer  to  pay  on  a  reasonable 
condition,  such  as  the  giving  up  of  the  secmity,  and  a  tender  after  action 
brought,  will  stop  interest  if  the  debtor  does  not  afterward  use  the 
money.  Dent  v.  Dunn,  3  Campbell,  296  ;  Suffolk  Bank  v.  Worcester 
Bank,  5  Pick.  106. 

When  the  purchaser  tendered  the  purchase-money  for  a  tract  of  land, 
and  demanded  a  deed  in  pursuance  of  the  contract,  but  the  vendor 
was  unable  at  the  time  to  make  the  title,  and  did  not  take  the 
money,  it  was  held  that  he  could  not  charge  the  purchaser  with  in- 
terest from  the  date  of  the  tender  until  the  title  was  made.  William 
V.  Willhite,  3  Head  (Tenn.),  344.  So  an  offer  by  the  maker  of  a  prom- 
issory note  to  pay  the  sum  due  thereon,  upon  a  restrictive  condition 
which  the  holder  refuses,  or  is  not  in  a  situation  to  fulfill,  is  sufficient 
to  stop  the  running  of  interest.     Haywood  y.  Hartshorn,  55  IST.  H.  476. 

In  a  suit  for  the  specific  performance  of  a  contract  to  convey  land, 
the  defendant  is  not  entitled  to  interest  on  the  purchase-money  which 
has  been  tendered  and  refused,  from  the  date  of  the  tender,  unless  he 
proves  that  the  plaintiff  has  used  it.  Hunter  v.  Bales,  24  Ind.  299. 
But  where  a  vendee,  apprehending  no  danger  as  to  the  title  to  the  land, 
made  a  formal  tender,  not  in  good  faith,  but  for  an  unreasonable  advan- 
tage, and  subsequently  used  the  money  tendered,  as  well  as  the  land 
for  which  he  owed  it,  he  is  not  entitled  to  exoneration  of  interest. 
JSTantz  v.  Loler,  1  Duv.  (Ky.)  304. 

§  27.  Compound  interest.  As  a  mere  incident  to  interest,  new  in- 
terest is  not  allowed.  Stokeley  v.  Thomson,  34  Penn.  St.  213 ;  Wilson 
V.  Davis,  1  Mon.  T.  183.  It  cannot  be  allowed  where  there  is  no  special 
agreement  incorporated  in  a  contract  or  stipulated  between  the  parties. 
Young  V.  Hill,  67  N.  Y.  (22  Sick.)  162 ;  Stoner  v.  Eoans,  38  Mo. 
461 ;  Doe  v.  Vcdlego,  29  Cal.  385  ;  Van  Husan  v.  Kanouse,  13  Mich. 
303 ;  Banks  v.  McClellan,  24  Md.  62.  But  an  agreement  to  pay  in- 
terest on  interest  is  not  usurious  nor  illegal  (id. ;  Dow  v.  Drew,  3  N.  H. 
40 ;  Guernsey  v.  Bexford,  63  N.  Y.  [18  Sick.]  631),  although  parties 
should  not  j)rosj)ectively  agree  that  interest  shall  bear  interest.  Gunn 
V.  Head,  21  Mo.  433.  Without  a  special  agreement  compound  inter- 
est is  only  allowed  in  case  of  gross  delinquency,  or  intentional  violation 
of  duty.  Bennett  v.  Cook,  2  Hun,  526 ;  5  K  Y.  Sup.  (T.  &  C.)  526 ; 
Bayner  v.  Bryson,  29  Md.  473. 

A  note  due  to  a  guardian  bears  compound  interest  up  to  the  time  the 
ward  arrives  at  full  age,  and  thereafter  simple  interest  upon  the  whole 
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amount,  principal  and  interest,  due  at  said  date.  Little  v.  Anderson^ 
n  N.  C.  190  ;  Payne  v.  King,  38  Mo.  502. 

In  Texas,  where  a  contract  stipulates  for  interest  annually,  interest 
runs  on  the  annual  interest  as  it  accrues.  Lewis  v.  Paschal,  37  Tex. 
315. 

A  contract  made  in  California,  to  pay  monthly  %\  per  cent  interest 
and  to  compound  it,  although  lawful  under  the  lex  loci,  is  uncon- 
scionable and  deceptive  and  will  not  be  enforced  by  a  court  of  law  in 
Pennsylvania.     Lime  v.  Norris,  8  Phil.  (Penn.)  81. 

§  28.  Payments,  interest  on,  how  compnted.  "Where  partial 
payments  have  been  made  on  a  note,  or  other  claim  bearing  interest, 
interest  is  to  be  computed  on  the  principal  sum  from  the  time  when 
the  interest  commenced,  to  the  first  time  when  a  payment  was  made, 
which  alone,  or  taken  in  conjunction  with  preceding  payments,  if  any, 
exceeds  the  interest  at  that  time  due.  Then  add  this  mterest  to  the 
principal  and  from  the  sum  subtract  the  payment  made  at  that  time 
together  with  preceding  payments,  if  any.  The  remainder  forms  a  new 
principal,  on  which  to  compute  and  subtract  interest  as  upon  the  first 
principal,  and  the  computation  should  proceed  in  the  same  manner 
to  the  time  of  payment  or  judgment.  Piei'ce  v.  Faunce,  53  Me. 
351  ;  MarTceVs  Achnr.  v.  Sjyitler's  Adm?\,  28  Ind.  488 ;  Heartt  v. 
Rhodes,  m  111.  351;  Curd  v.  Davis,  1  Heisk.  (Tenn.)  571;  Den's 
Estate,  35  Cal.  692.  But  where,  by  the  terms  of  a  wi-itten  contract, 
payments  become  due  on  a  certain  day  in  each  month,  it  is  proper  to 
allow  interest  on  such  sum  as, may  be  due  on  the  specified  day,  from 
that  time  until  paid.  Dolhins  v.  Higgins,  78  111.  110.  Upon  a  con- 
tract to  pay  a  sum  in  installments,  the  payments  to  begin  at  a  future 
time  "  with  interest,"  the  interest  begins  to  run  from  the  making  of 
the  contract.  Conners  v.  Llolland,  113  Mass.  50.  In  mutual  accounts, 
interest  is  to  be  cast  on  the  annual  balance.     Davis  v.  Smith,  18  Yt.  53. 

Where  there  is  an  agreement  to  pay  money,  but  no  time  is  limited 
for  the  payment,  interest  is  payable  from  the  time  when  the  money 
becomes  due  {Rxickman  v.  Bergholz,  38  N.  J.  L.  531},  and  interest 
is  chargeable  from  the  time  money  was  wrongfully  obtained,  and  not 
merely  from  the  time  of  demand.  Atlantic  Nat.  Bank  v.  Harris, 
118  Mass.  117 ;  RobUns  v.  Laswell,  58  111.  203. 

Partial  payments  made  upon  a  debt  drawing  interest  should  be  first 
applied  in  payment  of  the  interest,  and  afterward  to  the  reduction  of 
the  principal.  Spires  v.  Haminet,  8  Watts  &  S.  18  ;  Smith  v.  Shaw, 
2  Wash.  (C.  C.)  167 ;  Mills  r.  Saunders,  1  Brown  (Neb.),  190. 

§  29.  Law  of  place  and  its  effect.  If  a  promissorj^  note,  dated  in 
one  State  and  made  payable  in  another,  contains  no  stipulation  as  to 
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the  rate  of  interest,  the  rate  will  be  determined  by  the  law  of  the  State 
where  it  is  made  payable  {Howard  v.  Branner,  23  La.  Ann.  369)  ; 
and  in  a  suit  upon  an  open  account  or  note  created  in  a  foreign 
country,  if  the  plaintiff  fail  to  allege  and  prove  the  legal  rate  of  interest 
in  that  country,  the  rate  of  interest  allowed  by  law  in  the  State  where 
the  remedy  is  sought  will  govern.  Paiiska  v.  Daus,  31  Tex.  67  ; 
Booty  V.  CoOjper,  18  La.  Ann.  565.  But  this  general  rule  must  be 
understood  as  applicable  to  those  contracts  only  in  which  the  parties 
have  failed  to  make  any  stipulation  as  to  the  rate  of  interest.  Bolton 
V.  Street,  3  Cold.  (Tenn.)  31. 

Where  interest  is  allowed  not  under  contract,  but  by  way  of  dam- 
ages, the  rate  must  be  according  to  the  lex  fori.  Goddard  v.  Foster, 
17  Wall.  123.  And  where  there  is  no  statute  where  the  transaction 
takes  place,  interest  at  a  reasonable  rate,  and  according  to  the  customs 
which  obtain  in  the  community  in  dealings  of  the  same  character,  will 
be  allowed.      Young  v.  Godhe,  15  Wall.  562. 

Interest  or  damages  for  the  non-payment  of  bonds  at  maturity  is  to 
be  computed  by  the  laws  of  the  State  where  the  same  and  the  mort- 
gage to  secure  them  were  executed  and  the  parties  resided,  if  no  pro- 
vision is  made  for  payment  elsewhere,  although  the  mortgage  is  upon 
real  estate  in  another  State.  Kavanagh  v.  Bay,  10  K.  I.  393  ;  14  Am. 
Rep.  691 ;  Chase  v.  Bow,  47  N.  H.  405.  Or  they  may  draw  the  rate 
of  interest  of  the  State  where  the  security  is  situate.  Lewis  v.  Bi- 
gersoll,  3  Abb.  (N.  Y.)  App.  Dec.  55 ;  1  Keyes,  347. 

A  mortgage  and  note  drawing  12  per  cent  interest,  executed  in  a 
State  where  such  rate  of  interest  is  allowed  by  law,  is  valid  in  the 
State  where  executed,  although  made  payable  in  a  State  in  which  such 
a  rate  would  render  it  usurious.  Fisher  v.  Otis,  3  Finn.  (Wis.)  78  ; 
3  Chand.  83  ;  Xilgore  v.  Bemjpsey,  25  Ohio  St.  413. 

Interest  is  allowed  upon  a  foreign  judgment  where  a  recovery  is 
had  upon  it  in  another  State.     Mahurin  v.  Bickford,  6  N.  H.  567. 

The  legal  rate  of  interest  of  one  State  is  not  presumed  to  be  within 
the  knowledge  of  the  courts  of  another  State,  but  it  must  be  proved 
like  any  other  fact.  Bichardson  v.  Williams,  2  Port.  239.  And  the 
court  cannot,  without  the  intervention  of  a  jury,  to  find  the  rate  of  in- 
terest, render  judgment  for  interest  on  a  note  made  and  payable  in  an- 
other State.  Pawling  v.  Sartain,  4  J.  J.  Marsh.  238  ;  Hunt  v.  May- 
field,  2  Stew.  124 ;  Bussell  v.  Shepherd,  Hardin,  48. 

The  lex  loci  is  to  govern  on  the  question  whether  interest  is  to  be  al- 
lowed upon  a  merchant's  account.  Cooke  v.  Conigmaker,  1  A.  K. 
Marsh.  254 ;  Courtois  v.  Carpentier,  1  Wash.  C.  C.  376. 
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CHAPTER  LXXXIV. 

INTERPLEADER. 

TITLE  L 
OF  INTERPLEADER  IN  GENERAL. 

ARTICLE   I. 

NATURE    AND    OBJECT    OF    THE    REMEDY. 

Section  1.  lu  generaL  Interpleader  is  the  remedy  given  to  a  per- 
son standing  in  the  position  of  a  mere  stakeholder,  against  whom  two 
or  more  persons  severally  make  claim  to  the  same  thing,  under  different 
titles  or  in  separate  interests  ;  and  who,  not  knowing  to  which  of  the 
claimants  he  ought  of  right  to  render  the  debt  or  duty  claimed,  or  to 
deliver  the  property  in  his  custody,  is  either  molested  by  an  action  or 
actions  brought  against  him,  or  fears  that  he  may  suffer  injury  from  the 
conflicting  claims  of  the  parties ;  and  who,  therefore,  applies  to  the 
court,  not  only  to  j)roteet  him  fi-om  being  compelled  to  pay  or  deliver 
the  thing  claimed  to  both  the  claimants,  but  also  from  the  vexation  at- 
tending upon  the  suits,  which  are  or  may  be  instituted  against  him, 
upon  the  deposit  in  court  of  the  thing  claimed.  Bedell  v.  Iloffnvin^  2 
Paige,  199  ;  Rodges  v.  Griggs,  21  Yt.  280  ;  Faidey  v.  Blood,  30  N. 
H.  354;  Uiiion  Bmik  v.  Kerr,  2  Md.  Ch.  460  ;  Cornish  v.  Teinner,  1 
Y.  &  J.  333  ;  Laing  v.  Zeden,  L.  R.,  9  Cli.  Y36  ;  Deshorough  v.  Harris, 
6  DeG.,  M.  &  G.  439 ;  mison  v.  Barter,  2  II.  &  M.  334 ;  Atkinson 
V.  3fanks,  1  Cow.  091,  703;  Goddard  v.  Leeeh,  Wright  (Ohio),  476; 
Strange  v.  Bell,  11  Ga.  103 ;  Barton,  v.  Black,  32  Ga.  53. 

§  2.  Interpleader  at  common  law.  The  remedy  by  interpleader 
was  recognized  at  common  law,  but  its  application  was  restricted  to  the 
case  where  there  was  a  joint  bailment  by  both  claimants  {Craicshay  v. 
Thornton,  2  Myl.  &  Cr.  1,  21) ;  or  to  the  case  where  a  chattel  had  come 
to  a  man's  possession  l)y  accident,  or  by  finding,  and  he  was  sued  in  det- 
inue by  different  persons,  each  claiming  to  be  the  owner  in  severalty. 
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The  depositary  might  then  plead  the  facts  of  the  case,  and  pray  that  the 
plaintiffs  in  the  several  actions  might  interplead  with  each  other.  Id.  ;  3 
Eeeves'  Eng.  Law,  250,  448.  The  remedy,  being  principally  confined 
to  actions  of  detinue,  afforded  very  imperfect  relief  in  a  great  variety  of 
cases,  and  is  of  little  or  no  practical  advantage  in  modern  times,  since 
the  action  of  detinue  is  but  seldom  resorted  to  in  any  case.  See  ante^ 
YoL  2,  pp.  529,  530. 

§  3.  Interpleader  as  an  equitable  remedy.  The  proper  remedy, 
therefore,  of  a  person  sued,  or  who  is  in  danger  of  being  sued,  by  sev- 
eral claimants  of  the  same  property,  is  to  file  a  bill  to  compel  them,  by 
the  authority  of  a  court  of  equity,  to  interplead,  either  at  law  or  in 
equity.  Farley  v.  Blood,  30  IST.  H.  363.  That  in  such  cases  the  pro- 
tection of  the  court  ought  to  be  extended  upon  principles  of  a  most 
obvious  equity,  wdiich  require  that  the  claimants  should  be  compelled 
to  interplead  and  settle  the  contest  between  themselves,  without  involv- 
ing the  plaintiff  in  a  dispute  in  which  he  is  not  interested  to  any  greater 
extent  than  as  a  mere  stakeholder.  Langsto7i  v.  Boyhton,  2  Yes.  Jr. 
109  ;  Angell  v.  Iladden,  15  id.  245  ;  Glyn  v.  Bueshury,  11  Sim.  147. 
And  an  interpleader  will  be  sustained  whenever  it  is  necessaiy  for  the 
protection  of  a  person  from  whom  several  others  claim,  legally  .or  equi- 
tably, the  same  thing,  debt,  or  duty,  but  who  has  incurred  no  inde- 
pendent liability  to  any  of  them,  and  does  not  himself  claim  an  interest 
in  the  matter.  Cady  v.  Potter,  55  Barb.  463 ;  Barry  v.  Mut.  Life 
Ins.  Co.,  53  K.  y.  (8  Sick.)  536.  See,  also,  Perhmsx.  Trippe,  40  Ga. 
225.  A  party,  holding  a  fund  in  which  he  has  no  interest,  and  to  which 
adverse  claims  are  set  up,  will  not  be  compelled  to  stand  an  action  at 
law  brought  by  either  party,  even  under  a  promise  of  indemnity  from 
the  other.  Nor  will  he  be  obliged  to  exercise  any  judgment  on  the 
subject  of  the  conflicting  rights  of  the  parties,  when  one  threatens  or 
commences  a  suit  and  the  other  forbids  payment.  Bleeher  v.  Graham^ 
2  Edw.  Ch.  647.  He  may  file  the  bill  before  he  is  actually  sued.  Far- 
ley V.  Blood,  30  N.  H.  363 ;  Richards  v.  Salter,  6  Johns.  Ch.  445. 

The  filing  of  bills  of  interpleader  ought  not,  however,  to  be  encour- 
aged, while  there  are  other  means  of  adjusting  confiicting  claims  with 
safety  to  the  stakeholder.  Bedell  v.  Hoffman,  2  Paige,  199 ;  Greens 
V.  Mumford,  4  E.  I.  313.  And,  in  general,  where  the  case  presented 
by  the  bill  praying  relief  by  interpleader  is  not  a  claim  by  different 
parties  to  the  same  fund  or  assets  in  the  hands  of  the  complainant,  for 
which  he  has  a  right  to  ask  them  to  discharge  him  and  interplead  be- 
tween themselves,  such  relief  will  be  denied.  Leddel  v.  Starr,  20  K. 
J.  Eq.  274. 
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So,  generally  speaking,  a  bill  of  interpleader  ought  to  be  filed  before 
or  immediately  after  the  commencement  of  proceedings  at  common 
law,  and  should  not  be  delayed  until  after  a  verdict  or  judgment  has 
been  obtained.  Cornish  v.  Tanner^  1  Younge  &  J.  333 ;  Union 
Bank  v.  Kerr,  2  Md.  Cli.  460  ;  Yarhorouyh  v.  Thompson^  3  Sm.  & 
M.  (Miss.)  291.  It  is,  however,  no  objection  to  a  bill  of  interpleader  that 
it  is  filed  after  verdict  at  law,  if  the  effect  of  the  action  at  law  was  merely 
to  ascertain  the  damages  due  on  the  claim  of  the  plaintiff  who  was  a  de- 
fendant in  the  equity  suit.  Hamilton  v.  Marks,  5  DeG.  &  S.  638 ;  19 
Eng.  Law  &  Eq.  321.     And  see  Griggs  v.  Thomjjson,  1  Ga.  Dec.  146. 
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FACTS  ESSENTIAL  TO  SUSTAIN  A  EIGHT  TO  THE  REMEDY. 

Section  1.  Applicant  for  relief  nuist  be  disinterested.  The  first 
and  most  essential  fact  to  be  established  in  order  to  show  the  right  of 
the  party  seeking  relief  to  the  remedy  furnished  by  interpleader  is,  that 
such  party  claims  no  interest  in  or  to  the  property  or  thing  in  dispute. 
Hathaway  v.  Foy,  40  Mo.  540.  And  where  it  appears  that  the  party 
seeking  the  remedy  claims  an  interest  in,  or  a  portion  of,  the  fund  in 
dispute,  relief  Ijy  interpleader  cannot  be  granted.  Moore  v.  Usher,  7 
Sim.  384 ;  Jacohson  v.  JBlackhurst,  2  J.  &  H.  486  ;  Waketnan  v.  Dickey, 
19  Abb.  24  ;  Lincoln  v.  Rutland,  etc.,  B.  B.  Co.,  24  Yt.  639  ;  Hath- 
away V.  Foy,  40  ]\Io.  540 ;  Howe  Machine  Co.  v.  Gifford,  66  Barb. 
599;  Adams  v.  Dixon,  19  Ga.  513;  Greene  v.  Mamford,  4  R.  I. 
313.  Thus,  while  an  auctioneer  may  compel  a  vendor,  who  claims  the 
deposit  money  received  at  the  sale  of  his  property,  to  interplead  with 
the  vendee  who  claims  its  return,  he  cannot  obtain  this  remedy  while 
he  himself  claims  to  deduct  his  commissions  from  the  deposit  in  ques- 
tion. Bignold  v.  Audland,  11  Sim.  24;  Bleeker  v.  Graham,  2  Edw. 
Ch.  647.  So,  if  any  party  seeking  this  relief  has  in  any  way  lent  him- 
self to  further  the  claims  of  either  party  to  the  fund  in  controversy,  or 
to  aid  one  in  o])taining  the  possession  thereof,  to  the  exclusion  of  the 
other,  he  will  have  such  an  interest  in  relation  to  tlie  subject-matter  of 
the  dispute  as  will  justify  a  denial  of  the  relief  sought.  Marvin  v. 
Elhcood,  11  Paige,  365. 

It  is,  however,  no  objection  to  a  bill  of  inteii^leader,  that  the  com- 
plainant has  an  interest  in  respect  of  other  property  not  in  the  suit,  but 
which  might  be  litigated,  that  one  party  rather  than  another  should 
succeed  in  the  interpleader,  so  as  to  increase  his  own  chance  of  success 
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in  respect  to  sucli  other  property.  Such  interest  maj  be  termed  an  in- 
terest in  the  question,  but  not  in  the  particular  suit,  and  does  not  pre- 
vent one  from  fihng  an  intei-pleader,  Oj)i:)enhelm  v.  Wolf,  4  N.  T.  Leg. 
Obs.  259  ;  S.  C,  3  Sandf.  Ch.  571. 

In  every  case  of  interpleader,  the  court,  in  order  to  prevent  its  pro- 
ceedings from  being  made  the  instrument  of  delay,  or  being  used  col- 
lusively,  requires  the  complainant  to  file  an  afiidavit  that  there  has  been 
no  collusion  between  him  and  the  other  parties.  Stevenson  v.  Anderson, 
2  Yes.  &  B.  410  ;  Mt.  Holly,  etc.,  Twnqnke  Co.  v.  Ferree,  2  C.  E.  Green 
(X.  J.),  117  ;  Starling  \.  Brown,  7  Bush  (Ky.),  164.  See,  also,  ManTjy 
V.  Rohinson,  L.  E,.,  4  Ch.  App.  347 ;  and,  also,  to  bring  the  money  or 
thing  claimed  into  court ;  or,  at  least,  that  he  should  oft'er  to  do  so  by 
the  bill.  AtMnson  v.  Manks,  1  Cow.  691  ;  Farley  v.  Blood,  30  K. 
H.  354 ;  Williams  v.  Wright,  20  Tex.  499  ;  Born  v.  Fox,  61  K.  Y. 
(16  Sick.)  264,  268 ;  Williams  v.  Walker,  2  Eich.  (S.  C.)  291.  But 
see  JVash  v.  Smith,  6  Conn.  421. 

§2.  No  adequate  remedy  at  law.  Interpleader  being  an  equitable 
remedy,  it  cannot  be  maintained  in  any  case  where  the  party  seeking  it 
has  another  plain  and  adequate  remedy  in  the  nature  of  an  action  at 
law.  Oil  Bun  Betroleum  Co.  v.  Cady,  6  W.  Ya.  525 ;  Dry  Bock, 
etc.,  Church  v.  Carr,  3  Barb.  60.  In  other  words,  if  the  party  can  in 
any  way  exonerate  himself  from  all  liability  in  respect  to  the  funds  in 
his  hands  without  filing  a  bill  of  interpleader,  then  he  should  not  in- 
voke that  remedy.  McBonald  v.  Allen,  37  Wis.  108 ;  S.  C,  19  Am. 
Eep.  754.  Indeed,  as  a  rule  an  interpleader  cannot  be  sustained  even 
when  another  plain  and  adequate  remedy  has  been  given  by  statute, 
since  the  remedy  given  by  statute  is  generally  considered  as  a  legal 
remedy,  in  contradistinction  to  an  eqaitahle  remedy.  Board  of  Fduca- 
tion  V.  Scoville,  13  Kans.  1.  But  the  remedy  given  by  statute  may 
sometimes  be  an  equitable  remedy,  and  when  it  is,  then  it  does  not 
supersede  some  other  previously  existing  equitable  remedy  unless  it  has 
been  expressly  so  enacted,  but  the  second  remedy  is  merely  cumulative, 
and  the  two  remedies  are  in  effect  concurrent.  Id. 

§  3.  Must  be  iguoraut  of  the  rights  of  claimants.  It  is  likewise 
essential  to  the  rights  of  interpleader,  that  the  person  standing  in  the 
position  of  a  stakeholder  is  ignorant  of  the  rights  of  the  different 
claimants  to  the  fund  held  by  him,  or  at  least,  that  there  is  some 
doubt  as  to  which  of  them  is  entitled  to  the.  fund,  so  that  he  cannot 
safely  pay  it  to  either.  Bell  v.  Hunt,  3  Barb.  Ch.  391 ;  Strange  v. 
Bell,  11  Ga.  103,  Where  two  persons  sue  for  the  same  debt  or  duty, 
and  the  defendant  is  ignorant  of  their  respective  rights,  it  is  a  proper 
case  for  an  interpleader.    Dreyer  v.  Ranch,  3  Daly,  434 ;  42  How.  22 ; 
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10  Abb.  (N".  S.)  243.  And  if  the  party  seeking  relief  has  acknowl- 
edged a  title  in  one  of  the  claimants,  and  has  thus  incurred  a  separate 
liability  to  him,  the  remedy  by  inteqDleader  "will  l)e  denied.  Craw- 
shay  V.  Thornton^  2  Myl.  &  Cr.  1. 

So,  there  are  cases  where  a  party  seeking  to  compel  others  to  inter- 
plead will  be  estopped  from  alleging  his  ignorance  of  the  rights  of  all 
the  claimants,  and  in  such  cases  the  remedy  will  be  denied.  Thus,  a 
}>ona  fide  purchaser  of  goods  will  not  be  allowed  to  indirectly  deny 
the  title  of  his  vendor  by  seeking  to  compel  him,  when  demanding 
payment  or  return  of  the  goods,  to  interplead  with  a  stranger  who 
makes  a  similar  demand  on  the  ground  that  the  goods  were  originally 
obtained  from  hun  through  fraud.  Trigg  v.  Hitz^  IT  Abb.  (N.  Y.) 
436.  And  see  Johnston  v.  Lewis^  4  Abb.  (N.  S.)  150  ;  Shehan  v.  Bar- 
nett,  6  T.  B.  Monr.  (Ky.)  592.  And  upon  the  same  principle,  a 
tenant  will  not  be  j^ermitted  to  deny  the  title  of  his  landlord,  nor  can 
he  interplead  him  with  a  stranger.  Seaman  v.  Wright,  12  Abb.  304. 
See,  also,  Metcalf  v.  HevGey,  1  Yes.  249  ;  Cook  r.  Earl  of  Rosslyn,  6 
Jm-.  (N.  S.)  267;  Crane  v.  Burntrager,  1  Cart.  (Ind.)  165.  So,  a 
bailee  or  agent  cannot,  at  law,  dispute  the  original  title  of  the  person 
from  whom  he  received  the  property ;  and  it  is  the  general  rule  that  a 
strict  bill  of  interpleader  cannot  be  maintained  Ij)"  a  bailee  or  agent,  to 
settle  the  conflicting  claims  of  the  bailor  or  principal,  and  a  stranger 
who  claims  the  property  by  a  distinct  and  independent  title.  Marvin 
V.  Ellwood,  11  Paige,  365  ;  Dixon  v.  Hamond,  2  B.  <k,  Aid.  313 ; 
Eirst  National  Bank  of  Morristown  v.  Bininger,  26  iS^.  J.  Eq.  345 ; 
Nickolson  v.  Knoviies,  5  Madd.  47.  And  see  Hatfield  v.  Mc  WJiorter, 
40  Ga.  269  ;  Shaw  v.  Coster,  8  Paige,  339.  But  see  as  qualifications 
of  the  general  rule,  Crawford  v.  Fisher,  1  Hare,  436,  440  ;  Wright 
v.  Ward,  4  Euss.  215,  220  ;  Gibson  v.  Goldthwaite,  7  Ala.  282  ;  Reid 
V.  Steam,  6  Jur.  (JS".  S.)  267;  Badeau  v.  Tylee,  1  Sandf.  Ch.  (N.  Y.) 
270. 

§  4.  Claims  must  be  identical.  It  is  an  inflexible  rule  that  the 
thing  to  which  the  parties  make  adverse  claims,  whether  it  be  a  debt, 
a  duty,  or  specific  pi'operty,  must  be  one  and  the  same  thing ;  or,  in 
other  words,  the  claims  must  be  identical.  When  the  subject  in  dis- 
pute has  a  bodily  existence,  no  difiiculty  can  arise  on  the  ground  of 
identity;  but  where  it  is  a  chose  in  action  which  has  no  bodily  exist- 
ence, it  becomes  necessary  to  determine  what  constitutes  identity. 
Where  the  claims  made  by  the  defendants  are  of  difierent  amounts, 
they  never  can  be  identical ;  but  where  they  are  the  same  in  amount, 
that  circumstance  goes  far  to  determine  their  identity.  The  amount, 
however,  may  not  of  itself  be  sufficient,  for  the  amount  mav  be  the 
YoL.  lY.—  20 
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same  and  yet  the  debt  may  be  different.  The  question,  therefore,  as 
to  the  identity  of  the  debt  is  sometimes  a  difficult  one  and  must,  in 
each  case,  be  determined  by  the  original  constitution  and  nature  of  the 
debt.  Glyn  v.  Dueshury,  11  Sim.  148.  And  see  SieveTcing  v. 
Behrens,  2  Myl.  &  Cr.  581 ;  School  District  v.  Weston,  31  Mich.  85. 
Thus,  a  vendee  who  is  sued  by  his  vendor  for  the  price  of  goods  pur- 
chased, and  by  a  third  party  for  the  value  of  the  goods  in  trover,  can- 
not maintain  an  interpleader  suit,  since  the  claims  made  against  him 
are  not  identical ;  the  one  seeking  to  have  the  benefit  of  a  contract, 
the  other  claiming  the  value  of  a  chattel,  which  is  the  subject-matter 
of  it.  Slaney  v.  Sidney,  14  M.  &  W.  800.  But  where  a  party  has 
been  assessed  in  two  different  counties  for  the  same  personal  property, 
he  may  maintain  an  interpleader  against  two  collectors  seeking  to  col- 
lect the  tax  levied  under  such  assessment,  although  the  amoimts  in 
each  case  may  be  different,  as  the  claims  are  for  the  same  debt  or  duty. 
Thomson  v.  Ehhets,  1  Hopk.  272  ;  Dorn  v.  Fox,  61  I^.  Y.  (16  Sick.) 
264.  Where  an  auctioneer,  by  direction  of  the  owner,  sells  the  same 
property  to  two  persons  successively  and  receives  a  deposit  from  each, 
he  cannot,  on  a  claim  made  by  the  owner  of  the  property  for  the 
amount  of  both  deposits,  and  a  counter-claim  by  each  for  the  amount 
of  his  individual  deposit,  compel  the  owner  and  the  purchasers  to  in- 
terplead. Although,  as  between  the  vendees  there  is  one  question  in 
common,  namely :  who  is  the  real  purchaser  of  the  estate,  yet  as 
against  the  auctioneer,  their  claims  are  for  different  things,  namely : 
the  individual  deposit  of  each.  But  the  auctioneer  may  compel  the 
owner  of  the  property  and  the  first  purchaser  to  intei'plead,  or  the  owner 
and  the  second  purchaser;  as,  between  these  parties,  the  claims  are 
identical.     Hoggart  v.  Cutis,  1  Cr.  &  Ph.  197. 

Although  the  original  debts  may  have  been  identical  in  amount,  yet, 
where  the  plaintiff  claims  part  payment  as  to  one  of  the  parties  making 
a  demand  against  him,  an  interpleader  will  not  lie.  Diplock  v.  Ham- 
mond, 27  Eng.  Law  &  Eq.  202.  And  it  is  an  undeviating  rule  that 
where  the  plaintiff  raises  any  question  as  to  the  amount  of  the  claim, 
which  is  the  subject  of  litigation,  this  alone  will  be  fatal  to  the  right 
to  the  remedy.  Id. 

But  the  right  to  the  remedy  by  interpleader  is  founded,  not  on  the 
consideration  that  a  man  is  subjected  to  double  liability,  but  on  the 
fact  that  he  is  threatened  with  double  vexation  in  respect  of  one 
liability.  Fast  (&  West  India  Doch  Co.  v.  Littledale,  7  Hare,  60- 
Great  Southern,  etc.,  itaihoay  Co.  v.  Corry,  15  W.  R.  651.  The 
foregoing  rules  do  not,  therefore,  require  that  the  claims  shall  be 
identical    in    character,   as    that    they  shall    be    both  legal,  or   both 
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equitable,  in  order  to  entitle  the  party  a^^ainst  whom  the  claims  are 
made  to  compel  the  claimants  to  interplead.  If  the  claims  are  in  fact 
identical  it  is  a  matter  of  no  importance,  so  far  as  relates  to  the  right 
to  the  remedy,  that  one  is  legal  and  the  other  equitable,  or  that  they 
are  both  legal  or  both  equitable.  Lovmdes  v.  Cornford^  18  Ves.  299 ; 
Richards  v.  Salter,  6  Johns.  Ch.  445  ;  Hamilton  v.  Marks,  19  Eng, 
Law  &  Eq.  321 ;  S.  C,  5  DeG.  &  S.  038 ;  Prudential  Assurance  Co. 
V.  Thomas,  L.  E.,  3  Ch.  App.  74  ;  Gihson  v.  Goldthwaite,  Y  Ala.  281 ; 
Jones  V.  Farrell,  1  DeG.  &  J.  212. 

But  the  claims  must  not  only  relate  to  the  same  debt,  duty,  or  thing, 
they  must,  moreover,  be  in  reahty  conflicting  claims.  Cochrane  \. 
O'Brien,  2  J.  &  L.  880;  S.  C,  8  Ir.  Eq.  241 ;  Blair  v.  Porter,  13  K 
J.  Eq.  267.  A  mere  pretext  of  a  conflicting  claim,  or  the  mere  possi- 
bility that  there  may  be  two  liabilities,  is  not  suflficient  to  support  a 
bill  of  interpleader.  Id. ;  Mohaiok  <&  Hudson  R.  R.  Co.  v.  Clute, 
4  Paige,  384,  392. 

§  5.  Property  or  thing  claimed  must  be  definite.  To  entitle  a 
person  to  the  remedy  of  interpleader  it  is  essential  that  the  property  or 
thing  claimed  should  be  certain  and  definite  in  its  character.  Lincoln 
V.  Rutland,  etc.,  R.  R.  Co.,  24  Vt.  639.  But  the  rule  goes  no  further 
than  this,  and  where  the  property  in  dispute  is  fixed  and  definite  in  its 
character,  as  shares  in  the  capital  stock  of  a  bank,  the  precise  value  of 
the  property  is  immaterial.     Cadi/  v.  Potter,  55  Barb.  463. 

§  6.  Applicant  for  relief  mnst  be  in  possession.  It  is  likewise 
essential,  in  order  to  sustain  a  bill  of  inteiq3leader,  that  the  complainant 
should  be  in  possession  of  the  matter  in  dispute,  and  thus  be  able  to 
obey  any  order  of  the  court  in  relation  to  the  disposition  thereof.  And 
it  is  not  enough  that  similar  property,  or  the  same  sum,  may  be  in  his 
possession,  which  ho  is  willing  to  deposit  or  pay  subject  to  the  direction 
of  the  court,  if  the  identical  thing  in  controversy  has  been  delivered  to 
either  of  the  claimants,  Burnett  v.  Anderson,  1  Mer.  405  ;  Inland  v. 
Bushell,  5  Dowl.  147.  See,  also,  Tiernan  v.  Rescaniere,  10  Gill  & 
J.  (Md.)  217 ;  Voshurgh  v.  Huntington,  15  Abb.  254.  The  bill  can- 
not be  sustained  by  a  person  out  of  possession,  even  where  it  is  filed 
by  an  administrator,  to  settle  the  rights  of  the  distributees.  Martin  v. 
Malerry,  1  Dev.  (X.  C.)  Eq.  169. 

§  7.  Diligence  in  applying  for  remedy.  A  party  seeking  relief 
by  interpleader  must  use  due  diligence  in  making  the  application. 
Otherwise,  the  remedy  may  be  denied.  Brachenhiiry  v.  Laurie,  3 
Dowl.  P.  C.  ISO  ;  LarahHe  v.  Brown,  1  De  G.  &  J.  205.  Thus,  where 
the  remedy  is  sought  by  a  sheriff,  as  a  protection  against  an  action  at 
law,  for  the  seizure  of  goods  which  are  not  the  property  of  the  person 
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against  whom  the  execution  was  issued,  he  must  use  due  diligence,  as  a 
very  slight  delay  will  defeat  his  title.  Tufton  v.  Harding,  29  L.  J. 
Ch.'  225. 

Delay  is  not,  however,  material,  so  long  as  the  course  of  proceedings 
taken  by  the  different  claimants  is  such  as,  if  persevered  in,  will  deter- 
mine their  respective  rights  as  between  themselves  without  the  inter- 
vention of  a  court  of  equity.  Sieveking  v.  Behrens,  2  Myl.  &  Cr. 
581. 

§  8.  Statutory  provisions.  By  the  English  Statute  of  23  and  24 
Yict.,  ch.  126,  §  12,  authority  is  given  to  courts  of  law  to  direct  an 
interpleader  for  settling  the  rights  of  conflicting  claims  to  the  same 
property,  in  such  cases  as  courts  of  equity  allow  an  interpleader  bill. 
See  Tanner  v.  European  Bank,  L.  R.,  1  Exch.  261 ;  Rusden  v.  Pope, 
3  id.  269 ;  Hurst  v.  Sheldon,  13  C.  B.  (N.  S.)  750.  So,  similar  au- 
thority has  been  conferred  upon  courts  of  law  by  the  codes  of  practice 
adopted  in  many  of  the  States.  See  Bates  v.  Lilly,  65  N.  C.  232  ; 
McKaif  V.  Draper,  27  N.  Y.  (1  Smith)  256 ;  Nelson  v.  Goree,  34 
Ala.  565 ;  Rohrer  v.  Turrill,  4  Minn.  407 ;  Board  of  Education  v. 
Scoville.  13  Kan.  17. 


ARTICLE  III. 

ESrSTAJSTCES. 

Section  1.  When  allowed.  Upon  the  general  principles  of  equity 
jurisprudence,  a  bank  may  be  entitled  to  relief  by  a  bill  of  inter- 
pleader against  separate  and  adversary  parties  who  claim  title  to 
moneys  therein  deposited.  City  Bank  of  New  York  v.  Skelton,  2 
Blatchf.  (C.  C.)  14.  And  the  United  States  may  have  the  remedy  for 
the  adjudication  of  the  rights  of  hostile  claimants  to  a  fund  in  its 
hands.     Tiernan  v.  Rescaniere,  10  Gill  c%  J.  (Md.)  217. 

Where  the  money  due  on  a  negotiable  promissory  note  is  claimed,  on 
the  one  hand  by  a  creditor  of  the  payee,  who  has  attached  the  money  in 
the  hands  of  the  maker  of  the  note  before  its  maturity,  and  on  the  other 
hand,  by  an  indorsee  of  the  note,  who  took  it  subsequently  to  the  at- 
tachment, but  before  its  maturity,  and  who  claims  to  be  a  hona  fide 
holder  for  a  valuable  consideration,  without  notice  of  the  attachment, 
this  state  of  facts  is  held  to  present  a  proper  case  for  a  bill  of  inter- 
pleader.    Briant  v.  Reed,  1  McCart.  (N.  J.)  271. 

It  is  held  that  a  bill  of  interpleader  will  lie,  by  a  tenant,  where,  upon 
the  death  of  the  lessor,  conflicting  claims  for  the  rent  are  made  by  a 
devisee  and  the  heirs  of  the  lessor.     Badeau  v.  Tylee,  1  Sandf.  Oh. 
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270.  So,  where  two  parties  claiming  adversely  an  estate  under  the  lim- 
itations of  a  settlement  which  contained  a  power  of  leasing,  brought 
actions  against  a  tenant  for  rent,  reserved  by  a  lease  made  under  the 
power  —  it  was  held  that  the  case  was  a  proper  one  for  an  interpleader. 
Birmmgham  v.  Tuite,  7  Ir.  Eq.  221. 

The  case  where  a  reward  has  been  publicly  offered  to  any  one  who 
will  furnish  evidence  to  secure  the  conviction  of  an  offender,  and  sev- 
eral persons  claim  to  have  furnished  the  evidence  and  to  be  entitled  to 
the  sum  offered,  is  held  to  be  peculiarly  proper  for  an  interpleader. 
Fargo  v.  Arthur^  43  How.  (IST.  Y.)  193.  So,  where  goods  had  been 
placed  in  the  charge  of  common  carriers  for  transportation,  and  imme- 
diately afterward  two  different  parties,  with  distinct  and  separate  in- 
terests, presented  themselves  as  claimants  for  the  goods,  one  of  whom 
brought  an  action  against  the  carriers  for  the  recovery  of  the  goods, 
and  the  other  threatened  an  action  —  this  was  held  to  be  a  proper  case 
for  an  interpleader.  Schuyler  v.  Hargous,  28  id.  245  ;  S.  C,  3  Robt* 
673. 

It  is  no  objection  to  a  bill  of  interpleader,  that  another  bill  in  chan- 
cery is  pending  in  which  the  defendant  is  complainant ;  especially 
where  there  is  more  than  one  such  suit  in  equity  pending,  besides  sev- 
eral at  law,  and  such  suit  is  one  of  the  very  grievances  complained  of, 
and  where  neither  of  the  pending  suits  could  determine  the  question  of 
the  rights  of  all  the  parties,  or  as  to  the  whole  fund.  School  District 
V.  Western,  31  Mich.  86. 

§  2.  Wheii  denied.  A  bill  of  interpleader  cannot  be  sustained  where 
the  plaintiff  is  obliged  to  state  that,  as  to  some  of  the  defendants,  he  is  a 
wrong-doer.  United  States  v.  Vietor,  16  Abb.  (N.  Y.)  153  ;  Tyus  v. 
Bust,  37  Ga.  574 ;  Mt.  Holly,  etc.,  Turnpike  Co.  v.  Ferree,  17  N.  J. 
Eq.  117 ;  Quinn  v.  Green,  1  Ired.  (N.  C.)  Eq.  229.  Thus,  if  a  sheriff 
has  an  execution  in  favor  of  one  person,  and  levies  it  upon  property 
claimed  by  another,  he  cannot  require  these  persons  to  interplead,  be- 
cause if  the  claim  of  the  person  against  whom  there  is  no  execution  be 
just,  the  sheriff  is  a  wrong-doer  as  to  him.  Id. ;  Slingshy  v.  Boulton^ 
1  Yes.  <fe  B.  334 ;  Shaw  v.  Coster,  8  Paige,  339  ;  Dewey  v.  ]]liite,  65  No. 
Car.  225.  See  Storrs  v. Payne,  4  Hen.  &  M.  (Ya.)  506.  But  in  Child 
V.  Ilann,  L.  R.,  3  Eq.  806,  the  sheriff  was  allowed  to  file  a  bill  of  inter- 
pleader against  the  execution  creditor  and  the  assignee  in  banhruptcy 
of  the  execution  creditor.  So,  the  sheriff  has  a  remedy  by  an  applica- 
tion to  the  sunnnary  jurisdiction  of  the  court,  in  obedience  to  whose  in- 
junction he  has  suspended  proceedings  under  an  injunction,  for  protec- 
tion and  instructions.  Ex  parte  Sheriff  of  Middlesex,  12  id.  207  • 
Barker  v.  Parker,  42  N.  H.  78. 
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A  debtor  who  has  been  served  with  a  notice  that  an  attachment  has 
been  granted  against  the  property  of  the  creditor  has  no  standing  in 
court  to  interplead  his  creditor  and  the  plaintiffs  in  the  attachment. 
United  States,  etc.,  Co.  t.  Wileij,  41  Barb.  17Y. 

Nor  is  a  bailee  entitled  to  call  npon  a  party  to  interplead  as  to  the 
property  on  the  ground  that  as  to  such  party  he  is  a  stakeholder  or 
trustee,  when,  at  the  time  of  the  bailment,  the  party  was  unknown  anji 
had  no  connection  with  the  transaction.  First  JVational  Bank  v.  Bin- 
iriger,  26  K.  J.  Eq.  345.  And  see  Ltvnd  v.  Seamen) s  Banh,  37  Barb.  129. 

In  Massachusetts  the  remedy  at  law  of  a  person  upon  whom  a  tax  is 
illegally  assessed  by  a  town  or  city  is  plain,  adequate,  complete  and  ex- 
haustive, in  the  event  of  the  tax  being  collected.  Clouston  v.  Shearer,  99 
Mass.  209 ;  Norton  v.  City  of  Boston,  119  id.  194.  A  trustee  under  a 
will  cannot,  therefore,  maintain  a  bill  in  equity  against  two  towns  to  de- 
termine in  which  he  is  liable  to  be  taxed.  Macy  v.  Inhabitants  of  Nan. 
tucket,  121  id.  351.  See,  also,  Greene  v.  Murnford,  5  R.  I.  472.  But 
it  is  held  in  l!s^ew  York  that  where  an  occupied  farm  lying  partly  in 
each  of  two  adjoining  towns  is  assessed  and  taxed  in  both  towns,  and 
warrants  for  the  collection  of  the  taxes  are  placed  in  the  hands  of  the 
respective  town  collectors,  an  action  in  the  nature  of  a  bill  of  inter- 
pleader may  be  maintained  by  the  owner  and  occupant  against  the  two 
collectors  for  the  purpose  of  determining  in  which  town  his  farm  is 
properly  taxed.     Born  v.  Fox,  61  K.  T.  (16  Sick.)  264. 

An  administrator  cannot  maintain  a  bill  of  interpleader  against  those 
claiming  the  benefit  of  an  order  of  distribution.  Freehand  v.  Wilson^ 
18  Mo.  380. 
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CHAPTER  LXXXY. 

JOIKT-STOCK   COMPANIES. 

TITLE   I. 
GENERAL  RULES  AXD  PRINCIPLES. 

ARTICLE   I. 

NATURE,    RIGHTS    AND    LIABILITIES. 

Section  1.  Definition  and  nature.  A  joiut-stock  company  lias 
been  defined  as  an  association  in  which  the  capital  is  thrown  into  one 
mass  and  employed  for  the  general  benefit,  each  member  participating 
in  the  gain  according  to  the  proportion  of  stock  or  capital  wliich  be- 
longs to  him.     Wordsw.  Joint-Stock  Comp.  1. 

Unincoi-porated  joint-stock  companies  are  usually  regarded  as  mere 
partnerships,  differing  from  common  pai-tnershif)s  only  in  the  larger 
number  of  persons  constituting  the  company.  See  Robbins  v.  Butler^ 
24  111.  397;  Bullard  v.  Kintie^j,  10  Cal.  60 ;  Coal  Co.  v.  Fry,  4  Phil. 
(Penn.)  129 ;  Greenwood's  Case,  23  Eng.  Law  &  Eq.  422;  Lafond  v. 
Deems,  52  How.  (N^.  Y.)  41.  It  has,  however,  been  said  that  such 
companies  are  not  pure  partnerships,  for  their  members  are  recognized 
as  an  aggregate  body  ;  nor  are  they  pure  corporations,  for  their  mem- 
bers are  more  or  less  liable  to  contribute  to  the  debts  of  the  collective 
whole.  Tliey  are  rather  associations  of  persons  intermediate  between 
corjiorations  known  to  the  common  law,  and  ordinary  partnerships ;  and 
partaking  of  the  nature  of  both.  Lindley  on  Part.  6.  And  see  Oliver 
V.  Liverpool,  etc.,  Ins.  Co.,  li)0  Mass  531,  530.  Such,  at  least,  would 
seem  to  be  the  character  of  joint- stock  companies  in  England,  where 
they  are  regulated  by  statute.  Put,  generally  speaking,  companies  or 
societies  which  are  not  expressly  sanctioned  by  the  legislature,  jDursuant 
to  some  special  or. general  law,  are  nothing  more  than  ordinary  partner- 
ships, and  the  rules  of  law  respecting  them  are  the  same.  Wells  v. 
Gates,  18  Barb.  557;  Butterfield  v.  Beardsley,  28  Mich.  412;  Moore 
V.  Brink,  4  Hun  (N.  Y.),  402. 
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§  2.  How  organized.  In  England,  owing  to  tlie  difficulty  and  ex- 
pense attending  incorporation,  joint-stock  companies  are  very  common, 
and  there  are  numerous  acts  of  parliament  which  relate  especially  to 
them,  and  which,  in  the  fonnation  of  them,  require  certain  formalities 
to  be  observed.  But  in  this  country,  where  the  same  necessity  for  such 
companies  does  not  seem  to  exist,  because  of  the  facility  of  incorpora- 
tion, the  law  makes  no  distinction  in  respect  to  the  manner  in  which 
they  may  be  created,  between  them  and  private  or  ordinary  copartner- 
ships. See  Wells  v.  Gates,  18  Barb.  557  ;  Cox  v.  Bodfish,  35  Me.  302 ; 
Bahh  V.  Reed^  5  Rawle  (Penn.),  151.  They  have  a  common  name, 
which  is  usually  descriptive  of  their  business,  like  that  of  a  corporation, 
and  they  have  their  officers,  their  by-laws,  and  rules  of  proceeding,  by 
which  they  regulate  the  election  of  officers,  the  transaction  of  busi- 
ness, the  transfer  of  shares,  and  the  like.  Pars,  on  Part.  542.  But  it 
is  only  necessary  that  a  person  should  subscribe  the  articles  of  associa- 
tion to  entitle  him  to  the  rights,  or  make  him  subject  to  the  liabilities 
of  a  member.  Dennis  v.  Kennedy,  19  Barb.  517.  And  see  Walburn 
V.  Ingilhy,  1  Myl.  &  K.  61. 

§  3.  Membership.  The  object  of  an  imincorporated  joint-stock 
company,  or  of  a  voluntary  unincorporated  association,  usually  is,  the 
prosecution  of  some  important  undertaking,  for  which  the  capital  and 
exertions  of  a  few  individuals  would  be  inadequate,  and  it  may  there- 
fore consist  of  an  indefinite,  or  of  a  very  large  number,  of  joint  under- 
takers. But  as  the  privileges  of  membership  in  such  an  association  are 
not  conferred  by  the  sovereign  power,  but  are  merely  created  by  the 
organization  itself,  com-ts  of  law  cannot  compel  the  admission  of  an  ap- 
phcant  for  membership,  nor  interfere  to  restore  a  member  who  has  been 
deprived  for  non-compliance  with  the  conditions  on  which  membership 
is  made  to  depend.  WhiU  v.  Brownell,  4  Abb.  (N.  S.)  162 ;  S.  C,  2 
Daly,  329 ;  affirming  S.  C,  3  Abb.  (N.  S.)  318 ;  Ollery  v.  Brown,  51 
How.  92.  But  see  Leech  v.  Harris,  2  Brewst.  (Penn.)  571.  The  courts 
will  not  interfere,  unless  a  clear  case  of  injustice  is  shown.  Burton  v- 
St.  George's  Society,  28  Mich.  261. 

§  4.  Indiyidual  liabilities.  The  members  of  an  immcorporated 
association,  organized  for  carrying  on  a  business  without  being  incor- 
porated, are  liable,  in  general,  as  partners,  to  third  parties,  to  the  full 
extent  of  the  indebtedness  of  the  association.  Pipe  v.  Bateman,  1 
Iowa,  369  ;  Keasley  v.  Codd,  2  Car.  &  P.  408  ;  Tappan  v.  Bailey,  4 
Mete.  (Mass.)  535  ;  Moore  v.  Brinl,  4  Hun  (N.  Y.),  402 ;  6  N.  T.  Sup. 
(T.  &  C.)  22.  Thus,  a  nmnber  of  persons  signed  a  writing,  com- 
mencing, "We,  the  subscribers,  hereby  form  an  association  or  com- 
pany, for  the  purpose  of  establishing  a  scientific  journal  or  paper."     By 
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this  writing,  three  managers  were  appointed,  who  were  authorized  to 
estabHsh  and  conduct  the  paper,  when  sufficient  capital  was  subscribed, 
paid  in,  or  secured.  Materials  necessary  to  establish  the  paper  were 
purchased  by  an  agent  appointed  by  two  of  the  managers  ;  and  it  was 
held,  1.  That  the  subscribers  to  the  writing  were  liable,  for  the  debt  in- 
curred, as  partners.  2.  That  the  acts  of  the  two  managers  bound  the 
subscribers ;  and  that  the  concui-rence  of  the  third,  if  it  were  necessary, 
where  the  contrary  did  not  appear,  would  be  presumed.  Wells  v. 
Gates,  18  Barb.  554.  So,  the  members  of  an  association  are  lialjle  for 
ii-oods  furnished  on  the  order  of  an  ao;ent  of  the  association,  if  furnished 
with  their  concurrence  and  approbation.  Ridgely  v.  Dohson,  3  Watts 
&  Serg.  118  ;  Rohinson  v.  Robinson,  K)  Me.  240,  See  Fredendall  v, 
Taylor,  23  Wis.  538.  And  where  an  association,  formed  for  any  pur_ 
pose,  afterward  becomes  incorporated,  and  the  corporation  then  ac- 
cepts an  assignment  of  all  the  property  of  such  association,  for  the  pur- 
pose of  carrying  out  their  objects,  they  are  primarily  and  jointly  and 
severally  liable  for  all  the  debts  incurred  before  the  act  of  incorpora- 
tion. ITaslett  y.  Wother spoon,  1  Strobh.  (S.  C.)  Eq.  209.  See,  also, 
Ooddard  v.  Pratt,  16  Pick.  412;  Witmer  v.  Schlatter,  2  Eawle,  359. 

But  where  A  rented  a  room  to  an  association  of  individuals,  at  a 
monthly  rent,  and  after  the  contract,  B  became  a  member  of  the  asso- 
ciation, and,  as  such,  used  and  occupied  the  room,  it  was  held,  that  B 
was  not  liable  for  the  rent  before  or  after  he  became  a  meml)er. 
Barry  v.  Nuckolls,  2  Humph.  (Tenn.)  324.  And  persons  admitted 
to  be  members,  under  articles  of  association  of  an  unincorporated  bank- 
ing company,  formed  for  the  circulation  of  "  change  tickets,''  are  not 
Hal)]e  for  tickets  issued  before  they  became  members.  LaJi'ex.  Mun- 
ford,  12  Miss.  312.  So,  an  association  which  assesses  a  meml)er,  in- 
dividually, before  its  incorporation,  which  incorporation  is  procured 
without  the  concurrence  of  the  member,  cannot  enforce  the  assessment 
against  him.     Richnond,  etc..  Association  v.  Clarke,  61  Me.  351. 

Where  several  persons  are  engaged  in  a  joint  enterprise  for  their 
mutual  benefit,  each  has  a  right  to  demand  and  expect  from  his  asso- 
ciates good  faith  in  all  tliat  relates  to  their  common  interests,  and  no 
one  of  them  will  be  permitted  to  take  to  liimself  a  secret  and  separate 
advantage  to  the  prejudice  of  the  others.  And  wliere  one,  unknown 
to  his  associates,  causes  to  be  transferred  to  the  association,  property 
previously  purchased  by  himself,  at  a  price  exceeding  tliat  paid  by  him 
therefor,  he  is  accountable  to  his  associates  for  the  profits  thus  made. 
Getty  V.  Devlin,  54  N.  Y.  (9  Sick.)  403.  And  see  Secor  v.  Lord,  3 
Keyes  (K  Y.),  525  ;  S.  C,  4  Abb.  Ct.  App.  188.  But  persons  who  are 
the  owners  of  property,  real  or  personal,  may  fonn  a  partnership  or  as- 
VoL.  lY— 21 


162  JOINT-STOCK  COMPANIES. 

sociation  with  others,  and  sell  that  property  to  the  association,  at  any 
price ;  provided,  no  f  randulent  representations  are  made  by  the  vendors. 
Dens7nore  Oil  Co.  v.  Densmo7'e,  64  Penn.  St.  43. 

It  is  the  general  rule  that  the  liability  of  individual  members  of  an 
"unincorporated  joint-stock  company,  growing  out  of  the  association, 
must  be  determined  by  the  law  of  the  place  where  the  association  was 
formed,  and  where  it  had  its  place  of  business.  But  a  bill  of  exchange 
drawn  by  the  association  may  be  governed  by  the  laws  of  the  place 
where  it  is  made  payable.     Cottier  v.  Thomas,  25  Yt.  73. 

§  5.  Officers,  their  rights  and  powers.  A  voluntary  association, 
such,  for  instance,  as  the  order  of  Odd  Fellows,  cannot  confer  judicial 
powers  on  its  officers  or  committees.  The  creation  of  judicial  tribunals 
is  one  of  the  functions  of  the  sovereign  power,  and  an  adjudication  of 
such  officers,  as  such,  on  rights  of  property,  is  not  good  as  a  judgment, 
nor,  it  seems,  as  an  award.  Austhi  v.  Searing,  16  N".  T.  (2  Smith) 
112.     See,  also,  Savannah  Cotton  Exchange  v.  State,  54  Ga.  668. 

Where,  by  the  articles  of  an  unincorporated  joint-stock  association, 
it  was  agreed  that  all  the  property  of  the  company  should  be  vested  in 
trustees  thereafter  to  be  elected,  and  that  the  subscribers  would  pay  to 
such  trustees  the  amount  of  their  respective  subscriptions,  it  was  held 
that  an  action  to  recover  the  amount  subscribed  by  a  member  might  be 
brought  and  maintained  in  the  names  of  the  trustees  so  elected.  Cross 
V.  Jackso7i,  5  Hill  (N.  Y.),  478.  It  would,  however,  have  been  other- 
wise, had  the  articles  contained  no  express  promise  to  pay  the  trustees. 
Id.  And  seej^osf,  167,  §  12.  And  it  has  been  held  that  an  action  cannot 
be  maintained  by  the  treasurer  of  an  unincoi-porated  association,  against 
one,  upon  his  promise  in  writing,  to  pay  money  as  a  subscription,  the 
same  being  payable  to  the  "treasurer"  of  such  association,  alone. 
Uwing  V.  MecUock,  5  Port.  (Ala.)  82. 

Expenses  incurred  by  the  trustees  of  an  unincorporated  land  com- 
pany, though  made  in  good  faith,  and  although  they  tended  greatly  to 
enhance  the  value  of  the  land,  cannot  be  allowed  as  a  credit  to  the 
trustees  in  their  account,  unless  such  expenditures  were  authorized  by 
the  company.  McKinley  v.  Irvine,  13  Ala.  681.  See,  also,  Crumh 
A])peal,  m  Penn.  St.  474. 

§  6.  Officers,  their  duties  and  liabilities.  The  directors  of  an 
unincorporated  company  stand  in  the  relation  of  trustees  to  the  stock- 
holders ;  and  any  gain  which  may  accrue  to  them  in  the  discharge  of 
their  official  duties  must  inure  to  the  benefit  of  their  cestuis  que  trust. 
Coal  Com/pany  v.  Fry,  5  Phil.  (Penn.)  129.  But  the  trustees  of  an 
association  are  not  individually  liable  for  its  debts  unless  the}''  have  in 
some  way  specially  rendered  themselves  liable.      'Wolf  \.  Schlieffer,^ 
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Brewst.  (Penn.)  563.  The  treasurer  of  a  voluntary  association  for 
charitable  purposes  ^vill  be  required  to  account  for  the  money  in  his 
hands,  and  to  pay  it  over  to  those  entitled  to  receive  it  according  to  the 
interests  of  the  association.  Penfield  v.  Skinner,  11  Yt.  296.  See, 
also,  Bennett  v.  Wheeler,  12  La.  Ann.  T63  ;  Eoehler  v.  Broion,  2 
Daly  (K  T.),  78  ;  S.  C,  31  How.  235.  And  it  is  held  that  a  committee 
appointed  by  an  unincorporated  association  to  make  airangements  for 
a  public  exhibition  are  individually  liable  for  work  necessary  for  the 
occasion,  which  a  sub-committee  of  their  number  procure  to  be  done, 
although  in  making  the  contract  the  sub-committee  assumed  to  act  as 
officers  of  the  association.  Fredendall  v.  Taylor,  23  Wis.  538.  And 
see  McCartee  v.  Charnhers,  6  Wend.  649;  Sizer  v.  Daniels,  G6  Barb. 
426. 

When  a  joint-stock  operation  has  been  adjusted  by  the  distribution 
of  stock  pro  rata,  according  to  the  interest  paid  for  by  the  parties,  such 
adjustment  cannot  be  disturbed  at  the  instance  of  one  of  the  stock- 
holders. Managers  appointed  in  pursuance  of  a  joinder  of  interests,  to 
conduct  the  afEaii^s  of  the  parties  joined,  are  liable  for  neglect  or  fraud ; 
but  the  stockholders  stand  to  each  other  in  the  relation  of  co-owners  of 
the  property  managed,  and  cannot  be  made  liable  for  the  acts  of  their 
managers.  Boody  v.  Drew,  46  How.  {^.  Y.)  459  ;  S.  C,  2  JS".  T.  Sup. 
(T.  &  C.)  69. 

§  T.  Of  the  property  of  the  company.  There  are  said  to  be  four 
elements  of  property  in  all  joint-stock  companies  :  First,  the  capital 
stock ;  second,  the  corporate  property ;  third,  the  franchise ;  and 
fourth,  the  individual  stock  of  the  stockholders.  Louisville,  etc.,  R. 
R.  Co.  V.  State,  8  Heisk.  (Tenn.)  663,  795.  It  has  frequently  been 
held  that  a  voluntary,  unincorporated  association  has  not  legal  capacity 
to  receive  a  donation,  even  for  a  purpose  denominated  "  charitable." 
See  Green  v.  Allen,  5  Humph.  (Tenn.)  170 ;  Goesele  v.  Bimeler,  5 
McLean,  223 ;  Baptist  Association  v.  Hart,  4  Wheat.  (U.  S.)  1 ;  Shei'- 
wood  V.  American  Bible  Society,  1  Keyes  (N.  Y.),  561 ;  S.  C,  4  Abb. 
Ct.  App.  227 ;  ^Yhite  v.  Howard,  46  X.  Y.  (1  Sick.)  144 ;  ante.  Vol.  2, 
148,  149.  But  that  a  bequest  to  such  an  association  wmy  be  valid  or 
be  made  to  take  effect  indirectly.  See  Preachers'  Aid  Society  t.  Rich, 
45  Me.  552 ;  Cahill  v.  Bigger,  8  B.  Monr.  (Ky.)  211 ;  Smith  v.  Nelson^ 
IS  Vt.  511,  546 ;  Peahody  v.  Eastern  Methodist  Society,  5  Allen,  540 ; 
Gibson  V.  McCall,  1  Rich.  (S.  C.)  174. 

The  funds  of  an  association  which  are  placed  under  the  control  of  its 
managers  for  the  purposes  for  which  they  have  been  raised,  may  be 
appropriated  to  any  purpose  within  the  scope  of  the  general  object,  by 
a  majority  of  the  members  present  at  a  regularly  convened  meeting  of 
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such  association.  But  they  can  only  be  thus  appHed  to  further  the 
general  purpose  for  which  they  were  contributed.  Thus,  money  con- 
tributed to  free  a  district  from  a  draft  of  soldiers  cannot,  by  a  vote  of  a 
mere  majority  of  the  persons  contributing  it,  be  devoted  to  establish  a 
city  dispensary.  Abels  v.  McKean,  18  N.  J.  Eq.  iCB.  So,  the 
profits  of  a  fair  are  required  to  be  applied  to  the  purposes  for  which 
the  fair  was  held ;  and  self -constituted  trustees  have  no  right  to  divert 
the  fund  from  those  purposes.     Morton  v.  Smith,  5  Bush  (Ky.),  467. 

There  is  no  legal  impediment  to  the  vesting  of  the  title  to  property 
in  a  company  or  association  before  they  become  incorporated,  and  no 
formal  transfer  of  the  joint  property  is  necessary  upon  the  formation 
of  the  corporation,  provided  it  is  acquired  for  the  purpose  of  forming 
a  corporation,  and  the  members  of  the  association  agree  that  it  shall 
belong  to  the  corporation  when  formed.  American  Silk  Works  v. 
Salomon,  6  N.  Y.  Sup.  (T.  &  C.)  352 ;  S.  C,  4  Hun,  135.  Thus, 
corporations  may  acquire  title  to  money  paid  upon  subscriptions  to  cap- 
ital stock  before  the  corporation  has  a  legal  existence,  and  it  has  been 
held  that  they  may  be  formed  by  means  of  contributions  of  property 
other  than  money.     Boyiiton  v.  Hatch,  IT  N.  Y.  (2  Sick.)  225. 

§  8.  Of  tlie  stock  generally.  As  it  respects  the  stock  of  an  unin- 
corporated joint- stock  company,  it  may  be  regarded  as  settled  : 

First,  that  any  stockholder  may  transfer  his  interest  in  any  way 
which  would  operate  a  transfer  at  common  law,  regardless  of  the  rules 
of  the  company,  and  yet  the  transfer  will  be  valid.  See  Alvord  v. 
Smith,  5  Pick.  232  ;  Fox  v.  Clifton,  6  Bing.  776  ;  S.  C,  9  id.  115. 

Second,  that  the  transferee  in  such  case  will  neither  be  a  partner  by 
such  irregular  transfer,  nor  have  any  claim  against  the  company  to  be 
a  partner.  Harper  v.  Raymond,  3  Bosw.  (N.  Y.)  29 ;  S.  C,  7  Abb. 
142  ;  Ifarquand  v.  j^ew  York  Manuf.  Co.,  17  Johns.  525,  535  ;  Bray 
V.  Fromont,  6  Madd.  5  ;  Moddeicell  v.  Keever,  8  Watts  &  Serg.  63 ; 
Kingman  v.  Spurr,  7  Pick.  235.  See  Smith  v.  Virgin,  33  Me. 
148. 

Third,  that  this  transferee  might  require  an  account  and  settlement, 
so  far  as  to  ascertain  his  rights  and  the  value  of  his  share,  but  would 
have  no  right  to  any  particular  thmg  in  specie,  nor  to  a  division  of  the 
effects.  See  Putnam  v.  Wise,  1  Hill  (N.  Y.),  234 ;  Kingman  v.  S;purr, 
7  Pick.  235 ;  Burnes  v.  Pennell,  2  H.  L.  Cas.  497. 

Fourth,  that  if  a  stockholder  transfer  his  share  agreeably  to  all  the 
rules  of  the  company,  the  latter  may,  nevertheless,  with  or  without 
reason,  refuse  to  accept  the  transferee  as  a  partner,  and  withhold  his 
certificate.  Pars,  on  Part.  546,  547.  And  see  NicoH  v.  Mumford,  4 
Johns.  Ch.  522 ;  Tatam  v.   Williams,  3  Hare,  347. 
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Where  an  unincorporated  joint-stock  association  is  formed,  and  the 
members  of  it,  by  the  articles  of  association,  promise  to  pay  the  amount 
of  stock  by  them  severally  subscribed,  in  calls  to  be  made  by  trustees 
named  in  the  articles,  an  action  at  law  lies  to  enforce  such  promise, 
notwithstanding  tliat  both  the  plaintiffs  and  the  defendants  are  mem- 
bers of  the  association,  and  consequently  copartners.  Toionsend  v. 
Goewey,  19  Wend.  424.  See  Crater  v.  Bininger,  45  N.  Y.  (6 
Hand)  545. 

W  here  the  trustees  of  the  stockholders  in  a  private  association  suf- 
fered shares  in  the  stock  to  be  transferred  to  a  honajlde  purchaser 
without  notice,  by  a  person  not  having  authority  to  make  the  transfer, 
it  was  held  that  the  loss,  in  a  contest  between  such  purchaser  and  the 
stockholders,  ought  to  fall  on  the  latter.  Cohen  v.  Givynn,  4  Md.  Ch. 
357. 

§  9.  Contracts,  rights  and  liabilities  under.  By  the  articles  of 
association  of  an  incorporated  company  it  was  provided  that  the  agents 
and  trustees  should  have  no  authority  to  bind  it  l)y  contract,  unless 
containing  a  restriction  that  payment  should  be  made  solely  out  of  the 
joint  property  of  the  association.  The  president,  however,  made  an 
oral  contract  with  the  plaintiff  for  work  to  be  done  Ijy  him  without  any 
such  restriction ;  and  it  was  held  that  the  contract  was  void,  but  that 
the  company  having  had  the  benefit  of  the  work,  its  members  were  lia- 
ble to  the  plaintiff  for  it  on  a  quantum  meruit.  Sullivan  v.  Campbell^ 
2  Hall  (N.  Y.),  271. 

A  part  of  the  members  of  a  voluntary  association  cannot  bind  the 
others  without  their  consent  before  the  act  which  it  is  claimed  binds 
them  is  done,  or  they,  with  full  knowledge  of  the  facts,  ratify  and  adopt 
it.  There  are  cases  in  which  the  act  done  is  so  clearly  in  furtherance 
of  the  object  for  which  the  association  was  organized,  that  all  will  be 
presumptively  bound  by  it;  but  when  such  is  not  the  case,  consent  or 
ratification  must  be  proved.     Sizer  v.  Daniels^  ^^  Barb.  426. 

Where  the  ])resident  and  other  members  of  an  incorporated  company 
purchased  and  paid  for  property  for  the  company,  without  authority, 
a  ratification  Ijy  managers  of  the  company,  who  had  no  authority  to 
borrow  money  or  increase  the  capital,  was  held  to  be  insufficient  to 
bind  the  members.      GrurrCs  Appeal^  ^^  Penn.  St.  474. 

But  evidence  of  the  custom  of  an  unincorporated  union  store  associa- 
tion, of  its  established  and  uniform  mode  of  doing  business,  is  held  to 
be  admissible  to  show  acquiescence  in,  or  consent  to,  a  departure  from 
its  by-laws.  And  the  directors  of  such  an  association  will  not  be  held 
liable  for  its  losses  because  they  neglected  to  perform  some  of  the  duties 
imposed  by  the  by-laws,  when  such  duties  were  jirincipally  transferred 
by  the  association  to  an  agent,  and  the  members  knew  of  and  acquiesced 
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in  the  disregard  of  the  by-laws,  and  when  such  losses  cannot  be  directly 
traced  to  the  negligence  of  the  directors.  Henry  v.  Jackson^  37  V"t. 
431.     See  Dow  v. ^ Moore,  47  N.  H.  419. 

§10.  Dissolutiou  of  company.  See  <;mz!e,  164,  §  8.  When  a  joint-stock 
company  or  association  can  no  longer  be  carried  on,  with  reference  to 
the  objects  originally  contemplated,  or  on  account  of  a  failure  in  pro- 
curing the  requisite  amount  of  capital,  or  in  consequence  of  disputes 
between  the  shareholders,  it  becomes  expedient  to  dissolve  the  concern. 
And  in  order  to  effect  this,  application  must  be  made  to  a  court  of 
equity,  unless  by  the  j)rovisions  of  any  particular  charter  or  statute, 
incorporating  or  regulating  a  company,  a  precise  time  has  been  fixed 
during  which  the  partnership  shall  last,  or  it  has  been  stipulated  that  a 
dissolution  shall  take  place  in  the  event  of  certain  circumstances  arising 
as  therein  specified.  In  the  former  case  the  partnership  is  ipso  facto 
dissolved  at  the  expiration  of  the  term.  In  the  latter,  the  dissolution 
takes  place  on  the  happening  of  the  given  or  stipulated  event.  See 
Wordsw.  Joint-Stock  Comp.  392.  And  where  a  sale  and  distribution 
of  the  property  in  a  certain  period  is  positively  provided  for  by  private 
articles  of  association,  any  of  the  shareholders  have  a  right  to  insist 
upon  a  sale  and  distribution  according  to  the  articles,  although  it  may 
not  be  for  the  interest  of  the  concern.  Mann  v.  Butler^  2  Barb.  Ch. 
362. 

It  has  been  held  that  the  exclusion  of  a  member  from  the  privilege 
of  membership  in  a  voluntary  association,  or  the  exclusion  of  one 
elected  a  trustee  from  the  exercise  of  his  office,  may  be  sufficient  ground 
for  decreeing  a  dissolution.  Berry  v.  Cross,  3  Sandf.  Ch.  1 ;  Gorniari 
V.  Russell,  14  Cal.  532 ;  S.  C.  affirmed,  18  id.  688.  Thus,  if  a  volun- 
tary association  for  mutual  relief  in  sickness  or  distress  exclude  a  mem- 
ber from  its  meetings,  because  he  refuses  to  take  an  oath  administered 
by  the  president,  which  oath  was  not  required  by  the  constitution  or  the 
by-laws,  and  is  foreign  to  the  objects  of  the  association,  this  is  held  to 
be  ground  for  a  dissolution.  Id.  And  see  Buckley  v.  Cater,  17  Yes. 
19,  note ;  Beaumont  v.  Meredith,  3  Yes.  &  B.  180  ;  Ellison  v. 
Bignold,  2  Jac.  &  W.  511 ;  ante,  160,  §  3. 

Where  the  articles  of  a  voluntary  association  provided  that  upon  a 
sale  by  any  member  of  the  property  in  reference  to  which  he  had  be- 
come a  member  of  the  association,  and  notice  thereof  to  the  secretary, 
such  member  should  be  discharged  from  further  liability,  and  that  his 
successor  in  the  ownership  could  be  substituted  in  his  place  as  a  mem- 
ber upon  signing  the  articles  —  it  was  held  that  neither  the  sale  by  a 
member  of  his  property,  nor  the  withdrawal  from  the  association  of  any 
owner,  operated  as  a  dissolution  of  the  association  so  as  to  exonerate 
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those  who  continued  members  from  assessments  laid  hy  the  association. 
T?'oi/  Iron,  etc.,  Factory  v.  Window,  4:5  Barb.  231.  Under  such  arti- 
cles the  obligation  would  rest  upon  those  who  remained,  after  any  with- 
drawal and  any  neglect  of  the  successor  to  become  a  member,  to  con- 
tribute their  due  proportion  as  previously  agreed  upon,  to  sustain  the 
expenses  of  the  association.  Id. 

Upon  the  dissolution  of  a  joint-stock  company,  it  is  the  duty  of  the 
trustees  to  convert  the  assets  into  money,  and  distribute  the  proceeds 
among  the  stockholders.  They  have  no  right  to  exchange  the  assets,  or 
any  portion  thereof,  of  the  old  association,  for  the  corporate  stock  of 
any  association,  without  the  consent  of  all  the  stockholders.  Mann  v. 
Butler,  2  Barb.  Ch.  362.  And  see  Penfield  v.  SMnner,  11  Yt.  296 ; 
Lalce  V.  Mumford,  12  Miss.  312.  And  a  stockholder  not  consenting 
to  such  exchange  may  recover  the  amount  of  his  stock  so  wrongfully 
disposed  of.     Frothingharii  v.  Barney,  6  Hun  (]^.  Y.),  366. 

§  11.  Action  by  the  company.  Unincorporated  voluntary  associa- 
tions, except  for  charitable  purposes,  whatever  may  be  the  number  of 
their  members,  and  of  whatever  nature  or  extent  the  object  undertaken, 
are  nothing  more  than  partnerships.  And  when  suit  is  brought  in  their 
behalf,  it  must  be  brought  in  the  name  of  the  partners,  or  in  the  name 
of  one  or  more  for  the  use  of  all.  Pipe  v.  Bateman,  1  Iowa,  3G9 ; 
Birniingliani  v.  Gallagher,  112  Mass.  190  ;  Coc1d)urn  v.  Thoiyij^son^ 
16  Yes.  321 ;  Gorman  v.  Russell,  14  Cal.  531. 

It  is  not  illegal  for  workmen  to  form  and  act  as  an  association  for 
the  purpose  of  protecting  themselves  against  the  "  encroachments  "  of 
their  employers,  and  to  agree  in  furtherance  of  such  object  not  to  teach 
others  their  trade  unless  by  consent  of  the  society.  And  such  an  asso- 
(.'iation  of  workmen  can  maintain  an  action  for  the  recovery  of  money 
belonging  to  them,  although  in  attempting  to  carry  out  such  purpose 
they  have  been  guilty  of  illegal  acts.     Snow  v.  WheeUr,  113  Mass.  179. 

g  12.  Actions  against  the  company.  When  the  articles  of  asso- 
ciation do  not  regulate  tlie  remedies  of  members  as  between  themselves, 
the  general  law  of  partnership  apj^lies,  and  an  associate  cannot  maintain 
assumpsit,  for  goods  sold  and  delivered,  against  the  association  ;  neither 
can  his  assignee.  Bullard  v.  Kinney,  10  Cal.  60.  Nor  is  a  member 
entitled  to  compensation  for  conducting  the  business  of  the  company. 
Coal  Company  v.  Fry,  4  Phil.  (Penn.)  129.  And,  in  general,  an  action 
cannot  be  maintained  by  a  member  against  the  company  or  by  the  com- 
pany against  a  member,  on  a  contract  between  him  and  the  company. 
Wilson  V.  Curzon,  15  Mees.  &  W.  532  ;  Per  ring  v.  Hone,  4  Bing.  28  ; 
Holmes  v.  Higgins,  1  B.  &  C.  74.  A  member  of  a  joint-stock  com- 
pany may,  ho^vever,  like  a  member  of  an  ordinary  partnership,  recover 


168  JOINT-STOCK  COMPARES. 

compensation  for  services  rendered  to  the  company  previous  to  his  hav- 
ing become  a  member  of  it.  Lucas  v.  Beach,  1  Man.  &  G.  417.  Bat 
where  an  action  was  brought  against  a  raih'oad  company  to  recover  the 
value  of  services  performed  before  the  incorporation,  in  procuring  the 
charter,  making  surveys,  etc.,  it  was  held  that  the  plaintiffs  could  not 
recover  in  the  absence  of  proof  that  a  majority  of  the  coi'porators  or 
promoters  of  the  corporation  authorized  the  service.  BelVs  Gap  R.  It. 
Co.  V.  Christy,  79  Penn.  St.  5i ;  S.  C,  21  Am.  Eep.  39. 

One  of  several  associates  having  employed  the  plaintiffs  to  do  work 
for  the  benefit  of  the  association,  and  having  accounted  with  his  associ- 
ates on  the  basis  of  assuming  and  being  credited  with  payment  of  what 
is  due  to  the  plaintiffs,  is  held  liable  to  the  plaintiffs  therefor,  without 
his  associates  being  joined  in  the  action.  Secor  v.  Lord,  3  Keyes  (N. 
T.),  525  ;  S.  C,  4  Abb.  Ct.  App.  188. 

Under  the  statute  of  Kew  York,  allowing  an  action  against  an  unin- 
corporated association,  composed  of  not  less  than  seven  persons,  to  be 
brought  against  the  president  or  treasurer,  it  is  not  necessary  that  the 
individuals  comprising  the  membership  should  be  made  parties.  The 
action  is  well  brought  against  the  president  or  treasurer  of  the  association 
named  as  defendant.  Olery  v.  Brown,  51  How.  (X.  Y.)  92.  But  an 
action  against  the  president,  secretary  and  treasurer  is  improperly 
brought.     Schmidt  v.  Gunther,  5  Daly  (IST.  Y.),  452. 

The  fact  that  when  articles  purchased  for  the  use  of  an  association 
were  first  ordered,  the  credit  was  given  not  to  the  association,  but  to  an 
individual,  will  not  prevent  the  association  from  being  held  liable  if  the 
articles  are  received  and  used  by  its  agents  in  its  works  and  business. 
But  as  such  liability  arises  out  of  the  fact  that  the  association  was  the 
real  party  for  whom  the  goods  were  furnished,  it  continues  only  so  long 
as  the  association  continues  to  sustain  that  relation  to  the  business  in 
which  the  debt  was  contracted.  When  the  association  ceases  to  be  in- 
terested m  the  works  by  a  transfer  of  its  interest  therein  to  a  new  com- 
pany, it  is  not  liable  for  goods  afterward  furnished.  An  agent's  au- 
thority to  bind  the  association,  by  accepting  goods,  ends  when  it  parts 
Avith  its  interest.  AlUn  v.  Clark,  65  Barb.  563.  And  see  Heath  v. 
Sansom,  4  Barn.  &  Ad.  175 ;  Grosvenor  v.  Lloyd,  1  Mete.  (Mass.)  19. 

If  one  of  the  members  of  a  joint-stock  company  or  association  dies, 
a  creditor  of  the  association  must  proceed  and  exliaust  his  remedy 
against  the  surviving  members  before  he  can  maintain  an  action  against 
the  personal  representatives  of  the  deceased.  Moore  v.  Brink,  4  Hun 
(N.  Y.),  402;  S.  C,  6  K  Y.  Sup.  (T.  &  C.)  22. 


JOmT  TENANTS  AND  TENANTS  IN  COMMON.    169 


CHAPTER  LXXXVI. 

JOINT  TENANTS  AND  TENANTS  IN  COMMON. 

TITLE  I. 

OF  THE  TENANCY  IN  GENEKAL. 
AKTICLE  I. 

OF   THE   NATURE    OF   THE    ESTATE. 

Section  1.  Definition  and  nature.  As  to  joint  tenancy,  and  ten- 
ancy in   common,  in  chattels,  see  ante^  Yol.  2,  pp.  246  to  248. 

At  common  law,  an  estate  in  joint  tenancy  is  where  lands  or  tene- 
ments arc  granted  to  two  or  more  persons  to  hold  in  fee  simple,  fee 
tail,  for  life,  for  years,  or  at  will.  1  Broom  &  Had.  Com.  (Wait's  ed.) 
640.  In  consequence  of  such  grants  an  estate  is  called  an  estate  in 
joint  tenancy,  which  signifies  a  union  or  conjunction  of  interest.  Each 
joint  tenant  has  the  entire  possession  of  every  parcel  and  of  the  whole ; 
and  this  miity  and  entirety  of  interest  and  possession  has  given  rise  to 
the  principal  incident  to  the  estate,  which  is  the  right  of  survivorship. 
The  interest  being  not  only  equal  or  similar,  but  also  one  and  the  same, 
on  the  death  of  his  companion,  the  sole  interest  in  the  whole  remains 
to  the  survivor.  See  id. ;  Co.  Litt.  180  h ;  "Wms.  Real  Prop.  112 ; 
Ooster  v.  Lorillard,  14  Wend.  265,  336. 

A  tenancy  in  common  is  where  two  or  more  hold  possession  of  lands 
or  tenements  at  the  same  time  by  several  and  distinct  titles.  Washb. 
Real  Prop.  415.  And  the  essential  difference  between  joint  tenants 
and  tenants  in  common  is,  that  joint  tenants  have  the  land  by  one  joint 
title  and  in  one  right ;  and  tenants  in  common  by  several  titles,  or  by 
one  title  and  several  rights  —  which  is  the  reason  that  joint  tenants  have 
one  joint  freehold,  and  tenants  in  common  have  several  freeholds.  Co. 
Litt.  189,1.  Or,  as  more  briefly  expressed  —  joint  tenants  have  one 
estate  in  the  whole  and  no  estate  in  any  particular  part.  Tenants  in 
common  have  several  and  distinct  estates  in  their  respective  parts.  1 
Yol.  IY.—  22 
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Prest.  Est.  137.  Uuitj  of  right  of  possession  merely,  is  all  that  is  re- 
quired to  constitute  a  tenancy  in  common.  Pv.tnam  v.  liitchie,  6 
Paige,  390. 

§  2.  Who  are  joint  tenants,  or  tenants  in  common.  The  dis- 
tinguishing characteristics  of  a  joint  tenancy  is  the  right  of  survivor- 
ship. Two  corporations,  therefore,  cannot  hold  land  as  joint  tenants  ; 
for  being  each  perpetual,  there  can  be  no  survivorship  between  them. 
De  Witt  V.  San  Francisco^  2  Cal.  289.  Nor  can  a  corporation  hold 
lands  as  joint  tenant  with  a  natural  person,  since  there  is  no  reciprocity 
of  sm-vdvorshij)  between  them.  Id. ;  Aug.  and  Ames  on  CorjD.,  §  185. 
But  corporations  may  hold  as  tenants  in  common,  either  with  natural 
persons  (id. ;  Telfair  v.  Howe,  3  Pich.  [S.  C]  Eq.  235) ;  or  with  them- 
selves. DeWdt  V.  San  Frandsco,  2  Cal.  289.  See  Wew  York,  etc., 
Canal  Co.  v.  Fulton  Bank,  7  Wend.  412.  And  all  natural  persons 
may,  of  course,  be  joint  tenants  with  each  other. 

But  the  common  law  clearly  recognizes  the  distinction  between  tho 
estates  of  joint  tenants,  and  that  of  husband  and  wife  uj)on  a  convey- 
ance to  them  In  the  case  of  joint  tenants  in  fee  simple,  each  would 
have  a  right,  without  the  consent  of  the  other,  to  dispose  of  an  undi- 
vided moiety  of  the  inheritance.  But  in  the  case  of  a  conveyance  of 
land  in  fee  simple  to  a  man  and  his  wife,  they  take  not  by  moieties,  but 
by  entireties  ;  and  while  the  husband  may  do  what  he  pleases  with  the 
rents  and  profits  during  coverture,  he  cannot  dispose  of  any  part  of 
the  inheritance  without  his  wife's  concm'rence.  Hemingway  v.  Scales, 
42  Miss.  1 ;  S.  C,  2  Am.  Pep.  586  ;  Beach  v.  HolUster,  5  N".  Y.  Sup. 
(T.  &  C.)  568 ;  S.  C,  3  Hun,  519  ;  Bates  v.  Seely,  46  Penn.  St.  248  ; 
Thomas  v.  Bebaum,  1  McCart.  (N.  J.)  37 ;  Wales  v.  Coffi^n,  13  Allen, 
213 ;  Stuckey  v.  Keefe's  Ex'rs,  26  Penn.  St.  397.  On  the  death  of 
either,  the  whole  estate  goes  to  the  sm'vivor.  Id.  But  it  has  been  held 
as  the  law  in  Connecticut,  that  where  land  is  given  to  husband  and 
wife  they  take  as  joint  tenants,  and  consequently,  that  a  conveyance  by 
the  husband  alone  of  his  interest  is  valid  and  eflfectual.  Benedict  v. 
Gaylord,  11  Comi.  337.  And  in  Ohio,  where  no  joint  tenancy  exists, 
and  the  doctrine  of  survivorship  is  unknown,  even  as  to  a  devise  to 
husband  and  wife,  they  take  as  tenants  in  common,  and  not  as  tenants 
of  the  entirety.      Wilson  v,  Fleming,  13  Ohio,  68. 

If  an  estate  be  made  to  husband  and  wife,  and  a  tliird  person,  and 
tlieir  heirs,  the  husband  and  wife  take  but  one  moiety,  and  the  third 
person  takes  the  other.  Back  v.  Andrew,  2  Yern.  120.  And  see  Att.- 
Gen.  V.  Bacchus,  9  Price,  30  ;  Doe  v.  Wilson,  4  Barn.  &  Aid.  303. 

Infants  may  be  joint  tenants.  Bac.  Abr.,  Joint  Tenants,  B.  And  a 
child  becomes,  at  its  birth,  joint  tenant  with  the  mother,  of  lands  which. 


JOmT  TENANTS  AND  TENANTS  IN  COMMON.     171 

the  latter  holds  in  special  tail.  Powell  v.  Powell^  5  Bush  (Ky.),  G19. 
Under  a  devise  of  an  estate  "  to  my  three  daughters,  Max-garet,  Eliza- 
beth, and  Mary  "  (Mary's  children  to  take  their  mother's  share),  — there 
was  held  to  be  a  tenancy  in  common  between  the  two  daughters  and 
the  children  of  the  third,  and  not  a  joint  tenancy.  Martin  v.  Smith, 
5  Binn.  (Penn.)  16. 

As  a  general  rule,  co-trustees  are  joint  tenants.  Webster  v.  Yande- 
venter,  6  Gray,  428  ;  Parsons  v.  Boyd,  20  Ala.  112.  And  a  conveyance 
to  a  trustee  for  the  use  and  benefit  of  two  or  more  persons  vests  the 
equitable  estate  in  the  cestuis  que  trust  as  joint  tenants.  Greer  v. 
Blanchar,  40  Gal.  194. 

In  cases  of  contracts  between  the  owner  and  the  cultivator  of  the 
land  for  a  division  of  the  crops,  they  are  tenants  in  common  therein 
until  the  crops  are  separated  and  severed.  And  either  party  may  sell 
or  mortgage  his  portion  of  the  crops.  Htcrd  v.  Darling,  14  Yt.  214  ; 
Knox  V.  Marshall,  19  Cal.  617;  Carr  \.  Dodge,  40  N".  H.403  ;  Walker 
x.Fitts,  24  Pick.  191;  Williams  v.  Nolen,  34  Ala.  167;  Gafford  v. 
Stearns,  51  id.  434  ;  Jones  v.  Chamherlin,  5  Heisk.  (Tenn.)  210  ;  Mann 
V.  Taylor,  id.  267.  And  see  ante,  Yol.  2,  p.  248.  But  see  Tanner  v. 
Hills,  48  N^.  Y.  (3  Sick.)  662.  So,  two  or  more  persons,  hiring  land 
by  an  instrument  under  seal,  and  agreeing  to  pay  rent  in  a  certain  pro- 
portion of  the  crop,  are  held  to  be  tenants  in  common,  not  partners  of 
the  crop,  until  a  division  is  made.  Putnam  v.  Wise,  1  Hill  (N.  Y.),  234. 
And  where  one  was  tenant  for  years  of  a  spring,  under  a  lease  not  re- 
corded, and  another  purchased  one-half  of  the  land  in  whicli  the  spring 
was,  without  notice  of  the  incumbrance,  and  subsequently  purchased 
the  other  half,  with  notice,  they  were  held  to  be  tenants  in  common  of 
the  spring  while  the  term  continued.  Herbert  v.  Odlin,  40  N.  II.  267. 
So,  the  lease  of  a  pew  in  pei-petuity  makes  the  lessees  tenants  in  com- 
mon of  realty.  St.  PauVs  Church  v.  Ford,  34  Barb.  16.  So,  where 
there  are  two  several  grants  of  the  same  land,  bearing  the  same  date, 
upon  surveys  recorded  and  certified  the  same  day,  ami  purporting  to 
have  been  made  upon  waiTants  issued  the  same  day,  the  grantees  take 
as  tenants  in  conmion.  Young  \.  DeBruhl,  11  Rich.  (S.  C.)  L.  638. 
And  see  Sechel  v.  Engle,  2  Rawle  (Penn.),  ^^ ;  Welch  v.  Sackett,  12  Wis. 
243. 

But  a  tenant  in  dower,  not  having  her  dower  interest  in  the  land 
assigned  to  her,  is  not  a  tenant  in  common  witli  tlie  children  of  the 
deceased  owner  of  the  land.  Grossman  v.  Lauber,  29  Ind.  618  ;  Jack- 
son V.  0" Donaghy,  7  Johns.  247;  Ex  parte  Burgess,  1  Del.  Ch.  233. 
And  a  privilege  reserved  to  a  person  in  a  dwelling-house  for  a  particular 
purpose,  and  for  a  hmited  time,  does  not  constitute  him  a  tenant  in  com- 
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mon  of  the  estate.  Ahhott  v.  Wood,  13  Me.  115.  So  where  certain 
rooms  in  a  house  are  assigned  to  a  tenant  for  life,  and  the  reversion  in 
these  belongs,  with  the  rest  of  the  house,  to  another,  the  parties  are  not 
tenants  in  common.      Wiggi?i  v.  Wiggin,  43  N.  H.  561. 

§  3.  Tenancy,  how  created.  The  creation  of  an  estate  in  joint 
tenancy  depends  on  the  wording  of  the  deed  or  devise  by  which  the 
tenants  claim  title,  as  such  an  estate  can  only  arise  by  purchase  or  act 
of  the  parties,  and  never  by  descent  or  act  of  the  law.  1  Broom  & 
Had.  Com.  (Wait's  ed.)  640.  A  joint  tenancy  may,  however,  be 
created  as  well  by  disseizin  as  by  deed  or  devise.     Putney  v.  Dresser, 

2  Mete.  (Mass.)  583,  586.  Joint  tenancies  are  not  favored  at  law,  nor 
in  equity,  and  a  joint  tenancy  "will  never  be  inferred  w^here  a  testator 
meant  division.     Martin  v.  Smith,  5  Binn.  (Penn.)  16. 

A  devise  to  the  mfe  for  life  with  the  remainder  to  the  testator's 
daughters,  his  heirs-at-law,  their  heirs,  executors  and  administrators, 
makes  them  joint  tenants.  (Jamphell  v.  Heron,  1  Tayl.  (N.  C.)  199. 
And  see  Dott  v.  Willson,  1  Bay  (S.  C),  457.  So,  a  conveyance  in 
mortgage  to  several  persons  in  fee,  to  secure  the  payment  of  a  debt 
due  to  the  mortgagees  jointly,  creates  a  jomt  tenancy  {Donnels  v. 
Edwards,  2  Pick.  617) ;  and  the  assignment  of  a  mortgage  to  two,  as 
trustees  of  an  unincorporated  society,  vests  the  title  in  them  as  joint 
tenants.      Webster  v.  Yandeventer,  6  Grray,  428. 

Tenancy  in  common  may  be  created  either  by  the  destruction  of  the 
two  other  estates,  in  joint  tenancy  and  coparcenary,  or  by  special 
limitations  in  a  deed  or  will,  or  by  a  conveyance  of  an  undivided  share 
by  the  owner  of  the  whole.  1  Broom  tfe  Had.  Com.  ("Wait's  ed.)  651. 
In  a  will,  the  construction  of  which  is  less  strict  than  that  of  a  deed, 
any  gift  imputing  a  division  or  distribution  {Ackerman  v.  Burrows, 

3  Yes.  &  B.  54 ;  Phillijps  v.  Phillips,  2  Yern.  430) ;  or  containing 
words  denoting  equality  of  interest,  will  confer  a  tenancy  in  common. 
Harrison  v.  Foreman,  5  Yes.  206.  And  it  may  be  generally  stated 
that,  in  this  country,  wherever  two  or  more  j)ersons  acquire  the  same 
estate  by  the  same  act,  deed  or  debase,  and  no  indication  is  therein 
made  to  the  contrary,  they  will  hold  as  tenants  in  common.  1  "Washb. 
Real  Prop.  416.  And  see  WiswallY.WilMns,o\t.  87;  Briscoe  y. 
McGee,  2  J.  J.  Marsh.  (Ky.)  370 ;  Partridge  v.  Colegate,  3  Har.  & 
McH.  (Md.)  339  ;  Miller  v.  Miller,  16  Mass.  59  ;  Hvans  v.  Brittain, 
3  Serg.  &  K.  135.  And  where  a  deed  in  form  creates  a  joint  tenancy 
in  the  grantees,  yet  a  court  of  equity  will  construe  it  to  be  a  tenancy  in 
common,  where  it  appears  that  the  pui'chase  was  made  for  the  purpose 
of  making  great  improvements  thereon.  Dwncan  v.  Forrer,  6  Binn 
(Penn.)  193. 
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When  a  mortgage  is  given  to  two  or  more  persons  to  secure  debts 
due  to  tliem  severally,  it  creates  a  tenancy  in  common  and  not  a  joint 
tenancy.  Brown  v.  Bates,  55  Me.  520.  And  if  a  mortgage  be  fore- 
closed and  the  estate  becomes  absolute  in  the  mortgagees,  they  become 
tenants  in  common.  Goodioin  v.  Richardson,  11  Mass.  469.  One  in 
possession  under  a  tenant  in  dower,  holding  over  after  her  death,  and 
purchasing  the  shares  of  some  of  the  reversioners,  becomes  a  tenant 
in  common  with  the  other  reversioners  [Liscomb  v.  Boot,  8  Pick.  376) ; 
and  one  of  several  remaindermen  may  convey  his  interest  and  the  pur- 
chaser becomes  tenant  in  common  with  the  rest.  Coleman  v.  Lane, 
26  Ga.  515.  "Wliere  a  testator  devised  a  portion  of  his  land  to  each  of 
two  sons,  and  directed  the  residue  to  be  sold  and  the  proceeds  divided 
between  others,  it  was  held  that  the  two  sons  might  be  regarded  as 
tenants  in  common  with  those  claiming  the  residue.  Harvey  v.  Har- 
vey, 72  N.  C.  570. 

By  a  devise  of  the  income  of  one-third  part  of  a  farm,  the  devisee 
becomes  a  tenant  in  common  of  that  portion  of  the  land  itself. 
Andrews  v.  Boyd,  5  Me.  199.  And  a  deed  of  land  to  two  persons, 
by  one  common  boundary,  but  stating  the  particular  interest  conveyed 
to  each,  constitutes  them  tenants  in  common  and  not  joint  tenants. 
Craig  v.  Taylor,  6  B.  Monr.  (Ky.)  457.  So,  a  devise  of  a  tract  of 
land  to  the  two  sons  of  the  devisor,  and  their  heirs  and  assigns  until 
a  third  son  personally  appears  and  demands  the  land,  makes  the  two 
sons  tenants  in  common.  McPherson  v.  2fcP?ierson,  Add.  (Penn.)  327. 
And  a  devise  of  land  to  "  three  children,  to  be  kept  as  joint  stock  until 
the  youngest  shall  arrive  at  the  age  of  twenty-one  years,  and  then  the 
whole  property  and  its  increase  to  be  divided  equally  between  them, 
to  each  one-third  part,"  creates  a  tenancy  in  common  and  not  a  joint 
tenancy.  Weir  v.  Humphries,  4  Ired.  (N.  C.)  Eq.  264.  So,  a  devise 
of  land  to  several  brothers  "  according  to  quantity  and  quality,  each 
taking  possession  of  his  part  when  he  comes  of  age ;  but  if  one  or  more 
of  them  should  die  before  they  come  of  age,  then  their  part  to  be 
equally  divided  among  the  survivors,"  was  held  to  create  an  estate  in 
common.     Harrison  v.  Botts,  4  Bibb  (Ky.),  420. 

A  deed  to  a  trustee,  in  trust  for  a  woman  and  the  heirs  of  her  de- 
ceased husband  (there  being  but  a  single  child),  conveys  an,  estate  in 
common  for  the  benefit  of  the  woman  and  child.  Bazemore  v.  Davis, 
55  Ga.  504. 

§  4.  What  iMJiy  be  held  in  coniinon.  There  may  be  a  joint  ten- 
ancy, or  a  tenancy  in  common,  not  only  of  lands  and  tenements  (in- 
stances of  which  are  given  in  the  preceding  sections),  but  also  of  chat- 
tels personal,  as  well  as  real.     See  ante,  Yol.  2,  pp.  246,  248.     And 
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there  may  be  a  tenancy  in  common  of  an  inchoate,  as  well  as  of  a  per- 
fect right,      WUkins  v.  Burton,  5  Yt.  76. 

It  has  been  held  that,  where  one  furnishes  materials  to  another  for 
the  making  of  a  machine,  on  an  agreement  that  he  should  have  a  prop- 
erty therein,  in  the  proportion  that  the  sum  advanced  by  him  would 
bear  to  the  whole  value,  he  becomes  thereby  tenant  in  common  with 
the  maker.  Beaumont  v.  Crane,  14  Mass.  400.  And  where  several 
persons  signed  a  contract,  agreeing  to  take  an  interest  in  a  voyage,  and 
a  vessel  was  purchased  and  fitted  out  by  their  agents,  the  associate 
signers  of  the  contract  were  held  to  be  tenants  in  common,  and  not 
partners.  French  v.  Price,  24  Pick.  13.  So,  part  owners  of  a  steam- 
boat are  generally  to  be  considered  as  tenants  in  common,  and  not  as 
joint  owners  or  special  partners.  Knox  v.  Campbell,  1  Penn.  St.  306. 
See,  also,  TJioriidike  v.  De  Wolf,  6  Pick.  120. 

If  the  owner  of  land  build  a  house  partly  on  his  own  land  and  partly 
on  land  adjoining,  under  an  agreement  between  the  owners  that  he 
shall  repay  himself  the  cost  out  of  the  rent,  they  are  not  tenants  in 
common  of  the  house,  but  the  title  follows  the  title  to  the  land. 
M^Adam  v.  Orr,  4  Watts  &  Serg.  550.  And  see  Hurd  v.  Cushing, 
7  Pick.  169.  So,  if  two  persons  have  a  party-wall,  one-half  of  the 
thickness  of  w^hich  stands  on  the  land  of  each,  they  are  not,  therefore, 
tenants  in  common  of  the  wall,  or  of  the  land  on  which  it  stands,  al- 
though the  wall  was  erected  at  the  joint  expense  of  the  two  proprie- 
tors. The  wall  in  such  case  follows  the  property  of  the  soil  on  which 
it  was  built.     Matts  v.  Haiokins,  5  Taunt.  20. 

§  5.  Nature  and  incidents  of  suck  tenancy.  The  following  cir- 
cumstances are  requisite  to  a  joint  tenancy:  namely,  unity  of  interest, 
unity  of  title,  unity  of  time,  and  unity  of  possession  ;  or,  in  other  words, 
joint  tenants  have  one  and  the  same  interest,  accruing  by  one  and  the 
same  conveyance,  commencing  at  one  and  the  same  time,  and  held  by 
one  and  the  same  undivided  possession.  1  Broom  &  Had.  Com. 
(Wait's  ed.)  640.  This  union  and  entirety  of  interest  between  joint 
tenants  has  given  rise  to  several  incidents  peculiar  to  this  estate,  the 
first  and  most  important  of  which  is,  the  right  of  survivorship,  "  by 
which,  when  two  or  more  ]3ersons  are  seized  of  a  joint  estate  of  inher- 
itance for  their  own  lives  or  pur  autre  vie,  or  are  jointly  possessed  of 
any  chattel  interest,  the  entire  tenancy  upon  the  decease  of  any  one  of 
them  remains  to  the  survivors,  and  at  length  to  the  last  survivor,  and 
he  shall  be  entitled  to  the  whole  estate."  Id.  And  see  De  Witt  v. 
San  Francisco,  2  Cal.  289.  This  right  of  survivorship  incident  to 
joint  tenancy  was  never  favored  in  equity  (see  Rig  den  v.  Vallier,  3 
Atk.  734) ;  and  the  principal  use  of  a  joint  tenancy  now  in  England,  is 
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said  to  be  for  the  purpose  of  vesting  estates  in  trustees,  who  are  there 
invariably  made  joint  tenants.  Wms.  Eeal  Prop.  111.  The  policy  of 
the  American  law  is  likewise  opposed  to  the  doctrine  of  survivorsliip ; 
and  in  many  of  the  States  the  rule  of  survivorship  is  abolished  by 
statute,  except  in  the  case  of  joint  trustees,  while  in  others  all  estates 
to  two  or  more  persons  are  taken  to  be  tenancies  in  common,  unless 
expressly  declared  to  be  joint  tenancies  by  the  deed  or  instrument  creat- 
ing them,  with  a  similar  exception  of  estates  to  joint  trustees.  See  1 
Washb.  on  Real  Prop.  40S ;  4  Kent's  Com.  361 ;  Sergeant  v.  Stein- 
herger,  2  Ohio,  305  ;  Parsons  v.  Boyd,  20  Ala.  112 ;  Nichols  v.  Denny, 
37  Miss.  59  ;  Loioe  v.  BrooTis,  23  Ga.  325 ;  Rogers  v.  Grider,  1  Dana 
(Ky.),  242 ;  Berdan  v.  Van  Riper,  16  N.  J.  Law,  7 ;  Ball  v.  Deas,  2 
Strobh.  (S.  C.)  Eq.  24.  And  on  this  subject  the  statute  law  of  the 
particular  State  should  be  consulted.  Other  incidents  of  a  joint  ten- 
ancy are,  that  an  entry  or  re-entry  made  by  one  is  deemed  to  be  the 
entry  of  all  (Co.  Litt.  319,  364) ;  so  livery  of  seizin  made  to  one  joint 
tenant  will  inure  to  all  of  them  (id.  49) ;  and  the  occupation  by 
one  is  prima  facie  an  occupation  by  all.  Ford  v.  Grey,  1  Salk.  285  ; 
S.  C,  6  Mod.  44 ;  Wiswall  v.  WilUns,  5  Vt.  87;  Small  v.  Clifford,  3S 
Me.  213.  See  Taylor  v.  Cox,  2  B.  Monr.  (Ky.)  429.  So,  upon  the 
same  principle  of  identity  of  interest,  if  an  adverse  title  to  the  joint  es- 
tate, or  if  an  older  legal  title  to  it,  is  purchased  by  one  of  the  joint 
tenants,  the  benefit  of  such  purchase  will  inure  to  his  co-tenants,  pro- 
vided they  contribute  ratably  toward  paying  the  expenses  of  the  pur- 
chase. Gossom  V.  Donaldson,  18  id.  230 ;  Brittin  v.  Handy,  20  Ark. 
381 ;  Lloyd  v.  Lynch,  28  Penn.  St.  419 ;  Page  v.  Webster,  8  Mich. 
263. 

Tenants  in  common  properly  take  by  distinct  moieties  and  have  no 
entirety  of  interest,  and  therefore  there  is  no  survivorship  between 
them.  Lands  may  be  held  in  common,  though  one  tenant  holds  by  a 
feudal  tenure  and  the  other  in  pure  allodium.  Putnam  v.  Ritchie,  6 
Paige,  390,  So,  there  is  no  unity  of  title  nor  unity  of  time  between 
them  ;  but  a  unity  of  possession  is  an  essential  attribute  of  a  tenancy  in 
common.  See  ante,  169,  §  1 ;  Bernecker  \ .  Miller,  40  Mo.  473  ;  Bless- 
ing V.  House,  3  Gill  &  J.  (Md.)  290 ;  Story  v.  Saunders,  8  Humph, 
(Tenn,)  663.  And  tenants  in  common  as  well  as  joint  tenants  are 
compellable  in  equity  to  make  partition  of  their  lands.  See  Potter  v. 
Wheeler,  13  Mass.  504 ;  Higgvnhottom  v.  Short,  25  Miss,  160 ;  Led- 
hetter  v.  Gash,  S  Ired.  462. 

The  relation  between  tenants  in  common  is  said  to  be  in  principle 
very  similar  to  that  between  lessor  and  lessee,  Willlson  v.  Watklns, 
3  Pet,  51,     The  possession  of  one  is  the  possession  of  the  other;  but 
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if  one  ousts  the  other  or  denies  his  tenure,  his  possession  becomes  ad- 
verse. Id. ;  Coleman  v.  Clements^  23  Cal.  2-15 ;  Allen  v.  Hall^  1 
McCord  (S.  C),  131 ;  Thornton  v.  Yorh  Bank,  45  Me.  158 ;  Brown 
V.  Wood,  17  Mass.  68.     '^qq  post,  178,  §  9. 

§  6.  Rights  and  powers.  With  respect  to  the  estate  of  joint  ten- 
ants, as  between  themselves,  each  is  entitled  to  his  share  of  the  rents 
and  profits  while  he  lives,  subject,  however,  to  the  right  of  the  survivor 
or  survivors  to  take  the  entire  estate  upon  his  death,  to  the  exclusion 
of  his  heirs  or  personal  representatives.  Wms.  Real  Prop.  109. 
Either  tenant  may  convey  his  share  to  a  co-tenant  or  even  to  a  stranger. 
See  Rector  v.  Waugh,  17  Mo.  13.  But  a  devise  by  one  joint  tenant  of 
his  share  will  be  inoperative,  inasmuch  as  the  righ  of  survivorship 
takes  precedence  of  such  devise.  1  Waslib.  on  Real  Prop.  412  ;  Dun- 
can V.  Forrer,  6  Binn.  (Penn.)  193.  And  one  joint  tenant  cannot  bind 
his  co-tenant  in  a  contract  for  the  sale  of  their  joint  real  estate,  with- 
out express  authority  from  the  co-tenant  anterior  to  the  contract,  or 
a  ratification  of  the  contract  by  the  co-tenant  afterward.  Hanks  v. 
Enloe,  33  Tex.  624. 

Each  tenant  in  common  in  respect  to  his  share  of  the  estate  has  all 
the  rights,  except  that  of  sole  possession,  which  a  tenant  in  severalty 
would  have.  And  he  may  manage  his  estate  in  any  way  he  pleases, 
provided  he  does  not  injure  his  co-tenants.  Peahody  v.  Minot,  24 
Pick.  329.  He  may  demise  or  convey  his  undivided  share  {Shepard- 
son  V.  Rowland,  28  Wis.  108) ;  but  as  a  general  rule,  he  may  not  de- 
mise or  convey  his  share  in  any  particular  part  of  the  estate  held  in 
common  by  metes  and  bounds,  if  objected  to  by  his  co-tenants,  though 
it  would  be  valid  and  effectual  as  against  himself  and  all  persons 
claiming  under  him.  Id. ;  Crocker  v.  Tiffany,  9  R.  I.  505  ;  Ballon  v. 
Hale,  47  N.  H.  347;  Boston,  etc.,  Co.  v.  Condit,  19  N.  J.  Eq.  394; 
Oood  V.  Coombs,  28  Tex,  34 ;  Mattox  v.  Hightshue,  39  lud.  95  ; 
Tainter  v.  Cole,  120  Mass.  162.  In  Ohio,  a  tenant  in  common  may, 
however,  convey  his  share  in  a  particular  part  of  the  estate  {Treon's 
Lessee  v.  Emerick,  6  Ohio,  391) ;  so,  in  Maryland  {Reinicker  v. 
Smith,  2  Har.  &  J.  421) ;  and  so  in  Missouri.  Barnhart  v.  Camp- 
lell,  50  Mo.  597. 

As  a  general  rule,  a  joint  tenant  or  tenant  in  common  is  not  per- 
mitted to  purchase  in  an  outstanding  adverse  title  to  the  common 
property  for  his  own  benefit  to  the  exclusion  of  his  co-tenant.  But 
the  co-tenant  must,  within  a  reasonable  time,  make  his  election  to 
claim  the  benefit,  and  to  contribute  to  the  expense  incm-red  in  the 
purchase  of  such  title.  And  if  he  unreasonably  delays  until  there  is  a 
change  in  the  condition  of  the  property,  or  in  the  circumstances  of  the 
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parties,  lie  will  be  held  to  have  abandoned  all  benefit  arising  from  the 
new  acquisition.  Buchanan  v.  King's  Ileii's,  22  Gratt.  (Ya.)  414  ; 
Brown  v.  lloman,  1    Nob.  44:3  ;  MandevlUe  v.  Solomon,  39  Cal.  125. 

One  tenant  in  common  has  a  right  to  take  possession  of  the  premises 
owned  in  common ;  and  although  such  possession  is  acquired  by 
stealth,  yet  if  without  tumult  or  breach  of  the  peace,  it  will  not  be 
illegal.  '   Wood  v.  PUlUps,  43  N.  Y.  (4  Hand)  152. 

§  7.  Duties  and  liabilities.  A  tenant  in  common,  occupying  the 
same  common  property  without  any  agreement  to  pay  rent,  is  not 
liable  for  rent  to  his  co-tenants,  even  though  a  partner  occupied  with 
him.  If  he  agrees  with  any  of  his  co-tenants  to  pay  rent,  he  is  liable 
only  to  those  with  whom  he  so  agrees,  and  he  cannot  set  off  the  costs 
of  improvements  and  additions,  not  strictly  repairs,  against  such  rent. 
ScMt  V.  Guernsey,  60  Barb.  1G3 ;  S.  C.  affinned,  48^N.  Y.  (3  Sick.) 
106. 

Each  co-tenant  is  equally  bound  to  keep  the  taxes  paid  {Murgan  v. 
Ilerrick,  21  111.  481) ;  and  the  common  law  makes  it  the  duty  of  ten- 
ants in  common  mutually  to  contribute  to  the  reparation  of  houses, 
mills,  etc.,  held  in  common.  Anderson  v.  Grehle,  1  Aslim.  (Piiin.)  136. 
Thus,  a  tenant  in  common,  for  life,  of  one-thii'd  part  of  real  estate,  is 
liound  by  the  law  to  pay  one-third  of  the  taxes  assessed  thereon,  and 
one-third  of  the  expenses  of  the  necessary  repairs  of  the  premises 
made  for  the  common  good.  Id.  So,  one  tenant  in  common  of  a 
chattel  may  recover  from  another  any  money  expended  on  it  beyond 
his  due  proportion.  Gardner  v.  Cleveland,  9  Pick.  334.  But  there 
must  be  a  previous  request  to  join  in  making  the  repairs,  unless  there 
is  some  prescription  or  agreement  binding  either  i)arty  exclusively  to 
make  the  repairs  Calvert  v.  Aldrich,  99  Mass.  74.  And  see  Kid- 
der v.  Rixford,  16  Yt.  169 ;  Crest  v.  Jack,  3  Watts,  238 ;  Thurston 
v.  Dichinson,  2  Rich.  (S.  C.)  Eq.  317.  One  tenant  in  common  who 
pays  all  the  taxes  can  claim  to  be  reimbursed  with  interest,  Morgan 
V.  Ilerrick,  21  111.  481 ;  Oliver  y.  Montgomery,  39  Iowa,  601.  And 
one  joint  tenant  of  real  estate,  who  makes  improvements  thereon  with 
the  understanding  that  the  other  is  to  furnish  his  share  of  the  cost 
thereof,  is  entitled  to  interest  on  advances  furnished  by  him  beyond 
liis  proportion.     Sears  v.  Manson,  23  Iowa,  380. 

If  one  tenant  in  common,  authorized  to  improve  the  property,  acts 
prudently  and  in  good  faith,  he  is  not  to  be  held  responsible  to  the 
other  for  errors  of  judgment,  cither  as  to  the  character  or  tlie  construc- 
tion of  the  im])rovements,  but  will  be  entitled  to  contribution  from 
his  co-tenant.  Heed  v.  Jones,  8  Wis.  421.  And  see  IlaU  v.  Piddock, 
21  N.  J.  Eq.  311. 
YoL.  lY.—  23 
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§  8.  Transfer  of  title.  Altliougli  a  conveyance,  by  one  co- tenant 
or  joint  tenant,  of  a  part  of  the  land,  by  metes  and  bounds,  to  a 
stranger,  can  have  no  legal  eifest  or  operation  to  the  prejudice  of  a  co- 
tenant  (see  mite,  179,  §6),  yet  where  several  persons  are  tenants  in  com- 
mon of  separate  and  distinct  parcels  of  land,  one  of  them  may  convey 
all  his  undivided  interest  in  the  whole  of  any  one  of  the  distinct 
parcels,  and  his  deed  will  be  valid  and  effectual  against  his  co-tenants. 
Id. ;  Primm  v.  Walker,  38  Mo.  74.  See  Gates  v.  Salmon,  35  Cal. 
576;  Hartford,  etc..  Ore  Co.  v.  Miller,  4:1  Conn.  112;  Whitton  v. 
Whitton,  38  N.  H.  127 ;  Duncan  v.  Sylvester,  24  Me.  482 ;  31c Key 
V.  Welch,  22  Tex.  390;  Cox  v.  McMullin,  14  Gratt.  (Ya.)  182; 
Nichols  V.  Smith,  22  Pick.  316;  JeweU  v.  Stockton,  3  Yerg.  (Tenn.) 
492.  So,  it  has  been  held  that  where  an  inheritance  consists  of  several 
distinct  freeholds,  a  tenant  in  common  may  convey  his  undivided 
interest  in  any  one  or  more  of  them,  and  it  may  be  sold  on  execution 
without  reference  to  any  of  the  other  parcels.  Butler  v.  Poys,  25 
Mich.  53;  S.  C,  12  Am.  Rep.  218. 

The  acts  of  one  tenant  in  common  cannot  amount  to  the  dedication 
of  part  of  the  common  property  as  a  public  highway  against  the  other 
co-tenants.  Scott  v.  State,  1  Sneed  (Tenn.),  629.  So,  a  title  to  one 
undivided  third  part  of  a  lot  as  tenant  in  common  does  not  authorize 
the  holder  thereof  to  set  apart  any  portion  of  the  lot  for  a  private  way 
for  himself  as  if  he  were  sole  owner.     Iieed  v.  West,  16  Gray,  283. 

Nor  can  a  tenant  in  common,  without  authority  from  his  co-tenants, 
execute  a  lease  that  will  bind  them.  Mussey  v.  Holt,  24  N.  H.  248. 
See  also,  ante,  176,  §  6.  And  a  mortgage  made  by  a  tenant  in  common  of 
an  undivided  interest  in  a  specified  parcel  of  land  is  invalid  as  against 
his  co-tenants.     Marks  v.  Sewall,  120  Mass.  174. 

§  9.  Adverse  possession,  disseisin  or  ouster.  The  entry  and  pos- 
session of  one  tenant  in  common  of  and  into  the  land  held  in  common, 
is  ordinarily  deemed  the  entry  and  possession  of  all  the  tenants  ;  and 
this  presumption  will  prevail  in  favor  of  all,  until  some  notorious  act 
of  ouster  or  adverse  possession  is  brought  home  to  the  knowledge  or 
notice  of  the  others.  When  this  occurs,  the  possession  is  from  that 
period  treated  as  adverse  to  the  other  tenants,  and  it  will  afterward 
be  as  operative  against  them  as  if  the  party  had  entered  under  an  ad- 
verse title.  Cly7ne?'^s  Z,esseev. Dawkins,3Ilo\v.  (U.  S.)  674.  And  see 
ante,  174,  §  5  ;  Harpendlng  v.  Dutch  Church,  16  Pet.  455.  Whether 
a  tenant  in  common  entered  upon  the  estate,  claiming  an  exclusive 
rio-ht,  and  ousted  his  co-tenant,  is  held  to  be  a  question  of  fact.  Black- 
more  V.  Gregg,  2  Watts  &  Serg.  182;  CummingsY.  Wyman,  10  Mass. 
464.     See  Newell  v.  Woodruff,  30  Conn.  492.     An  entry  upon,  and 
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possession  of,  the  whole  of  the  Land  by  one  tenant  in  common,  as  if  it 
had  been  his  exclusiv^e  property,  and  the  receipt  of  the  rents  and 
profits  thereof,  withont  accounting  to  his  co-tenant  for  any  part  thereof, 
or  proof  of  a  demand  to  do  so,  amounts  to  an  actnal  ouster.  Law  v. 
Patterson^!  Watts  &  Serg.  184;  Bigelow  Y.Jones,  10  Pick.  161. 
So,  an  ouster  will  bo  presumed  between  tenants  in  common,  in  favor 
of  one  who  lias  had  peaceable  possession,  and  received  the  profits  for 
the  length  of  time  which  the  statute  of  limitations  prescribes  as  a  bar. 
Mehaffy  v.  Doihs,  9  Watts,  303.  And  see  Johnson  v.  Toulmin,  18 
Ala.  50 ;  Grau  v.  Gioens,  Riley  (S.  C),  41 ;  Peeler  v,  Guilkey,  27 
Tex.  355.  And  see  Linker  v.  Benson,  07  N.  C.  100 ;  Marr  v.  Gil- 
liam, 1  Coldw.  (Tenn.)  -ISS.  And  a  tenant  in  common  who  refuses  to 
pay  rent,  when  demanded  l)y  his  co-tenant,  and  claims  the  whole  of 
the  land,  will  be  considered  as  an  adverse  occupant.  Pliillips  v. 
Gregg,  10  Watts,  158. 

A  co-tenant  may  be  ousted,  by  denying  or  resisting  his  right,  or  by 
excluding  him  from  the  enjoyment  of  the  property.  Thomas  v.  Pick- 
ering, 13  Me.  337.  And  it  is  a  general  rule,  that  when  one  enters  into 
the  possession  of  land  under  a  deed  duly  recorded,  claiming  title  to 
the  whole  tract  specified  in  the  deed,  and  exercises  the  usual  acts  of 
ownership  over  it,  such  possession  is  adverse  to  all  persons  who  claim 
title  to  the  same  land,  although  such  persons  may  have  been  tenants 
in  connnon.  Home  v.  Howell,  46  Ga.  9.  And  see  Nichols  v.  Smith, 
22  Pick.  2,l(S;Jefers  v.  Radcliffe,  10  N.  H.  ^l^'l ;  Jewett  v.  Stockton, 
3  Yerg.  (Tenn.)  492.     See  ante,  Vol.  3,  103. 

The  peaceable  possession  of  one  tenant  in  common,  accompanied 
■with  no  act  which  can  amount  to  an  ouster,  will  not  be  construed 
as  an  adverse  possession.  ChalUfoiix  v.  Ducharme,  4  Wis.  554  ;  S.  C, 
8  id.  287;  McClung  v.  Boss,  5  AVheat.  116;  Colhurn  v.  Mason,  25 
Me.  434;  Whiting  v.  Dewey,  15  Pick.  428;  Chandler  v.  Bicker,  49 
Vt.  128  ;  Squires  v.  Clark,  17  Kans.  84.  But  where,  by  some  notori- 
ous act,  he  claims  an  exclusive  right,  though  it  be  under  a  title  which  is 
void,  his  possession  becomes  adverse  and  the  statute  of  limitations  will 
run.  Jackson  v.  Tihhits,  9  Cow.  211.  And  ^acWood  v.  Phillips,  43 
N.  Y.  (3  Hand)  152 ;  Anders  v.  Anders,  9  Ired.  (N.  C.)  L.  2U;Aher- 
vroml)ie  v.  Baldwin,  15  Ala.  303;  Bowen  v.  Preston,  48  Ind.  367; 
Goeway  v.  XJrig,  18  111.  238  ;  Warfield  v.  Lindell,  38  Mo.  561.  Ante, 
Vol.  3,  103.  And  an  adverse  possession  against  two  tenants  in  com- 
mon, one  of  whom  is  within  the  saving  of  the  statute  of  limitations, 
operates  against  the  other.     Doolittle  v.  Blakedy,  4  Day  (Conn.),  265. 

It  has  been  held  that  the  actual  possession  of  land,  under  a  deed  which 
purports  to  convoy  the  whole  thereof,  and  under  a  belief  that  it  does  con- 
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vey  the  whole,  when  in  fact  it  gives  title  to  an  undivided  portion  only, 
is  not  an  ouster  of  the  tenant  in  common  who  owns  the  other  undivided 
part.  Seaton  v.  Son,  32  Cal.  481.  N^or  does  the  payment  of  taxes  on 
an  undivided  third,  or  a  conveyance  hy  metes  and  bounds,  not  followed 
by  actual  entry  and  possession,  constitute  an  actual  ouster  by  one  tenant 
in  common  of  his  co-tenant.  Ilannon  v.  Hannah,  9  Gratt.  (Va.)  146. 
And  the  mortgage  of  the  whole  estate  by  one  tenant  in  common  is  not 
conclusive  evidence  of  an  ouster  of  the  other  tenants.  Ilodgdon  v. 
/Shannon,  44  N.  IT.  572.  And  see  Lecvoh  v.  Beattie,  33  Yt.  195.  So,  an 
acknowledgment  by  the  widow  and  one  of  the  co-heirs  in  possession, 
that  the  party  claiming  was  the  owner  of  the  premises,  and  that  they 
held  under  him,  is  not  sufficient  to  establish  an  ouster  by  such  party  of 
his  co-heirs.  Forward  v.  Deetz,  32  Penn.  St.  69.  See  Alexander  v. 
Kennedy,  19  Tex.  488. 

§  10.  Wliat  acts  bind  both,  or  are  for  the  benefit  of  both.  Pay- 
ment of  taxes  by  one  tenant  in  common,  on  the  joint  property,  inures 
to  the  benefit  of  all,  and  is  considered  as  payment  by  them  all.  Chiek- 
ei'ing  v.  Faile,  38  111.  342 ;  Duhois  v.  Campau,  24  Mich.  360  ;  HaUey 
V.  Blood,  29  Penn.  St.  318.  And  one  tenant  in  common  may  redeem 
land  sold  for  non-payment  of  taxes.  Watkins  v.  Faton,  30  Me.  529, 
But  after  the  time  for  redemption  has  passed,  the  subsequent  purchase 
of  the  land  by  one  of  two  tenants  in  common  will  not  inure  to  the 
benefit  of  the  other.  Meinhoth  v.  Zerhe  Run  Imjprovement  Co.,  29 
Penn.  St.  139.  And  see  Colema/n  v.  Coleman,  3  Dana  (Ky.),  398.  If 
a  co-tenant  obtain  an  outstanding  title  or  incumbrance  against  the  com- 
mon property  it  will,  at  the  election  of  his  fellows,  be  for  their  benefit, 
although  the  purchase  be  made  in  the  name  of  another.  Duff  v.  ^Yil~ 
son,  Y2  Penn.  St.  442  ;  Rothwell  v.  Bewees,  2  Black  (U.  S.),  613  ;  Gos- 
som  V.  Donaldson,  18  B.  Monr.  230.  And  see  ante,  176,  §  6.  And  where 
one  who  is,  either  in  law  or  equity,  a  tenant  in  common,  makes  an  entry 
upon  the  land,  his  entry  is  presumed  to  have  been  for  his  co-tenants  as 
well  as  himself,  and  his  possession  thus  acquired  is  co-extensive  with 
their  common  right.  Poage  v.  Chinn,  4  Dana  (Ky.),  50  ;  Baily  v. 
Traimnell,  27  Tex.  317.  And  see  the  preceding  section.  So,  if  a 
person  enter  upon  land  owned  by  tenants  in  common,  by  license  of  one 
of  them,  and  erect  and  occupy  a  buikling  thereon,  he  must  be  con- 
sidered as  holding  in  submission  to  their  title  until  the  contrary  is  sliown. 
Bucknam  v.  Bucknam,  30  Me.  494.  See,  also,  Berthold  v.  Fox,  13 
Minn.  501. 

A  license  given  by  one  tenant  in  common  to  cut  timber,  having  liim- 
self  a  rio-ht  to  cut  timber  on  the  estate  held  in  common,  was  held  to 
bind  his  co-tenant.     Baker  v.  Wheeler,  8  Wend.  505.     And  see  Shep- 
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herd  V.  Young,  2  La.  Ann.  238.  So,  a  discliarge  of  rent  bj  some  of  the 
tenants  in  common  was  adjudgod  to  bind  their  co-tenant.  iSherman  v. 
Ballou,  8  Cow.  30i.  And  it  is  held  that  one  tenant  in  common  of 
land  has  anthority  to  settle  with  a  trespasser  upon  the  lands  for  the  tres- 
pass and  release  him  from  his  liability,  and  the  settlement  and  release 
will  be  binding  u]3on  his  co-tenants.  Bradley  v.  Boijnton,  22  Me.  287. 
But  if  one  tenant  in  common  of  property  use  it  to  the  nuisance  of  a 
stranger,  his  co-tenants,  not  actually  participating  in  the  wrong,  are  not 
liable.     Simjjson  v.  Seavey,  8  Me.  138. 

A  tenant  in  common  of  a  well  has  a  right  to  send  his  servant  down 
into  it  for  the  purpose  of  cleaning  it  out,  if  he  has  reason  to  suppose 
that  the  bottom  is  tilthy.  Newton  v.  Newton,  17  Pick.  201.  But  if 
there  be  two  tenants  in  common  of  a  dwelling-house,  severally  furnish- 
ing and  occupying  different  apartments,  one  has  no  right  to  disturb  the 
other's  occu])ation  by  removing  his  furniture.  Keay  v.  Goodwin,  16 
Mass.  1.  Nor  has  a  tenant  in  conunon  any  right,  by  means  of  a  dam 
erected  on  other  lands  of  which  he  is  sole  seized,  to  flow  land  owned  in 
common  without  consent  of  his  co-tenants,  nor  can  he,  by  grant  of  land 
of  which  he  is  sole  seized,  convey  sucli  right  of  flowage  to  his  u-rantee- 
Great  Falls  Co.  ^.Worster,  15  N.  II.  412;  Hutchinson  v.  Chase,  39 
Me.  508. 

The  acts  of  one  tenant  in  common  in  locating  lands  under  a  deed 
will  not  affect  his  co-tenants,  uidess  it  appears  that  they  sanctioned  his 
acts.  Jackson  v.  Moore,  6  Cow.  70!).  And  see  Keen  v.  Casey,  22  Tex. 
412.  Nor  are  tenants  in  common  of  land  bound  by  the  acts  of  a  co- 
tenant  in  accepting  the  balance  of  the  purchase-money  and  promising 
a  deed,  after  the  right  thereto  had  become  forfeited.  Pearls  v.  Covll- 
la  ltd,  G  Cal.  G17. 

In  the  case  of  a  farm  worked  on  shares  each  co-tenant  is  entitled  to 
the  whole  of  the  crop  as  against  all  persons  but  his  co-tenant,  and  can 
nuiintain  a  suit  for  its  recovery.     Knox  v.  Marshall,  19  Cal.  017. 

§  11.  Actions  against  tliird  persons.  Joint  tenants  must  join  in  an 
action  ft)r  the  possession  of  land  jointly  held,  and  the  failure  to  do  so  is 
fatal  to  a  recovery.  5  Bac.  Abr.,  299,  Joint  Ten.  K.;  Dewty  v.  T.aiid)ler, 
7  Cal.  347.  ^7<^<?j  Vol.  3,  41,  42.  So,  joint  tenants  and  tenants  in 
conunon  of  a  chattel  must  join  in  an  action  for  the  I'ccovery  of  it  or  its 
value.  Sinoot  v.  Wathen^  'i  Mo.  522;  llash-U  v.  Jones,  24  Me.  222; 
IIIUy.  Glhhs,  5  Hill, 56.  But  if  one  joint  tenant  or  tenant  in  common 
sues  alone  for  a  chattel,  and  the  defendant  does  not  ])lead  in  abntenuMit, 
the  plaintiff  may  have  judgment  for  his  part,  but  not  for  the  whole. 
Frazier  v.  Sjpear,  2  Bibb  (Ky.),  385. 

It  is  the  general  rule  of  the  common  law  that   tenants  in  common 
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must  sever  in  real  actions,  because  their  estates  are  several.  Covillaad 
V.  Tanner,  7  Cal.  38  ;  Stevenson  v.  Coferin,  20  N.  II.  150  ;  Iliaj  v. 
ParJcer,  12  Pick.  34;  Dawson  v.  Mills,  32  Penn.  St.  302.  Ante,  Yol. 
3,  41.  But  tliey  mnst  join  in  any  personal  action,  even  for  an  injury  to 
tlieir  real  estate,  because  the  damages  belong  to  them  jointly.  Bullock 
V.  Ilayward,  10  Allen,  460.  And  s,ee  Winters  v.  McGliee,  3  Sliced 
(Tenn.),  128;  Tucker  v.  Camjjhell,  36  Me.  346;  Lane^.  Dohyns,  11 
Mo.  105  ;  DePuy  v.  Strong,  37  N.  Y.  (10  Tiif .)  372  ;  Johnson  v.  Good- 
win, 27  Yt.  288.  But  one  tenant  in  common  of  personal  property  may 
sustain  trover  against  an  officer  for  his  individual  jnoiety  of  the  pr<)p- 
erty,  when  the  officer  has  sold  the  v/hole  property  upon  execution 
against  the  co-tenant.  \YJdte  v.  Morton,  22  Yt.  15.  So,  the  owner  of 
an  undivided  portion  of  a  ground  rent  may  maintain  a  separate  action  of 
covenant  for  his  portion  of  the  arrears.  Cook  v.  Brightly,  40  Penn.  St. 
439.  And  a  tenant  in  common  in  possession  may  let  his  share  of  the 
common  property,  and,  therefore,  in  an  action  to  recover  the  rent  tlie 
co-tenant  need  not  be  joined  as  a  plaintiff.  Ilayden  v.  Patterson,  51 
id.  261. 

So,  one  tenant  in  common  of  real  estate  may  recover  the  entire  com- 
mon property  in  ejectment  as  against  a  stranger.  Hart  v.  Robertson, 
21  Cal.  346 ;  Sharon  v.  Davidson,  4  Nev.  416 ;  Dolph  v.  Barney,  5 
Oreg.  191. 

§  12.  Actions  ])y  tlrlrd  persons  against  tiiem.  It  is  the  rule  of 
the  common  law,  that  for  any  thing  respecting  the  land  held  in  com- 
mon, joint  tenants  and  tenants  in  common  should  be  sued  jointly  in 
trespass,  trover,  or  case.  And  if  one  only  be  sued,  he  may  plead  the 
joint  tenancy  in  abatement  (1  Wms.  Saund.  291/");  but  it  would  be 
otherwise  in  a  mere  personal  action  of  tort.  Id. ;  Mitchell  v.  Tarhutt, 

5  Term  R.  649,  651. 

§  13.  Actions  between  tenants.  Ejectment  will  lie  by  one  joint 
tenant  or  tenant  in  common  of  realty  against  the  other,  in  the  case  of 
an  actual  ouster  {Peaceable  v.  Bead,  1  East,  568 ;  Bethell  v.  McCool^ 
46  Ind.  303 ;  Ilalford  v.  Tetherow,  2  Jones  [N.  C],  393 ;  Noble  v. 
McFarland,  51  111.  226.  See  Jamison  v.  Graham,  57  id.  94) ;  and 
after  a  recovery  in  such  action,  trespass  for  mesne  profits  may  be 
brought.  Goodtitle  v.  Tombs,  3  Wils.  118;  Cooky.  Webb,  21  Minn. 
428.  So,  trespass  will  lie  where  there  has  been  a  total  destruction  of 
the  subject-matter  of  the  tenancy  in  common.     Cubiit  v.  Porter,  8  B. 

6  C.  268;  S.  C,  2  M.  &  Ry.  272;  Voyce  v.  Voyce,  Gow.  201.  But, 
with  these  two  exceptions,  one  tenant  in  common  cannot  maintain  an 
action  of  trespass  against  his  co-tenant.  Bennet  v.  Bullock,  35  Penn. 
St.  364.     And  see'  Eastings  v.  Hastings,  110  Mass.  285;  Roherts  v. 
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McGmw,  11  Bush  (Ky.),  26.  But  see  Murray  v.  Hall,  7  C.  B.  411 ; 
Erwin  V.  Olmsted,  7  Cow.  229 ;  Jefeoat  v.  Knotts,  13  Rich.  (S.  C.) 
50;  JfcGill  V.  J-.sA,  7  Penn.  St.  397;  Thomjyson  v.  Gerrish,  57  N.  H. 
85,  which  hold  that  trespass  quare  dausum /regit  lies  by  one  tenant 
in  coiuiuon  against  his  co-tenant,  where  an  actual  ouster  is  proved. 
One  tenant  in  connnon  cannot  recover  in  assumpsit  against  his  fellow 
for  the  use  and  occupation  of  the  common  property,  without  an  ex- 
press contract  to  pay  rent.  Kline  v.  Jacohs,  68  Penn.  St.  57;  Crow 
V.  Mark,  52  111.  332.  And  see  Biolg".r  v.  Woods,  3  Pinn.  (AVis.)  460  ; 
Israel  v.  Israel,  30  Md.  120.  But  it  is  held,  that  an  action  on  the 
case  sounding  in  tort  may  be  maintained  by  one  tenant  in  common, 
against  his  co-tenant,  for  a  misuse  of  the  common  property,  though  not 
amounting  to  a  total  destruction  of  it.  McLellan  v.  Jenness,  4-3  Yt. 
183  ;  S.  (/.,  5  Am.  Rep.  270.  And  see  Agnew  v.  Johnson,  17  Penn. 
St.  373 ;  Lowe  v.  Miller,  3  Gratt.  (Ya.)  205.  And  if  one  tenant  in 
common  assume  to  own  and  sell  the  thing  held  in  common,  the  other 
may  maintain  an  action  of  trover  against  him.  Small  v.  liobinson,  9 
Hun,  418  ;  Smith  v.  Tankersley,  20  Ala.  212 ;  Burhank  v.  Croaker, 
7  Gray,  159 ;  Wheeler  v.  Wheeler,  33  Me.  347 ;  Coursin's  Apj^eal,  79 
Penn.  St.  220 ;  White  v.  Oshorn,  21  Wend.  72.  But  see  Barton  v. 
Burton,  27  Yt.  93.     See  Ilciolett  v.  Owens,  50  Cal.  475  ;  51  id.  570. 

To  entitle  a  tenant  in  common  to  an  account  of  rents  and  profits 
from  his  co-tenant,  for  the  use  and  occupation  of  premises  held  in  com- 
mon, he  nmst  show  exclusive  possession  of  the  premises,  or  that  some 
profit  has  been  derived  therefrom  for  wdiich  the  co-tenant  ought  to  ac 
count.  Barrell  v.  Barrell,  25  N.  J.  Eq.  173 ;  Buckelew  v.  Snedeker^ 
27  id.  82 ;   Graham  v.  Pierce,  19  Gratt.  (Ya.)  28. 

One  of  several  co-tenants  receiving  rents  from  the  common  pi-operty 
is  liable  for  interest  on  the  amount  so  received,  to  his  co-tenants,  ac- 
cording to  then*  several  proportions.  And  an  action  will  lie  for  its  re- 
covery without  a  previous  demand.  Scott  v.  Guernsey,  CO  Barb.  163; 
S.  C.  afiirmed,  48  N.  Y.  (3  Sick.)  106.  And  the  rule  that  a  tenant  in 
common  is  not  liable  to  his  co-tenant  for  rents  and  profits  of  the  land  re- 
ceived by  him,  unless  he  receivec  more  than  his  share  (see  ante,  177,  §  7), 
is  held  to  have  no  application  where  he  disseizes  his  co-tenant  and  ousts 
him  of  the  possession.  Sears  v.  Sellew,  28  Iowa,  501.  Sec  Bird  v.  Bird, 
15  Fla.  424 ;  S.  C,  21  Am.  Rep.  296;  Bazemore  v.  Davis,  55  Ga.  504. 

Where  one  joint  owner  of  pci'sonal  property  assumes,  without  au- 
thority, to  sell  the  interest  of  other  owners,  they  may  repudiate  such 
sale  and  sue  for  the  conversion  of  the  property,  or  they  may  ratify  it 
and  sue  for  their  share  of  the  money  received.  Small  v.  Eolinson,  9 
Ilun,  419. 
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CHAPTER  LXXXVII. 

JUDGMENTS. 
AETICLE  I. 

OF    ACTIONS    UPONT    JUDGMENTS. 

Section  1.  In  general.  Judgments  are  either  interlocutory  or 
final.  A  final  judgment  is  the  final  determination  of  the  riglits  of  the 
parties  in  an  action.  This  is  the  definition  adopted  under  tlie  Code 
statutes  of  several  of  the  States.  A  final  decree  may  be  defined  as  the 
final  determination  of  the  rights  of  parties  in  a  suit  conducted  accord- 
ing to  the  methods  and  principles  of  courts  of  equitj.  Where,  how- 
ever, but  one  form  of  civil  action  is  known,  as  under  the  Code  system, 
the  term  "judgment"  hicludes  decrees  in  equity. 

A  judgment  has  been  said  to  be  a  contract.  Morse  v.  Toppan^  3 
Gray  (Mass.),  411 ;  Stuart  v.  Lander,  16  Cal.  872.  Thus,  a  judgment 
is  regarded  as  a  contract  within  the  meaning  of  the  statute  giving 
justices  jurisdiction  of  actions  arising  on  contract  for  tlie  payment  of 
money.  McGuire  v.  Gallagher,  2  Sandf.  (N.  Y.)  402.  Whether  the 
obligation  of  a  contract  be  regarded  as  arising  from  an  implied  con- 
tract, or  from  the  legal  effect  of  the  judicial  determination  irrespective 
of  any  implication  of  consent,  it  is  still  such  an  obligation  as  will  sus- 
tain an  action  of  debt  and  furnish  the  highest  and  most  satisfactory  evi- 
dence to  support  the  action.  The  right  of  action  seems,  however,  to 
arise  from  the  existence,  not  of  a  contract,  but  of  a  circumstance, 
namely,  the  recovery  of  a  judgment,  which  enables  the  plaintiff  to 
sue  the  defendant  as  if  there  had  been  a  contract  between  them  ;  i.  <?., 
it  is  a  right  quasi  ex  contractu.     Dicey  on  Parties,  p.  16. 

A  judgment  creditor  has  a  common  law  right  to  sue  upon  his  jndg- 
ment  as  soon  as  it  is  rendered  {Hale  v.  Angel,  20  Johns.  342 ;  Smith 
\.  Mumford,  9  Cow.  26;  contra,  Fitzer  v.  Mussel,  4  Oreg.  124; 
Smith  V.  Belmont,  etc.,  Iron  Co.,  11  Bush  [Ky.],  390),  even  though 
the  judgment  be  for  costs  merely.  Ives  v.  Finch,  38  Conn.  112  ;  Ven- 
ison V.  WiUiams,  4  id.  402.  And  this  is  true  quite  irrespective  of 
the  fact  that  the  judgment  may  be  enforced  by  other  remedies,  as  by 
execution.      Simpson  v.    Cochran,    23   Iowa,   81 ;    TJiomson   v.   Lee 
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County^  22  id.  206 ;  Haven  v.  Baldwin^  5  id.  503 ;  Clark  v.  Good- 
vjin,  li  Mass.  237;  Linton  v.  Ilurlei/,  11-i  id.  76 ;  Ileadlerj  v. 
Itohy,  6  Oiiio,  521.  The  arrest  of  the  judgment  debtor,  so  long  as  it 
continues,  is  a  defense  (Chajwian  v.  JIatt,  11  Wend.  41  •,  Kinsman  v- 
Page,  22  Yt.  628) ;  but  an  arrest,  after  the  action  ou  the  judgment  was 
commenced,  was  held  Jiot  to  prevent  a  recovery  on  tlic  judgment. 
Iloor  V.  Towle,  38  Me.  133.  After  a  valid  levy  under  an  execution 
on  the  judgment,  the  right  of  action  on  the  judgment  is  suspended. 
Lawrence  v.  Pond,  17  Mass.  433.  The  action  may  be  brought  before 
the  expiration  of  the  time  allowed  to  the  sheriff  to  return  the  execu- 
tion, if  the  execution  has  been  in  fact  returned.  Renaad  v.  0 '' Brien, 
35  K  Y.  (8  Tiff.)  99. 

Actions  on  domestic  judgments  are  not  favored  {Biddleson  v. 
Whitel,  1  W.  Black.  507) ;  because  they  ordinarily  serve  no  purpose 
which  could  not  be  secured  by  a  more  simple  and  less  costly  mctlio.l. 
Burnes  v.  Slnijjson,  9  Kan.  063.  Hence  under  the  English  statute 
(43  Geo.  3,  cli.  46,  §  4),  the  plaintiff  in  an  action  ou  a  judgment  is  nut 
entitled  to  costs  except  by  special  order,  and  in  some  of  the  States  no 
such  action  can  be  maintained  unless  special  leave  of  the  court  is  first 
obtained  (seejpo*^,  187,  §  4) ;  but  a  foreign  judgment  can  be  enforced 
only  by  action.  Succession  of  Beckham,  16  La.  Ann.  352.  Indeed, 
the  only  effect  of  a  foreign  judgment,  outside  of  the  jurisdiction  of  the 
court  in  which  it  is  rendered  is,  that  it  entitles  tlie  plaintiff  to  a  new 
decree.     Dams  v.  Headley,  22  N.  J.  Eq.  115,  121. 

In  an  action  upon  a  judgment,  in  a  case  where  the  judgment  roll 
has  been  lost  or  destroyed,  secondary  evidence  may  be  given  of  its  con- 
tents.    Mandevi'le  v.  Reynolds,  68  N.  Y.  (23  Sick.)  528. 

§  2.  Who  may  sue.  The  right  of  action  on  a  judgment  in  favor  of 
the  original  plaintili  exists  as  a  matter  of  course,  subject  to  restrictions 
by  statute.     See  ante,  184,  §  1;  jjost,  187,  §  4. 

But  at  common  law  a  judgment  is  not  assignable  so  as  to  authorize 
the  assignee  to  maintain  an  action  ou  it  in  his  own  name.  The  action 
is  properly  brought  in  the  name  of  the  judgment  creditor.  Goodrich 
V.  Steoens,  116  Mass.  170 ;  Moore  v.  Couyhlin,  4  Allen,  335 ;  Elliott 
V.  Waring,  5  Monr.  (Ky.)  338  ;  Triplett  v.  Scott,  12  111.  137.  See 
Tufts  V.  Braisted,  4  Duer  (N.  Y.),  607.  But  under  the  provision  of 
the  Code,  that  every  action  shall  be  prosecuted  in  the  name  of  the 
real  party  in  interest,  the  assignee  of  a  judgment  may  maintain  an 
action  in  his  own  name.  Tufts  x.  Braisted, -^l^iXiiV  {^.  Y .),  607; 
Charles  v.  Tlaskins,  11  Iowa,  329. 

In  Kentucky  it  has  been  held  that  the  assignee  of  a  judgment  has  no 
Vol.  IY.—  24 
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riglit  to  a  second  judgment,  but  must  proceed  upon  the  first.     Smith 
V.  Behnont  <&  Nelson  Iron  Co.,  11  Bush  (Kj.),  390. 

The  assignee  of  a  judgment,  however,  takes  it  subject  to  all  the 
equities  between  the  original  parties.  Scott  v.  IlarMns,  32  Ga.  302  ; 
McJiUon  V.  Love,  13  IlL  486;  Robeson  v.  Rolerts,  20  Ind.  155  ; 
Blcikesley  v.  Johnson,  13  Wis.  530.  See  MeCotter  v.  McCotter,  16 
Abb.  Pr.  (N.  Y.)  265 ;  Stan-  v.  HasMns,  26  N.  J.  Eq.  414. 

Upon  the  death  of  a  judgment  creditor,  the  right  to  enforce  the 
judgment  passes  to  his  personal  representatives.  And  this  right  is 
enforceable  at  common  law,  both  by  the  vrrit  of  scire  facias^  and  bj  an 
action  of  debt  on  the  judgment.  Carter  v.  Cohnan,  12  Ired.  274. 
]S^o  execution  upon  the  original  judgment  can  issue;  a  new  proceeding 
is  therefore  essential  {Jay  v.  Martine,  2  Duer,  654  ;  Thurston  v.  Ring, 
1  Abb.  [K  T.]  126;  Cameron  v.  Young,  6  How.  [N.  Y.]  372);  and 
the  statutory  j)rovisions  requiring  leave  to  sue  upon  judgment  do  nut 
apply  to  such  actions.  Smith  v.  Britton,  45  How.  (N.  Y.)  428 ; 
Wheeler  v.  Dakin,  12  id.  537. 

A  judgment  recovered  in  favor  of  one  person  by  mistake  for  an- 
other, cannot  be  sued  upon  by  the  latter  even  though  the  mistake  be 
proved.      Gilhert  v.  Ilanford,  13  Mich.  40. 

§  3.  Who  may  be  sued.  A  judgment  is  conclusive  upon  the 
parties  to  the  action  and  their  privies.  At  common  law,  it  is  said 
that  a  judgment  does  not  survive  the  defendant  against  whom  it  is 
rendered.  By  no  means  known  to  that  law  can  a  judgment  be  en- 
forced against  the  administrator  of  a  deceased  debtor.  As  to  him,  its 
character  as  a  judgment  is  functus  officio.  Freeman  on  Judg.,  §  438. 
A  remedy  against  this  defect  is,  however,  provided  by  writ  of  sc'n^e 
facias,  and  in  all  the  States,  ample  remedies  are  provided  for  enforc- 
ing judgments  against  the  estates  of  deceased  judgment  debtors. 

A  judgment  against  an  administrator  will  not  support  an  action 
against  the  heir  or  devisee,  because  there  is  no  privity  between  them 
{McCoy  V.  Nichols,  4  How.  [Miss.]  31;  Robertson  v.  Wright,  17 
Gratt.  534;  Dorr  v.  Stoclcdale,  19  Iowa,  269);  although  it  furnishes 
-priina  facie  evidence  against  the  realty  {State  v.  Lineberger,  59 
Penn.  St.  308 ;  Sergeant's  Heirs  v.  Evoing,  36  Penn.  St.  156)  ;  but 
a  judgment  against  the  administrator  will  not  support  an  action  against 
the  administrator  and  heir.  Nours^s  Adni'r  \.  Ramsey,  2  Eibb 
(Ky.),  547. 

A  judgment,  void  as  against  one  joint  debtor,  cannot  be  enforced 
against  the  other.  Hall  v.  Williams,  6  Pick.  232  ;  MacTmy  v.  Gordon, 
34  N-  J.  Law,  286. 

A  judgment  against  two  is  to  bo  regarded  as  a  joint  judgment. 
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Mahaney  v.  Penman,  4  Duer  (N.  Y.),  603 ;  Barnes  v.  Smith,  16 
Abb.  Pr.  (N.  Y.)  420.     But  see  Bead  v.  Jeffries,  16  Kans.  534. 

§  4.  Leave  to  sue.  As  we  have  already  seen,  the  recovery  of  a 
final  judgment  creates  an  immediate  right  of  action  on  the  judgment 
in  favor  of  the  judgment  creditor.  lie  may,  in  this  way,  multiply 
actions  against  the  debtor  and  increase  the  costs  unnecessarily  without 
any  substantial  advantage  in  the  collection  of  the  debt.  Inmost,  if  nut 
in  all  of  the  States,  this  right  of  a  judgment  creditor  has  been  limited 
either  by  requiring  him,  upon  good  cause  shown,  to  ol)tai:i  the  leave  of 
the  conrt  before  bringing  an  action,  or  by  depriving  him  of  costs. 
Thus  in  New  York,  it  is  })ruvided  (Code,  §  Tl)  that  no  action  shall  be 
brought  upon  a  judgment  rendered  in  any  court  of  this  State,  except  a 
court  of  a  justice  of  the  peace,  between  the  same  parties,  without 
leave  of  the  court  for  good  cause  shown,  on  notice  to  the  adverse 
party;  and  no  action  on  a  judgment  rendered  by  a  justice  of  the  peace 
shall  be  brought  in  the  same  county,  within  five  years  after  its  rendi- 
tion, exce])t  in  case  of  his  death,  resignation,  incapacity  to  act,  or 
removal  from  the  county,  or  that  the  process  was  not  personally  served 
on  the  defendant,  or  on  all  the  defendants,  or  in  case  of  the  death  of 
some  of  the  parties,  or  where  the  docket  or  record  of  such  judgment  is 
or  shall  have  been  lost  or  destroyed. 

This  provision  does  not,  however,  apply  to  a  hona  fide  assignee  of 
the  judgment  who  may  still  sue  without  leave  [Txtfts  v.  Braisted,  4 
Duer,  607;  S.  C,  1  Abb.  Pr.  83;  McButt  v.  Ilirsch,  4  id.  441; 
Kopperv.  Ilowe,  2  Hilt.  69);  or  to  an  action  by  an  executor  or  an 
administrator  of  a  deceased  judgment  creditor.  Smith  v.  Brittoh,  45 
How,  (N.  Y.)  428;    V^lieeler  v.  DaUn,  12  id.  537. 

The  leave  to  sue  need  not  require  the  suit  to  be  brought  in  the  court 
in  wliich  the  judgment  was  rendered.  Nat  Mechanics^  Bank  Ass.  v. 
Usher,  1  Sweeny  (N.  Y.),  403. 

If  an  action  be  brought  without  first  obtaining  the  leave  of  court,  it 
is  an  irregularity  merely  {Lane  v.  Salter,  4  Kobt.  [X.  Y.]  231))  t<.»  be 
taken  advantage  of  by  motion  to  set  aside  the  sununons  and  conq)laint. 
Fihch  V.  Carpenter,  5  Abb.  Pr.  (N.  Y.)  225 ;  contra,  MoGaire  v. 
Gallagher,  2  Sandf.  (N.  Y.)  402. 

§  5.  Upon  "what  jiKlgiiients.  It  is  a  final  judgment  only,  that  will 
sup])ort  an  action,  an  interlocutory  judgment  will  not  do  so.  Ledyard 
v.  Brown,  39  Tex.  402 ;  S.  C,  28  id.  393 ;  Dimick,  v.  Broohs,  21  Vt. 
569.  Thus  a  judgment  of  foreclosure,  directing  the  sale  of  the  ]u-operty 
and  the  payment  of  any  deficiency  by  the  defendant,  is  not  a  final  judg- 
ment upon  which  an  action  can  be  maintained  against  the  defendant 
for  the  deficiency,  until  a  judgment  has  been  docketed  against  the  de- 
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fendant.  Hanover  Fire  Ins.  Co.  v.  Tomlinson.,  3  Hun  (N.  Y.),  030. 
So,  an  action  cannot  be  maintained  upon  a  judgment  of  a  foreign 
court,  in  replevin,  for  the  return  of  goods  or  the  recovery  of  their  value. 
Thorner  v.  Batomj,  41  Md.  593. 

Judgments  are  either  foreign  or  domestic,  and  are  rendered  either  by 
courts  of  general  and  superior  jurisdiction,  or  by  courts  of  limited  and 
inferior  jurisdiction.  They  are  also  distinguished  as  being  in  rf.m.^  or 
in  personam.  These  distinctions  nmst  be  borne  in  mind  in  considering 
the  right  of  action. 

§  6.  Judgments  in  rem.  Several  definitions  of  judgments  in  rem 
have  been  attempted,  none  of  which  are  satisfactory.  Freeman  on  Judg- 
ments, §  606.  For  the  present  purpose  it  is  enough  to  state  the  legal 
eifect  of  such  a  judgment  and  the  conditions  upon  which  i  is  based. 
These  are  well  expressed  by  Mr.  Justice  Blackbukn  in  the  c.isj  of  Cas- 
trique  v.  Imrie,  L.  R.,  4:  H.  of  L.  414,  429.  He  says :  "  We  think  the 
inquiry  is  whether  the  subject-matter  was  so  situated  as  to  be  within 
the  lawful  control  of  the  State  under  the  authority  of  which  the  court 
sits ;  and  secondly,  whether  the  sovereign  authority  of  that  State  has 
conferred  on  the  court  jurisdiction  to  decide  as  to  the  disposition  of  the 
thing,  and  the  court  has  acted  within  its  jurisdiction.  If  these  consid- 
erations are  fulfilled  the  adjudication  is  conclusive  against  all  the 
world."  Story's  Confl.  of  Laws,  §6186./  GrignorCs  Lessee  v.  Astor.,  2 
How.  (U.  S.)  319,  338  ;  Peters  v.  Warren  Ins.  Co.,  3  Sum.  (C.  C.)  389  ; 
S.  C,  14  Pet.  99  ;  Magoun  v.  N.  E.  Ins.  Co.,  1  Story,  157.  Such  has 
always  been  the  rule  with  respect  to  proceedings  in  rem  in  the  admi- 
ralty. Magoun  v.  N.  E.  Ins.  Co.,  1  Story,  157  ;  Peters  v.  Warren  Ins. 
Co.,  3  Sum.  (C.  C.)  389  ;  S.  C,  14  Pet.  99 ;  Grant  v.  McLacUin,  4 
Johns.  34 ;  The  Mary,  9  Crancli,  126 ;  Hudson  v.  Guestier,  4  id. 
293 ;  Williams  v.  Armroyd,  7  id.  423 ;  WJittney  v.  Walsh,  1  Gush. 
29.  A  judgment  in  rem,  however,  while  it  binds  the  property  against 
all  the  world,  does  not,  if  the  defendant  does  not  appear  and  defend 
the  suit,  go  further,  and  it  cannot  be  made  the  basis  of  an  action,  even 
in  the  State  where  it  is  rendered,  to  obtain  satisfaction  out  of  other 
property.  Eastman  v.  Wadleigh,  65  Me.  251 ;  20  Am.  Rep.  695  ; 
Easterly  v.  Goodwin,  35  Conn.  273.  Nor  will  it  support  a  persc^nal 
action  a2:ainst  a  defendant  in  a  foreign  court.  Arndt  v.  Arndt,  1 5 
Ohio,  33  ;  Mo  Vicher  v.  Beedy,  31  Me.  316.  This  is  happily  illustrated 
by  Sandfoed,  Y.  Ghan.,  in  Monroe  v.  Douglas,  4  Sandf.  Ch.  (N.  Y.) 
134,182.  He  says:  " It  is  to  be  borne  in  mind,  that  the  effect  of  a 
judgment  in  rem,  is  wholly  distinct  from  its  effect  against  the  person  of 
the  defendant.  It  may  be  entirely  conclusive  as  to  the  former,  and  yet 
be  inefficacious  for  any  purpose,  in  i^ersonam,  either  in  a  foreign  tribu- 
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nal,  or  in  the  country  where  it  is  recovered.  Thns,  in  the  every  clay's 
occurrence,  of  the  forech')snre  of  niorti^aires  in  this  court,  against  a 
mortgagor  who  is  personally  h;ible  for  the  deht,  and  l)y  reason  of  his 
absence  frojn  the  State,  is  not  served  with  process.  The  decree  is  made 
on  the  publication  of  notice,  and  in  respect  of  tlie  mortgaged  premises, 
is  binding  and  conclusive.  So  far,  it  is  in  rem.  But  if  in  the  same 
decree,  the  mortgagee  should  insert  a  clause  that  the  mortgagor  must 
pay  the  deficiency  of  the  debt,  if  any  there  should  be,  after  a  sale,  and 
awarding  execution  against  liim  therefor  ;  such  clause  would  be  purely, 
in jpersonam.,  and  of  no  a^'ail  or  force,  even  in  the  court  where  the  de- 
cree was  entered." 

Another  familiar  illustration  of  the  rule  just  stated  is  found  in  pro- 
ceedings by  attachment  against  non-resident  debtors.  Judgments  ren- 
dered in  such  actions,  without  personal  service  of  the  defendant  within 
the  jurisdiction  of  the  court,  will  not  sustain  an  action.  Jjlssell  v. 
I^ri(/(/s,  9  Mass.  4:6S  ;  Arndt  v.  Arndt^  15  Ohio,  33  ;  liohhison  v.  Ward, 
8  Johns.  86 ;  KiUnirn  v.  Woodworth,  5  id.  -11  ;  Bates  v.  Delevan, 
5  Paige,  299 ;  Thompson  v.  Einm-ert,  ■!  McL.  9(5 ;  Mellwp  v.  Doane, 
31  Iowa,  397;  7  Am.  P.ep.  lit;  Ward  v.  McKenzle,  33  Tex.  29T ;  7 
Am.  Ile[).  201  ;  Sevier  v.  lioddle,  51  Mo.  580  ;  Freeman  on  Judgments, 
§  573;  Mdler  v.  Diuujan,  30  N.  J.  LaAV,  21  ;  MrDcrmott  v.  Clary, 
107  Mass.  501. 

§  7.  Foreign  judgments.  "  It  is  not  an  admitted  principle  of  the 
law  of  nations,"  says  Blackburn,  J.,  iii  Godard  v.  Gray,  L.  It.,  0  Q.  B. 
139, 148,  "  that  a  State  is  bound  to  enforce  within  its  territories  the  judg- 
ment of  a  foreign  tribunal.  Several  of  the  continental  nations  (includ- 
ing France)  do  not  enfurce  the  judgments  of  other  countries  unless  when 
there  are  reciprocal  treaties  to  that  effect.  But  in  England  and  in  those 
states  Avhich  are  governed  by  the  common  law,  such  judgments  are  en- 
forced, not  by  virtue  of  any  treaty,  not  by  virtue  of  any  statute,  but 
upon  a  principle  very  well  stated  l)}'^  Pakkk,  B.,  in  WUUams  v.  Jones, 
V-\  M.  ct  W.  633:  'AVhere  a  court  of  competent  jurisdiction  has  adju- 
dicated a  certain  sum  to  be  due  from  one  person  to  another,  a  legal  ob- 
ligation arises  to  pay  that  sum  on  which  an  action  of  debt  to  enforce 
the  judgment  may  be  maintained.  It  is  in  this  way  that  judgments  of 
foreign  and  colonial  courts  are  supported  and  enforced."  And  taking 
this  as  the  ]u-inciple  it  seems  that  any  thing  which  negatives  the  exist- 
en(.\5  of  that  legal  o1)ligation  or  excuses  the  defendant  from  the  per- 
forinance  of  it,  nuist  form  a  good  defense  to  the  action." 

It  may,  consequently,  be  shown  that  the  court  which  rendered  the 
judgment  was  without  jurisdiction,  either  of  the  subject-matter,  or  of 
the  person  against  whom  the  judgment  was  pronouuced.      Blschqff 
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V.  Wethered,  9  Wall.  812  ;  Schihsh/  v.  WestenJiolz,  L.  E.,  6  Q.  13.  155; 
Story  on  Confl.  of  Laws,  §  547 ;  Kerr  v.  Kerr,  41  N.  Y.  (2  Hancl) 
272 ;  Moiory  v.  CJiase,  100  Mass.  79 ;  Folger  v.  Colamlnan  Ins.  Co., 
99  Mass.  23G  ;  Citrleton  v.  Bickford,  13  Grraj,  591 ;  JJlcley  v.  Sinnart, 
3  IIow.  (U.S.)  762  ;  Borden  v.  Fitch,  15  Johns.  121 ;  Diichess  of  King- 
ston's Case,  2  Smith's  L.  Gas.  599 ;  2  Pars,  on  Gont.  009. 

And  when  the  defendant  is  served  not  personally,  but  by  an  artiiicial 
mode,  and  is  not  a  subject  of  nor  resident  in  the  country  in  which  the 
judgment  is  given,  either  at  the  time  of  contracting  the  obligation,  or 
at  the  commencement  of  the  suit,  tlie  judgment  will  not  be  enforced, 
for  that  would  bo  to  permit  the  foreign  country  to  legislate  for  the 
whole  world.  ScJdhshy  v.  Westcnholz,  L.  R.,  6  q'.  B.  155,  160,  IG 1 .  See 
General  Steam  Kav.  Co.  v,  Guillou,  11  M.  &  W.  877,  894 ;  Copin  v. 
Adainson,  L.  E..,  1  Exch.  Div.  17;  15  Eng.  Rep.  2G7 ;  Buchanan  v. 
Kuc'ker,  9  East,  192,  194;  Story  on  Confl.  of  Laws,  §  547. 

So,  likewise,  a  foreign  judgment  may  be  impeached  if  it  is  shown  to 
have  been  obtained  by  fraud.  Rehners  v.  Bruce,  23  Beav.  145  ; 
Lazier  v.  Westcott,  26  N.  Y.  (12  Smith)  146  ;  Henderson  v.  Henderson 
6  Q.  B.  288  ;  Ranldn  v.  Goddard,  54  Me.  28,  and  53  id.  389  ;  Wood 
V.  Watkinson,  17  Conn.  500;  Welch  v.  Syl'es,  3  Gil.  197;  liocjers  v. 
Gwinn,  21  Iowa,  59  ;  Dunlajp  v.  Cady,  31  id.  260  ;  7  Am.  Rep.  129, 
aiid  note.  And  it  is  said  by  Puillimose,  J.,  in  Messina  v.  Petrococchhno, 
L.  R.,  4  P.  G.  144,  159,  tiiat  a  foreign  judgment  of  a  competent  court 
may  be  impeached  if  it  carries  on  the  face  of  it  a  manifest  error;  if  it 
is  sliown  to  have  been  obtained  by  fraud,  or  to  Ije  wanting  in  tlie  con- 
ditions of  natural  justice ;  and  it  cannot  be  applied  to  persons  others 
than  those  who  were  ]\arties  to  the  litigation  decided  by  it,  except  in 
cases  where  the  judgment  is  iti  rem. 

How  far  a  mistake  of  law  or  fact,  unless  shown  to  be  intentional  on 
the  part  of  the  tribunal  giving  the  judgment,  can  be  set  u})  to  invali- 
date the  judgment  has  been  a  question  greatly  mooted.  The  tendency 
of  the  later  English  and  American  cases  seems  to  be  to  regard  for- 
eio-n  judgments  cpiite  as  conebisive  as  domestic  judgments.  A  for- 
eign judgment  cannot,  therefore,  be  impeaclied  on  the  grourid  tliat  it 
is  erroneous  on  the  merits.  RinhinY.  Goddard,  h^  We.  Z'^^d;  Konitzhy 
v.  Meyer,  49  N.  Y.  (4  Sick.)  571 ;  Low  v.  Mussey,  41  Yt.  393 ;  Silver 
L.alxC  Banh  v.  Uardiny,  5  Ham.  (Oliio)  545.  And  see  note  to  An- 
dreios  v.  Ilerriot,  4  Cow.  508  ;  Freeman  on  Judgm.,  §  597 ;  Bank  nj 
Australasia  v.  Nias,  16  Q.  B.  717;  Bank  of  Australasia  v.  Hard- 
ing, 9  C.  B.  661  ;  Vanqvdin  v.  Bonard,  15  C.  B.  (N.  S.)  341 ;  BeCosse 
BrissacY.  Bathhrne,  6  H.  &  I^.  301.     Kor  by  reason  of  a  mistake  of 
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law.     Godard  v.  Gray,  L.  R..,  0  Q.  B.  139 ;   Castigtie  v.  Imrie,  L.  R., 
4  II.  L.  lU. 

But  where  it  v/as  admitted  that  tlie  law  of  the  foreign  tribunal  had 
not  been  correctly  declared  bj  its  judgment,  it  was  not  regarded  as 
binding  upon  an  English  court.  Meyer  v.  Ilalli,  L.  R.,  1  C.  P.  Div. 
358. 

The  doctrine  as  to  the  conclusiveness  of  a  foreign  judgment  upon  the 
merits  as  suggested  above  has  not  always  been  here  tried  with  distinct- 
ness. Indeed,  it  has  been  declared  by  eminent  authority  tliat  when 
the  action  is  directly  on  a  foreign  judgment  or  decree  it  is  no  more 
i\\i\n 2)Tima  facie  eY\(lQWQQ.  Story  on  Confl.  of  Laws,  §  607  ;  Andreivs 
V.  JJerriot,  4  Cow.  508,  and  note,  p.  523. 

Although  the  rule  is  otherwise  where  a  judgment  obtained  in  a 
foreign  triljunal  is  set  up  as  a  defense  to  an  action  upon  the  same  cause 
of  action  (Story  on  Conii.  of  Laws,  §  598  ;  Pldllips  v.  Hunter^  2  IL 
Bl.  1:02  ;  Mills  V.  Dttryee,  2  Am.  L.  Cas.  597,  612)  ;  or,  as  the  rule  is 
sometimes  stated,  a  foreign  judgment  is  conclusive  as  a  defense,  l)ut 
only  affords  a  presumption  when  made  the  foundation  of  a  suit. 
MouToe  V.  JJomjlass,  1  Sandf.  Ch.  126,  181 ;  21'dls  v.  Duryee,  2  Am, 
L.  Cas.  597. 

The  tendency  of  modern  authorities  is,  as  we  have  seen,  to  regard  a 
foi-eign  judgment  as  equally  conclusive  when  used  either  as  a  defense 
or  affirmatively  as  a  cause  of  action. 

But  since  real  estate  is  subject  exclusively  to  the  laws  of  the  State 
in  which  it  is  located,  a  decree  or  judgment  of  a  foreign  State  touching 
real  property  is  void  in  the  State  where  the  property  is  situated.  It  is 
true  that  a  foreign  court  may  decree  the  performance  of  contracts 
relating  to  land  without  their  jurisdiction  {Penn  v.  Lord  Baltimore,  2 
Lead.  Cas.  in  Eq.  1806,  and  cases  cited;  Dehlyn  v.  AYatk'ins,  3  Sandf. 
Ch.  185) ;  but  such  a  decree  can  only  be  enforced  against  the  person 
of  the  defendant  in  the  foreign  court  of  the  State  where  the  i)roperty 
is  situated.     Davis  v.  Ileadly,  22  N.  J.  Eq.  115. 

§  8.  Judgineiits  of  courts  of  sister  States.  Aside  from  the  con- 
stitution of  the  United  States,  the  judgments  of  other  States  of  the 
Union  have  no  higher  force  or  validity  than  foreign  judgments.  ISeevers 
V.  Clements,  28  Md.  126  ;  F(d(/er  v.  ColumUan  Jvs.  6V>.,  99  M.uss.  267. 

Article  1,  section  1  of  the  Constitution  of  the  United  States  declares 
that  "  full  faith  and  credit  shall  be  given  in  each  State  to  the  public  acta, 
records  and  judicial  proceedings  of  every  other  State  ;  and  the  congres? 
may,  by  general  laws,  proscribe  the  manner  in  which  such  acts,  records 
and  proceedings  shall  be  proved,  and  the  effect  thereof." 
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In  pursuance  of  this  authority,  congress,  on  the  S-itli  of  May,  1Y90 
(1  R.  S.  [U.  S.],  §  905),  enacted  as  follows : 

"  The  records  and  judicial  proceedings  of  the  courts  of  any  State  or 
Territory,  or  of  any  such  country,  shall  be  proved  and  admitted  in  any 
other  court  within  the  United  States  by  tlie  attestation  of  the  clerk 
and  the  seal  of  tlie  court  annexed,  if  there  be  a  seal,  together  with  a 
cei'tificate  of  the  judge,  chief  justice  or  presiding  magistrate,  that  the 
said  attestation  is  in  due  form.  And  the  said  records  and  judicial  pro- 
ceedings so  authenticated  shall  have  sr.ch  faith  and  credit  given  to 
them  in  every  court  within  the  United  States  as  they  have  by  law  or 
usage  in  the  courts  of  the  State  from  which  they  are  taken." 

A  wide  diversity  of  opinion  has  arisen  in  the  construction  of  this 
constitutional  provision,  and  of  the  statute.  On  the  one  hand  it  has 
been  claimed  that  the  act  of  congress  only  provided  for  the  admi>ssion 
of  such  records  as  evidence,  luit  inasmuch  as  a  judgment  rendered  in  a 
court  not  having  competent  jurisdiction  is  a  nullity,  it  is  always  compe- 
tent to  inquire  into  the  jnrisdiction  of  the  court  in  which  the  judg- 
ment ofiiered  in  evidence  was  rendered,  and  for  the  purpose  of  such 
inquiry  to  contradict  the  record  ;  and  that  such  want  of  jurisdiction 
may  be  shown  either  as  to  the  subject-matter,  or  the  person,  or  in  pro- 
ceedings in  rem  as  to  the  thing.  J-^ennywit  v.  Foote,  27  Ohio  St.  000  ; 
Folger  v.  Columhian  Ins.  Co. ,  99  Mass.  467 ;  Hoffman  v.  Hoffman^ 
46  IN".  Y.  (1  Sick.)  40 ;  7  Am.  Eep.  299  ;  Bissel  v.  Briggs,  9  Mass. 
462  ;  Christmas  v.  Russell,  5  Wall.  290 ;  Harris  v.  Hardeman.,  14 
How.  (U.  S.)  334;  United  States  v.  Arredondo,  6  Pet.  691  ;  Voorhees 
V.  Bauh  of  United  States,  1 0  id.  475  ;  Maclcay  v,  Gordon,  34  N.  J. 
286  ;  Story  on  Const,  §  1307 ;  Story  on  Confl.  of  Laws,  §  609  ;  Paine' s 
Lessees  v.  Mooreland,  15  Ohio,  445 ;  Marx  v.  Forde,  51  Mo.  69  ;  S.  C, 
11  Am.  Eep.  432. 

On  the  contrary,  it  has  been  held  that  the  act  declared  that  the 
record  duly  authenticated  shall  have  such  faitli  and  credit  as  it  had  in 
the  State  from  whence  it  was  taken;  and  therefore,  if  in  that  State  it 
had  faitli  and  credit  of  evidence  of  the  highest  nature,  viz.,  record 
evidence  unimpeachable,  it  should  have  tlio  same  in  every  other  State, 
and  that  therefore,  where  the  record  disclosed  the  jurisdictional  facts,  it 
could  not  bo  controverted  in  the  t]ibu]ials  of  another  State.  Zej)])  v. 
Hager,  70  111.  223  ;  Craft's  Adm'rs  v.  Clarl^  31  Iowa,  77 ;  Faler  v. 
Hovey,  117  Mass.  107;  19  Am.  Rep.  398;  Carleton  v.  Biclford  13 
Gray,  591;  Thompson  Y.Whitman,  l^^&W.  457;  Mills  v.  Duryee, 
7  Cranch,  484  ;  2  Am.  Lead.  Cas.  597  ;  Freeman  on  Judgments,  §  561 ; 
Westcott  V.  Brown,  13  Ind.  83  ;  Hall  v.  Williams,  6  Pick.  232;  Shum- 
way  V.  Stillman,  6  Wend.  447. 
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§  9.  Superior  aud  inferior  courts.  The  distinction  between  the 
proceedings  of  superior  aud  inferior  courts  is  clearlj  stated  by  Field,  J., 
in  Galphi  v.  Page,  18  "Wall.  350,  365.  "  A  superior  court  of  general 
jurisdiction  p]-oceeding  within  the  general  scope  of  its  powers,  is  pre- 
sumed to  act  rightly.  All  intendments  of  law,  in  such  cases,  are  in  favor 
of  its  acts.  It  is  presumed  to  have  jurisdiction  to  give  the  judgments 
it  renders  until  the  contrary  appears.  And  this  presumption  embraces 
jurisdiction  not  only  of  the  cause  or  subject-matter  of  the  action  in 
which  the  judgment  is  given,  but  of  the  parties  also.  The  rule  is  dif- 
ferent with  respect  to  courts  of  special  and  limited  authority ;  as  to 
them  there  is  no  presumption  of  law  in  favor  of  their  jurisdiction ; 
that  must  affirmatively  apj)ear  by  sufficient  evidence,  or  proper  aver- 
ments in  the  record,  or  their  judgments  will  be  deemed  void  on  their 
face."  ShufekU  v.  Bxickley,  i5  111.  223 ;  Mills  v.  Martin,  19  Johns. 
3:1 ;  Ford  v.  Babcock,  1  Denio,  158  ;  Sears  v.  Terry,  26  Conn.  273  ; 
Ohio  &  M.  R.  R.  Co.  V.  Shultz,  31  Ind.  150  ;  TJiompson  v.  Multnomah 
Co.,  2  Oreg.  34;  Crepj^s  v.  Burden,  1  Smith's  L.  Cas.  816,  819.  The 
jurisdictional  facts  may  be  shown  aliunde  the  record.  Van  Beusen  v. 
Sweet,  51  N.  Y.  (6  Sick.)  378  ;  Jolley  v.  Foltz,  34  Cal.  321. 

And  the  record  of  proceedings  may  be  contradicted  by  any  compe- 
tent proof  that  the  court  did  not  have  jurisdiction  either  of  the  person 
or  of  the  subject-matter.  Roroley  v.  Howard,  23  Cal.  401 ;  Pardon, 
V.  Bw'ire,  23  111.  574 ;  First  Nat.  Bank  v.  Balcom,  35  Conn.  351. 

When,  however,  the  question  of  jurisdiction  has  been  determined, 
the  judgment  of  an  inferior  tribunal  is  as  conclusive  upon  the  merits 
as  a  judgment  of  a  court  of  general  jurisdiction.  Reid  v.  Sjyoon^ 
66  N.  C.  415;  Shoemaker  v.  Brown,  10  Kans.  383  ;  Bernal^.  Lynchy 
36  Cal.  135 ;  Sheldon  v.  Wright,  5  N.  Y.  (1  Seld.)  497. 

§  10.  Action,  when  to  be  brought.  In  general,  actions  on  judg- 
ments are  not  limited  by  the  statute  of  limitations.  Dudley  v.  Lind- 
sey,  9  B.  Monr.  (Ky.)  488;  Mitchell  v.  Mitchell,  8  Humph.  (Tenn.) 
359;  Todd  v.  Crumh,  5  McL.  172;  Pease  v.  Howard,  14  Johns.  479. 
But  in  most  if  not  all  of  the  States,  the  statute  '  has  been  extended  to 
judgments.  Angel  on  Lim.,  §  83,  et  seq.  Thus,  in  New  York,  a  judg- 
ment rendered  in  a  com't  of  record  of  the  United  States,  or  elsewhere, 
is  presumed  to  be  paid  and  satisfied  after  the  expiration  of  twenty 
years  from  the  time  when  the  party  recovering  it  was  first  entitled  to 
a  mandate  to  enforce  it.  Code,  §  376.  The  general  rule  that  judg- 
ments are  not  within  the  statute  seems  to  be  confined  to  judgments  of 
courts  of  record.  Hence  a  judgment  of  a  justice  of  the  peace  is  within 
the  statute.  Lester  v.  Redmond,  6  Hill,  590  ;  Bannegan  v.  Murphy ^ 
13  Mete.  251  ;  Woodman  v.  Somerset,  37  Me.  29;  Burd  v.  McGregor, 
YoL.  lY.— 25 
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2  Grant  (Penn.),  353.  So,  also,  foreign  judgments  have  been  held  to 
be  within  the  statute  on  the  theory  that  they  are  hut  j)rmia  facie  evi- 
dence of  debt,  of  no  higher  nature  than  a  simple  contract.  Pease  v. 
Howard^  14  Johns.  179 ;  Walker  v.  Witter^  Doug,  1  ;  Harris  v. 
Saunders,  1  Barn.  &  Ores.  111. 

Judgments  of  sister  States  have  also  been  held  to  be  within  the 
statute,  but  in  some  cases  the  statute  of  the  State  where  the  judgment 
was  rendered  was  held  to  govern  {Hiibhell  v.  Coudrey,  5  Johns.  132 ; 
S.  P.,  Bissell  v.  Hall,  11  Johns.  168),  while  in  others,  the  statute  of 
the  State  where  the  action  on  the  judgment  is  brought  has  been  ap- 
plied. McElmoyle  v.  Cohen,  13  Peters  (U.  S.),  312  ;  Brown  v.  Par- 
leer,  28  Wis.  21.  ' 

§  11.  Recorery,  nature  and  amount.  At  common  law  a  judg- 
ment does  not  carry  interest.  Thoriij:>son  v.  Morrow,  2  Cal.  99.  Hence 
in  an  action  on  a  judgment  of  a  sister  State,  the  common  law  will  be 
presumed  to  prevail,  and  no  interest  will  be  allowed.  Thompson  t. 
Morrow,  2  Cal.  99.  But  in  some  of  the  States  interest  is  allowed. 
Johnson  v.  Tidtle,  IT  Abb.  Pr.  (N.  Y.)  315 ;  Harrington  v.  Glenn,  1 
Hill  (S.  C),  T9. 

How  far  a  recover}^  in  trespass  or  trover  operates  as  a  transfer  of 
title  to  chattels  is  not  a  settled  point.  Zovejoy  v.  JIurray,  3  Wall. 
(U.  S.)  1,  11,  15. 

§  12.  Defenses.  The  presumptions  are  in  favor  of  the  validity  of  a 
judgment  of  a  court  of  general  jurisdiction.  Peher  v.  Wright,  68  Penn. 
St.  471 ;  Pead  v.  The  City  of  Buffalo,  4  Abb.  Ct.  App.  (N.  Y.)  22 ; 
S.  C.,  3  Keyes,  447;Z)r«l-e  \ .  Duvenick,  A:^  Cal.  455.  When  the 
record  is  silent  as  to  what  was  done,  it  will  be  presumed  that  what 
ought  to  have  been  done  was  not  only  done,  but  rightly  done.  But 
when  tlie  record  states  what  was  done,  it  will  not  be  presumed  that 
something  different  was  done.     Hahn  v.  Kelly,  34  Cal.  407. 

The  plea  of  mil  tiel  record  puts  in  issue  the  existence  of  the  judg- 
ment {Stevens  v.  Fisher,  30  Yt.  200),  and  puts  the  plaintiff  to  the 
proof  of  a  full  record  of  judgment.  Wright  v.  Fletcher,  12  Yt.  431 ; 
Fitch  V.  Porter,  8  Ired.  (N.  C.)  L.  511.  This  plea  raises  an  issue  to 
be  tried  by  a  jury.  Bischoffv.  Wethered,  9  Wall.  812.  JVil  debet  is 
an  answer  to  an  action  on  a  judgment.  Indianapolis,  B.  <&  W.  P.  P. 
Co.  V.  Pisley,  50  Ind.  60. 

Payment  may  always  be  pleaded  to  a  judgment.  Gulich  v  Loder, 
13  N.  J.  Law,  68  ;  Cameron  v.  Fowler,  5  Hill,  306.  But  md  tiel  record 
and  payment  cannot  both  be  pleaded.  P'dey  v.  Piley,  20  N.  J.  Law, 
114. 

A  defense  which  might  have  been  made  in  the  original  suit  is  not 
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available  in  an  action  on  the  judgment.  Nohle  v.  Merrill^  48  Me. 
140 ;  Guinard  v.  Hey  singer,  15  111.  288  ;  Ellis  v.  Clarke,  19  Ark. 
420;  Flint  v.  Sheldon,  13  Mass.  443;  Tai/lor  v.  Earris,  21  Tex. 
438;  Morris  v.  Boom&r,  10  Wis.  547.  So  a  party  cannot  set  up  as  a 
defense  to  a  judgment,  matters  on  wliicli  he  had  based  a  petition 
therein  which  had  been  decided  against  him.  Poorrnan  v.  MitGhell, 
48  Mo.  45.  On  a  similar  principle,  the  consideration  of  the  judgment 
cannot  be  inquired  into.  Brown  v.  Trtdock,  4  Blackf.  (Ind.)  429 ; 
Cottle  V.  Cole,  20  Iowa,  481. 

So  it  has  been  held  that  proof  of  the  payment  of  part  of  a  claim  prior 
to  the  entiy  of  judgment  was  not  available  in  an  action  on  the  judg- 
ment. Bird  V.  Smith,  34  Me.  63.  But  evidence  of  payments  made 
after  suit  brought  which  the  judgment  creditor  promised  to  apply  in 
satisfaction,  was  deemed  proper  in  Cameron  v.  Fowler,  5  Hill,  306  '■> 
and  when,  as  under  the  Code,  law  and  equity  are  administered  by  the 
same  tribunal,  a  state  of  facts  which  would  entitle  a  judgment  debtor 
to  maintain  an  action  in  equity  to  set  aside  the  judgment  may  be 
pleaded  in  an  action  on  the  judgment.  Dobson  v.  Pearce,  12  '^.  Yi 
(2  Kern.)  156. 

A  judgment  may  be  impeached  for  fraud.  Rogers  v.  Rogers,  15  B. 
Monr.  (Ky.)  364;  Whetstone  v.  Whetstone,  31  Iowa,  276;  Cowinx. 
Toole,  id.  513;  Amory  v.  Amroy,  3  Biss.  (C.  C.)  266;  Pavis  v- 
Pavis,  61  Me.  395;  Cofee  v.  M^ely,  2  Heisk.  (Tenn.)  304;  Ward  v. 
Qainlivm,  57  Mo.  425 ;  Pohson  v.  Pearce,  12  ]^.  Y.  (2  Kern.)  156. 

So,  a  judgment  rendered  by  a  court  not  having  jurisdiction  of  the 
parties,  and  of  the  subject-matter  is  void.  Porsey  v.  Kendall,  8  Bush 
(Ky.),  294  ;  Starluck  v.  Murray,  5  Wend.  148  ;  Sears  v.  Terry,  26 
Conn.  273.  A  judgment  pronounced  by  a  tribunal  having  no  author- 
ity to  determine  the  matter  in  issue,  is  necessarily  and  incurably  void 
and  may  be  shown  to  be  so  in  any  collateral  or  other  proceedings  in 
which  it  is  drawn  in  question,  GillUand  v.  Sellers^  Adm'r,  2  Ohio  St. 
223  ;  Morse  v.  Preshy,  5  Foster,  299 ;  Faton  v.  Badger,  33  N.  H. 
228  ;  King  v.  Poole,  36  Barb.  242  ;  Blair  v.  Cummings,  39  Cal.  667  ; 
Williamson  v.  Berry,  8  Plow.  (U.  S.)  492.  See  Crepp  v.  Purden,  1 
Smith's  L.  Cas.  b24.  But  if  the  judgment  be  one  of  a  court  of  supe- 
rior jurisdiction,  all  the  jurisdictional  facts  will  be  presumed  in  its  favor. 
Potter  V,  Merchants'  Bank,  28  K.  Y.  (1  Tiff.)  656 ;  Wells  v.  Water- 
house,  22  Me.  131 ;  Withers  v.  Patterson,  27  Tex.  491 ;  Reynolds  v. 
Stansbery,  20  Ohio,  344 ;  Freeman  on  Judgments,  §  124  ;  ante,  188,  §  6. 
Bnt  this  presumption  extends  only  to  those  matters  in  reference  to 
which  the  record  is  silent.     If  facts  are  stated  from  which  a  want  of 
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jurisdiction  can  be  shown,  the  judgment  is  void.     Clark  v.  ThoTrvpson, 
47  111.  25 ;  Hahn  v.  Kelly,  34  Cal.  391. 

Jui'isdiction  of  the  party  defendant  can  be  acquired  only  by  notice 
to  him,  or  by  his  consent  and  voluntary  appearance,  and  when  there 
has  been  no  valid  notice  or  appearance,  the  judgment  is  a  nullity. 
Nelson  v.  Rockwell,  14  111.  375  ;  Wingate  v.  Haywood,  40  W.  H.  437 ; 
Harris  v.  Hardemamj,  14  How.  334.  If  the  record  recites  an  appear- 
ance by  attorney,  this  recital  is  conclusive  in  a  proceeding  upon  the 
judgment.  Brown  v.  Nichols,  42  N.  Y.  (3  Hand)  26 ;  Hamilton  v. 
Wright,  37  N.  T.  (10  Tiff.)  502  ;  Carpentier  v.  Oakland,  30  Cal.  439. 
See  Dunlap  v.  Cody,  31  Iowa,  260  ;  7  Am.  Kep.  129 ;  contra,  Bodurtha 
V.  Goodrich,  3  Gray,  508. 

Whether,  when  the  record  of  a  court  of  general  jurisdiction  recites 
matters  showing  that  the  court  had  jurisdiction  of  the  parties  and  the 
subject,  these  recitals  can  be  contradicted  by  extrinsic  evidence,  is  a 
question  upon  which  the  decisions  remain  in  conflict. 

In  the  following  cases  it  has  been  held  that  the  record  imports  abso- 
lute verity  and  cannot  be  contradicted  by  extrinsic  evidence  {Westcott 
V,  Brown,  13  Ind.  83  ;  Hall  v.  Williams,  6  Pick.  232  ;  Zepjp  v.  Hager, 
70  111.  223 ;  Farr  v.  Ladd,  37  Yt.  156 ;  Eastman  v.  Waterman,  26 
id.  494 ;  Atdtman  v.  McLean,  27  Iowa,  129 ;  Penohscott  R.  R.  Co. 
V.  Weeks,  52  Me.  456  ;  Hotchkiss  v.  Cutting,  14  Minn,  537) ;  but  in  the 
following  cases  a  contrary  opinion  has  prevailed.  Edwards  v.  Tootner, 
14  S.  &  M.  75  ;  Smith  v.  The  State,  13  id.  140  ;  Goudy  v.  Hall,  30 
lU.  109  ;  Webster  v.  Reid,  11  How.  (U.  S.)  437  ;  Baldwin  v.  Eimmel, 
16  Abb.  Pr.  (N.  Y.)  353 ;  Newcomlj  v.  Bewey,  27  Iowa,  381 ;  Pen- 
nywit  V.  Foote,  27  Ohio  St.  600  ;  Christmas  v.  Russell,  5  Wall.  290 ; 
Hoffman  v.  Hoffman,  46  JS".  Y.  (1  Sick.)  30 ;  7  Am.  Eep.  299. 

A  judgment  rendered  by  a  judge  who  is  disqualified  by  consanguin- 
ity is  utterly  void.  Chambers  v.  Clearwater,  1  Abb.  Ct.  App.  341 ; 
1  Keyes,  310. 

Every  judgment  against  a  married  woman,  which  does  not  show  upon 
its  face  her  liability,  is  a  void  judgment.  Swayne  v,  Lyon,  67  Penn.  St. 
439;  Morse  v.  Tojjpan,  3  Gray,  411;  Griffith  v.  Clarke,  18  Md.  457; 
Higgins  v.  Peltzer,  49  Mo.  152.  This  is  on  tlie  ground  that  a  judgment 
creates  a  debt  and  can  therefore  be  taken  only  against  one  capal)le  of 
contracting  a  debt.  Morse  v.  Toppan,  3  Gray,  411.  But  the  plea  of 
infancy  is  a  jjersonal  plea,  which  may  be  waived,  and  a  judgment  against 
an  infant  is  not,  therefore,  void.  Smith  v.  McDonald,  42  Cal.  484 ; 
Ereeman  on  Judgments,  §  151. 

As  to  lunatics,  however,  the  rule  is  that  judgments  taken  against 
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them  are  neither  void  nor  voidable.     Norton  v;  Harding,  3  Oreg.  361 ; 
Wood  V.  Bayard,  63  Penn.  St.  320 ;  Foster  v.  Jo7ies,  23  Ga.  168. 

ARTICLE  II. 

OF   ACTIONS   UPON    DECREES. 

Section  1.  In  general.  Some  doubt  has  been  expressed  as  to 
whether  an  action  at  law  will  lie  upon  the  decree  of  a  court  of  equity. 
Hugh  V.  Higgs,  8  Wheat.  (U.  S.)  697;  Stover  v.  HinMey,  cited  in 
Post  v.  Neajie,  3  Cai.  37,  n.  But  it  seems  to  be  now  well  settled, 
that  in  every  instance  in  which  an  action  of  debt  can  be  maintained 
upon  a  judgment  at  law  for  a  sum  of  money  awarded  by  such  judg- 
ment, the  like  action  can  be  maintained  upon  a  decree  in  equity  which 
is  for  an  ascertained  and  specific  amount,  and  nothing  more.  Pen- 
nington V.  Gibson,  16  How.  (U.  S.)  65,  77 ;  Chandler  v.  Warreii,  30 
Yt.  510 ;  Ames  v.  Hoy,  12  Cal.  11 ;  Sadler  v.  Robins,  1  Camp.  253 ; 
Warren  v.  McCarthy,  25  111.  95  ;  Post  v.  Neajle,  3  Cai.  22 ;  Du- 
bois V.  Dubois,  6  Cow.  496. 

So  an  action  at  law  can  be  maintained  upon  a  decree  of  a  court  of 
admiralty,  awarding  a  specified  sum  as  salvage  {Brown  v.  Bridge,  106 
Mass.  563) ;  but  it  must  appear  from  the  decree  that  it  was  the  inten- 
tion of  the  court  to  render  a  personal  judgment.  Seligman  v.  Kalk- 
man,  17  Cal.  152. 

A  bill  in  equity  may  be  brought  to  carry  a  former  decree  into  exe- 
cution. Tills  hajjpens  generally  m  cases  where  parties  having  neg- 
lected to  proceed  upon  the  decree,  their  rights  under  it  become  so  em- 
barrassed by  a  variety  of  subsequent  events  that  it  is  necessary  to  have 
the  decree  of  the  court  to  settle  and  ascertain  them  (Story's  Eq.  PL, 
§  429  ;  Linton  v.  Potts,  5  Blackf.  [Ind.]  396,  399) ;  but  the  principles 
governing  such  cases  do  not  seem  to  be  distinctly  defined. 
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CHAPTER  LXXXVIII. 

LANDLORD  AND  TENANT. 
ARTICLE  I. 

TENANCY,    HOW    CREATED. 

Section  1 .  In  geueraL  It  will  be  difficult  to  do  justice  to  the  sub- 
ject  of  this  chapter,  without  repeating  to  some  extent  what  has  been 
said  in  treating  of  the  action  of  ejectment  as  between  landlord  and 
tenant,  yet  an  effort  will  be  made  to  avoid  such  repetition. 

Tenancy  is  a  holding  or  a  mode  of  holding  an  estate.  Modern 
usage  limits  the  application  of  the  term  to  a  holding  of  real  property 
by  one  party,  in  subordination  to  another,  who  has  or  claims  a  superior 
right.  The  person  having  or  holding  the  temporary  possession  of  the 
estate  is  called  the  tenant ;  the  person  under  whom  he  holds,  the  land, 
lord. 

The  tenns  "  real  property"  include  not  only  lands,  or  corporeal  heredit- 
aments, but  commons,  ways,  fisheries,  franchises,  estovers,  annuitiesj 
rent  charges,  and  all  other  incorporeal  hereditaments ;  any  or  all  of 
which  may  be  the  subject  of  a  lease. 

In  order  to  create  the  relation  of  landlord  and  tenant  nothing  is  es- 
sential except  a  contract,  express  or  imphed,  between  the  parties,  for 
the  possession  of  such  property,  and  the  reservation  to  the  landlord  of 
some  reversionary  interest  therein.  The  consideration  is  usually  a 
stated  rent,  but  mere  favor,  or  something  paid  at  the  inception  of  a 
tenancy,  is  sufficient  to  sustain  it.  See  Hunt  v.  Comstoch,  15  "Wend. 
665  ;  Osborne  v.  Humphrey,  7  Conn.  335, 

§  2.  Tenancy  Iby  implication.  The  law  will,  in  general,  imply  a 
tenancy,  whenever  one  party  occupies  land  by  permission  of  another 
who  owns  or  has  a  superior  right  to  it.  Thus  an  occupation  pending 
the  execution  of  a  lease ;  or  under  a  conditional  agreement  for  a  pur- 
chase if  title  can  be  made ;  or  under  a  proposition  to  either  lease  or  pur- 
chase on  specific  terms,  not  followed  by  notice  of  election  to  purchase, 
constitutes  the  occupier  a  tenant.  Hamerton  v.  Stead,  5  D.  li:  R.  206 ; 
3  B.  &  C.  478 ;  Doe  d.  Newly  v.  Jackson,  2  D.  &  R.  511 ;  1  B.  & 
C.  448 ;  Hartwell  v.  Black,  48  111.  301 ;  Harris  v.  Frmk,  49  N.  Y. 
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(4  Sick.)  24  ;  10  Am.  Rep.  318  ;  Wright  v.  Roberts,  52  Wis.  161.  A 
person  who  enters  upon  land  tortiously,  but  afterward  consents  to  hold 
under  the  owner,  becomes  a  tenant ;  but  the  assent  of  the  landlord 
alone  is  not  sufficient  to  make  him  a  tenant.  Ackerman  v.  Lyman,  20 
Wis.  454. 

The  failure  of  one  who  enters  and  occupies  under  a  contract  of  pur- 
chase, to  pay  the  pm'chase-money,  will  not  entitle  the  vendor  to  rescind 
that  contract,  and  treat  the  purchaser  as  a  tenant.  Tucker  v.  AdamSy 
52  Ala.  254 ;  Watkins  v.  Holnian,  16  Pet.  25. 

As  between  tenants  in  common,  no  tenancy  will  ordinarily  be  imphed 
from  the  mere  occupancy  of  the  common  property  by  one,  to  the  ex- 
clusion of  the  other,  without  contract.  Bird  v.  Earle,  15  Fla.  447 ; 
Kline  V.  Jacobs,  68  Penn.  St.  57.  But,  it  seems,  a  tenancy  may  be  un- 
plied  where  one  of  three  persons  named  as  grantees  in  a  deed  of  land 
pays  no  part  of  the  purchase-money,  and  neither  claims  title  nor  exer- 
cises control  over  the  property  for  years,  but  leaves  the  others  in  pos- 
session. Webster  v.  Holland,  58  Me.  168.  And  if  partners  occupy 
premises  belonging  to  two  of  their  number  as  tenants  in  common  and 
pay  rent,  this  will  create  the  relation  of  landlord  and  tenant.  Chapin 
v.  Foss,  75  111.  280. 

Payment  and  receipt  of  money  as  rent  are  themselves  circumstances 
from  which  a  tenancy  may  be  implied,  even  where  such  payment  is 
under  an  invalid  agreement.  Knight  v.  Bennett,  3  Bing.  361 ;  11 
Moore,  227;  Morris  v.  Niles,  12  Abb.  Pr.  103.  A  tenancy  may  also 
be  implied  from  a  variety  of  other  circiunstances,  such  as  the  taking  of 
the  key  of  a  dwelling  for  the  purpose  of  occupying  it  {Little  v.  Martin, 
3  Wend.  219) ;  attorning  to  an  infant,  although  he  does  not  assent  to 
it  {Doe  d.  Miller  v.  Noden,  2  Esp.  530) ;  acknowledging  possession  and 
agreeing  to  pay  rent  {Goodman  v.  Jones,  26  Conn.  264);  allowing  a 
vendor  to  occupy  premises  until  tlie  payment  of  a  mortgage  {Hunt  v. 
Comntock^  15  Wend.  665) ;  or  entering  under  an  agreement  to  accept  a 
lease  and  afterward  refusing  it.     Anderson  v.  Pr  indie,  23  Wend.  619. 

One  who  takes  or  occupies  under  a  tenant  with  notice  when  the  term 
will  end  is  liable  as  a  tenant  to  the  original  lessor.  Schilling  v.  ILolmes, 
23  Cal.  227  ;  Coit  v.  Palmer,  7  Ptobt.  413  ;  S.  C,  4  Abb.  (N.  S.)  140 ; 
S.  C.  affirmed,  51  K  Y.  (6  Sick.)  647.  Otherwise  as  to  one  who  merely 
occupies  jointly  with  him  alone.     Carver  v.  Palmer,  33  Mich.  342. 

Mere  occupation  of  premises  without  the  privity  or  consent  of  the 
owner,  or  without  any  recognition  of  the  rights  of  the  landlord,  does  not 
create  any  tenancy.  Doe  d.  Rogers  v.  Pullen,  2  Bing.  X.  C.  749 ; 
Doe  d.  Bingham  v.  Cartwright,  3  B.  &  Aid.  326  ;  Benjamin  v.  Benjor 
min,  5  N.  Y.  (1  Seld.)  388  ;  Hall  v.  Jacob,  7  Bush  (Ky.),  595. 
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A  permitted  occupation  of  j^remises  by  a  servant  of  the  owner  for 
the  more  convenient  performance  of  his  duties,  even  though  it  con- 
tinues for  a  temporary  purpose  after  his  term  of  service,  or  a  sum  is 
deducted  from  his  wages  on  account  of  it,  gives  no  estate.  White  v. 
Bayley,  10  C.  B.  (N.  S.)  227;  Kerrains  \.^Peoj>le,  60  N.  Y.  (15  Sick.) 
221 ;  S.  C,  19  Am.  Rep.  15S  ;  Hunt  v.  Colson,  3  Moore  &  S.  790  ;  Mc- 
Quade  v,  Emmons,  38  N.  J.  Law,  397. 

Nor  will  participation  in  the  profits  of  land,  not  occupied  to  the  ex- 
clusion of  the  owner,  amount  to  a  tenancy.  Johnson  v.  Carter,  16 
Mass.  M3;  Walker  v.  Fitts,  24  Pick.  191. 

The  effect  of  a  tenant's  holding  over  Avill  be  considered  hereafter. 

§  3.  Tenancy  by  express  agreement.  A  contract  creating  a  ten- 
ancy is  technically  called  a  lease  or  demise.  It  may  be  made  and  proved 
either  by  word  of  mouth  or  by  writing ;  and,  if  in  writing,  it  may  be 
either  a  mere  memorandum,  a  letter  or  series  of  letters,  or  a  formal 
instrument  with  or  without  a  seal.  The  form  or  phraseology  of  a  lease 
is  not  material  to  its  validity  or  effect,  provided  it  clearly  shows  the  in- 
tention of  the  one  party  to  put  the  other  in  possession  of  the  premises, 
and  of  the  latter  to  assume  such  possession  for  some  determinate 
period. 

A  lease  may  be  distinguished  from  a  mere  agreement  for  a  lease, 
by  its  purporting  to  convey  to  the  tenant  a  present  right  of  posses- 
sion, without  contemplating  the  execution  of  any  further  instrument 
for  the  purpose.  The  legal  effect  of  the  two  instruments  distinguishes 
them  still  more  widely.  The  former,  upon  its  execution,  confers  on  the 
tenant  an  interest  in  the  land,  and  the  term  becomes  vested  in  him  im- 
mediately upon  his  entry.  The  latter  confers  no  present  legal  interest 
in  the  premises,  yet  it  will  operate  as  a  license  to  enter  thereon,  and 
then  if  the  intended  landlord  refuses  to  execute  the  lease  the  proposed 
tenant  can  enforce  a  specific  performance,  or  recover  his  damages. 
Price  V.  Williams,  1  M.  &  W.  6. 

The  use  of  the  word  "  agreement "  is  not  decisive  of  the  character  of 
the  instrument,  nor  will  words  of  present  demise  make  it  a  lease,  if 
a  contrary  intention  can  be  clearly  inferred  from  the  rest  of  the  paper. 
John  V.  Jenkins,  1  C.  &  N.  233  ;  3  Tyr.  170 ;  Weed  v.  Crocker,  13 
Gray,  219 ;  Tempest  v.  Bawling,  13  East,  18 ;  Fenner  v.  Hepburn,  2 
Y.  &  C.  159.  The  intention  of  the  parties  is  to  be  sought  from  the 
■whole  instrument,  and  that  must  govern  its  construction.  Poole  v. 
Bentley,  12  East,  168  ;  Doe  d.  Morgan  v.  Powell,  8  Scott,  N.  R.  687 ; 
7  M.  &  G.  980 ;  8  Jur.  1123  ;  Morgan  d.  Dowding  v.  Bissell,  3  Taunt. 
65 ;  People  v.  Gillis,  24  Wend.  201. 

Certainty,  as  to  time  of  commencement,  duration  and  amount  of 
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rent,  is  usually  necessary  to  constitute  a  present  demise.    Wright  v.  Tre- 
vezant,  3  C.  &  P.  441 ;  8  Bing.  178 ;  6  B.  &  A.  322. 

A  letting  of  agricultural  lands  to  be  worked  and  farmed  on  shares, 
creates  either  the  relation  of  landlord  and  tenant,  or  that  of  tenants  in 
common  of  the  cropr,,  according  to  the  terms  of  tlie  contract  and  the 
intentions  of  the  parties.  Such  a  letting  for  a  year,  at  a  stipulated  rent, 
will  constitute  the  former  relation,  even  though  the  rent  is  to  be  paid 
partly  in  crops.  Alwood  v.  RitckmoAi^  21  111.  200.  It  has  been  so  held, 
in  some  cases,  where  the  rent  was  to  be  paid  by  delivery  to  the  land- 
lord of  a  specified  share  by  measure  of  the  crops  raised,  the  whole  of 
the  crops  being  there  recognized  as  belonging  to  the  tenant  until  partition. 
Walls  V.  Preston,  25  Cal.  59;  Bums  \^ Cooper,  31  Penn.  St.  126; 
Rinehart  v.  Oliwine,  5  "Watts  &  S.  15T;  Hosldns  v.  Rhodes,  1  Gill  & 
J.  266 ;  Hatchell  v.  Kimhrough,  1  Jones  (IST.  C),  163  ;  Ross  v.  Sioar- 
vnger,  9  Ired.  481.  On  the  other  hand,  the  decisions  are  very  numer- 
ous that  a  letting  of  lands  on  shares  for  a  single  year  or  for  a  scries  of 
years  is  no  lease,  and  does  not  give  the  farmer  any  interest  in  the  land ; 
but  he  and  the  land-owner  are  merely  tenants  in  common  of  the  crops. 
Bradish  v.  Schenclc,  S  Johns.  151 ;  Aikeyi  v.  Sjiiith,  21  Yt.  181 ;  WH^ 
Hams  V.  Nolen,  34  Ala.  167 ;  Lowe  v.  Miller,  3  Graft.  205  ;  Ferrall 
V.  Kent,  4  Gill,  209  ;  Guest  v.  Opdike,  31  X.  J.  Law,  554 :  Bernel  v. 
Rovious,  17  Cal.  546  ;  Fiquet  v.  Allison,  12  Mich.  330 ;  Currey  v. 
Davis,  1  Houst.  (Del.)  598  ;  Williams  v.  Cleaver,  4  id.  453.  Even 
calling  this  share  of  the  crops  rent,  or  using  the  technical  terms  of  a 
lease,  does  not  change  the  rule.  Taylor  v.  Bradley,  39  X.  Y.  (12  Tiff.) 
129  ;  Chandler  v.  Thurston,  10  Pick.  205.  Xor  does  an  agreement  by 
the  land-owner  to  pay  the  farmer  for  one-half  the  grain  produced  have 
that  effect.  Tanner  v.  11111%  44  Barb.  428  ;  Wilher  v.  Sisso7i,  53  id. 
258 ;  S.  C.  affirmed,  54  X.  Y.  (9  Sick.)  121.  See  Tanner  v.  Hills,  48 
X.  Y.  (3  Sick.)  662. 

A  clause  in  the  lease  reserving  to  tlie  tenant  the  riglit  to  gatlier  the 
crop  after  the  expiration  of  the  term  entitles  him  to  free  ingress  and 
egress  so  far  as  is  necessary  to  gather  and  remove  the  crop,  but  does 
not  authorize  him  to  hold  over  and  exclude  tlie  landlord  after  the  time 
at  which  he  was  to  surrender.     Stoddard  v.  Waters,  30  Ark.  156. 

AETICLE  II. 

KINDS    OF    TENANCY. 

Section  1.  Leases  for  life.     An  estate  for  life  is  one,  the  duration 
of  which  is  limited  b}'  a  life  or  lives,  either  of  that  of  the  tenant  him- 
YoL.  lY.—  26  ^ 
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self  or  that  of  some  other  person  or  persons.  The  limitation  may  also 
be  for  the  joint  lives  of  two  or  more  grantees,  either  with  or  without 
survivorship. 

Such  an  estate  may  be  created  by  a  lease  with  reservations  of  rent 
and  covenants,  constituting  the  relation  between  the  parties  to  it  that 
of  landlord  and  tenant  in  the  ordinary  sense.  More  frequently,  how- 
ever, in  this  country,  at  least,  estates  for  life  are  created  by  devise  or 
by  grant,  or  by  the  act  of  the  law,  and  that  relation  does  not  in  any 
other  proper  sense  exist. 

A  grant  to  a  person,  especially  for  his  own  life  or  for  the  life  of  an- 
other, of  course  creates  such  an  estate ;  and  so  does  one  which  may  en- 
dure for  a  life,  though  liable  to  be  determined  by  the  happening  of 
some  event,  or  by  some  act  of  the  grantee,  such  as  a  grant  to  a  woman 
so  long  as  she  shall  remain  a  widow ;  or  to  a  man  and  woman  so  long 
as  their  marriage  relations  shall  continue,  or  so  long  as  they  shall  live 
in  a  certain  house ;  or  to  a  person  so  long  as  he  shall  maintain  certain 
works,  or  shall  pay  a  certain  annual  sum ;  or  until  a  certain  man  shall 
be  paid  out  of  the  income.  Jackson  v.  Myers^  3  Johns.  388  ;  Roseboom 
V.  Van  Vechien,  5  Denio,  414 ;  JIurd  v.  Gushing,  7  Pick.  169  ;  MicMe 
v.  Lawrence,  5  Eand,  571 ;  Folts  v.  Huntley,  T  Wend.  210.  An  in- 
definite grant  by  a  tenant  in  tail,  or  one  having  only  a  life  estate,  will 
be  construed  as  only  for  the  life  of  the  grantor. 

A  devise  of  laud  to  the  heir  of  the  testator  "after  the  death  of  B,'' 
by  implication  gives  to  B  a  life  estate  therein. 

A  life  estate  may  also  be  created  by  the  reservation  in  a  deed  of  the 
use  and  control  of  the  premises  to  the  grantor  during  his  life.  Webster 
y.  Webster,  33  N.  H.  22;  Richardson  v.  York,  U  Me.  216. 

Of  life  estates  created  by  law,  dower  is  that  which  is  given  to  a  sur- 
viving wife  in  a  portion,  usually  one-third,  of  the  lands  owned  by  her 
husband  during  her  coverture,  to  which  is  added,  in  some  of  the 
American  States,  a  right  to  retain  and  occupy  the  homestead  of  her 
deceased  husband  during  her  widowhood ;  and  curtesy  is  that  given  to 
a  surviving  husband  in  all  the  lands  owned  by  the  wife  at  her  death. 
The  birth  of  living  issue  of  the  marriage  is  ordinarily,  but  not  in  all  the 
States,  required  as  a  condition  precedent  to  the  vesting  of  this  estate. 

§  2.  Leases  for  years.  A  lease  for  a  term  certain,  whether  it  be 
for  one  or  more  years,  is  termed  a  lease  for  years ;  and  as  substantially 
the  same  principles  apply  to  tenancies  for  a  less  period,  such  as  a  half 
or  quarter  year,  a  month  or  a  week,  if  definite  and  certain,  they  are 
usually  classed  under  the  same  head.  Brown  v.  Bragg,  22  Ind.  122  ; 
Gould  V.  School  District,  8  Minn.  431.  The  relation  of  landlord  and 
tenant  created  by  such  a  lease  attaches  to  all  persons  who  succeed  to 
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the  possession  of  the  premises  through  or  under  the  first  tenant,  and 
they  are  bound  by  the  lease.     Torrey  v.  Wallis,  3  Cush,  442. 

A  tenancy  for  years  may  ordinarily  be  created  in  the  same  manner 
as  any  otlier  tenancy.  If  there  are  any  statutory  provisions  on  the 
subject,  they  must  be  complied  with.  It  is  essential  that  the  period  of 
sucli  a  tenancy  be  definite  and  certain,  or  that  it  be  uncertain  only  be- 
cause it  may  be  determined  by  some  event  before  its  natural  expira- 
tion, or  because  it  is  for  a  particular  purpose  which  serves  to  mark  its 
duration.  Doe  v.  Dixo7i,  9  East,  15  ;  Thomas  v.  Wright,  9  Serg.  & 
E.  87 ;  Batchelder  v.  Dean,  16  N.  H.  268.  A  lease  "  for  one  year 
and  so  on  from  year  to  year,"  or  "  for  years,"  without  fixing  any  num- 
ber, is  one  for  two  years  certain.     Denn  v.  Cartright,  4  East,  29. 

A  tenancy  from  year  to  year  will  be  created  by  a  demise  for  a 
definite  term,  which  gives  the  lessee  a  right  to  terminate  it  by  notice, 
or  to  continue  it  for  a  further  period  (  Westerii  Trans.  Co.  v.  Lansing, 
49  N".  Y.  [4  Sick.]  499 ;  Holmes  v.  Day,  8  Ir.  E.  C.  L.  235) ;  or  by 
one  which  fixes  no  definite  term,  but  reserves  an  annual  rent,  payable 
quarterly  {Lesley  v.  Itandolph,  4  Eawle,  123) ;  or  by  such  a  demise 
and  occupation  under  it  for  a  year  or  more.  Hegina  v.  St.  Giles,  33 
L.  J.  M..C.  3;  12  W.  E.  125. 

In  the  absence  of  any  special  contract  therefor,  a  tenancy  from  year 
to  year  will  be  inferred  from  various  circumstances  showing  the  inten- 
tion of  the  parties,  such  as  the  payment  of  rent  each  quarter  or  other 
aliquot  jDart  of  a  year  {Doe  d.  Hxdl  v.  Wood,  14  M.  &  W.  682 ;  9  Jur. 
1060) ;  the  payment  of  an  annual  rent  by  one  who  was  a  tenant  at 
will  or  sufferance  {Silshy  v.  Allen,  43  Yt.  172) ;  possession  under  an 
agreement  for  a  lease  and  payment  of  an  annual  rent  {Knight  v.  Ben- 
ett,  1 1  Moore,  222 ;  3  Bing.  361  ;  Mann  v.  Lovejoy,  E.  &  M.  355) ; 
an  occupancy  under  a  parol  lease  which  is  void  because  for  a  longer 
period  than  is  allowed  by  statute  {Schuyler  v.  Leggett,  2  Cow.  660)  ;  or 
a  general  occupation,  or  a  holding  over  after  the  expiration  of  the  term 
by  permission  of  the  landlord.  Jackson  v.  Salmon,  4  Wend.  327 ; 
Bight  V.  Darly,  1  Term,  162  ;  Kelly  v.  Patterrson,  43  L.  J.  C.  P.  320; 
9  L.  E.  P.  C.  681 ;  10  Eng.  Eep.  353  ;  30  L.  T.  (N.  S.)  842  ;  Sullivan 
V.  Gary,  17  Cal.  80. 

A  tenant  occupying  generally,  or  holding  over  by  permission  of  the 
landlord,  is  bound  to  retain  the  possession  for  the  current  year,  and 
will  1)0  liable  for  the  year's  rent,  even  though  he  leaves,  unless  the 
landlord  accepts  a  subsequent  occupant  as  his  tenant.  Den  v.  Mc- 
intosh, 4  Ired.  (N.  C.)  291.  The  landlord's  consent  to  the  continuance 
of  the  tenancy,  in  such  cases,  need  not  be  express,  but  may  be  inferred 
from   his  recei%nng    or  distraining  for  rent   afterward  accruing,   and 
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probably  even  from  liis  silence  for  a  considerable  time.     Conway  v. 
Starkweather,  1  Denio,  113;  Rowan  v.  Lijtle,  11  Wend.  616, 

If  the  grantee  of  an  annuity  charged  on  lands  distrains  on  the  lessee 
of  his  grantor  for  arrears,  and  the  latter  attorns  and  pays  the  rent  to 
him,  he  thereby  becomes  his  tenant  from  year  to  year  until  such 
arrears  are  paid.     Doe  v.  Boidter,  6  A.  &  E.  675. 

A  tenancy  from  year  to  year  is  not  to  be  deemed  continuous,  but  as 
recommencing  every  year.  It  is  for  one  year  certain,  and  every  sub- 
sequent year  it  is  a  springing  interest,  arising  upon  the  first  contract  and 
parcel  of  it.  After  a  new  year  has  commenced,  it  becomes  an  entire 
lease  for  the  year  or  years  past  and  that  just  entered  upon.  Grandy  v. 
Jubher,  10  Jur.  (N.  S.)  652  ;  33  L.  J.  Q.  B.  151 ;  Wright  v.  Tracy, 
8  Ir.  E.  C.  L.  478. 

A  lease  which  provides  that  the  term  is  for  one  month  only,  and 
will  expire  on  the  first  day  of  the  following  month,  creates  a  tenancy 
from  month  to  month,  and  usually  no  notice  is  necessary  to  terminate 
it.  Gibbons  v.  Dayton,  4  Hun  (N.  Y.),  451.  A  tenancy  from  quarter 
to  quarter  may  be  created  by  holding  under  a  void  parol  agreement, 
and  paying  rent  quarterly.  Botsford  v.  Darling,  47  N.  Y.  (2  Sick.) 
m^',  Witt  V.  Mayor  of  N.  Y.,  5  Robt.  (N.  Y.)  248;  S.  C,  6  id.  441. 

The  interest  acquired  by  a  tenant  for  years,  or  from  year  to  year,  is 
a  seizin,  not  of  the  freehold,  but  of  a  term  of  years  which  is  a  chattel 
interest.  Upon  the  death  of  the  tenant,  his  interest  usually  vests  in 
his  personal  representatives,  and  they  will  hold  upon  the  same  terms 
as  he  did.  Doe  v.  Porter,  3  Term  R.  13 ;  IfacJcay  v.  Maokreth,  4 
Doug.  213  ;  2  Chit.  461. 

§  3,  Leases  at  "wilL  Formerly  a  tenancy  at  will  was  absolutely 
terminable  at  the  will  of  the  landlord ;  and  a  tenancy  of  that  precise 
character  may  still  be  created  by  express  agreement.  Thus,  a  writing 
in  the  words  "  I  give  you  a  close  to  enjoy  as  long  as  I  please,  and  to 
take  again  when  I  please,"  creates  such  a  tenancy  {Rex  v.  Fillongley, 
1  Term  R.  458) ;  and  a  person  who  is  let  into  possession  under  an 
agreement  that  a  lease  shall  be  executed,  but  in  the  meantime  he  shall 
enjoy  the  premises  on  the  terms  of  such  lease,  becomes  immediately  a 
tenant  at  will  {Anderson  v.  Midland  Ry.  Co.,  3  E.  &  E.  614) ;  at 
least,  he  is  so  after  refusing  to  take  the  lease.  Dunne  v.  Trtistees  of 
Schools,  39  111.  578.  A  verbal  agreement  to  let  a  house  "  so  long  as 
the  tenant  keeps  a  good  school,"  creates  a  tenant  at  will,  with  a  con- 
ditional limitation  {Ashley  v.  Warner,  11  G-ray,  43) ;  and  a  tenancy 
to  continue  so  long  as  both  parties  like,  with  a  reservation  of  rent  for 
the  time  occupied,  is  one  at  the  will  of  either  party.  Richardson  v. 
Lam,gridge,  4  Taunt.  128.   And  where,  by  the  terms  of  a  written  lease, 
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the  tenancy  is  to  continue  so  long  as  the  parties  shall  mutnally  agree, 
and  either  imrty  may  determine  it  on  four  days'  notice — rent  payable 
monthly  or  semi-monthly,  as  may  be  most  convenient — such  renting 
creates  a  tenancy  at  will.     Say  v.  Stoddard,  27  Ohio  St.  478. 

In  the  modern  sense,  a  tenancy  at  will  scarcely  differs  from  a  mere 
permissive  occupation.  Such  a  tenancy  may  be  created  by  an  occupa- 
tion under  a  lease  or  deed  M-hicli  is  void ;  or  under  a  verbal  agreement 
for  an  occuj^ation  in  common  Avitli  the  landlord.  Huyser  v.  Chase, 
13  Mich.  98  ;  Ezelle  v.  Parker,  41  Miss.  520 ;  Leavitt  v.  Leavitt,  47 
N.  H.  329.  By  statute  in  Maine,  a  verbal  lease  at  an  annual  rent,  for 
any  period,  creates  a  tenancy  at  will.  Withers  v.  Larrabee,  48  Me. 
570.  Such  a  tenancy  arises  by  implication  upon  any  permissive  oc- 
cupation of  premises,  even  without  any  agreement  for  rent,  or  any  term 
prescribed.  Rex  V;  Collett,  R.  &;  E..  C.  C.  498  ;  Rex  v.  Jobling,  id.  525  ; 
Sarsfield  v.  Healy,  50  Barb.  245  ;  Jones  v.  Sha/y,  50  Cal.  508 ;  Lamed 
V.  midson,  60  N.  Y.  (15  Sick.)  102  ;  Ball  v.  Cidlimore,  2  C.  M.  &  R. 
120  ;  1  Gale,  96  ;  5  Tyr.  753.  For  many  instances  of  this  kind,  see 
Yol  3,  pp.  48,  49. 

Although  a  tenancy  at  will  is  not  assignable,  yet  the  assignee  thereof 
will  become  a  tenant  at  will  if  the  landlord  claims  rent  from  him  and 
he  pays  it.     Cunningham  v.  Holton,  55  Me.  33. 

A  mere  agreement  by  a  tenant  to  pay  rent  in  advance  does  not 
make  his  tenancy  one  at  will.     Sprague  v.  Qtdnn,  108  Mass.  553. 

A  tenancy  at  will  becomes  one  from  year  to  year  if  the  tenant  pays 
an  annual  rent,  and,  for  the  purposes  of  a  notice  to  quit,  it  is  generally 
deemed  such. 

§  4.  Tenancy  at  sufferance.  A  tenant  at  sufferance  is  one  who 
has  come  lawfully  into  possession  of  the  premises  of  another  by  per- 
mission of  the  owner,  and  continues  to  occupy,  without  agreement  or 
consent,  after  his  right  has  expired,  by  reason  of  the  mere  neglect  of 
his  landlord  to  take  measures  to  expel  him.  If  he  comes  into  the 
estate  by  act  of  law,  and  not  by  the  act  of  the  party,  that  relation  does 
not  arise,  but  he  may  be  treated  as  a  mere  intruder  or  trespasser. 

Ordinarily,  a  tenant  wrongfully  holding  over  after  the  determina- 
tion of  his  estate,  or  a  vendor  so  holding  after  the  day  on  which  he 
was  bound  to  deliver  possession  to  the  purchaser  or  his  les.see,  who 
then  refuses  to  give  up  possession  as  he  had  agreed  to  do  in  case  of 
sale,  is  considered  a  tenant  at  sufferance.  Wilde  v.  CantUlon,  1 
Johns.  Cas.  123 ;  Hollis  v.  Pool,  3  Mete.  350  ;  Hauxhurst  v.  Lohree, 
38  Cal.  563 ;  Benedict  v.  Morse,  10  Mete.  223.  Other  instances  of 
tenancy  are  the  cases  of  tenants  ^;?«r  aritre  vie,  holding  after  the  death 
of  their  cestui  ([ue  vw  •  tenants  at  will  whose  estates  have  been  deter- 
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mined  by  alienation,  bj  the  death  of  the  lessor,  or  by  the  happening 
of  some  event  on  which  their  estate  was  contingent ;  under  tenants 
holding  over  after  the  expiration  of  the  original  tenancy ;  and  niort- 
o-agors  retaining  possession  after  purchasers  on  foreclosure  are  entitled 
thereto.  Simpkin  v.  Ashurst,  4  Tyi\  781  ;  Kinsley  v.  Ames,  2 
Mete.  29. 

This  species  of  tenancy  immediately  changes  to  one  at  will  or  from 
year  to  year,  whenever  the  parties  agree,  the  one  to  hold  and  the  other 
to  permit  him  to  retain  possession ;  and  such  an  agreement  may  be  im- 
plied from  such  circumstances  as  the  payment  and  receipt  of  rent  for 
the  time  held  over,  or  from  the  length  of  time  such  holding  is  permitted 
to  continue.     Russell  v.  Fahyan,  34  N.  H.  223. 

§  5.  Demise  of  lodgings.  One  or  more  rooms  in  a  tenement  are 
frequently  leased  apart  from  the  others,  either  with  or  without  furni- 
ture. As  the  contract  therefor  conveys  an  interest  in  lands,  the 
statute  of  fraud  applies  to  it  as  to  other  leases  and  requires  it  to  be  in 
writing  in  like  cases  {Inman  v.  Stamp,  1  Stark.  12 ;  Mechelen  v. 
Wallace,  2  N.  &  P.  224  ;  7  A.  &  E.  49) ;  or  limits  the  time  for  which 
a  verbal  agreement  will  be  valid.  Edge  v.  Strafford,  1  Tyr.  293  ;  1  C. 
&  J.  391. 

A  mere  contract  with  a  keeper  of  a  hotel  or  boarding-house  for 
board  and  lodging  does  not,  however,  give  the  lodger  any  interest  in 
the  realty,  or  create  any  tenancy,  even  though  the  prices  for  each  are 
sj)ecified  separately.  Wilson  v.  Martin,  1  Denio,  602 ;  Wright  v. 
Stavert,  2  El.  <fe  El.  721 ;  6  Jur.  (N.  S.)  867.  It  is  simply  an  entire 
contract  for  board  and  lodging,  and  the  refusal  of  the  j)arty  engaging 
them  to  become  an  inmate  of  the  boarding-house  merely  renders  him 
liable  for  a  breach  of  contract.      Wilson  v.  Martini,  1  Denio,  602. 

A  tenant  of  lodgings  is  entitled  to  the  same  privileges  as  other  ten- 
ants, and,  in  general,  is  subject  to  the  same  liabilities.  These  privi- 
leges are  not  confined  exclusively  to  his  own  apartments,  but  he  is 
entitled  to  the  use  of  the  common  entrance  and  stairway  leading  to 
them,  and  of  the  door-bell,  knocker  and  sky -light  connected  therewith, 
and  of  the  water-closet,  unless  there  are  stipulations  to  the  contrary. 
Underwood  v.  Burrows,  7  C.  &  P.  26.  If,  however,  he  has  an  outer 
door  to  his  apartments,  his  rights  will  be  more  hraited,  and  those 
apartments  will  be  deemed  his  distinct  mansion,  and  protected  as  such. 
If  his  access  to  them  is  through  a  common  outer  door,  they  are  not 
protected  against  breaking  by  an  officer  who  has  entered  that  door  to 
serve  mesne  process  upon  him.  Tracy  v.  Talbot,  6  Mod.  214 ;  1 
Cowp.  1. 

A  tenant  of  lodgings  is  not  justifiable  in  quitting  them  without 
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proper  notice,  even  thongli  he  may  reasonably  fear  that  his  goods  will 
be  distrained  by  the  superior  landlord  for  rent.  Rickett  v.  Tullick, 
6  C.  &  P.  QQ.  He  will  be  liable  for  rent  for  the  time  he  actually 
occupies,  even  though  the  misconduct  of  the  landlord  should  justify 
him  in  leaving.     Klrhman  v.  Jervis,  7  D.  P.  C.  GTS. 

A  lodging-house  keeper  is  under  no  obligation  to  take  care  of  the 
goods  of  the  lodger.  Holder  v.  Soulby,  8  C.  B.  (N.  S.)  254 ;  it  is 
otherwise  as  to  a  boarding-housekeeper.  Smith  v.  Beed^  6  Day,  33; 
52  How.  14. 

ARTICLE  HI. 

DURATION    or    TENANCY. 

Section  1.  In  general.  The  duration  of  a  tenancy  depends  pri- 
marily upon  the  contract  between  the  parties ;  and  secondarily  upon 
the  acts  of  one  or  both  of  them,  either  done  with  intent  to  end  the 
tenancy,  or  having  in  law^  that  effect. 

The  commencement  of  a  tenancy,  if  not  fixed  by  the  lease,  may  be 
determined  from  general  principles.  A  tenancy  for  life  commences 
upon  the  delivery  of  the  instrument  creating  it.  It  cannot  commence 
i/n  fuiuro.  2  Bl.  Com.  314;  Singleton  y.  JBremar,  4  McCord,  12. 
To  vest  this  estate,  actual  delivery  of  ]3ossession  was  formerly  deemed 
essential,  but  it  is  not  now  generally  required  in  this  country. 

A  term  for  years  need  not  commence  immediately,  yet  the  date  of 
its  commencement  must  be  fixed  and  certain,  or  it  must  be  capable  of 
being  made  certain  by  reference  to  some  event  or  some  contingency 
that  must  happen.  Child  v.  Baylie,  Cro.  Jac.  459  ;  Taylor's  L.  &  T., 
§  TO.  And  the  intermediate  time  must  be  filled  by  some  subsisting 
estate ;  a  lease  to  connnence  after  the  death  of  the  lessor,  or  after  the 
death  of  the  life  tenant,  leaving  a  possible  interval  unfilled,  not  being 
good.     Need  v.  Loioer,  Pollexf.  55. 

A  lease  which  leaves  the  date  of  its  commencement  uncertain,  by 
omission  or  otherwise,  is  void,  unless  that  can  be  determined  by  other 
means ;  but  if  the  date  fixed  is  impossible,  e.  </.,  the  30th  of  February, 
the  lease  takes  effect  from  deliver}^  The  time  when  a  tenant  com- 
mences paying  rent  at  regular  intervals  is  in  some  cases  the  commence- 
ment of  his  tenancy  {Doe  d.  Ilolcomb  v.  Johnson^  6  Esp.  10)  ;  but  that 
created  by  acceptance  of  rent  from  a  tenant  holding  over,  or  from  his 
assignee,  will  be  held  to  commence  on  the  same  day  of  the  year  as  the 
original  lease.     Doe  d.  Castleton  v.  Samuel,  5  Esp.  1 74. 

A  lease  for  years,  to  commence  at  a  future  day,  or  on  the  happening 
of  some  future  event,  gives  the  lessee  a  mere  right  of  possession  at  the 
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time  fixed,  but  he  is  not  in  complete  possession  of  his  term  mitil  entry. 
Yet  the  obligations  of  the  parties,  if  not  otherwise  provided,  will  com- 
mence from  the  date  of  the  lease,  or  if  that  is  not  dated,  from  its  delivery. 

A  tenancy  under  a  verbal  lease  commences  from  the  day  when  the 
tenant  takes  possession  under  it,  without  reference  to  any  particular 
quarter  day.     Kemp  v.  Derrett,  3  Camp.  511. 

A  perpetual  lease  may  be  created  by  a  grant  in  fee,  reserving  an  an- 
nual rent,  or  by  a  lease  to  continue  so  long  as  the  tenant  shall  continue 
to  pay  the  rent  and  perform  the  covenants.  Folts  v.  Huntley,  7  Wend. 
210 ;  Van  Rensselaer  v.  Hays,  19  N.  Y.  (5  Smith)  68.  Unless  pro- 
hibited by  statute  such  leases  are  valid,  and  they  can  be  terminated 
only  by  the  agreement  of  the  parties  or  by  the  enforcement  of  a  for- 
feiture. 

Certainty  of  continuance  is  essential  to  a  term  for  years.  This  cer- 
tainty may  be  attained  by  limiting  the  number  of  years  either  abso- 
lutely, or  contingently,  upon  some  event  whi  3h  must  happen,  and  may 
happen  before  the  expiration  of  a  time  sj)ecified.  Wright  d.  Arm,  v. 
Cartwright,  1  Burr,  282  ;  1  Ld,  Ken.  529.  A  term  is  also  certain 
which  may  be  rendered  certain  by  matter  ex  post  facto,  as  where  it  is 
granted  for  so  many  years  as  B  shall  name. 

Statutes  sometimes  render  certain  the  duration  of  leases  when  not 
otherwise  expressly  fixed.  Such  a  lease  in  the  city  of  New  York  will 
continue  until  the  next  succeeding  first  of  May,  and  rent  will  be  pay- 
able on  the  usual  quarter  days  if  the  time  for  payment  is  not  specified. 
1  E.  S.  744,  §  1 ;  Taggard  v.  Roosevelt,  8  How.  141. 

Parol  leases  for  long  terms  are  not  favored,  but  their  validity  is  usu- 
ally limited  by  statute  to  terms  of  one  or  three  years.  An  occupation 
under  a  parol  lease  given  for  a  longer  period  than  is  allowed  by  statute, 
or  for  an  unhmited  time,  and  even  an  occupation  without-any  contract, 
is  construed  to  be  a  tenancy  from  year  to  year.  Clayton  v.  Blahey,  8 
Term  E.  3. 

§  2.  Termiuatiou  in  general.  It  is  a  general  rule  that  a  tenancy 
once  shown  to  exist  will  be  presumed  to  continue  so  long  as  the  tenant 
remains  in  possession.  Milsap  v.  Stone,  2  Col.  T.  137;  Keane  v.  Can- 
novan,  21  Cal.  291. 

A  tenancy  whose  duration  is  fixed  and  certain  by  the  express  terms 
of  the  instrument  creating  it,  will  terminate  without  demand  or  notice 
on  the  part  of  the  landlord  upon  the  lapse  of  the  time  or  the  happen- 
ing of  the  event  by  which  it  is  limited ;  or,  to  be  more  definite,  in  the 
case  of  a  tenancy  for  years,  upon  the  last  moment  of  the  anniversary  of 
the  day  from  which  the  tenant  was  to  hold  in  the  last  year  of  his  ten- 
ancy.    Acklandx.  Lutley,  9  A.   &  E.  879;    Colh  v.  Stokes,   8  East, 
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35S ;  Jackson  v.  Bradt,  2  Caines,  169 ;  Bedford  v.  McElherron,  2 
Serg.  tfe  Pt.  49  ;  liich  v.  Keyser^  54  Penn.  St.  8G ;  Chesleij  v.  TF^M,  3T 
Me.  106. 

Thus,  a  lease  for  the  Hf  e  of  a  third  person  absolutely  terminates  upon 
his  death  {Seaton  v.  Daois,  1  X.  Y.  Sup.  [T.  ^fe  C]  91 ;  Lioingstorh 
V.  Tanner  J  14  N.  Y.  [-l  Kern.]  64) ;  one  for  the  joint  hves  of  two  or 
more  persons  will  terminate  on  the  death  of  either  of  them  ;  and  one 
to  a  partnership  for  so  long  as  it  shall  continue,  will  terminate  on  the 
dissolution  thereof.  Doe  d.  Waithrruui  v.  Mllea,  1  Stark.  ISl ;  4  Camp, 
373.  And  so  the  exph'ation  of  any  other  period  for  which  a  tenancy 
is  created  will  terminate  it,  even  though  it  is  fixed  hy  a  void  lease,  and 
no  notice  is  necessary  to  a  tenant  holding  over  such  a  tenancy  without 
any  fi*esh  agreement,  express  or  implied.  Tress  v.  Savage,  4  El.  &  Bl. 
36  ;  18  Jur.  680 ;  23  L.  J.  Q.  B.  339 ;  Logan  v.  Herron,  8  Serg.  &  K. 
459  ;  Hamit  v.  Lawrence^  2  A.  K.  Marsh.  368  ;  Allen  v.  Jciquish,  21 
Wend.  628. 

Notice  to  quit  is  not  necessary  where  the  person  in  possession  is 
not  in  fact  a  tenant,  or  where  he  holds  strictly  at  will,  or  by  suf- 
ferance. /Smith  V.  Stewart,  6  Johns.  46  ;  Jackson  v.  Moncrief,  3  Wend. 
26  ;    Jackson  v.  French,  5  id.  337;  Shorey  v.  Farrell,  114  Mass.  441. 

At  common  law  no  notice  by  a  mortgagee  was  necessary  to  terminate 
the  rights  of  a  tenant  holding  by  lease  from  the  mortgagor  subsequent 
to  the  mortgage ;  or  by  a  purchaser  at  a  foreclosure  or  other  judicial 
sale,  to  terminate  the  rights  of  the  former  owner,  or  of  a  person  in 
under  liim.  Keech  d.  Warne,  1  Dougl.  21 ;  Jackson  v.  Robinson,  4 
Wend.  436.  But  this  rule  has  been  changed  by  statute  in  many  of  the 
American  States,  and  such  a  notice  is  now  usually  required  in  all  cases 
of  unusual  tenancy.  Den  v.  Drake,  2  Green  (X.  J.  L.),  523  ;  Phillips 
V.  Covert,  7  Johns.  4.  Thus  it  has  been  held  necessary  in  the  case  of 
a  tenant  from  year  to  year,  or  for  a  fixed  period,  holding  over  {Schuijler 
V.  Smith,  51  X.  Y.  [6  Sick.]  309;  10  Ani.  Kep.  609  ;  Jackson  v.  Mil- 
ler, 7  Cow.  747) ;  or  with  one  who  entered  with  a  view  to  a  future  ten- 
ancy {Doe  d.  Lewis  v.  Beard,  13  East,  211) ;  or  who  entered  under  a 
lease  void  by  the  statute  of  frauds,  or  under  an  agreement  for  a  future 
lease.     Thomas  y.  Wright,  9  Serg.  &  R.  87. 

A  tenant  who  occupies  and  pays  rent  for  land  not  included  in  his 
lease  is  entitled  to  notice  as  to  that.  Jackson  v.  Wilsey,  9  Johns.  268. 
The  rights  of  one  who  was  permitted  by  the  owner  to  occupy  lands  for 
years  without  any  reservation  of  rent,  cannot  be  terminated  by  the  heir 
of  such  o\vner  without  notice.  De?i  d.  Mackay  v.  Mackay,  1  Penn. 
(N.  J.)  420.  An  infant  reversioner  who  has  become  entitled  to  prem- 
ises leased  from  year  to  year  cannot  eject  the  tenant  without  first  giving 
Vol.  IY— 27 
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notice  to  quit  {Maddon  d.  Baker  v.  Whits,  2  Term  R.  159) ;  and  tlie  per- 
sonal representatives  of  a  deceased  tenant  from  year  to  year  are 
entitled  to  notice.  Doe  d.  Shore  v.  Porter,  3  Term  R.  13.  Other  cases 
are  cited  in  the  chapter  on  Ejectment,  Vol.  2,  p.  87. 

A  tenancy  at  will  may  be  terminated  by  notice  given  by  either  party. 
Davis  V.  Thompson,  13  Me.  209.  The  landlord  maj'-  terminate  it  by 
a  demand  of  possession,  or  by  any  equivalent  expression  of  his  will, 
and  the  lessee  may  do  it  by  a  declaration  that  he  will  hold  no  longer, 
accompanied  by  a  waiver  of  possession  or  a  tender  of  the  keys.  Doe 
d.  Price  v.  Price,  2  M.  &  S.  464 ;  9  Ring.  3.56 ;  Chalmers  v.  Vig- 
naud^s  Synd.,  1  Martin  (La.),  98.  But  a  tenant  who  has  quit  the  prem- 
ises, need  not  give  notice  if  the  landlord  accepts  another  person  as  ten- 
ant, or  does  any  other  act  amounting  to  an  assent.  Graham  v.  Ander 
son,  3  Harr.  (Del.)  364 ;  Whitehead  v.  Clifford,  5  Taunt.  518  ;  Mackeller 
V.  Sigler,  47  How.  (N.  Y.)  20. 

By  implication  such  a  tenancy  will  be  terminated  by  the  lessor's  ex- 
ercising any  acts  of  ownership  inconsistent  with  its  existence  {Ball  v. 
Cullimore,  2  C.  M.  &  R.  121 ;  Pollen  v.  Brewer,  7  C.  B.  [K  S.]  371 ; 
6  Jur.  []^.  S.]  509 ;  Daniels  v.  Davison,  16  Yes.  252 ;  Curl  v.  Lovjell, 
19  Pick.  25  ;  Dorrell  v.  Johnson,  17  id.  263  ) ;  or  by  the  death  either 
of  the  lessor  or  the  lessee,  or  by  the  desertion  of  the  premises  by  the 
lessee.     Say  v.  Stoddard,  27  Ohio  St.  478. 

If  by  the  terms  of  the  lease  its  duration  is  left  optional,  without  say- 
ing at  whose  option,  the  law  favors  the  tenant  and  gives  him  the  option 
of  terminating  it.  Dann  v.  Spurrier,  3  B.  &  P.  399 ;  Hersey  v.  Gib- 
let,  18  Beav.  174;  23  L.  J.  Chan.  818. 

A  tenancy  from  year  to  year,  for  so  long  as  both  parties  please,  is 
terminable  at  the  pleasm-e  of  either  party  at  the  end  of  the  first  or  of 
any  succeeding  year  by  a  notice  to  quit.  Doe  d.  ClarTc  v.  STtiarridge,  9 
Jur.  781.  Otherwise,  where  there  are  provisions  showing  the  inten- 
tions of  the  parties  that  it  shall  continue  for  two  or  more  years  certain, 
as  where  it  runs  "  for  one  year  from  date  and  so  on  from  year  to  year 
until  it  shall  be  determined  by  notice."  Doe  d.  Chadhorn  v.  Green, 
9  A.  &  E.  658. 

As  to  the  form  and  sufficiency  of  a  notice  to  quit,  by  a  landlord,  and 
of  its  service,  see  Yol.  2,  p.  91.  A  notice  by  a  tenant  must  be  to  his 
immediate  landlord.  Doe  d.  Morrell  v.  Mlhoard,  3  M.  &  W.  328.  A 
defect  in  such  notice,  in  not  fixing  the  time  for  quitting,  will  be  waived 
by  the  landlord's  offering  to  reduce  the  rent  and  make  improvements, 
to  induce  the  tenant  to  remain.     Boynton  v.  Bodioell,  113  Mass.  531. 

The  effect  of  a  notice  to  quit,  by  the  landlord,  will  be  waived  or  lost 
by  any  act  on  his  part  recognizing  the  tenancy  as  continuing  after  the 
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time  of  the  notice  has  expired,  unless  a  contrary  intention  appears.  Doe 
d.  Brierly  v.  Palmer^  16  East,  53. 

There  are  various  contingencies,  any  one  of  \vhich  happening,  will 
either  terminate  a  tenancy  ipso  facto,  or  authorize  one  or  the  other 
party  to  put  an  end  to  it.  The  death  or  outlawr}-  of  either  party  ter- 
minates a  tenancy  at  will,  or  from  year  to  year,  or  an  under  tenancy ; 
but  if  the  tenant  dies  within  the  year  his  rights  for  the  remainder  of 
the  year  usually  pass  to  his  personal  representatives.  Rohie  v.  Smithy 
21  Me.  114 ;  Rising  v.  Stannard,  17  Mass.  2S2 ;  Cody  v.  Quarter- 
man,  12  Ga.  386.  Partition  in  land  also  has  that  effect.  A  ten- 
ancy under  a  lease  which  is  subsequent  to  a  mortgage  will  be  termi- 
nated by  the  lawful  entry  of  the  mortgagee  for  condition  broken,  or  by 
a  sale  on  foreclosure.  Roe  d.  Eherell  v.  Loice,  1  H.  Bl.  447  ;  Keith 
V.  Swan,  11  Mass.  216 ;  GartskU  v.  Outley,  58  111.  210  ;  Burr  v. 
Stenton,  52  Barb.  377  ;  S.  0.  affirmed,  43  N.  Y.  (4  Hand)  462 ;  Dvff 
V.  Wilso7i,  69  Penn.  St.  316. 

Eviction  by  the  lessor  gives  the  lessee  the  right  to  terminate  his  ten- 
ancy, and  the  eviction  by  title  paramount  or  the  defeat  or  determina- 
tion in  any  other  manner  of  the  title  which  the  lessee  had  at  the  time 
of  making  the  lease,  will  terminate  it.  Wheeloch  v.  Warschauer,  34 
Cal.  265  ;  Wood  v.  Partridge,  11  Mass.  488. 

Tlie  insolvency  of  the  lessor  and  the  vesting  of  his  title  in  the  assignee 
with  notice  to  the  tenant  will  have  that  effect.  Doe  d.  Davies  v. 
TJiO'raas,  6  Exch.  854  ;  20  L.  J.  Exch.  367. 

The  total  destruction  of  the  premises  leased,  is  generally  held  to  put 
an  end  to  the  lease.  Wiiiton  v.  Cornish,  5  Ohio,  477  ;  Stockwell  v. 
Hunter,  11  Mete.  448.  Especially  where  there  is  no  covenant  to  re- 
pair, or  the  landlord  having  covenanted  to  repair  or  rebuild,  refuses  to 
do  so.  Ainsworth  v.  Ritt,  38  Cal.  89  ;  McMillan  v.  Solomon,  42  Ala. 
356;  Fowler  v.  Payne,  49  Miss.  32 ;  Graves  v.  Berdan,  26  N.  Y.  (12 
Smith)  498. 

Where  the  landlord  is  bound  to  keep  the  premises  in  tenantable  re- 
pair, his  failure  to  do  so  has  also  been  held  to  terminate  the  lease 
{Coleman  v.  Haight,  14  La.  Ann.  564) ;  but  not  wliere  their  defective 
condition  is  chargeable  to  the  tenant's  own  neglect  of  duty.  Suydam 
V.  Jackson,  54  N.  Y.  (9  Sick.)  450 ;  Johnson  v.  Oppenheim,  55  X.  Y. 
(10  Sick.)  280. 

A  lease  made  terminable  upon  a  sale  will  be  terminated  by  a  hona 
fide  sale,  with  such  notice  as  stipulated  for,  but  not  by  a  mere  colorable 
sale.  Miller  v.  Levi,  44  N.  Y.  (5  Hand)  489  ;  Ela  v.  BaiiJces,  37  Wis. 
89.     As  to  the  effect  of  other  provisions  of  a  like  character,   see  post, 
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225,  art.  5  of  this  chapter.  A  tenancy  may  also  be  terminated  by 
merger  in  a  higher  title,  or  a  new  term. 

§  3.  Termination  by  surrender.  An  express  snrrender  is  the 
yieldino-  up  of  his  particular  estate  by  the  tenant  to  the  person  who  has 
the  immediate  reversion  or  remainder,  in  the  manner  provided  by  law. 
Such  a  surrender  must,  by  statute  in  England,  be  in  writing,  nndor 
seal,  unless  the  tenancy  is  one  which  could  be  created  without  writing. 
Statutes  prohibiting  the  surrender  of  a  term  of  years,  or  other  interest  in 
lands,  except  by  deed  or  note  in  writing,  or  by  operation  of  law,  pre- 
vail extensively  in  this  country,  but  a  few  States  permit  it  to  be  done 
by  parol.  Under  such  statutes  it  has  been  held  that  a  mere  erasure,  can- 
cellation or  destruction  of  the  lease  is  not  of  itself  sufficient.  Roe  d. 
Berkely  v.  York,  6  East,  89  ;  Doe  d.  Courtail  v.  Thomas,  4  M.  &  E. 
218  ;  9  B.  &  C.  288  ;  Raynor  v.  WiUoyi,  6  Hill,  469.  Nor  will  an 
ao;reement  in  writing  to  surrender  for  a  particular  purpose  operate  as  a 
surrender,  if  the  pui-pose  is  not  effected. 

The  usual  technical  words,  "  surrender  and  yield  up,"  are  not  essen- 
tial to  the  instrament,  but  any  form  of  words  which  sufficiently  indi- 
cate the  intention  of  the  parties  will  operate  as  a  surrender.  Smith  v. 
Mapleback,  1  Term  R.  441.  A  surrender  must  be  by  a  party  in  pos- 
session to  one  who  has  a  higher  estate.  It  must,  therefore,  be  to  the 
lessor  himseK  or  to  the  party  legally  entitled  under  him.  Cornish  v. 
Searell,  1  M.  &  R.  703  ;  S.'^C,  8  B.  &  C.  471.  And  see  Nelson  v. 
Thompson,  23  Minn.  508.  An  under  tenant  cannot  surrender  to  the 
original  lessor,  nor  a  tenant  for  life  to  one  entitled  only  to  a  remainder 
for  years ;  nor  can  one  joint  tenant  surrender  to  another.  But  a  lessee 
for  years  may  surrender  to  one  who  is  entitled  to  the  reversion,  for 
years,  or  for  a  less  tei-m.  A  surrender  to  an  infant  is  good,  unless  his 
dissent  appears. 

A  surrender  by  operation  of  law  is  effected  by  some  less  formal  act  of 
the  parties,  from  which  a  mutual  agreement  by  them  to  consider  the 
surrender  as  made  may  be  implied  ;  some  act  of  notoriety  which  estops 
them  from  denying  that  it  has  taken  place.  Lyon  v.  Reed,  13  M.  & 
W.  285;  Bedford  v.  Terhime,  30  X".  Y.  (3"  Tiff.)  453.  Thus,  any 
agreement  between  the  parties  that  the  term  shall  be  put  an  end  to, 
which  is  unequivocally  acted  upon  by  both,  is  such  a  surrender.  White- 
head V.  Clifford,  5  Taunt.  518 ;  Phene  v.  Poppleioell,  12  C.  B.  (N.  S.) 
334 ;  8  Jur.  (X.  S.)  1104 ;  31  L.  J.  C.  P.  235.  An  actual  and  con- 
tinued change  of  possession  by  the  mutual  consent  of  the  parties  is  a 
surrender  by  operation  of  law,  whether  the  possession  is  delivered  to 
the  landlord  himself  or  to  another  for  him.  Rail  v.  Burgers,  5  B.  & 
C.  333 ;  Reeve  v.  Bird,  1  C.  M.  &  R.  37. 
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Acceptance  of  possession  hj  the  landlord  and  his  leasing  the  prem- 
ises to  another,  or  accepting  an  under  tenant,  or  an  assignee  as  his  ten- 
ant, followed  bj  an  actual  possession  Ijy  the  latter,  also  operate  as  such 
a  surrender.  Grimman  v.  Legge,  8  B.  &  C.  32-4 ;  2  M.  &  E..  438  ; 
Taylor  v.  Chapman^  Peake's  Add.  C.  11  ;  Wlthiv.n.  v.  Watry^  31  "Wis. 
638;  Schieffelin  v.  Cmpenter,  15  Wend.  400  ;  Shepard  v.  Spauldmg^ 
4  Mete.  416  ;  Clemens  v.  Broomfield^  19  Mo.  118.  The  acceptance  of 
an  irregular  notice  to  quit,  from  a  tenant,  and  an  entry  bj  the  landlord 
to  make  repairs  after  the  tenant  had  abandoned  the  premises,  amount 
to  elections  to  treat  those  acts  as  effective.  Aldenhurgh  v.  Peaple^  6 
C.  &  P.  212 ;  Mackeller  v.  Sigler,  47  How.  (N.  Y.)  20. 

An  agreement  by  a  tenant,  to  purchase  the  premises  from  the  grantee 
of  his  landlord,  and  until  conveyance  to  pay  rent,  operates  as  a  surrender 
of  his  lease  {Denison  v.  Wertz,  7  S.  &  E,.  372) ;  and  the  acceptance  of 
a  new  lease  during  an  existing  lease,  whether  it  be  for  a  longer  or  a 
shorter  term,  is  presumptively  a  surrender  of  the  prior  lease.  Ahell  v. 
Williams,  3  Daly  (N.  Y.),  17  ;  McDonnell  r.  Pope,  9  Hare,  705 ;  Ziv- 
ingston  v.  Potts,  16  Johns.  28.  Such  new  lease  mnst,  however,  be 
valid  and  binding  on  both  parties,  otherwise  it  will  not  so  operate.  Doe 
d.  Egremont  v.  Forwood,  3  Q.  B.  627  ;  Doe  d.  Biddulph  v.  Poole,  11 
'id.  713  ;    12  Jur.  450 ;    17  L.  J.  Q.  B.  143. 

A  surrender  may  also  be  presumed  when  tlie  term  appears  to  liave 
done  the  duty  for  which  it  was  created  {BaHlett  v.  Downes,  5  D.  cV:  R. 
526 ;  3  B.  &  C.  616  ;  1  C.  <fe  P.  522) ;  but  no  such  presumption  can 
arise  as  to  an  unsatisfied  term  raised  for  the  purpose  of  securing  an  an- 
nuity. Doe  d.  Hodsden  v.  Staple,  2  Term  R.  684 ;  Doe  d.  Bowerman 
V.  Syhourn,  7  id.  2 ;  2  Esp.  496.  The  finding  of  the  lease  in  the 
possession  of  the  lessor  with  the  seals  torn  oft*,  and  the  fact  that  a  lease 
has  been  granted  to  another,  also  raise  a  presumption  of  a  surrender. 
Walli^ir  V.  Richardson,  2  M.  &  W.  882. 

An  absolute  surrender  must  operate  immediately,  l)ut  a  lease  to  com- 
mence in  futuro  may  operate  as  an  immediate  surrender  of  the  first 
lease  {Doe  d.  Murrell  v.  Mllward,  3  M.  &  W.  328),  even  though  the 
continuance  of  such  new  lease  may  be  made  contingent  upon  the  per- 
formance of  some  future  act  by  the  tenant.  Allen  v.  Jaqalsh,  21 
Wend.  628  ;  Co.  Litt.  218  h. 

The  effect  of  a  surrender  is  to  terminate  the  relations  and  the  obli- 
gations of  the  parties  as  landlord  and  tenant,  but  it  does  not  relieve 
the  tenant  or  his  surety  from  the  payment  of  rent  already  due.  Sperry 
V.  Miller,  8  N.  Y.  (4  Seld.)  336 ;  McKenzie  v.  FarreJl  4  Bosw.  (N. 
Y.)  192.  Nor  will  a  surrender  by  a  tenant  for  lives  to  his  landlord,  by 
a  mere  confession  of  waste,  under  a  covenant  against  waste,  defeat  the 
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rights  of  a  mortgagee  of  the  leasehold  interest.     Allen  v.  Brown,  60 
Barb.  39.     See  Moore  v.  Pitts,  53  X.  Y.  (8  Sick.)  91. 

§  4.  Termiuation  of  forfeiture.  By  the  strict  rules  of  the  com- 
mon law  almost  any  act  of  a  tenant,  which  was  inconsistent  with  his 
tenancy,  worked  a  forfeiture  of  his  term.  These  rules,  though  to  some 
extent  relaxed,  or  abridged  by  modern  statutes  regulating  the  rela- 
tions of  landlord  and  tenant,  yet  generally  prevail.  An  alienation  by 
the  tenant  of  the  demised  estate  in  fee,  by  some  conveyance  which 
would  have  the  efEect  to  divest  the  estate  of  the  reversioner,  was,  of 
course,  such  an  act,  and  was  formerly  a  ground  of  forfeiture ;  but  it 
has  ceased  to  be  so  in  some  of  the  American  States,  where,  by  statute, 
a  conveyance  of  any  kind  by  a  tenant  will  pass  only  such  estate  as  he 
actually  has. 

Such  acts  as  the  acceptance  of  a  lease  from  or  attorning  to  an 
adverse  claimant,  or  a  stranger,  or  permitting  him  to  take  possession 
and  exercise  acts  of  ownership  over  the  demised  premises  in  opposi- 
tion to  the  landlord,  or  any  other  act  by  which  the  tenant  willfully 
disclaims  his  tenancy,  are  still  held  to  be  grounds  of  forfeiture.  Doe 
d.  ElJerlrock  v.  Flynn,  1  C.  M.  &  B.  137 ;  4  Tyr.  619 ;  Jackson  v. 
Kingsley,  17  Johns.  158;  Sharpe  v.  Kelley,  5  Denio,  430  ;  Jackson  y. 
Vincent,  4  AVend.  633  ;  Bolton  v.  Landers,  27  Cal.  104 ;  Brown  v." 
Keller,  32  111.  151 ;  Thayer  v.  Wajjles,  26  La.  Ann.  502.  But  a  mere 
payment  of  rent  to  a  third  person  is  not  such  a  disclaimer  as  will 
amount  to  a  forfeiture.     Doe  d.  Dillon  v.  Parker,  Gow.  180. 

A  denial  of  the  landlord's  title,  or  an  adverse  claun  of  title  on  the 
part  of  the  tenant,  is  a  ground  of  forfeitm-e  which  entitles  the  land- 
lord to  take  possession,  or  bring  ejectment  without  notice  to  quit  {Doe 
d.  Cheeser  v.  Oreed,  2  M.  &  P.  648 ;  5  Bing.  327  ;  Landsell  v.  Gower^ 
17  Q.  B.  589  ;  16  Jur.  100  ;  21  L.  J.  Q.  B.  5) ;  but  no  mere  verbal 
denial  of  title,  or  assertion  of  adverse  claim^  will  have  that  effect,  with- 
out matter  of  record  or  an  actual  renunciation  of  the  relation  of  tenant. 
Bees  d.  Powell  v.  King,  Forrest,  19  ;  2  B.  &  B.  514 ;  Doe  d.  Graves 
V.  Wells,  2  P.  &  D.  397 ;  10  A.  &  E.  427  ;  DeLancey  v.  Ganong,  9  N. 
Y.  (5  Seld.)  9. 

An  illegal  use  of  demised  premises  has  been  held  to  work  a  forfeit- 
ure.    Machias  Hotel  Co.  v.  Fisher,  56  Me.  321. 

Voluntary  waste  works  a  forfeiture  of  a  tenant  at  will.  In  New 
York  this  forfeiture  is  confined  to  so  much  of  the  premises  as  the  waste 
was  committed  upon.  London  v.  Greyme,  Cro.  Jac.  182 ;  Cole  v. 
Greeri,  1  Levinz,  309  ;  Jackson^.  Tihhits,?j  Wend.  341.  A  provision 
in  a  lease  for  a  re-entry  in  case  of  the  commission  of  waste  is  generally 
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construed  to  mean  waste  injurious  to  the  reversion.  Doe  d.  Darling- 
ton V.  Bo7id,  5  B.  &  C.  855 ;  8  D.  &  E.  738. 

The  most  common  cases  of  forfeiture  are  those  which  arise  upon 
breaches  of  conditions  in  leases,  for  which  the  landlord  is  expressly  au- 
thorized to  re-enter.  In  these  cases  the  landlord,  and  he  alone,  has  the 
option  to  terminate  the  tenancy,  and  he  can  do  so  only  by  a  re-entry. 
Shattuch  V.  Lovejoy,  8  Gray,  204. 

Provisos  for  re-entry  can  only  operate  during  the  term  {Johns  v. 
Whitley^  3  "Wils.  127)  ;  and  the  fact  that  the  lessee  is  a  married  woman^ 
or  under  other  disability,  will  not  prevent  their  operation.  Garrett  v. 
Scouten,  3  Denio,  33-1.  Such  provisos  are  to  he  construed,  not  with 
the  strictness  of  conditions  at  common  law,  but  fairly  and  according  to 
the  rules  applicable  to  other  contracts.  Doe  d.  Davis  v.  Elsam^  M.  & 
M.  189.  In  order  to  a  forfeiture,  the  re-entry  clause  must  clearly  apply 
to  the  particular  covenant  broken,  and  the  breach  must  be  such  an  one 
as  was  intended  by  the  parties  to  be  provided  against.  Crawley  v. 
Price,  13  Eng.  E.  248 ;  L.  E.,  10  Q.  B.  302. 

A  proviso  for  re-entry  if  the  tenant  makes  default  in  the  performance 
of  any  of  the  covenants  in  the  lease  extends  only  to  affii-mative  coven- 
ants, i.  e.,  such  as  are  to  be  performed  by  him.  Doe  d.  Palk  v.  Mar- 
chett'i,  1  B.  ife  Ad.  715.  A  j)roviso  for  a  forfeiture  for  doing  or  causing 
to  be  done  any  act  contrary  to  or  in  breach  of  any  covenants  does  not 
extend  to  an  omission  to  repair  according  to  covenant  [Doe  d.  Ahdy  v. 
Stevens,  3  B.  &  Ad.  299) ;  but  a  proviso  for  re-entry  "  if  the  lessee  shall 
make  default  in  the  performance  of  any  other  covenants  wliich  on  his 
part  are  or  ought  to  be  observed,  performed  and  kept,"  has  been  held 
to  apply  to  negative  as  well  as  positive  acts.  Croft  v.  Lumley,  G  11. 
L.  Gas.  G72 ;  4  Jur.  (N.  S.)  903 ;  27  L.  J.  Q.  B.  321. 

A  forfeiture  caused  by  a  breach,  either  by  the  lessee  or  b}'  one  to 
w'hom  he  has  assigned  a  portion  of  the  premises,  of  a  covenant  for 
which  the  lease  prescribes  a  forfeiture,  extends  to  the  whole  of  the  de- 
mised premises.  Clarke  v.  Camminys,  5  Barb.  339.  Where  the  sole 
condition  upon  which  the  lease  of  a  house  is  made  to  depend  is  the  con- 
tinuous running  of  a  mill  by  the  tenant,  his  abandonment  of  the  mill 
is  held  an  abandonment  of  the  house,  and  at  the  option  of  the  landlord 
it  terminates  the  lease.     Crawley  v.  Mullins,  48  Mo.  517. 

A  forfeiture  for  the  breach  of  a  covenant  against  assignment  occurs 
only  upon  a  voluntary  assignment  of  the  lessee's  entire  interest.  Doe  d. 
Pitt  V.  Iloyg,  4  D.  &  E.  226  ;  1  G.  &  P.  1G9  ;  Shee  v.  Bale,  13  Yes. 
404  ;  Lear  v.  Leygett,  1  Euss.  &  M.  G90  ;  Jackson  v.  Corliss,  7  Johns. 
531  ;  Roosevelt  v.  Hopkins,  33  N.  Y.  (6  Tiff.)  SI  ;  Smith  v.  Putnam, 
3  Pick.  221.     An  underletting  is  not  an  assignment,  nor  is  an  assign- 
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ment  a  breach  of  a  covenant  against  underletting.     Lynde  v.  Hough^ 
27  Barb.  415. 

Under  provisos  in  leases  for  re-entry  in  case  the  tenant  commits  any 
act  of  bankruptcy,  or  suffers  any  judgment  or  extent  likely  to  affect 
the  estate,  or  permits  any  sale  at  auction  on  the  premises,  or  builds 
upon  them,  a  forfeiture  will  occur  Avhenever  there  is  a  clear  breach  of 
the  condition.  Doe  d.  Bridgmaii  v.  Dcmid^  1  C.  M.  &  E..  405  ;  Tol- 
ernan  v.  Poribury,  2  Eng.  E.  89  ;  L.  E.,  7  Q.  B.  344 ;  DomoileY.  Col- 
vilU,  7  Ir.  E.  C.  L.  68. 

The  non-payment  of  the  stipulated  rent  is  not  a  ground  of  forfeiture, 
unless  the  lease  expressly  makes  it  so.  Van  Rensselaer  v.  Jewett,  2  N. 
Y.  (2  Corast.)  144.  In  order  to  enforce  such  a  forfeiture,  the  common 
law  required  a  formal  demand  of  the  rent  due  to  be  first  made,  imless 
that  was  waived  by  an  express  provision  in  the  lease  that  it  need  not  be 
made,  or  that  the  landlord  might  re-enter  if  the  rent  was  in  arrear  for 
a  specified  time.  Doe  d.  Forster  v.  Waudlass,  7  Tenn.  117.  This  for- 
mal demand  was  required  to  be  of  the  exact  amount  due  for  the  last 
current  quarter  or  period,  and  must  be  made  before  sunset  of  the  day 
when  it  became  due,  and  at  the  front  door  of  the  house  or  the  most  no- 
torious place  on  the  demised  premises  ;  or,  if  any  other  place  for  pay- 
ment was  specified,  at  such  place.  Co.  Litt.  202,  a  ;  Jackson  v.  Dar- 
Hson,  17  Johns.  QQ  ;  Connor  v.  Bradley,  1  How.  (U.  S.)  211.  The 
strict  rules  of  the  common  law  on  this  subject  have  been  greatly  mod- 
ified by  various  statutes,  both  in  England  and  in  this  country ;  and 
some  decisions  under  these  statutes  are  given  under  the  title  Ejectment. 
Yol.  3,  p.  54. 

No  one  but  the  lessor  himself,  or  one  who  possesses  his  rights,  can 
take  advantage  of  a  forfeiture ;  nor  will  it  execute  itself,  but  he  mus 
exercise  his  option  and  re-enter,  otherwise  the  tenancy  will  continue, 
notwithstanding  the  lease  provides  that  it  shall  be  void,  or  the  term 
shall  cease,  upon  breach  of  the  covenants  by  tenant.  Arnshy  v.  Wood- 
ward, 6  B.  &  C.  519 ;  Bede  v.  Farr,  6  M.  &  S.  121  ;  Beid  v.  Far- 
sons,  2  Chit.  247.  The  lessor  has  that  right,  even  though  he  has  no 
reversion  {Doe  d.  Freeman  v.  Bateman,  2  B.  &  Aid.  168) ;  but  a 
cestui  que  triisthas  not.  Doe  d.  Barker  v.  Goldsmitli,  2  C.  ife  J.  674; 
2  Tyr.  710. 

A  forfeiture  by  breach  of  covenant  may  be  waived,  unless  the  lease  by 
its  terms  becomes  absolutely  void  upon  such  breach.  Doe  d.  Bryan  v. 
Bancks,  4  B.  &  Aid.  401.  In  order  to  constitute  any  act  of  the  lessor  a 
waiver  of  a  forfeiture,  it  is  essential  that  he  have  knowledge  of  such 
forfeiture  at  the  time.  Doe  v.  Bircli,  1  M.  &  W.  402  ;  Clarke  v. 
Cummmgs,  5  Barb.  340.     The  receipt  and  acceptance  of  rent  which 
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has  accrued  subsequent  to  a  forfeiture,  without  any  assertion  of  such 
forfeiture,  has  been  held  a  waiver  in  many  cases  of  breach  of  coven- 
ant. Hunter  v.  Osterhoitdt,  11  Barb.  33 ;  Keeler  \.  Davis,  5  Duer, 
507 ;  Bowman  v.  Foot,  29  Conn.  331  ;  Walrond  v.  Hawkins,  L.  E,., 
10  C.  P.  342  ;  S.  C,  12  Eng.  R.  lOG  ;  Tuttlc  v.  Bean,  13  Mete.  275 ; 
Indianapolis  Mf.,  etc.,  Union  v.  Cleveland,  etc.,  Ry.  Co.,  45  Ind.  281  ; 
Doe  d.  Gatehouse  v.  Mees,  4  Bing.  N.  C.  384  ;  6  Scott,  161.  Distraining 
for  rent  in  hke  cases  if  effectual,  or  bringing  an  action  therefor,  will  have 
the  same  effect.  Newman  v.  Butter,  8  Watts,  55  ;  Silver  v.  Kendrick, 
2  N.  H.  160 ;  Goinber  v.  Eackett,  6  Wis.  323  ;  Stuyvesant  v.  Davis, 
9  Paige,  427;  Dejidy  v.  Mcholl,  4  C.  B.  (N.  S.)  376  ;  27  L.  J.  C.P. 
220. 

The  mere  receipt  of  rent  after  the  commencement  of  a  suit  in  eject- 
ment, or  of  that  which  accrued  during  the  life  of  a  notice  to  repair, 
does  not  operate  as  a  waiver.  Nor  does  the  giving  of  notice  to  repair, 
or  the  allowing  of  further  time  to  repair.  Few  v.  Perkins,  L.  P.,  2 
Exch.  92  ;  Gregory  v.  Wilson,  9  Hare,  682  ;  Fryett  v.  Jeffreys,  1  Esp. 
393. 

.V  waiver  will  extend  only  to  an  existing  forfeiture,  and  will  noi  af- 
fect one  subsequently  accruing.  Doe  d.  Taylor  v.  Johnson,  1  Stark- 
411.  A  continuing  breach,  such  as  neglect  to  keej)  the  premises  in- 
sured, or  to  keep  up  an  orchard,  according  to  covenant,  or  a  use  of  the 
premises  in  a  manner  or  for  a  trade  which  is  prohibited  by  the  lease,  or 
the  like,  is  not  waived  by  the  receipt  of  rent  after  the  first  breach. 
Doe  d.  Baker  v.  Jones,  5  Exch.  498  ;  19  L.  J.  Exch.  405  ;  Doe  d.  Ain- 
hler  V.    Woodhridge,  9  B.  &  C.  376 ;  Lloyd  v.  Cris2)e,  5  Taunt.  249. 

A  forfeiture  may  also  be  waived  l)y  other  acts  of  the  lessor,  showing 
his  intention  that  the  lease  shall  continue,  such  as  giving  a  notice  to 
quit  at  the  end  of  a  half  year,  or  permitting  the  tenant  to  expend  money 
in  improvements  after  the  forfeiture.  Ward  v.  Day,  33  L.  J.  Q.  B. 
254 ;  5  B.  &  S.  359.  But  mere  delay  to  enforce  a  forfeiture,  ^vithou't 
any  positive  act  on  the  part  of  the  landlord,  is  not  a  waiver.  Perry  v. 
Davis,  3  C.  B.  (N.  S.)  769.  A  notice  to  repair  within  three  months  is 
so  far  a  waiver  of  a  forfeiture  for  the  breach  of  a  general  covenant  to 
repair,  tliat  the  lessor  cannot  sue  in  ejectment  until  the  expiratiun  of  the 
notice  ;  but  the  right  then  acquired  is  not  waived,  but  is  merely  sus- 
pended, by  giving  further  time  to  repair.  Doe  d.  More'rraft  v.  Meux, 
7  D.  ct  P.  98 ;  4  B.  &  C.  606  ;  1  C.  &  P.  346  ;  Doe  d.  Rankin  v. 
Brindley,  1  N.  &;  M.  1 ;  4  B.  &  Ad.  84. 

At  common  law,  a  forfeiture  for  non-payment  of  rent  was  saved  by 
a  i)ers()nal  tender  of  it,  after  demand,  but  before  midnight  of  the  day 
when  it  became  due ;  and  now,  bv  statute  in  some  of  the  American 
YoL.  IV.—  28 
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States,  a  tender  even  at  a  later  date  will  have  that  effect.  Lush  v. 
Druse,  4  Wend.  313  ;  CJiajpman  v.  Kirhy,  49  HI.  211 ;  Blackman  v. 
Welsli,  14  Mo.  41  ;    White  v.  MoMurmy,  2  Brewst.  (Peun.)  485. 

Relief  against  forfeitui'es  is  also  given  in  equity,  where  the  breach 
was  not  willful,  and  where  compensation  in  damages  can  be  calculated 
with  certainty.  Giles  v.  Austin,  62  :N".  Y.  (17  Sick.)  486;  S.  C. 
affirming  S.  C,  6  J.  &  Sp.  215 ;  Hector,  etc.,  v.  Higgins,  48  N.  Y- 
(3  Sick.)  533  ;  Nelson  v.  Carrington,  4  Munf.  332  ;  Bracebridge  v. 
Buckley,  2  Price,  200 ;  Hill  v.  Barclay,  16  Yes.  402. 

§  5.  Of  liolding  over.  It  is  the  duty  of  a  tenant,  as  soon  as  his 
tenancy  expires  by  its  own  limitation,  to  peaceably  and  quietly  surren- 
der the  possession  of  the  whole  of  the  demised  premises,  together  with 
all  buildings,  fixtures  and  improvements  belonging  thereto,  to  his  land- 
lord, or  to  some  one  authorized  by  him  to  receive  them.  If  he  neglects 
or  refuses  so  to  do,  even  though  he  retains  them  but  for  a  few  days  with 
the  intention  of  removing,  the  landlord  may  treat  him  either  as  a  tres. 
passer,  or  as  a  tenant  for  another  year  or  for  a  shorter  term  of  the  same 
extent  as  that  which  has  expired.  Noel  v.  McCrory,  7  Culdw.  (  Tenn.) 
623  ;  Schuyler  v.  Smith,  51  N.  Y.  (6  Sick.)  309  ;  10  Am.  Eep.  609  ; 
Witt  V.  Mayor  of  N.  T.,  6  Eobt.  (InT.  Y.)  441 ;  5  id.  248.  His  liabil- 
ity for  the  rent  does  not  cease  until  such  complete  surrender,  not  only 
by  himself  but  by  his  sub-tenants.  Harding  v.  Crethorn,  1  Esp.  57  ; 
Ihhs  V.  Richardson,  1  P.  &  D.  618 ;  9  A.  &  E.  849. 

The  tenant  is  bound  by  the  election  of  the  landlord  to  treat  him  as  a 
tenant  in  such  a  case,  and  cannot  avoid  the  tenancy  so  forced  upon  him. 
Hemphill  v.  Flynn,  2  Penn.  St.  144 ;  Harhins  v.  Poj)e,  10  Ala.  493. 
His  new  tenancy  is,  however,  only  at  sufferance,  so  long  as  there  is  no 
agreement  or  consent  on  the  part  of  tlie  landlord  to  a  more  permanent 
holding  {Russell  v.  Fahyan,  34  N.  H.  223) ;  but  the  acquiescence  of 
the  latter  may  be  presumed  from  his  receipt  of  the  rent,  or  even  from 
lapse  of  time  without  objection  on  his  part.  Conway  v.  Starkweather, 
1  Denio,  113. 

A  tenant  for  one  year,  or  from  year  to  year,  under  either  a  verbal  or 
a  written  lease,  who  holds  over  with  the  consent  of  his  landlord,  be- 
comes entitled  to  all  the  rights  of  a  tenant  for  another  year.  Usher  v. 
Moss,  50  Miss.  208  ;  Moore  v.  Beasley,  3  Ham.  (Ohio)  294 ;  Danforth 
V.  Sargent,  14  Mass.  491  ;  Brewer  v.  Knajjjj,  1  Pick.  332.  A  lessee 
for  years  who  so  holds  over  becomes  a  tenant  from  year  to  year,  and  is 
subject  to  do  all  the  covenants  and  conditions  of  the  original  lease  which 
are  compatible  with  a  yearly  holding.  Laguerenne  v.  Dougherty,  35 
Penn.  St.  45.  Generally,  a  tenant  holding  over  without  any  new  agree- 
ment wiUbe  deemed  to  hold  subject  to  aU  the  terms  and  covenants  of 
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his  original  lease.     Hyatt  v.  Griffiths,   17  Q.    B,    505  ;    Thomas  v. 
Packer,   1  H.  &  N.  669 ;    3  Jur.   (N.  S.)  143  ;  26  L.  J.  Exch.    207 
Parker  v.  ^o^^^s,  50  Ala.  411 ;  Fronty  v.  Wood,  2  Hill  (S.  C),  367 
Hunt  V.   TFb/A,  2  Daly,  298  ;  i>^7Zer  v.  Roherts,  13  Serg.  &  E.  60 
Dorrill  v.  Ste2)hens,  4  McCord  (S.  C),  59.     A  tenant  may  bind  him- 
self  to  pay  an   increased   rent,   either  by  express  agreement,   or  by 
holding  over  after  notice  that  it  will  be  required,  and  even  then  the 
terms  of  the  old  lease  will  bind  him  so  far  as  applicable.     Pigby  v.  At- 
kinson,  4  Camp.  275  ;  Roherts  v.  Hayward,  3  C.  &  P.  432. 

By  statute  in  Englandj  and  in  some  of  the  American  States,  a  willful 
holding  over,  after  the  landlord  has  demanded  possession,  or  given  no- 
tice to  quit,  or  after  the  tenant  himself  has  terminated  his  lease  by  a 
notice  as  therein  provided,  renders  him  liable  for  double  rent,  and  some- 
times for  special  damages.  Such  statutes  must  be  construed  with  ref- 
erence not  only  to  the  language  employed,  but  to  the  object  sought, 
which  is  to  punish  fraud  and  contumacy,  and  not  a  holding  over  under 
a  honajide  claim  of  right.  Wright  v.  Smith,  5  Esp.  205 ;  Siohifeii  v. 
Bacon,  6  H.  &  N.  846  ;  30  L.  J.  Exch.  368.  This  double  rent  is 
recoverable  only  from  the  time  of  the  demand  or  notice  ;  and  the  receipt 
of  single  rent  after  the  expiration  of  the  notice,  or  any  other  act  show- 
ing that  intention,  is  a  waiver  of  the  penalty.  But  the  bringing  of  an 
ejectment  suit  after  service  of  the  notice  does  not  have  that  effect. 
Ryal  V.  Rich,  10  East,  48  ;  Soulsly  v,  Neving,  9  id.  310.  To  render 
the  tenant  liable  to  double  rent  for  refusing  to  leave  after  notice  given 
by  himself,  that  notice  must  be  direct  and  positive.  Farrance\.  Elk- 
ington,  2  Camp.  591  ;  Johnstone  v.  Hudlestone,  7  D.  &  E.  411 ;  4  B- 
&  C.  922. 

Other  statutes  make  guardians,  trustees  of  infants,  husbands  seized 
in  right  of  their  wives,  and  other  persons  having  estates  which  are 
determinable  upon  any  life  or  lives,  who  hold  over  after  the  termina- 
tion of  their  particular  estates,  liable  as  trespassers  for  the  full  value 
of  the  profits  received  during  their  wrongful  possession. 

AETICLE  lY. 

TARTIES   TO    A   LEASE. 

Section  1.  In  general.  Any  person  who  is  seized  or  possessed  of 
lands  or  tenements  may  grant  a  lease  thereof,  for  any  period  not  ex- 
ceeding his  own  interest,  unless  he  is  under  some  legal  disability.  Pos- 
session in  law  or  in  fact  in  the  lessor  is  absolutely  essential  under  the 
statutes  generally  prevailing,  and  a  lease  given  when  the  land  is  in  the 


220  LANDLORD    AND    TENANT. 

actual  possession  of  an  adverse  claimant  is  ^^oid.  Iselimii  v.  Morrice^ 
Cro.  Car,  109.  But  possession  will  be  deemed  to  follow  the  owner- 
ship, unless  there  is  adverse  possession  ;  and  a  seizin  once  actually  ex- 
isting will  be  presumed  to  continue.  Fosgate  v.  Herkimer  Mamif.  Co., 
9  Barb,  287 ;  S.  C.  affirmed,  12  N.  Y.  (2  Kern.)  580.  So  far  is  this 
rule  carried,  that  one  in  actual  possession,  though  wrongfully,  can  make 
a  lease,  which  can  be  avoided  only  on  eviction  by  paramount  title. 
And  yet  one  who  has  been  disseized  of  land  may  execute  a  lease  and 
deliver  it  in  escrow,  to  take  effect  wlien  he  enters  and  recovers  posses- 
sion. And  others  who  have  an  absolute  right  of  entry,  such  as  a  lessee 
for  years  ;  an  heir  to  whom  land  has  descended  ;  or  a  remainderman, 
even  while  the  life  tenant  is  in  possession,  may  make  a  valid  lease  be- 
fore actual  entry.  And  so  may  a  cestui  que  trust,  where  by  the  statute 
of  uses  the  possession  is  transferred  to  him  {Bellingham  v.  Alsop,  Cro. 
Jac.  52,  408) ;  and  one  who  has  an  undisputed  reversion  can  charge  it 
by  a  lease,  to  take  effect  in  interest  when  his  reversion  is  reduced  to 
possession.  Mitford  v.  Fenwick,  And.  288.  Bat  it  is  held  in  Penn- 
sylvania, that  a  ]Durchaser  at  sheriff's  sale,  who  has  not  received  his  deed, 
cannot  make  a  vahd  lease.     Hall  v.  Benner,  1  Pen.  &  W.  1:02. 

Even  one  who  has  no  title  at  the  time  he  undertakes  to  lease,  or  is  a 
mere  disseizor,  may  give  a  lease  which  will  be  good  by  estoppel  if  he 
afterward  acquires  title  during  the  term  granted  {Jackson  v.  Murray, 
12  Johns.  201 ;  Cocke  v.  Brogan,  5  Pike,  693  ;  Wehb  v.  Austin,  8  Scott 
[N.  R.]  419) ;  unless  his  want  of  title  appears  by  the  lease  itself.  Her- 
mitage V.  Tomkins,  1  Ld.  Raym.  Y29.  If  two  join  a  lease,  it  will  be 
good  though  only  one  of  them  has  an  interest  in  the  premises.  Brere- 
ton  V.  Evans,  Cro.  EUz.  700.  A  lease  for  years,  which  cannot  take 
effect  immediately  by  reason  of  a  prior  lease  of  the  premises,  will 
operate  by  estoppel,  for  so  much  of  the  term  as  remains  to  the  lessor 
after  the  prior  lease  is  determined. 

A  lease  by  estoppel,  to  bind  either  party  must  bind  both  (  Welland 
Canal  v.  Hathaway,  8  Wend.  9,  480  ;  Boiling  v.  Mayor,  3  Rand. 
563) ;  and  then  it  will  also  bind  the  heir  or  other  privy  in  estate  who 
derives  title  from  either  party.  Webb  v.  Austin,  8  Scott  (N.  R.)  419  ; 
Braintree  v.  Hingham,  17  Mass.  432.  Such  a  lease  by  a  tenant  for  life 
will  not,  however,  extend  beyond  his  life,  or  bind  his  heir,  even  though 
before  his  death  he  purchased  the  reversion.  A  man  may  even  become 
a  tenant  of  his  own  land  by  estoppel,  as,  by  acce^^ting  a  lease  from  an- 
other who  is  under  no  disability ;  and  leases  by  estoppel  may,  in  other 
cases,  be  created  by  various  acts  in  pais,  such  as  livery,  entry,  accept- 
ance of  rent,  and  the  like. 

An  infant's  lease  is  voidable  by  himself,  at  or  before  his  niajority,  or 
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within  a  reasonable  time  afterward  ;  but  until  he  avoids  it,  the  adult 
party  will  be  bound  thereby.  Boof  v.  Staffoi'd,  7  Cow.  179  ;  Bool  v. 
Mix,  17  Wend.  119  ;  Wheaton  v.  East,  5  Terg.  41 ;  Worcester  v. 
Eaton,  13  Mass.  371.  To  render  a  lease  by  an  infant  binding  on  him 
after  he  attains  majority,  no  express  ratification  is  usually  deemed  nec- 
essary, unless  required  by  some  statute,  but  any  acts  which  reasonably 
imply  an  affirmance,  such  as  the  receipt  of  rent  accruing  after  his  ma- 
jority, and  the  like,  are  sufficient.  Kline  y.  Beebe,  6  Conn.  491:.  But 
some  express  act  of  disaffirmance  on  his  part  after  coming  of  age  is 
generally  required  to  avoid  the  lease.  The  mere  execution  of  another 
lease,  or  of  a  conveyance  of  the  property  to  a  purchaser  for  value,  is 
not  such  a  disaffirmance,  unless  it  is  so  inconsistent  with  the  former 
lease  that  the  two  cannot  stand  together.  DominicTc  v.  Michael,  4 
Sandf.  (N.  T.)  375.  No  one  but  the  infant  himself,  or  his  personal 
representatives,  can  avoid  his  lease.  Jackson  v.  Todd,  6  Johns.  257  ; 
Roberts  v.  Wiggin,  1  N.  H.  97. 

An  infant  may  also  take  a  lease  and  avail  himself  of  its  benefits,  but 
he  may  if  he  chooses,  within  a  reasonable  time  after  he  comes  of  age, 
disaffirm  his  liability  for  rent  or  the  performance  of  covenants.  If, 
however,  the  use  of  the  premises  comes  within  the  definition  of  neces- 
saries, he  is  liable  for  the  rent.  And  if  he  continues  in  the  possession 
of  the  premises  after  full  age,  he  thereby  affirms  the  existing  lease. 

Guardians  of  infants,  having  the  power  of  guardians  in  socage,  may 
usually  demise  their  ward's  land  during  their  minority.  Byrne  v.  Yan 
Iloesen,  5  Johns.  %'o ;  Field  v,  Schieffelin,  7  Johns.  Ch.  154.  See 
ante,  title  Guardian  and  Ward.  But  it  has  been  held  that  a  mere  nat- 
ural guardian  has  no  such  power.  Putnam  v.  Ritchie,  6  Paige,  390  ; 
May  V,  Colder,  2  Mass.  55  ;  Anderson  v.  Darby,  1  T^ott  &  McC. 
369  ;  Magrnder  v.  Peter,  4  Gill  &  J.  323. 

The  general  rule,  that  contracts  made  by  idiots  or  lunatics  while  in 
that  condition  are  void,  applies  as  well  to  leases  as  to  other  contracts. 
Faulder  v.  8ilk,  3  Camp.  126.  This  is  especially  so  where  advantage 
has  been  taken  of  their  condition.  But  in  many  cases  it  has  been  held 
that  acts  or  deeds  of  a  lunatic,  before  he  has  been  j^laced  under  guard- 
ianship, are  merely  voidable,  while  those  subsequent  are  absolutely 
void.  Jackson  v.  Gumaer,  2  Cow.  552  ;  Pearl  v.  McDowell,  3  J.  J, 
Marsh.  658  ;  Wait  v.  Maxwell,  5  Pick.  217  ;  Webster  v.  Woodford,  3 
Day,  90  ;  EAmoreux  v.  Crosby,  2  Paige,  422.  The  committees  or 
guardians  of  such  persons  are  .usually  authorized  by  law  to  lease  their 
property.     Knipe  v.  Palmer,  2  Wils.  130 

A  man  who  is  compos  mentis  can  bind  himself  by  a  lease,  though  he 
may  be  of  weak  mind,  illiterate,  deaf  or  blind  ;  but  he  can  avoid  the 
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lease  if  induced  to  execute  it  by  fraud  or  misrepresentation  {Jackson 
V.  Hayner,  12  Johns.  469  ;  Farnam  v.  Brooks,  9  Pick.  212  ;  Dodds  v. 
Wilson ,  1  Const.  [So.  Car.]  448);  but  a  person  who  is  deaf,  dumb  and  bhnd 
from  his  nativity,  Labors  under  an  absolute  incapacity.  Brown  v. 
Brown,  3  Conn.  299. 

Old  age  alone  does  not  incapacitate  a  person  from  granting  a  lease, 
nor  does  it  raise  any  presumption  that  the  lease  was  procured  by  fraud 
or  imposition,  such  as  would  defeat  it.  Lewis  v.  Pead,  1  Yes.  Jr.  19. 
Duress  of  a  lessor  renders  his  lease  not  absolutely  void,  but  voidable 
merely  after  he  recovers  his  free  agency.  His  intoxication  at  the  time 
of  executing  a  lease,  if  extreme,  so  as  to  deprive  him  of  the  exercise 
of  reason,  has  been  held  in  common  cases  to  render  the  lease  absolutely 
void,  while  in  others  it  is  held  merely  voidable.  Conant  v,  Jackson, 
16  Yt.  335  ;  Prentice  v.  Acliorn,  2  Paige,  31 ;  Pitt  v.  Smith,  3  Camp. 
33  ;  Reinicker  v.  Smith,   2  Har.  &  J.  421 ;    White  v.  Cox,  3  Hay.  79. 

At  common  law,  a  married  woman  could  not  lease  her  lands  without 
the  concurrence  of  her  husband  ;  but  he  could  lease  them  and  take  the 
rents  and  profits  so  long  as  the  marriage  contract  existed,  and  if  he  be- 
came tenant  by  curtesy,  so  long  as  he  lived.  If  the  wife's  property 
rights  were  restored  by  the  death  of  her  husband  or  by  divorce,  that 
would  terminate  the  lease,  unless  she  subsequently  affirmed  it.  But 
statutes  greatly  modifying  these  rules  of  the  common  law  now  prevail 
generally  in  this  country,  and  these  usually  allow  a  married  woman  to 
control  her  own  real  estate  witiiout  the  concurrence  of  her  husband. 

A  married  woman  may  also  hold  under  a  lease,  at  least  until  her 
husband  dissents,  and  generally  he  will  be  liable  for  the  rent.  If  a 
feme  sole  takes  a  lease  and  afterward  marries,  her  responsibihty  as  lessee 
will  devolve  on  her  husband.  Cam^phell  v.  Hollowaij,  7  Johns.  81 ; 
Botch  V.  Miles,  2  Conn.  638. 

A  tenant  for  life  can  make  a  lease  from  year  to  year  or  for  years,  but 
his  death  will  absolutely  terminate  it,  unless  some  power  conferred 
upon  him  by  the  owner  in  fee  or  the  creator  of  the  estate,  or  by  statute, 
enables  him  to  give  it  a  longer  duration.  Story  v.  Johnson,  2  T.  &  C. 
586.  His  lessee  holding  over  will  be  a  mere  tenant  at  suflEerance, 
imless  his  lease  is  recognized  and  confirmed  by  the  succeeding  owner, 
by  some  act  amounting  to  a  new  demise  or  an  estoppel.  James  d. 
Amljray  v.  Jenkins,  Bull  (N.  P.)  96  ;  Doe  d.  Tucker  v.  Morse,  1 B.  & 
Ad.  365.  If  the  remainderman  or  reversioner  joins  in  the  lease  with 
the  life  tenant,  that  is  the  lease  of  the  one  confirmed  by  the  other. 

A  tenant  from  year  to  year  or  for  years  can  underlet,  unless  restric- 
ted by  the  terms  of  his  lease. 

One  joint  tenant  or  coparcener  in  real  property  may  make  a  lease  of 
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liis  undivided  interest  for  life,  for  years,  or  at  will,  or  several  or  all  may 
join  and  demise  tlieii"  shares  or  the  entire  estate.  Cowper  v.  Fletcher^ 
6  B.  &  S.  46i ;  34  L.  J.  (Q.  B.)  187 ;  13  W.  E.  732  ;  12  L.  T.  (N.  S.) 
420.  Tenants  in  common  may  also  lease  their  individual  shares,  or 
may  all  join  in  a  single  lease.  Any  of  such  tenants  may  lease  his  share 
to  liis  co-tenant.     Keay  v.  Goodwin,  16  Mass.  1. 

A  mortgagor  can  lease  the  mortgaged  premises  ;  but  at  common  law 
the  mortgagee  was  not  bound  by  a  lease  granted  subsequent  to  his  mort- 
gage, but  niiglit  eject  the  tenant  as  M^ell  as  the  mortgagor  upon  default, 
although  by  a  lease  prior  to  his  mortgage,  he  might  recover  the  rent 
from  the  tenant,  unless  it  had  been  paid  to  the  mortgagor  before  notice 
of  his  claim.  Rawson  v.  Eicke,  7  Ad.  &  EL  451  ;  Moss  v.  Galliniore, 
1  Doug.  279  ;  Babcock  v.  Kennedy,  1  Yt.  457 ;  Coker  v.  Pear  sail,  6 
Ala.  542  ;  Hutchinson  v.  Dearing,  20  id.  798.  Under  modern  statutes 
prohibiting  actions  of  ejectment  by  mortgagees,  and  protecting  mort- 
gagors in  their  possession  until  the  expiration  of  the  time  given  for 
redeni]3tioD,  it  Avould  seem  that  mortgagors  or  owners  of  the  equity  of 
redemption  should  have  power  to  lease  and  be  entitled  to  the  rents  and 
profits  until  the  mortgagees  or  purchasers  become  entitled  to  posses- 
sion ;  and  it  has  been  expressly  so  decided  in  New  York  and  Massa- 
chusetts {Glason-v.  Corley,  5  Sandf.  447;  Mayo  v.  Fletclier,  14  Pick. 
525  ;  Gibson  v,  Farley,  16  Mass.  280) ;  and  in  Michigan  it  is  held  that, 
until  foreclosure,  the  mortgagee  cannot  receive  the  attornment  of  the 
mortgagor's  tenant.     Hogsett  v.  Fills,  17  Mich.  351. 

A  mortgagee,  not  being  the  real  owner  of  the  estate,  lias  no  power 
before  foreclosure  to  lease  the  property  so  as  to  bind  the  mortgagor 
when  he  comes  to  redeem,  except  in  a  case  of  absolute  necessity  and  to 
avoid  an  apparent  loss.  Lamed  v.  Clarke,  8  Cush.  29.  Eedcmption 
by  the  mortgagor  usually  terminates  the  lease.  Jlolt  v.  Bees,  46  III 
181.  But  both  may  join  in  a  lease,  and  thus  render  it  effectual.  In 
such  a  case,  the  lessee's  covenants  should  be  with  the  mortgagee,  so  as 
to  run  with  the  land. 

The  entry  of  a  judgment  against  aland  owner  does  not  affect  his  right 
to  grant  a  lease  of  his  land.    Doe  d.  Putland  v.  Ililder,  2  B.  &  Aid.  782. 

A  corporation  may  grant  or  take  a  lease,  unless  it  is  specially  restric- 
ted by  law  Such  lease  shoidd  be  in  the  corporate  name,  though  an 
immaterial  variance  will  not  avoid  it.  At  the  present  day  the  corpor- 
ate seal  is  not  usually  held  necessary  ;  but  the  lease  must  be  executed 
by  officers  or  agents  who  are  duly  authorized.  A  corporation  may  also 
bind  itself  by  entering  upon  and  enjoying  premises  hi  pursuance  of  a 
lease,  purporting  to  be  by  its  authority,  and  paying  rent.  Long  Isl. 
E.  R.  V.  Ma/rquam.d,  6  N.  Y.  Leg.  Obs.  160. 
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Trustees  holding  the  legal  title  to  land  can  grant  leases,  limited  by 
the  quantity  of  estate  they  possess.  Their  authority  is  usually  joint, 
and  must  be  exercised  by  them  jointly.  Sinclair  v.  Jackson,  8  Cow. 
548.  A  lease  granted  by  trustees,  without  the  concurrence  of  the  bene- 
ficiary, is  subject  to  tlie  control  of  a  court  of  equity,  if  the  lessee  had 
notice  of  the  trust.  As  the  beneficiary  cannot  giye  a  vahd  lease  with- 
out the  concm-rence  of  the  trustees,  it  is  advisable  that  both  or  all 
should  join  in  a  lease.  Blakex.  Foster,  8  Term,  487  ;  Malpas  v.  Ach- 
land,  3  Euss.  273.  In  order  that  the  covenants  may  run  with  the  land, 
they  should  be  to  the  trustee,  but  the  rent  may  be  reserved  generally. 
Wehh  V.  RiLssell,  3  Term,  393.  The  time  for  which  a  trustee  may 
grant  a  lease  is  limited  by  the  cu'cumstances  of  the  particular  case,  and 
not  by  the  period  of  the  trust  estate ;  but  the  trustee  or  his  lessee  must 
be  prepared  to  show  its  reasonableness,  if  called  in  question.  Atty.- 
Gen.  V.  Owen,  10  Yes.  555  ;  Greason  v.  Keteltas,  17  N.  T.  (3  Smith) 
491  ;  Naylor  v.  Arnitt,  1  Euss.  &  Mylne,  501. 

An  executor  can  demise  lands  devolved  upon  him  by  the  will  of  his 
testator,  even  before  probate ;  and,  if  there  be  several  executors,  either 
of  them  may  do  so.  Simpson  v.  Gictteridge,  1  Mad.  616.  At  com- 
mon law,  an  executrix,  if  a  married  woman,  could  not  act  without  the 
concm-rence  of  her  husband,  but  he  might  act  in  her  place,  without  her 
consent. 

An  administrator  can  lease  only  when  specially  authorized  to  do  so, 
Bank  of  Hamilton  v.  Dudley,  2  Peters,  492 ;  Hoe  d.  Bendall  v.  Sum- 
merset, 2  W.  Bl.  694.  He  cannot  make  a  valid  lease  of  premises 
which  were  specially  bequeathed,  without  the  concm'rence  of  the  devisee. 
See  Yol.  2,  tit.  Executors  and  Administrators. 

Eeceivers  appointed  by  order  of  the  court  may  be  specially  author- 
ized to  grant  leases. 

An  agent  may  execute  a  lease  for  his  principal,  provided  he  has  proper 
authority  and  pm*sues  it  strictly,  acting  in  the  name  of  his  principal, 
and  for  his  benefit.  His  authority  may  be  verbal,  unless  required  by 
law  to  be  in  writing ;  and  a  subsequent  ratification  or  adoption  of  his 
acts  will  supply  the  want  of  previous  authority.  As  a  general  rule  he 
cannot  take  a  lease  for  himself  of  property  which  he  is  employed  to  let. 

Aliens  were  formerly  subjected  to  disabilities  in  respect  to  acquiring 
real  property,  but  they  have  been  to  a  great  extent  removed  by  statute 
both  in  England  and  in  this  country.  Whether  aliens  can  now  grant 
leases  depends  upon  the  statutes  on  that  subject,  which  should  there- 
fore be  examined. 
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ARTICLE  V. 


FORM    ASD    NATURE    OF    A    LEASE* 


Section  1.  In  general.  A  lease  for  life  must  be  undersell,  but  one 
for  years  or  a  less  terra  may  be  in  Meriting  not  under  seal,  or  by  verbal 
agreement  only,  except  where  otherwise  prescribed  by  statute.  If  in- 
tended to  include  the  usual  covenants,  it  must  be  sealed. 

A  lease  must  be  supported  by  some  valuable  consideration.  This 
may  be  the  usual  one,  of  a  rent  reserved,  or  it  may  be  natural  affection, 
money,  animals,  produce  or  services,  such  as  would  support  any  other 
contract.  Where  a  rent  is  to  be  paid,  but  its  amount  is  not  fixed,  the 
law  fixes  it  at  the  reasonable  worth  of  the  use  of  the  premises.  I^ail- 
ing  V.  Schench,  8  Hill,  344  ;  State  v.  Page,  1  Spears  (S.  C),  408  ; 
Sci'antom  v.  Booth,  29  Barb.  171. 

The  date  of  a  lease  is  not  a  matter  of  substance,  and  an  omission  of 
or  mistake  in  the  date  does  not  vitiate  the  lease.  If  it  has  no  date,  or 
an  impossible  one,  and  no  time  is  fixed  for  its  commencement,  it  will 
commence  from  delivery.  A  reference  to  the  date  in  the  body  of  a 
lease  which  has  a  sensible  date  is  to  that  date,  and  not  to  its  delivery ; 
but  the  date  is  not  conclusive  as  to  the  delivery,  for  either  party  may 
show  that  delivery  took  place  on  a  different  day.  Church  v.  Gilinan, 
15  Wend.  656. 

A  lease  should  contain  the  names  of  the  parties.  If  executed  by 
an  agent  of  the  lessor  it  should  run  in  the  name  of  the  principal,  and 
to  the  intended  lessee.  If  persons  who  describe  themselves  in  the 
caj^tion  as  trustees,  or  agents,  execute  in  their  individual  names,  and 
covenant  as  such,  they  bind  themselves  and  not  their  principal.  Stohie 
V.  Dills,  62  111.  432 ;  Kiersted  v.  Orange,  etc.,  R.  R.  Co.,  1  Hun,  151 ; 
S.  C,  3  N.  Y.  Sup.  (T.  &  C.)  662.  A  sealed  lease  will  be  void  if  the 
name  of  the  lessee  be  not  filled  in  before  delivery.  Jackson  v.  Titus, 
2  Johns.  430.  The  omission  or  insertion  of  the  middle  name  of  either 
party  is  immaterial  ;  and  a  misspelling  of  or  variance  in  the  name  of  a 
corporation,  not  making  it  materially  different  from  the  true  name, 
will  not  affect  its  validity.  McCarthy  v.  Noble,  5  N.  Y.  Ijq.^.  Obs.  380. 

No  particular  form  of  words  is  necessary  to  constitute  a  lease  ;  but 
wliatever  terms  express  the  intention  of  the  one  part}^  to  divest  him- 
self temporarily  of  the  possession  of  his  property,  and  of  the  other  to 
receive  and  hold  it,  will  be  sufiicient.  IlaUettx.  Wylie,  3  Johns.  47  ; 
Thornton  v.  Payne,  5  id.  74 ;  Mavericky.  Lewis,  3  McCord  (S.C.),  211. 
The  terms  usually  employed  are  "  demise,  grant,  lease  and  to  farm 
Vol.  IY.— 20 
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let ;"  but  a  covenant  to  stand  seized  to  the  use  of  the  covenantee,  or 
a  license  to  enter  and  enjoy,  will  operate  as  a  lease  {Right  d.  Bassett  v. 
Thomas^  3  Burr.  1446  ;  Right  d.  Green  v.  Proctor,  4  id.  2209);  and  so 
will  an  agreement  between  vendor  and  vendee,  by  separate  instru- 
ments, that  a  person  named  shall  be  a  tenant  to  the  latter  {Doe  d. 
Jachlin  v.  Cartright,  4  East,  29) ;  and  a  recital  in  a  will  that  the 
testator  has  leased,  will  operate  as  a  lease  by  way  of  estoppel.  Denn 
V.  Cornell,  3  Johns.  Cas.  174. 

A  lease  must  describe  the  premises  demised  with  reasonable  certainty, 
otherwise  it  is  void.  Dlngman  v.  Kelly,  7  Ind.  717 ;  Pierce  v. 
Miiiturn,  1  Cal.  470.  Where,  in  the  description,  numerous  particu- 
lars are  mentioned,  all  of  which  do  not  concur,  the  intent  is  to  be 
ascertained  in  the  same  manner  and  by  the  same  kind  of  evidence  as 
in  the  case  of  other  contracts.  If  the  premises  are  bounded  on  a 
river,  without  specification  of  the  exact  line,  the  lease  is  presumed  to 
go  to  the  center  and  carry  half  of  the  bed  and  soil  of  the  river. 
Dwyer  v.  Rich,  6  Ir.  C.  L.  144.  Where  a  lease  described  the  prem- 
ises as  those  which  a  person  "now  occupies,"  it  was  held  to  carry  only 
80  much  as  was  actually  occupied  by  him,  and  a  building  or  a  gateway 
connected  with  the  premises,  but  not  occupied  by  him,  was  held  to  be 
excluded.  Magee  v.  Lavell,  9  L.  R.  C.  P.  107,  8  Eng.  Rep.  423  ;  43 
L.  J.  C.  P.  131  ;  22  W.  R.  334  ;  Dyiie  v.  Nutley,  14  C.  B.  122;  2 
C.  L.  R.  81.  1 

Ordinarily,  the  grant  of  a  thing  will  pass  all  such  things  as  are  directly 
incident  to  it  and  necessary  to  its  enjoyment,  unless  they  are  expressly 
reserved.  Riddle  v.  Littlefield,  53  N.  H.  503 ;  16  Am.  Rep.  388. 
A  lease  of  a  house  carries  the  land  under  its  eaves  and  projections, 
also  its  garden ;  of  a  house  and  barn,  the  land  necessary  to  their  com- 
plete enjoyment ;  of  a  farm,  all  the  buildings  upon  it ;  and  of  an 
interior  parcel  of  land,  a  right  of  way  to  it  over  the  grantor's  other 
lands.  Sherman  v.  Williams,  113  Mass.  '481  ;  18  Am.  Rep.  522  ; 
Hay  V.  CuniberloMd,  25  Barb.  594.  But  an  easement  will  pass  only 
where  it  is  necessary,  and  will  cease  with  the  necessity.  Kooystra  v. 
Lucas,  1  D.  &  R.  506 ;  5  B.  &  Aid.  830 ;  Shull  v.  Glenister,  11  W.  R. 
368 ;  16  C.  B.  (N.  S.)  81  ;  33  L.  J.  C.  P.  185. 

Recitals  in  a  lease  sometimes  operate  by  way  of  estoppel ;  but  an 
erroneous  recital  is  generally  held  immaterial,  unless  it  shows  that  the 
lessor  had  no  interest  in  the  subject-matter  of  the  demise.  Hermitage 
V.  Tomhins,  1  Ld.  Raym.  729 ;  Jackson  v.  Streeter,  5  Cow.  529 ;  Foot 
V.  Berkley,  1  Yent.  33. 

A  reservation  of  rent  is  not  essential,  nor,  if  inserted,  need  it  be  in 
any  particular  words  or  form.     The  usual  terms  are  "  yielding  and  pay- 
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ing,"  or  "  provided  the  lessee  sliall  pay  "  a  sum  specified,  or  "  in  con- 
sideration of  the  rent  aforementioned."  If  the  reservation  is  in  general 
terms  without  saying  to  whom,  the  law  will  apply  it  according  to  the 
nature  of  the  lessor's  interest.  If  it  be  special,  it  should  be  to  the  person 
from  whom  the  lessee  derives  his  estate,  or  to  the  legal  owner,  and  not 
to  a  stranger.  Gilhertson  v.  Richards,  4  H.  &  N.  277  ;  Frontin  v. 
Small,  Stra.  705.  But  a  reservation  of  rent  to  the  lessor's  heirs  has 
been  held  good,  where  the  lease  was  not  to  commence  until  after  his 
own  death.  Oates  v.  Frithe,  2  Rol.  Abr.  447.  Courts  formerly  gave 
different  elfects  to  leases  of  a  freehold,  where  the  reservation  of  rent 
was  to  the  lessor  and  his  heirs ; — to  him  and  his  executors ; — to  him  and 
his  assigns  ;  or  to  him,  his  executors,  administrators  or  assigns ;  but, 
probably  in  all  such  cases,  especially  where  the  intent  appears  that  rent 
shall  be  paid  during  the  whole  term,  the  rent  will  now  be  held  to  fol- 
low the  reversion.     Taylor's  Land  &  Ten.,  §  156. 

An  exception  may  be  inserted  in  a  lease  restraining,  explaining  or 
qualifying  its  general  terms.  The  office  of  an  exception  is  to  sever 
some  existing  component  part  of  the  thing  demised,  which  would 
otherwise  pass.  It  will  be  void  if  it  does  not  express  the  thing  excepted 
with  reasonable  certainty  {Dorrell  v.  Collms,  Cro.  Eliz.  6) ;  or  if 
it  excepts  that  which  is  expressly  granted  by  the  lease,  or  that  as  to 
which  the  lessor  had  no  right  or  responsibility.  The  thing  excepted  will 
include  every  thing  dependent  on  it,  and  necessary  to  its  enjoyment, 
such  as  a  right  of  entry  to  enjoy  or  remove  it,  and  the  like.  Cardigan 
V.  Armitage,  2  B.  &  C.  207.  A  saving  out  of  it  will  defeat  the  excep- 
tion to  that  extent.     Leigh  v.  Shaw,  Cro.  Eliz.  372. 

A  reservation  is  properly  the  retaining  of  some  right  or  profit  to 
arise  from  the  subject  of  the  demise,  which  had  previousl}'^  no  separate 
existence.  An  express  reservation  is  necessary  whenever  a  lessor 
wishes  to  retain  a  right  of  way,  or  any  other  right  or  control  over  the 
demised  property.  Brunton  v.  Hall,  1  Q.  B.  792;  1  G.  &  D.  207; 
6  Jur.  340. 

A  seal,  in  any  case  where  a  lease  is  required  by  law  to  be  under  seal, 
must  be  affixed  in  the  manner  prescribed  by  the  law  of  the  place  which 
is  to  govern  the  particular  lease ;  whether  that  be  an  impression  upon 
Avax  or  wafer,  or  upon  the  paper  on  which  the  instrument  is  written, 
or  a  mere  scroll.  It  is  usual,  where  several  persons  execute  the  same 
instrument,  to  affix  a  separate  seal  for  eacli,  but  that  is  not  essential,  as 
the  seal  of  one  may  be  deemed  adopted  by  the  otlier  or  othere.  See 
ante.  Vol.  2,  494,  tit.  Deeds. 

When  in  writing,  and  not  required  to  be  under  seal,  the  mere  signa- 
tures of  the  proper  parties  is  sufficient.     The  place  of  signature  is  not 
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usually  deemed  material,  but  a  statute  requiring  certain  contracts  to  be 
"  subscribed,"  has  been  held  to  require  the  name  to  be  actually  put  at 
the  bottom  or  foot  of  the  contract.  DavisY.  Shields,  26  Wend.  341,  494. 
James  v.  Patten,  6  N.  Y.  (2  Seld.)  9,  16.  A  lease  which  contains 
covenants  by  both  parties  should  be  executed  by  both.  Thormpson  v. 
Leach,  2  Yent.  198 ;  3  Mod.  296.  They  may  execute  as  many  copies 
or  counterparts  as  there  are  parties,  each  retaining  one. 

"Witnesses  to  leases  were  not  required  by  the  common  law,  but  are 
made  necessary  by  statute  in  some  of  the  American  States.  The  same 
may  be  said  as  to  acknowledgment  and  recording,  for  the  purpose  of 
making  a  lease  notice  to  subsequent  purchasers  or  incumbrancers.  The 
omission  of  the  latter  formalities  will  not  affect  the  validity  of  a  lease 
as  between  the  parties. 

Delivery  is  essential  to  give  effect  to  a  lease  and  vest  the  interest  in- 
tended to  be  conveyed.  This  must  be  to  the  lessee  himself  or  to  some 
one  authorized  by  him  to  receive  it ;  but  if  placed  on  record  for  his 
benefit,  his  subsequent  assent  to  it  renders  the  delivery  valid.  Send- 
ing by  mail  to  him  or  to  some  one  for  his  use,  is  also  sufficient.  If 
delivered  in  escrow,  it  will,  on  its  final  delivery  after  performance  of 
the  condition,  take  effect  from  the  time  of  the  first  delivery.  See  Yol. 
2,  tit.  Deeds. 

§  2.  Construction  of  a  lease.  In  this  connection  only  general 
principles  can  be  stated.  A  lease  is  to  be  construed  according  to  the 
intention  of  the  parties,  and  that  is  to  be  ascertained,  if  possible,  from 
the  terms  of  the  instrument  itself  ;  or,  if  there  be  several  instruments, 
from  their  terms  as  construed  together.  Weak  d.  Taylor  v.  Escott,  9 
Price,  595.  When  clearly  ascertained,  that  intent  must  prevail,  even 
though  it  be  in  opposition  to  the  strict  letter  of  the  contract.  Hatha- 
way V.  Power,  6  Hill,  453  ;  Tracy  v.  Albany  Exch.  Co.,  7  N.  Y.  (3 
Seld.)  472.  A  promise  will  be  construed  as  the  promisor  knew  that 
the  promisee  understood  it.  Bai'low  v.  Scott,  24  N.  Y.  (10  Smith) 
40.  If  a  word,  which  is  material  in  order  to  give  other  words  their 
proper  effect,  appears  to  hg,ve  been  omitted  by  mistake,  it  will  be 
deemed  inserted.  Wight  v.  Dickson,  1  Dow,  141.  Words  which  are 
inapplicable  or  repugnant  to  the  tenancy  evidently  intended  to  be 
created,  are  to  be  rejected.  StricTdand  v.  Maxwell,  2  C  &  M.  539. 
In  a  lease  by  indenture,  words  are  not  to  be  construed  most  strongly 
against  the  one  party,  or  most  beneficially  for  the  other,  but  are  to  be 
construed  fairly  and  as  those  of  the  party  to  whom  they  properly  be- 
long. Beclcwith  V.  Howard,  6  E.  I.  1.  If  there  is  any  reasonable 
doubt  as  to  the  meaning  of  an  exception,  it  is  to  be  construed  favorably 
for  the  lessee. 
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As  to  boundaries  and  descriptions  of  premises,  the  same  rules  are  to 
be  applied  as  in  the  case  of  deeds  and  other  sealed  instruments.  See 
Vol.  2.  tit.  Deeds. 

Ordinarily,  a  lease  will  commence  on  the  day  of  its  date,  if  no 
other  time  be  fixed ;  but,  if  it  has  no  date,  or  an  impossible  one,  it 
will  commence  from  delivery.  Keye8  v.  Dearborn,  12  N.  H.  52 ; 
Trustees,  etc.  v.  Robinson,  Wright  (Ohio),  436.  When  time  is  to  be 
computed  from  or  after  a  certain  day,  that  day  is  usually  excluded. 
Bigelow  v.  Willson,  1  Pick.  485  ;  Arnold  v.  United  States,  9  Cranch, 
104.  The  application  of  this  rule  to  leases  is  not  uniform,  but  the  in- 
clusion or  exclusion  of  the  day  mentioned  seems  to  be  governed  by 
the  presumed  intention  of  the  parties,  or  the  circumstances  of  the  par- 
ticular case.  White  v.  Nichohon,  4  Scott  (N.  R.),  707  ;  4  M.  &  G. 
95  ;  Pugh  v.  Duke  of  Leed^,  Cowp.  714 ;  WiUox  v.  Wood,  9  Wend. 
346  ;  Blahe  v.  Crowninshield,  9  N.  H.  304. 

At  common  law,  a  lease  limited  by  months  was  construed  as  mean- 
ing lunar  months  (2  Bl.  Com.  141 ;  Parsons  \.  Chamberlin,  4  Wend. 
512) ;  but  by  statute  in  some  of  tlie  American  States,  and  by  usage  in 
others,  months  are  held  to  mean  calendar  months. 

A  lease  for  one  year,  and  so  on  for  two  or  three  years,  as  the  par- 
ties shall  agree,  does  not  become  a  lease  for  two  or  three  years  without 
a  subsequent  agreement,  but  after  it  has  commenced  running  on  the 
second  year  it  is  not  determinable  until  that  year  is  ended.  Harris 
V.  Evans,  1  Wils.  262.  But  one  which  is  expressed  to  be  "  not  for 
one  year  only,  but  from  year  to  year,"  creates  a  tenancy  for  two  years 
at  least ;  and  so  does  one  for  years  generally  without  saying  how  many. 
If  for  an  optional  number  of  years,  without  stating  at  whose  option, 
it  is  at  the  option  of  the  lessee.  Dann  v.  Spurrier,  3  B.  &  B.  399, 
442 ;  7  Ves.  231  ;  Price  v.  Dyer,  17  Ves;  363  ;  Webb  v.  Dixon,  9 
East,  16. 

A  power  to  revoke  a  lease  at  will  gives  the  lessor  power  to  revoke 
it  at  any  time ;  but  a  proviso  that  the  term  shall  cease  on  the  failure 
of  the  lessee  to  pay  rent,  merely  gives  the  lessor  power  to  determine 
it  on  such  failure.  The  lessee  has  no  such  option.  Ex pai'te  Miller, 
2  Jlill,  418;  Reid  v.  Parsons,  2  Chit.  247. 

A  lease  for  a  fixed  term,  but  subject  to  be  defeated  by  the  happening 
of  a  particular  event,  is  ended  by  the  happening  of  that  event.  Lud- 
ford  V.  Barber,  1  Term,  86.  An  estate  for  life  tenninates  at  the  death 
of  him  on  whose  life  it  depends.  One  for  the  lives  of  A.  and  B.  ter 
miuates  on  the  death  of  either,  while  one  for  the  life  of  A.  or  B. 
continues  so  long  as  cither  of  them  lives.    Lord  Vaux's  case,  Cro.  Eliz. 
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269;  Elliott  v.  Turner,  2  C.  B.  461.  But  a  grant  to  two  generally, 
ybr  their  lives,  is  sufficient  to  carry  a  right  of  survivorship. 

§  3.  Talidity  of  a  lease.  The  requisites  to  the  validity  of  a  lease 
are,  briefly,  that  it  be  made  by  a  person  having  sufficient  title  or  au- 
thority ;  that  it  be  for  a  term  properly  defined  ;  and  that  it  be  in  com- 
pliance with  and  do  not  contravene  any  provision  of  law  on  the  subject. 
One  who  has  no  estate  or  interest  in  lands  cannot  give  a  lease  thereof 
which  will  bind  the  true  owner.  WilTdow  v.  Lane,  37  Barb.  244.  Nor 
can  any  one  whose  interest  is  limited  in  time,  give  a  vahd  lease  to  ex- 
tend beyond  that  Ihnit.  Robie  v.  Smith,  21  Me.  114.  But,  it  seems, 
a  lease  granted  under  a  power,  for  more  years  than  is  authorized  by 
such  power,  although  void  at  law,  will  be  held  good  in  equity  to  the 
extent  of  the  power.  Moe  d.  Brune  v.  Prideaiix,  10  East,  158  ;  Law 
V.  Herripstead,  10  Conn.  23;  Martin  v.  Sterling,  lEoot,  210.  And  a 
lease  by  a  tenant  for  life  or  years,  extending  beyond  his  term,  will  gen- 
erally pass  what  interest  he  has. 

A  lease  for  the  life  of  one  not  in  existence  does  not  sufficiently 
define  the  term,  and  is  void ;  but  one  for  the  lives  of  several  persons 
named  is  valid  for  the  lives  of  such  of  them  as  are  then  living.  Doe  d. 
Pemherton  v.  Edioards,  1  M.  &  W.  553. 

The  question  of  the  validity  of  leases  arises  most  frequently  under 
that  provision  of  the  statute  of  frauds  requiring  all  conveyances  of  lands 
or  of  any  interest  therein  to  be  in  writing.  Under  these  statutes  it  has 
been  held  that  a  grant  of  the  possession  of  land  for  any  permanent 
use,  such  as  one  to  enter  upon  land  at  all  times,  or  to  erect  and  keep  in 
repair  a  building,  a  canal,  an  embankment  or  the  like,  must  be  in  writ- 
ing ;  but  a  mere  license  to  enter  and  do  certain  acts  of  a  temporary 
character  need  not  be,  as  it  confers  no  interest  in  the  land.  Cooh  v. 
Stearns,  11  Mass.  533 ;  Miller  v.  Auburn  <&  Sy.  R.  Co.,  6  Hill,  61  ; 
Mumford  v.  Whitney,  15  Wend.  380.  Even  a  permission  to  use  a 
church  edifice  for  the  purposes  of  worship,  when  not  occupied  by  the 
owners,  conveys  such  an  interest,  and  must  be  in  writing.  Brumfield 
V.  Carson,  33  Ind.  94;  5  Am.  Rep.  184.  Where  the  lease  itself  is 
required  to  be  in  writing,  a  subsequent  verbal  agreement  to  add  a 
restrictive  clause  is  void  {Snelling  v.  Thomas,  IT  L.  R.  Eq.  303  ;  7 
Eng.  Rep.  829  ;  43  L.  J.  Ch.  506) ;  but  one  to  do  some  collateral 
thing  relating  to  the  demised  premises  is  valid.  Mann  v.  Mann,  43 
L.  J.  C.  P.  211 ;  30  L.  T.  (N.  S.)  526 ;  Angell  v.  Duke,  44  L.  J.  Q. 
B.    78 ;  10  L.  R.  Q.  B.  174  ;  12  Eng.  Rep.  236;  23  W.  R.  307. 

Leases  for  short  terms,  limited  in  England  and  in  some  of  the  Amer- 
ican States  to  three  years,  and  in  other  of  those  States  to  one  year  from 
the  making  thereof,  are  expressly  excepted  from  the  operation  of  the 
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statute  of  frauds.  A  verbal  lease  for  the  full  term  allowed  bj  statute, 
to  be  valid,  must  commence  immediately,  otherwise  it  will  extend  be- 
yond that  limit.  Parker  v.  Hollis,  50  Ala.  411 ;  Wheeler  \.  Franh- 
enthal,  78  111.  124.  Such  a  lease  for  more  than  the  statutory  limit, 
although  void  as  a  lease,  will  create  a  tenancy  from  year  to  year,  and 
one  who  takes  and  holds  possession  under  it  will  be  bound  by  its  pro- 
visions. Doe  d.  Rigge  v.  Bell^  5  Term,  471  ;  Richardson  v.  Giffordj 
3  N.  &  M.  325  ;  1  A.  &  E.  52  ;  Beale  v.  Sanders,  3  Bing.  N.  C.  850  ; 
5  Scott,  58 ;  1  Jur.  1083 ;  Bradley  v.  CoveV,  4  Cow.  350.  A  parol 
permission  to  hold  over  from  year  to  year  is  valid,  when  followed  by 
the  receipt  of  rent ;  but  if  without  consideration,  it  is  revocable. 
Hammon  v.  Douglas,  50  Mo.  434  ;    Walker  v.  Wilson,  52  111.  352. 

An  alteration  in  a  lease,  whether  material  or  not,  if  made  by  one 
claiming  a  benefit  under  it,  avoids  it  so  far  as  respects  an  action  upon  it. 
Otherwise,  if  made  by  a  stranger. 

A  lease  made  for  an  illegal  or  immoral  purpose  has  been  held  to  be  so 
tainted  that  it  will  not  sustain  an  action.  Smith  v.  White,  1  L.  R.  Eq. 
626;  36L.  J.  Ch.  454;  14  W.  R  510  ;  14  L.  T.  (N.  S.)  350.  Such 
leases  are  sometimes  by  statute  expressly  declared  to  be  void.  But,  in 
order  to  avoid  a  lease  on  that  ground,  it  must  appear  not  merely  that 
the  lessor  knew  of  the  intent  to  use  the  premises  for  an  unlawful  pur- 
pose, but  that  he  was  a  party  to  such  intent  or  has  done  sometliing  in 
furtherance  of  it.      Updike  v.  Campbell,  4  E.  D.  Smith  (N.  Y.),   570 

Leases  have  also  been  held  void  when  founded  on  a  fraudulent,  un- 
just, illegal  or  immoral  consideration,  such  as  usury,  marriage  brok- 
age,  and  the  like;  but  an  underlessee,  not  concerned  in  such  consider- 
ation, will  not  be  affected  thereby.  Molloy  v.  Irwin,  1  Sch.  &  Lef. 
310. 

§  4.  Renewal  of  lease.  A  tenancy  once  established  may  be  con- 
tinued on  the  mutual  consent  of  the  parties,  by  the  execution  of  a  new, 
or,  what  is  equivalent  thereto,  a  renewal  of  the  old  one,  at  the  expira- 
tion of  each  term  for  a  further  year  or  number  of  years.  This  contin- 
uance is  frequently  a  matter  of  great  importance  to  the  tenant,  Ijut  the 
landlord  is  under  no  legal  obligation  to  grant  it,  unless  he  has  expressly 
covenanted  to  do  so.  Imperfect  rights  of  renewal,  founded  upon  local 
custom,  have  sometimes  been  recognized  and  enforced  in  equity,  but 
these  are  exceptions  to  the  general  rule.  Phyfe  v.  Wardell,  5  Paige, 
268.  Covenants  for  renewal  are,  therefore,  commonly  inserted  in  leases 
for  years.  These  will  be  hereafter  considered  in  treating  of  covenants 
on  the  part  of  the  lessor. 

Leases  sometimes  provide  for  a  continuance  of  the  tenancy  at  the 
option  of  the  lessee  without  any  formal  renewal.     Such  is  the  case  of  a 
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lease  for  a  term  of  years,  with  the  privilege  of  a  specified  number  of 
years  more  if  desired,  which  fixes  the  rent  for  the  whole  term,  and  re" 
quires  notice  of  option  before  the  end  of  the  term  first  named.  House 
V.  Burr^  24  Barb.  525  ;  Chretien  v.  Doney,  1  N.  Y.  (1  Comst.)  419.  If 
a  lessee  under  such  an  optional  lease,  who  has  covenanted  to  deliver  up 
quiet  possession  at  the  end  of  his  term,  continues  in  possession  after- 
ward, he  will  be  deemed  to  have  elected  the  longer  term.  Delashman 
V.  Berry,  20  Mich.  292 ;  4  Am.  Eep.  392.  And  where  no  notice  of 
option  is  required  by  the  lease,  such  continuance  in  possession  with 
payment  of  rent  will  operate  to  create  a  new  term  {Schroeder  v. 
Gemeinder,  10  Nev.  355) ;  otherwise,  where  notice  of  option  is  re- 
quired. Thiebaud  v.  First  National  Bank  of  Vevay,  42  Ind.  212. 
The  receipt  of  rent  alone,  and  giving  a  general  receipt  therefor,  can- 
not be  construed  into  a  letting  for  a  new  term.  Hartnack  v.  James,  1 
Penn.  Leg.  Gaz.  364. 

Compliance  on  the  part  of  the  lessee  with  other  conditions  on  which 
a  renewal  was  to  be  granted  has  been  held  sometimes  to  operate  of 
itself  as  a  renewal.  Ranlet  v.  Cooh,  44  N.  H.  512.  If  a  lessee  ends 
his  term  by  proper  notice  and  removes  from  the  premises,  no  subse- 
quent acts  of  his,  which  are  not  equivalent  to  a  re-entry  and  exclusive 
possession,  will  operate  as  a  renewal.     Thomas  v.  Frost,  29  Mich.  336. 

An  indorsement  on  a  lease  by  arbitrators,  authorized  by  the  covenant 
for  renewal  to  fix  the  price,  thus :  "  This  lease  is  renewed  by  arbitra- 
tion for  five  years,  at  a  yearly  rent  of,"  etc.,  is  a  good  renewal.  Bra/nd 
V.  Frumveller,  32  Mich.   215. 

A  renewal  procured  by  one  joint  tenant  in  his  own  favor,  in  fraud 
of  his  co-tenants,  will  inure  to  the  benefit  of  all.  Burrell  v.  Bull,  3 
Sandf.  Ch.  15. 

The  renewal  of  a  lease,  with  a  stipulation  for  the  performance  of 
certain  work  covenanted  for  in  the  former  lease,  will  not  operate  as  a 
waiver  of  damages  for  previous  non-performance.  Walker  v.  /Seymour^ 
13  Mo.  592. 

Where  the  original  term  of  a  lease  for  ninety-nine  years,  renewable 
forever,  has  expired,  and  the  owner  of  the  leasehold  interest  has  failed 
to  obtain  a  renewal  within  the  term,  according  to  the  literal  wording  of 
the  covenant  for  renewal,  equity  will  relieve  him,  and  compel  the  owner 
of  the  reversion  to  execute  a  new  lease,  provided  the  application  be 
made  in  a  reasonable  time,  and  all  arrearages  of  ground-rent  and  the 
renewal  fine  be  first  paid.     Bo/nks  v.  Bfaskie,  45  Md.  207. 
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ARTICLE   YL 

COVENANTS   AND   CONDITIONS. 

Section  1.  In  goneral.  The  rights  and  liabilities  of  the  parties  to  a 
lease  depend  very  much  upon  covenants  and  conditions,  either  inserted 
in  express  terms  or  incident  to  the  relation  between  them,  and,  there- 
fore, to  be  implied.  Of  the  nature,  general  character,  construction  and 
validity  of  covenants,  and  the  parties  bound  by  or  entitled  to  the  benefit 
of  them,  and  of  the  performance  or  breach  thereof,  sufficient  has  al- 
ready been  said  under  the  title  "  Covenants  "  (Yol.  2,  p.  363),  and  this 
article  will  be  confined  to  the  consideration  of  the  particular  covenants 
and  conditions  found  in  leases. 

Though  classed  together,  and  frequently  created  by  the  same  form 
of  words,  there  is  an  important  distinction  between  covenants  and  con- 
ditions. The  former  are  promises  to  do  or  not  to  do  certain  things,  while 
the  latter  are  qualifications  annexed  to  the  estate  of  the  lessee,  whereby 
it  may  be  defeated  or  avoided.  Conditions  are  either  in  deed  or  in 
law.  The  breach  of  a  condition  in  deed  entitles  the  lessor  or  reversioner 
to  enter  and  determine  the  estate,  but  does  not  defeat  it  until  entry.  Con- 
ditions  in  law,  now  generally  called  limitations,  mark  the  period  which 
is  to  terminate  a  tenancy  without  entry  or  claim. 

Words  in  the  form  of  a  condition  may  be  construed  to  be  a  covenant, 
and  will  be  so  construed  where  there  is  doubt ;  but  words  importing  a 
covenant,  if  intended  to  operate  as  a  condition,  are  always  express  to 
that  point.     Surplice  v.  Farnsworth^  T  M.  &  G.  576,  584. 

If  a  condition  is  precedent,  it  must  be  performed  before  the  term 
can  commence  or  the  right  accrue,  and,  therefore,  if  it  be  impossible,  the 
estate  never  vests.  If  subsequent,  that  is,  to  be  performed  after  the 
estate  has  vested,  the  non-performance  of  it  will  operate  either  to  en- 
large or  defeat  such  estate  according  to  its  terms.  In  order  to  deter- 
mine whether  a  condition  is  precedent  or  subsequent,  the  intention  of 
the  parties  is  to  be  sought ;  no  particular  form  of  words  being  required 
to  make  it  one  or  the  other. 

The  terms  "  upon  condition,"  or  "  provided  that,"  are"  usually  em- 
ployed to  express  a  condition.  The  word  "  proviso  "  in  a  lease  usually 
implies  a  condition,  but  if  a  penalty  is  annexed,  it  becomes  a  covenant. 
But  no  condition  is  created  by  the  words  "  yielding  and  rendering," 
unless  to  construe  them  otherwise  would  leave  the  landlord  without 
remedy  in  case  of  the  non-payment  of  rent ;  nor  do  words  in  restraint 
of  the  grant,  or  words  of  an  uncertain  character,  have  that  effect. 
Comyn's  Dig.,  Condition. 
YoL.  lY—  30 
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Any  condition  not  illegal  or  inconsistent  with  the  estate  granted 
may  he  annexed  to  it  by  the  lessor  at  the  time  of  the  grant,  but  not 
afterward ;  and  it  may  be  annexed  by  the  same  instrument  which  cre- 
ates the  estate,  or  by  another  executed  at  the  same  time. 

If  a  condition  subsequent  is  impossible,  illegal,  or  repugnant  to  the 
nature  of  the  estate  granted,  it  is  void  and  the  estate  becomes  absolute, 
and  is  not  divested  by  the  non-performance  of  the  condition. 

As  has  already  been  stated  {ante,  212,  Art.  3,  §  3),  the  payment  of  rent 
or  the  performance  of  any  covenant  running  with  the  land,  may  be 
provided  for  by  a  condition  for  a  re-entry  and  forfeiture  in  case  of  a 
breach-  The  mere  breach  of  a  covenant  does  not  give  such  a  right  of 
re-entry,  unless  it  has  been  expressly  reserved.  Dennison  v.  JReed,  3 
Dana,  586 ;  Brown  v.  Bragg,  22  Ind.  122. 

A  condition  that  the  lessee  shall  not  do  some  particular  act  without 
the  leave  of  the  lessor  has  been  held  to  be  entire,  and  an  express  leave 
to  do  it  once  given  by  the  landlord  has  been  held  to  satisfy  the  con- 
dition forever.  Dickey  v.  McCullough,  2  Watts  &  S.  88  ;  McKildoe 
V,  Darracott,  13  Gratt.  278 ;  DaUn  v.  Williams,  17  Wend.  447. 

§2.  Particular  covenants  by  lessor.  "  Usual  covenants,"  within 
the  meaning  of  a  stipulation  to  insert  them  in  a  lease,  are  such  as  are 
incident  to  the  nature  of  the  contract,  and  which  may  be  exacted  inde- 
pendent of  positive  stipulation.  Wilkins  v.  Fry,  1  Meriv.  263  ;  2 
Swanst.  249.  Among  these  is  the  landlord's  covenant  for  quiet  enjoy- 
ment by  the  tenant.  This,  if  not  inserted,  is  still  implied  in  every 
lease.  Bandy  v.  Cartwright,  8  Exch.  913  ;  22  L.  J.  Exch.  285  ;  MauU 
V.  Ashniead,  20  Penn.  St.  482  ;  Barney  v.  Keith,  4  Wend.  502 ;  Mach 
V.  Fatchin,  42  N.  Y.  (3  Hand)  167 ;  1  Am.  Eep.  506  ;  Fldred  v- 
Leahy,  31  Wis.  546  ;  Berrington  v.  Casey,  78  111.  317.  Its  meaning  is 
merely  that  the  tenant's  possession  shall  not  be  disturbed  by  acts  of 
the  landlord,  or  of  persons  claiming  under  or  through  him,  or  persons 
having  paramount  title.  It  implies  no  warranty  against  mere  tres- 
passers. Coddington  v.  Dunham,  3  J.  &  Sp.  (N.  Y.)  412;  S.  C,  45 
How.  40 ;  Baugher  v.  Wilkins,  16  Md.  35  ;  Flayter  v.  Cunningham, 
21  Cal.  229  ;  Surgety.  Arighi,  11  S.  &  M.  87.  It  extends  to  possession 
only,  and  is  broken  only  by  an  entry  and  expulsion,  or  by  an  actual 
disturbance  of  the  possession.  Whitheck  v.  Cook,  15  Johns.  483  ;  Grist 
V.  Fodges,  3  Dev.  (N.  C.)  200. 

An  eviction,  to  be  a  breach  of  this  covenant,  must  be  by  title  parar 
mount,  but  need  not  be  by  suit ;  yet,  if  the  tenant  surrenders  without 
contest,  he  assumes  the  burden  of  proving  that  the  claimant  had  a  par- 
amount title.  Greenvault  v.  Davis,  4  Hill,  643  ;  Cowan  v.  Silliman^ 
4  Dev.  (N.  C.)  46;    Familton  v.    Cutts,  4  Mass.  349.     It  must  also 
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occur  after  the  lessee  has  taken  possession,  actual  or  constructive,  and 
before  suit  brought.     Bt.  John  v.  Palmer^  5  Hill,  599. 

A  mere  prohibition  to  pay  the  rent  to  the  lessor  is  not  an  eviction ; 
nor  is  an  interruption  or  prevention  of  possession  by  a  wrong-doer ; 
nor  a  mere  personal  wrong  not  affecting  the  estate.  Ellis  v.  Weloh^  6 
Mass.  246.  A  destruction  of  the  premises  by  fire  is  not  an  eviction, 
unless  the  landlord  has  expressly  agreed  to  rebuild  or  keep  in  repair. 
Brown  V.  Quilt€7\  Am])l.  621. 

As  the  covenant  extends  to  the  free  use  of  the  whole  of  the  premises, 
an  ouster  from  any  material  part  thereof  may  be  treated  by  the  lessee 
as  an  eviction  fi-om  the  whole.  Etheridge  v.  Osborn,  12  Wend.  529  ; 
Morris  v.  Edgington,  3  Taunt.  24. 

Acts  of  gross  moral  turpitude  on  the  part  of  the  landlord,  creating  a 
nuisance,  causing  disturbance  to  his  tenants,  or  making  the  premises  no 
longer  respectable  for  moral  or  decent  people  to  reside  there,  also  con- 
stitute an  eviction.     Dyelt  v.  Pendleton^  8  Cow.  727. 

The  covenant  for  quiet  enjoyment  is  held  to  imply  a  warranty  of 
sufficient  title  or  right  to  make  a  valid  lease ;  and  it  is  broken  if  the 
lessee  is  prevented  from  entering  by  a  person  who  had  title  at  the  date 
of  the  lease.  Stott  v.  Rutherford,  92  (J.  S.  (2  Otto)  107;  Grannis  v. 
Clark,  8  Cow.  36.     But  see  Gano  v.  Vanderveer,  34  N.  J.  Law,  293. 

An  express  covenant  for  quiet  enjoyment  runs  with  the  land,  and 
binds  and  inures  to  the  benefit  of  the  assignees  of  the  respective 
parties.  CaTnpbell  v.  Lewis,  3  B.  &  Aid.  392  ;  Shelton  v,  Codman,  3 
Cush.  318.  Where  there  is  such  an  express  covenant,  none  other  of 
the  same  character  will  be  implied.  Burr  v.  Stenton,  43  N.  Y.  (4 
Hand)  462. 

There  is  no  implied  covenant  in  a  lease  of  a  salt  well  that  it  is  of 
any  particular  productive  capacity  {Glark  v.  Bdbcoch,  23  Mich.  164) ; 
or  in  a  lease  of  a  dwelling  that  it  is  reasonably  fit  for  habitation  {Foster 
V.  Peyser,  9  Cush.  242) ;  or  in  a  lease  of  a  store,  warehouse,  or  other 
building  for  a  particular  use,  that  it  is  suitable  for  that  use,  or  is  safe  and 
well  built.  Button  v.  Gerrish,  9  Cush.  89 ;  McGlashan  v.  TallnuLdge, 
37  Barb.  313  ;  Jaffe  v.  Ilarteau,  56  N.  Y.  (11  Sick.)  398  ;  S.  C,  15 
Am.  Rep.  438  ;  Lihley  v.  Tolford,  48  Me.  316.  A  landlord  may 
however,  bind  himself  by  parol  to  put  a  house  in  tenantable  repair. 
Mann  v.  Nunn,  30  L.  T.  (N.  S.)  526  ;  43  L.  J.  C.  P.  241. 

At  common  law,  the  landlord  was  not  bound  to  repair,  unless  he 
expressly  covenanted  to  do  so  ;  and  a  covenant  by  him  to  rebuild,  in 
case  of  the  destruction  of  the  premises  by  fire,  or  if  he  does  not  do 
so,  to  remit  the  rent,  cannot  be  implied,  nor  can  it  be  demanded  as  a 
usual  covenant.     Ho  may,  however,  bind  not  only  himself   but  the 
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reversioner,  by  an  express  covenant,  to  make  sucli  repairs.  Allen  v. 
Culver,  3  Denio,  284.  To  enable  a  lessee  to  sue  for  a  breach  of  the 
covenant  to  repair,  he  m^lst  have  given  previous  notice  to  repair. 
MaUn  V.   Watkinson,  6  L.  J.  Exch.  25 ;  40  id.  33  ;  19  W.  R.  286. 

A  landlord's  covenant  to  make  '•  all  necessary  repairs  "  binds  him 
merely  to  restore  the  premises  to  their  original  condition  as  to  litness 
for  the  business  for  which  they  were  rented  (  Ward  v.  Kelsey,  38  N. 
Y.  [11  Tiff.]  80) ;  and  his  covenant  to  keep  them  in  repair  has  refer- 
ence only  to  their  condition  for  profitable  use,  and  does  not  make  him 
liable  for  accidental  injuries  to  the  lessee  or  others  arising  from  their 
being  out  of  repair.  Flynn  v.  Hatton,  45  How.  Pr.  333  ;  S.  C,  4 
Daly,  552. 

A  covenant  on  the  part  of  the  landlord  to  indemnify  the  tenant 
ao-ainst  incumbrances  is  sometimes  inserted  in  leases  for  years,  and  is 
important  to  protect  the  latter  from  loss  by  being  turned  out  of  posses- 
sion during  his  term  by  some  prior  incumbrancer,  for  which  he  would 
otherwise  have  no  redress  against  his  landlord.  Such  a  covenant  is  tech- 
nically broken  by  the  mere  existence  of  an  outstanding  incumbrance 
which  may  defeat  the  leasehold  estate.  Potter  v.  Taylor,  6  Yt.  676. 
A  mortgage,  a  right  of  way  or  a  public  highway  over  the  premises, 
a  previous  contract  for  a  sale  of  part  of  the  premises,  and  an  inchoate 
rig] it  of  dower,  have  each  been  held  to  come  within  such  a  covenant ; 
and  so,  in  the  case  of  an  underlease,  has  rent  in  arrear  for  which  the 
landlord  has  a  right  of  re-entry.  Bean  v.  Mayo,  5  Greenl.  94 ;  Chap- 
man V.  Holmes,  5  Halst.  28 ;  Ilarlovi  v.  Thomas,  15  Pick.  QQ ;  Seit- 
zinger  v.  Weaver,  1  Rawle,  382 ;  Porter  v.  Noyes,  2  Greenl.  22 ; 
Stevenson  v.  Powell,  1  Bulst.  128 ;  Partr'idge  v.  Sowerhy,  3  B.  &  P. 
172. 

A  covenant  for  further  assurance  is  sometimes  inserted  in  a  lease  ; 
and  this  will  give  the  tenant  the  right  to  require  that  defects  in  the 
landlord's  title  be  removed,  so  far  as  practicable,  and  that  he  be  put  in 
possession  as  against  a  wrongful  occupant.  Coe  v.  Clay,  5  Bing.  440. 
As  has  already  been  stated,  a  covenant  for  the  renewal  of  his  lease 
is  essential  to  insure  to  the  tenant  a  continuance  of  his  tenancy  beyond 
the  current  term  ;  and  such  a  covenant  will  avail  him  as  well  against 
the  grantees  of  the  whole  or  portions  of  the  demised  premises  as  against 
the  landlord  himself.  Norton  v.  Smjder,  2  Hun  (N.  Y.),  82  ;  S.  C,  4 
N.  Y.  Sup,  (T.  &  C.)  330.  This  covenant  may  limit  the  number 
of  renewals,  or  may  leave  that  number  at  the  option  of  the  lessee. 
Covenants  for  continued  renewals,  however,  are  not  favored,  because 
they  tend  to  create  perpetuties,  which  are  generally  deemed  contrary  to 
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public  policy,  and  in  some  States  are  expressly  proliibited  by  statute ; 
yet,  where  valid  and  clearly  expressed,  they  will  be  specifically 
enforced.  Iggulden  v.  May,  9  Ves.  325  ;  7  East,  237 ;  Willan  v. 
Willan,  16  Yes.  84 ;  Blaclcmore  v.  Boardman,  28  Mo.  420. 

The  covenant  may  also  be  either  unconditional  or  conditioned  upon  the 
performance  of  certain  covenants,  or  the  payment  of  some  fine  or  bonus. 
Copper  Mining  Co.  v.  Beach,  13  Beav.  478.  Such  performance  or 
payment  is  then  a  condition  precedent  to  the  right  of  renewal.  J(>b 
V.  Banister,  39  Eng.  L.  &  Eq.  599.  But  now  payment  of  rent  is  no 
excuse  for  not  renewing  when  the  covenant  is  independent.  Tracy  v. 
Albany  Exch.  Co.,  7  N.  Y.  (3  Seld.)  472.     . 

To  be  valid,  a  covenant  for  renewal  must  be  reasonably  definite  and 
certain,  both  as  to  term  and  amount  of  rent.  Aheel  v.  Radcliff,  13 
Johns.  297 ;  Cunningham  v.  Pattee,  99  Mass.  248  ;  Pray  v.  Glarh 
113  id.  283  ;  Arnot  v.  Alexander,  44  Mo.  25.  A  proviso  that  this 
lease  shall  be  renewed  at  the  pleasure  of  the  lessees  implies  at  least 
one  renewal  on  the  original  conditions,  but  not  a  perpetual  renewal. 
Creighton  v.  McKee,  7  Phil.  (Penn.)  324  ;  Carr  v.  mison,  20  Wend. 
178  ;  Piggot  v.  Mason,  1  Paige,  412.  The  word  "  renew,"  in  itself, 
imports  the  giving  of  a  new  lease  on  the  same  terms  as  the  old  one, 
unless  the  contrary  otherwise  appears  {Brown  v.  Parsons,  22  Mich. 
24)  ;  but  it  does  not  necessarily  imply  that  it  shall  contain  all  the  cov- 
enants of  the  former,  at  least  not  those  which  are  accidental  and  non- 
essential, such  as  covenants  to  build,  to  pay  for  buildings,  to  renew,  and 
the  like.  Rutgers  v.  Hunter,  6  Johns  Ch.  215  ;  Willis  v.  Astor,  4 
Edw.  Ch.  595. 

A  covenant  that  the  lessee  shall,  at  the  expiration  of  his  lease,  have 
the  refusal  for  three  years  longer,  binds  the  lessor  to  renew  at  the  same 
rent ;  and  the  acceptance  by  the  lessee  of  a  new  lease  at  an  increased  rent  is 
not  a  waiver  of  his  right.  Tracy  v.  Albany  Exch.  Co.,  7  N.  Y.  (3 
Seld.)  472.  A  covenant  to  renew  at  the  option  or  request  of  the  lessee, 
requires  him  to  make  his  election  and  give  notice  of  it  before  the  ex- 
piration of  his  current  term.  Renoud  v.  Dasham,  34  Conn.  512; 
Thiebaud  v.  I^at.  Bank  of  Vevay,  42  Ind.  212.  A  notice  of  option 
sent  by  mail  to  the  address  of  the  lessor  as  given  by  him,  on  the  day 
before  that  on  which  the  lease  required  it  to  be  given,  is  sufiicient  though 
not  received  by  him  until  several  days  afterward.  Reed  v.  St.  John 
2  Daly  (N.  Y.),  213.  A  covenant  to  renew  if  the  lessor  "  does  not 
dispose  of  the  premises  "  is  discharged  upon  a  conveyance  thereof  to 
the  vendor's  son,  by  way  of  advancement.  Elston  v.  Schilling,  42  N. 
Y.  (3  Hand)  79. 

In  the  absence  of  express  agreement,  the  landlord  is  not  bound  to 
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pay  for  improvements  made  by  the  tenant  dm-ing  liis  term  ;  but  cov- 
enants to  that  effect  are  frequently  inserted  in  leases.  A  covenant  in 
the  alternative,  to  renew  or  pay  for  buildings  erected  by  the  lessee,  upon 
an  appraisement,  makes  the  appraisement,  when  had,  iinal  between  the 
parties.  Vcm  Cortlandt  v.  Underhill,  IT  Johns.  405.  Under  such  a 
covenant,  the  lessee  has  no  option,  but  he  is  bound  to  accept  a  renewal 
if  tendered,  and  upon  his  refusal  to  do  so,  the  lessor  is  entitled  to  re- 
cover possession  immediately  without  paying  for  the  buildings.  Hut- 
gers  v.  Hutoter,  6  Johns.  Ch.  215 ;  Pearce  v.  Colden,  8  Barb.  522. 
Under  a  provision  that  the  lessor  shall  not  take  possession  until  he  has 
given  thirty  days'  notice  and  paid  the  value  of  improvements,  which 
value  was  to  be  appraised,  he  is  entitled  to  possession  after  notice  and 
tender  of  the  value  of  the  improvements,  if  the  lessee  fails  to  appoint 
an  appraiser  on  his  part  {Connor  v.  Jones,  28  Cal.  59)  ;  but,  under  a 
provision  that  the  lessee  on  being  removed  or  dispossessed  shall  be  paid 
for  his  improvements,  and  on  such  payment  shall  yield  up  possession, 
he  is  entitled  to  retain  possession  until  paid  for  them,  even  though  his 
term  has  expired.  Van  Rensselaer  v.  Permiman,  6  "Wend.  569.  If 
the  lease  prescribes  the  character  of  the  buildings,  the  lessee  can  claim 
pay  for  only  such  as  are  of  that  character,  in  the  absence  of  fraud  or 
waiver.  Pike  v.  Buttery  4  N.  Y.  (4  Comst.)  360 ;  Fisher  v.  Fisher,  1 
Bradf.  (N.  T.)  335. 

A  covenant  is  sometimes  inserted  in  leases,  that  the  lessor  will  con- 
vey the  premises  to  the  lessee  at  the  end  of  the  term,  on  payment  of  a 
specified  sum ;  or  in  the  alternative,  to  pay  for  the  improvements  or  sell 
at  an  appraised  value.  Such  a  covenant  is  good,  and  may  be  enforced  ; 
but  it  is  indivisible,  and  all  parties  interested  must  join  to  enforce  it. 
Ostrander  v.  Livingston,  3  Barb.  Ch.  416. 

The  law  usually  imj)oses  on  the  landlord  the  duty  of  paying  all 
taxes  and  assessments  upon  the  premises,  and  he  can  shift  the  burden 
upon  the  tenant  only  by  express  agreement ;  but,  as  a  general  rule,  the 
tenant  may  pay  them  and  deduct  them  from  the  rent,  or  collect  them 
back  from  the  landlord.  Jones  v.  Morris,  3  Exch.  742  ;  Dawson  v. 
Linton,  5  B.  &  Aid.  521. 

§  3.  Particular  covenants  by  lessee.  In  all  leases  there  are  im- 
plied covenants  on  the  part  of  the  lessee  to  j^ay  rent,  to  make  tenanta- 
ble  repairs,  to  use  the  premises  in  a  proper  tenant-like  manner,  without 
exposing  them  to  ruin  or  waste  by  acts  of  omission  or  commission,  and 
not  to  put  them  to  a  use  materially  different  from  that  to  which  they 
have  usually  been  applied.  Lynch  v.  Onondaga  Salt  Co.,  64  Barb. 
558 ;  Nave  v.  Berry,  22  Ala.  382.     But  a  covenant  not  to  use  for  any 
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other  purpose  will  not  be  implied  from  such  words  as,  "  to  be  used  as 
cabinet  ware  rooms."     Bruguian  v.  Noyes,  6  Wis.  1. 

An  agreement  that  the  "  usual  and  ordinary  covenants  "  shall  be  in- 
serted in  a  lease,  does  not  entitle  the  landlord  to  insert  therein  a  coven- 
ant, that  the  lessee  shall  personally  occupy  or  cultivate  the  premises 
{Clark  V.  Clark,  49  Cal.  586) ;  or,  that  he  will  keep  them  insured,  or 
pay  the  taxes  {Berinett  v.  Wo'inack,  7  Bar.  tfe  Cr.  (527) ;  or,  that  he  will 
not  assign  or  underlet  without  permission  {Church  v.  Brown ^  15  Yes. 
258) ;  or,  that  he  will  not  carry  on  a  particular  trade  or  business  on  the 
premises  (  Yan  v.  Corpe,  3  My.  &  K.  269  ;  Propert  v.  Parker,  id.  280) ; 
nor,  in  a  mining  lease,  a  proviso  for  re-entry  on  breach  of  any  other- 
covenants  except  that  for  non-payment  of  rent.  Hodgkinson  v.  Crowe^ 
4A  L.  J.  Chan.  680 ;  10  L.K.  Ch.  622 ;  14  Eug.  Rep.  823  ;  23  W.R.  885. 

A  provision  that,  on  failure  to  perform  certain  covenants,  the  lease 
shall  be  forfeited,  does  not  apply  to  a  subsequent  independent  coven- 
ant.    Burnes  v.  McCuhhin,  3  Kans.  221. 

The  covenant  implied  in  respect  to  rent,  when  none  is  expressed,  is, 
that  the  lessee  shall  pay  the  reasonable  worth  of  the  use  of  the  prem- 
ises so  long  as  he  continues  to  hold  them.  As  the  lessee  may  at  any 
time  discharge  himself  from  further  payment  of  rent  mider  this  im- 
plied covenant  by  assigning  his  lease  to  anybody,  even  to  an  insolvent, 
the  lessor  is  safer  with  an  express  covenant,  and  one  is  usually  inserted 
in  addition  to  the  words  of  reservation,  thus  binding  the  lessee,  his  ex- 
ecutors and  assigns,  to  pay  rent  until  the  expiration  of  the  lease. 

A  covenant  to  pay  rent  need  not  be  in  direct  terms.  Thus,  the  words 
"  yielding  and  paying  rent,"  in  an  indenture  signed  by  the  lessee,  will 
raise  such  a  covenant;  but  the  words,  "subject  to  the  payment  of  the 
rent  reserved,"  in  an  assignment  of  a  lease,  are  not  sufficient.  Wol- 
veridge  v.  SUward,  3  M.  &  Scott,  561;  1  C.  &  M.  644;  3  Tyr.  687; 
Iggulden  v.  May,  9  Ves.  330  ;  7  East,  237. 

The  time  for  the  payment  of  rent  is  fixed  sometimes  by  the  custom 
of  the  country  or  place  where  the  premises  are  located,  but  usually  by 
the  express  terms  of  the  lease  ;  and  if  not  fixed  in  either  of  those  ways 
it  is  not  due  until  the  end  of  the  term.  It  may  be  made  jmyable  in 
advance,  at  any  stated  periods ;  but  a  custom  to  pay  in  advance  cannot 
be  imported  into  an  ex^iress  covenant  to  pay  quarterly.  Mitchell  v. 
teller,  1  Jur.  622.  A  covenant  to  ''  pay  as  rent  the  sum  of  $40  per 
month  for  and  during  the  term,"  followed  by  a  provision  for  forfeiture 
for  non-payment,  requires  the  payment  to  be  made  monthly.  Gibhens 
V.  Thoinmon,  21  Minn.  398.  Where  rent  is  to  1)C  paid  in  produce,  no 
time  being  jdxed,  it  is  payable  in  a  reasonable  time  after  crops  are  gath- 
ered.    Toler  V.  Seahrooh,  39  Ga.  14 ;  Brovin  v.  Adwm,  35  Tex.  447. 
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The  lessee  lias  the  whole  of  the  last  day  specified  for  payment  in 
which  to  make  it,  but  sunset  of  that  day  is  the  time  for  the  lessor  to 
demand  it  in  order  to  take  advantage  of  a  condition  for  re-entry.  If 
not  paid  when  due,  interest  may  be  recovered  on  it. 

If  no  place  for  the  payment  of  rent  is  specified,  a  valid  tender  of  it 
may  be  made  upon  the  demised  premises,  or  to  the  landlord  in  person 
anywhere. 

The  covenant  for  the  payment  of  rent  will  be  suspended  by  an  evic- 
tion of  the  lessee,  either  actual  or  constructive,  for  so  long  as  it  con- 
tinues, even  though  the  obstacles  to  re-entry  are  removed.  Cibil  v. 
Hill,  1  Leon.  110.  And  this  is  true  as  to  the  whole  rent,  when  the 
lessee  is  deprived  of  the  enjo_)nnent  of  any  part  of  the  premises  by  the 
agency  of  the  lessor.  Bennet  v.  Bittle,  4  Rawle,  339 ;  Dalston  v. 
Reeve,  1  Ld.  Raym.  77.     See  Eviction. 

The  covenant  will  be  discharged  if  the  tenant  quits  the  premises, 
being  lawfully  entitled  to  do  so,  or  if  the  landlord  accepts  another  ten- 
ant. But  the  untenantable  condition  of  the  premises,  or  their  total 
destruction  by  unavoidable  accident  of  fire,  flood  or  tempest,  will  not, 
as  a  general  rule,  relieve  the  tenant  from  paying  rent  for  the  whole 
term.  Hallett  v.  Wylie,  3  Johns.  44;  Linn  v.  Boss,  10  Ohio,  412; 
Fowler  V.  Bott,  6  Mass.  63  ;  Gibson  v.  Perry,  29  Mo.  245  ;  Proctor  v. 
Eeith,  12  B.  Monr.  252  ;  Baker  v.  Eoltpzaffell,  4  Taunt.  45.  This 
liability  has  been  modified  by  statute  in  several  of  the  American  States  ; 
and  it  may  always  be  avoided  by  inserting  a  saving  clause  in  the  lease. 
A  mere  exception  of  casualties  by  fire  in  the  covenant  to  repair  is  not, 
however,  sufficient  to  relieve  the  tenant  in  such  a  case.  Balfour  v. 
Westmi,  1  Term,  310 ;  Beach  v.  Parish,  4  Cal.  339. 

Although  a  tenant  is  impliedly  bound  to  treat  the  demised  premises 
in  such  a  manner  that  no  substantial  injury  shall  happen  to  them,  and 
to  make  tenantable  repairs,  yet  he  is  not  bound  to  rebuild  when  they 
have  accidentally  become  ruinous  or  are  destroyed,  unless  by  express 
agreement.  Anworth  v.  Johnson,  5  Car.  &  P.  239  ;  Gheetham  v. 
Ilampson,  4  Term,  318  ;  WhiU  v.  Mcholson,  4  Scott  N.  R.  707 ;  4  M. 
&  G.  95 ;  Bullock  v.  Dommitt,  6  Term,  650. 

The  liability  of  a  tenant  to  repair  is  not  usually  left  to  implication, 
but  the  fact  and  the  extent  of  such  liability  are  fixed  by  express  cove- 
nant ;  and  where  there  is  an  express  covenant,  none  will  be  implied. 
This  express  covenant  may  be  conditional.  Where  it  follows  such 
words  as,  "  the  same  being  first  put  in  repair  by  the  lessor,"  those  words 
constitute  a  condition  precedent,  Neale  v.  Ratcliffe,  15  Q.  B.  916; 
15  Jur.  166;  Cannock  v.  Jones,  3  Exch.  233;  18  L.  J.  Exch.  204; 
Counter  v.  McPherson,  5  Moore's  P.  C.  C.  83. 
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A  general  covenant  to  repair  only  binds  the  lessee  to  see  that  the 
tenement  does  not  suffer  more  injury  than  the  usual  operations  of 
nature  will  cause  to  a  building  of  its  age  and  condition.  Stanley  v. 
Towgood,  3  Bing.  N.  C.  4 ;  3  Scott,  313 ;  Gutteridge  v.  Munywrd,  7 
C.  &  P.  129 ;  1  M.  &  Eob.  331.  It  extends  to  all  buildings  erected 
during  the  term,  as  well  as  those  originally  demised.  Douse  v.  Earle^ 
3  Lev.  261 ;  2  Vent.  120,  127.  It  also  runs  with  the  land  and  binds 
the  assignee  of  the  lease  ;  and  it  binds  the  lessee  holding  under  it 
even  though  the  lease  be  void. 

A  covenant  to  make  all  necessary  repairs  binds  the  lessee  to  make 
them,  from  whatever  cause  they  become  necessary.  Lockroio  v.  Hor- 
gan,  58  N  Y.  (13  Sick.)  635.  One  to  uphold  and  repair  premises 
binds  him  to  make  good  all  losses,  even  those  caused  by  fire,  tempest  or 
lightning,  and,  consequently,  to  rebuild  in  case  the  buildings  are  de- 
stroyed by  those  causes.  Monk  v.  N'oyes,  1  C.  &  P.  265 ;  Beach  v. 
Crain,  2  N.  Y.  (2  Comst.)  86.  One  to  keep  the  buildings  in  repair 
and  to  surrender  them  in  such  repair  at  the  end  of  the  term,  creates  the 
same  liability ;  and  that  is  not  affected  by  the  qualification  "  natural 
wear  and  tear  excepted."  Ahhy  v.  Billups,  35  Miss.  618 ;  Schmidt 
v.  Pettit,  1  McArth.  179  ;  Mcintosh  v.  Lown,  49  Barb.  550. 

A  covenant,  by  one  who  takes  premises  when  out  of  repair,  to  put 
them  in  habitable  repair,  binds  him  to  put  them  in  better  repair  thai* 
he  found  them.  Belcher  v.  Mcintosh^  8  C.  &  P.  720,  A  covenant 
to  substantially  repair  or  uphold  the  premises,  does  not  require  them  to 
be  renewed  in  an  improved  or  more  durable  manner  {Soward  v.  Leg- 
gatt^  7  C.  &  P.  612) ;  and  one  to  put  them  in  perfectly  good  repair  re- 
quires no  more  than  that  they  be  put  in  as  good  a  condition  as  they  can 
be  without  change  of  form  or  material.  Ardesco  Oil  Co.  v.  Richard- 
son,, 63  Penn.  St.  162.  A  covenant  to  deliver  up  the  premises  in  good 
order  and  condition  binds  the  lessee  to  put  the  premises  in  such  repair, 
their  age  and  class  being  considered,  though  he  did  not  find  them  so. 
Payne  v.  JIaine,  16  M.  &  W.  541  ;  16  L.  J.  Excli.  130.  But  it  does 
not  bind  him  to  rebuild.  Wave  v.  Berry,  22  Ala.  382.  Nor  does  a 
covenant  to  surrender  buildings  in  the  same  condition  as  at  the  date  of  the 
lease,  natural  wear  and  tear  excepted,  without  any  covenant  to  that  effect. 
Warner  v.  Hitchins,  5  Barb.  (SQ>(d.  An  exception  in  a  covenant  to  re- 
pair, of  damages  by  tlie  elements  or  the  acts  of  Providence,  does  not 
include  damages  to  which  human  agency  in  any  way  contributed.  Po- 
lach  V.  Pioche,  35  Cal.  416. 

On  the  part  of  a  farming  tenant,  there  is  an  implied  covenant  to  treat 
the  farm  in  a  husbandlike  manner,  to  keep  the  fences  in  repair,  and  t© 
cultivate  according  to  the  custom  of  the  country ;  but  there  is  none  to 
Vol.  IV.  — 31 
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repair  generally,  or  to  spend  money  for  manure.  Powley  v.  Walher^ 
5  Term  R.  373  ;  Brown  v.  Crump,  1  Marsh  567.  And  see  Miller 
V.  Shields,  55  Ind.  71.  Sucli  tenant  is  under  the  same  obligation  as 
other  tenants  to  repair  the  dwelling-house,  but  cannot  be  required  to 
repair  the  outbuildings,  unless  by  agreement  or  the  custom  of  the 
country.  He  is  also  bound  to  preserve  the  timber  and  ornamental 
trees.  Heme  v.  Bembow,  4  Taunt.  764,  A  covenant  to  keep  and  leave 
a  farm  and  buildings  in  good  repair  does  not  require  them  to  be  put  or 
left  in  better  repair  than  they  were  at  the  date  of  the  covenant.  West 
V.  Hart,  7  J.  J.  Marsh.  258. 

If  there  be  two  covenants,  a  general  one  to  keep  premises  in  repair, 
with  a  clause  for  re-entry  in  case  of  breach,  and  a  further  covenant  to 
repair  in  a  specified  time  after  notice,  the  first  covenant  is  not  re- 
strained in  its  operation  by  the  second.  Boe  d.  Ooatly  v.  Pcdne,  2 
Gamp.  520  ;  4  B.  &  C.  606.  A  covenant  to  leave  in  repair,  and  one  to 
repair  on  notice,  are  also  independent  and  do  not  qualify  each  other. 
Wood  V.  Day,  7  Taunt.  646.  But  a  covenant  to  repair  at  all  times,  as 
often  as  needed,  and  at  furthest  within  three  months  after  notice,  is 
held  entire,  and  the  last  part  qualifies  the  first.  Horsefall  v.  Testar,  1 
Moore,  89 ;  7  Taunt.  385. 

A  covenant  to  repair  at  a  specified  time  is  to  be  construed  reasonably, 
and  if  repairs  within  the  time  covenanted  be  rendered  impossible  by 
the  act  of  God,  they  must  be  made  within  a  reasonable  time  afterward 
during  the  term. 

A  covenant  to  keep  in  repair  is  broken,  so  as  to  be  a  ground  of  ac- 
tion, whenever,  during  the  term,  the  covenantor  fails  to  make  neces- 
sary repairs  within  a  reasonable  time ;  but  covenants  to  leave  in  good 
repair  cannot  be  broken  until  tlie  end  of  the  term.  Luxmore  v.  Boh- 
8on,  1  B.  tfe  Aid.  585  ;  Sohieffelin  v.  Carpenter,  15  Wend.  400.  A  cov- 
enant by  an  undertenant  to  repair  after  notice,  is  not  broken  by  not 
complying  with  a  notice  from  the  superior  landlord.  Williams  v.  Wil- 
liams, 30  L.  T.  (N.  S.)  638. 

A  covenant  to  keep  in  the  same  state  as  when  taken  is  excused  by 
the  act  of  God,  rendering  performance  impossible,  as  by  trees  being 
blown  down  ;  but  that  does  not  excuse  as  to  buildings.  Maiti's  Case, 
5  Co.  21  ay  Brecknock  Co.  v.  Pritchard,  6  Term,  750.  Nor  is  the 
covenant  excused  by  the  fact  that  the  breach  is  caused  by  the  act  of 
a  stranger.  Cook  v.  Chamjplain  Trans.  Co.,  1  Denio,  91.  Eviction  by 
an  elder  title  will  absolve  from  this  covenant.  Andrews  v.  Needham,, 
Noy,  75;  Cro.  Eliz.  656.  In  case  of  an  assignment  of  the  reversion 
*  to  different  parties,  this  covenant  may  be   apportioned   among  such 
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assignees.  Badeley  v.  Vigurs,  4  E.  &  B.  71 ;  1  Jur.  (N.  S.)  159 ;  23  L. 
J.  Q.  J3.  377. 

Without  special  agreement  a  lessee  is  under  no  obligation  to  his 
lessor  to  pay  the  taxes  on  the  demised  premises  ;  yet  as  a  general  rule 
he  is  liable  to  the  public  therefor,  and  if  he  does  pay  them,  he  may 
deduct  them  from  the  rent,  and  hold  his  lessor  for  the  repayment  of 
any  excess.  TincTcler  v.  Prentice,  4  Taunt.  549 ;  Sapsford  v.  Fletcher, 
4  Term,  511  ;  Taylor  v.  Zamira,  2  Marsh.  220 ;  6  Taunt.  524 ;  Gar- 
ner V.  Hannah,  6  Duer,  262.  He  may,  however,  bind  himself  by  a 
covenant  to  pay  all  or  any  part  of  the  taxes,  assessments,  or  other  charges 
on  the  property  ;  and  such  covenant  will  be  valid,  though  neither  the 
particular  tax,  nor  the  person  to  whom  it  is  to  be  paid,  is  specified. 
Trinity  Church  v.  Higgins,  48  N.  Y.  (3  Sick.)  532. 

In  construing  this  covenant,  the  tenant's  liability  must  not  be  ex- 
tended beyond  the  reasonable  meaning  of  the  terms  employed.  Jeffrey 
V.  Neale,  6  L.  B.  C.  P.  240 ;  40  L.  J.  C.  P.  191;  24  L.  T.  (N.  S.)  362 ; 
Boiling  v.  StoJces,  2  Leigh,  178  ;  Twycross  v.  Fitchhirg  R.  R.  Co.,  10 
Gray,  293 ;  Codman  v.  Johnson,  104  Mass.  491  ;  Shepardson  v. 
Elmore,  19  Wis.  424 ;  Love  v.  Howard,  6  K.  I.  116. 

A  covenant  to  pay  all  taxes  binds  a  lessee  of  a  part  of  premises, 
which  are  assessed  as  a  whole,  to  pay  his  proportionate  share.  Wall 
V.  Hinds,  4  Grray,  256.  The  termination  of  his  lease,  by  the  destruc- 
tion of  the  building  after  he  has  paid  the  taxes,  does  not  entitle  the  lessee 
to  a  return  of  the  sum  paid  (  Wood  v.  Bogle,  115  Mass.  30);  nor 
will  a  sale  of  the  premises  by  the  lessor  after  the  lease  has  been  so 
terminated  relieve  him  from  paying  {Paid  v.  ChicTcering,  117  Mass. 
265)  ;  nor  will  the  dispossession  of  the  tenant  by  summaiy  proceed- 
ings have  that  effect.    Johnson  v.  Oppenheim,  55  N.Y.  (10  (Sick.)  280. 

A  lessee's  covenant  to  pay  taxes  runs  with  the  land,  and  will  bind 
an  assignee  of  the  term.  Post  v.  Kearney,  2  N.  Y.  (2  Comst.)  394. 
And  the  same  is  true  of  a  covenant  to  pay  all  costs,  charges  and  ex- 
penses except  taxes.     Torrey  v.   Wallis,  3  Cush.  442. 

A  covenant  by  the  lessee  to  insure  and  to  keep  insured  the  demised 
premises  in  a  certain  sum,  and,  in  case  of  fire,  to  apply  the  insurance 
money  in  rebuilding  or  repairing  the  premises,  is  frequently  inserted 
in  leases.  Such  a  covenant  does  not  limit  the  liability  of  the  lessee 
under  a  covenant  to  repair,  to  the  amount  agreed  to  be  insured  [Dighy 
v.  Atkinson,  4  Camp.  275) ;  nor  does  it  give  the  lessor  a  right  to 
receive  the  insurance  money  ;  but  he,  or  his  assignee  of  the  reversion, 
can  compel  its  application  to  the  reinstatement  of  the  buildings,  or 
sue  for  its  breach.     A  covenant  to  keep  the  premises  insured  is  broken 


244  LANDLORD    AND    TENANT. 

by  a  failure  to  keep  them  so  for  any  time,  however  short,  and  the  lessor 
can  take  advantage  of  such  breach  by  suit  or  re-entry.  Doe  d.  Flower. 
V.  Peck,  1  B.  &  Ad.  428. 

Unless  restrained  by  covenant,  a  lessee  has  a  right  to  assign  his  lease, 
or  to  underlet.  Church  v.  Brown,  15  Yes.  264.  Leases,  therefore, 
usually  contain  covenants  on  the  part  of  the  lessee  not  to  assign  or 
underlet  without  the  consent  of  the  lessor  ;  but  this  restriction  is  not 
favored  in  law,  and  is  to  be  very  strictly  construed,  and  nothing  short 
of  an  actual  and  voluntary  transfer  of  the  lessee's  interest  will  ordi- 
narily be  considered  a  breach  of  the  covenant  against  assignment. 
Hargrave  v.  King,  5  Ired.  Eq.  430 ;  Collins  v.  IlasbroucTc,  56  N.  Y. 
(11  Sick.)  157  ;  15  Am.  Rep.  407  ;  Moore  v.  Pitts,  53  N.  Y.  (8  Sick.) 
85.  A  deposit  of  the  lease  as  security,  an  advertising  of  it  for  sale,  or 
an  underletting,  are  not  breaches  of  such  covenant.  Doe  d.  Good- 
lehere  v.  Bevan,  3  M.  &  S.  353 ;  Doe  d.  Pitt  v.  Bogg,  4  D.  &  R.  225. 
But  a  covenant  "  not  to  set,  let  or  assign  over  the  premises,  or  any 
part  thereof,"  is  broken  by  an  underletting.  Doe  d.  Holland  v. 
Worsley,  Camp.  20.  A  covenant  not  to  assign  without  consent,  "  such 
covenant  not  being  arbitrarily  withlield,"  is  binding  where  the  refusal 
is  upon  advice  and  not  arbitrary.  Treloar  v.  Bigge,  9  L.  R.  Exch. 
151 ;  9  Eng.  Rep.  464 ;  22  W.  R.  843 ;  43  L.  J.  Exch.  95. 

The  covenant  may  be  not  to  assign  to  a  particular  person,  and  then 
it  is  construed  to  mean  a  direct  assignment  to  him,  or  one  made  to  a 
third  party  with  intent  that  a  re-assignment  shall  be  made  to  him.  A 
covenant  by  a  lessee,  that  he,  his  executors  or  administrators  shall  not 
assign,  does  not  bind  his  assignee  {Paul  v.  Nurse,  2  M.  &  R.  525 ;  8 
B.  &  C.  486)  ;  nor  does  it  prevent  his  executors  from  disposing  of  a 
lease  for  years  as  assets.     Seers  v.  Bind,  1  Yes.  295. 

A  covenant  not  to  assign  without  consent  is  waived  forever  by  one 
license  to  assign.  Murray  v.  Bo,rway,  56  N.  Y.  (11  Sick.)  337  ; 
Chipman  v.  Emeric,  5  Cal.  49.  In  this  respect  it  differs  from  a  cove- 
nant not  to  underlet,  a  waiver  of  one  breach  of  that  covenant  not 
operating  as  a  waiver  of  another  distinct  breach  thereof.  Seaver  v. 
Cohurn,  10  Cush.  324. 

An  assignment  of  the  term  is  not  a  breach  of  the  covenant  not  to 
underlet.  Lynde  v.  Hough,  27  Barb.  415 ;  Den  d.  BocJcover  v.  Post, 
1  Dutch.  285.  Nor  is  the  taking  m  a  lodger  a  breach,  although  he 
has  the  exclusive  possession  of  a  room.  Doe  d.  Pitt  v.  Laming,  4 
Camp.  77 ;  1  R.  &  M.  36.  If  the  lease  reserves  a  heavy  rent,  very 
strong  ground  for  refusing  consent  must  be  shown,  in  order  to  take 
advantage  of  a  breach  of  the  covenant.  Sheppard  v.  Hong  Kong,  etCy 
Banking  Co.,  20  W.  R.  459. 
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A  covenant  that  the  lessee  and  his  assigns  shall  reside  on  the  prem- 
ises, sometimes  found  in  leases,  is  broken  by  the  lessee's  abandoning 
the  premises,  or  by  his  doing  any  act  which  renders  his  residence  there 
impossible,  as  by  suffering  them  to  be  taken  and  sold  to  satisfy  a  judg- 
ment confessed  by  him,  or  by  their  being  taken  by  his  assignee  in  bank- 
ruptcy. Doe  d.  Norfolk  v.  HawTce,  2  East,  481 ;  Doe  d.  Lockwood  v. 
Glark,  8  id.  185. 

A  covenant  not  to  suffer  or  permit  more  than  one  person  to  every 
hundred  acres  to  reside  on,  use  or  occupy  any  part  of  the  premises,  is 
broken  if  the  lessee  lets  portions  to  cultivate  on  shares  in  the  propor- 
tion of  more  than  one  to  one  hundred  acres  {Jackson  v.  Mich^  7  Johns- 
194) ;  but  not  by  suffering  two  to  occupy  where  tlie  whole  is  between 
one  and  two  Imndred  acres.     Jackson  v.  Agan,  1  Johns.  273. 

A  covenant  to  build  on  the  premises  after  a  prescribed  pattern  is 
valid,  and  will  be  enforced.  Franklyn  v.  Tuton,  5  Madd.  469.  But 
where  a  uniform  plan  is  prescribed  for  the  benefit  of  all  the  tenants  of 
a  tract  of  land  rented  in  parcels,  all  will  be  released  if  the  covenant  is 
dispensed  with  as  to  one.  Roper  v.  Williams,  Turn.  &  Russ.  18.  A 
covenant  not  to  build  on  the  premises  any  building  which  should  in 
whole  or  in  part  be  occupied  as  a  dwelling,  is  broken  by  erecting  an 
addition  to  a  house  already  there,  and  to  be  occupied  in  connection 
with  it.     Domville  v.  Colville,  7  Ir.  C.  L.  68. 

A  covenant  not  to  carry  on  a  particular  trade  upon  the  premises,  if  not 
unreasonably  in  restraint  of  trade,  is  valid  and  will  be  enforced  against 
either  the  lessee  or  his  assignee.  Uolhrook  v.  Waters,  9  How.  (N.  Y.) 
335  ;  Dimlop  v.  Gregory,' \0  N.  Y.  (6  Seld.)  241  ;  Howard  v.  Ellis, 
4  Sandf.  369.  Covenants  of  that  character  are  to  be  somewhat  strictly 
construed,  and  not  to  be  extended  beyond  the  express  terms  employed,  or 
the  manifest  intent  of  the  parties.  Simonsw  Farrcn,\  Bing.  N.  C.  126; 
4  M.  &  Scott,  672  ;  Cooke  v.  Colcraft,  2  W.  Bl.  856  ;  3  Wils.  380.  The 
opening  of  a  school  or  a  dancing  academy  upon  premises  has  been  held 
a  breach  of  a  covenant  not  to  carry  on  or  permit  another  to  carry  on 
any  trade  or  business  there.  WickeiuUn  v.  Wehster,  6  E.  &  B.  387  ;  2 
Jur.  (N.  S.)  590 ;  25  L.  J.  Q.  B.  264 ;  Doed.  Bkh  v.  Keeling,  1  M.  &  S. 
95  ;  Kemp  v.  Sober,  1  Sim.  (N.  S.)  517 ;  15  Jus.  458  ;  20  L.  J.  Ch.  602. 

In  construing  covenants  against  the  exercise  of  offensive  trades,  the 
situation  of  the  premises  in  relation  to  otlier  buildings  is  to  be  taken 
into  consideration  ;  and  generally  the  trade  complained  of  must  be 
shown  to  be  offensive  or  within  the  meaning  of  the  covenant.  Jones  v. 
Thorne,  1  B.  &  C.  715  ;  3  D.  &  R.  152;  Pease  v.  Coates,  12  Jur.  (N.  S.) 
684;  14  W.  R.  1021  ;  14  L.  T.  (N.  S.)  886  ;  CndUridiie  v.  Mumjard, 
7  C.  &  P.  129  ;  1  M.  &  R.  334.     Where  a  lessor  inserts  the  same  covl 
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enants  against  offensive  trades  in  leases  of  several  adjoining  lots,  they 
are  to  be  deemed  for  the  mutual  benefit  and  protection  of  all  the  lessees. 
Barron  v.  Richard,  3  Edw.  Oh.  (N.  Y.)  96. 

The  breach  of  a  covenant  not  to  exercise  a  trade  on  the  demised 
premises  may  be  waived  by  the  lessors  permitting  the  tenant  to  expend 
money  in  adapting  them  to  such  trade,  but  not  by  his  mere  inaction  for 
six  years ;  nor  will  his  permission  to  exercise  one  trade  authorize  the 
tenant  to  carry  on  another.  Doe  d.  Shejp'pa/rd  v.  Allen,  3  Taunt.  78  ; 
Macher  v.  Foundling  Hospital,  1  Ves.  &  B.  188. 

In  a  lease,  or  an  informal  agreement  for  the  use  of  a  farm,  there  is 
an  implied  covenant  by  the  tenant  to  manage  it  in  a  husbandlike  manner. 
Powley  V.  WalTcer,  5  Term,  373  ;  Temjpest  v.  Rawling,  13  East,  18. 
But  express  covenants  on  the  subject  are  usually  inserted.  Where 
these  vary  from  the  custom  of  the  country  they  exclude  and  supersede 
such  custom ;  but  where  they  are  not  inconsistent  with  it,  the  custom 
is  to  be  deemed  a  part  of  the  contract,  Hutton  v.  Wa7'ren,  1  Mees.  & 
W.  4:QQ  ;  Senior  v.  Armytage,  Holt,  197  ;  Muncey  v.  Dennis,  1  H,  &  N. 
216.  A  covenant  by  a  farming  lessee  to  furnish  seed  binds  him  to  fur- 
nish good  seed.     Flick  v.  Wetlierhee,  20  Wis.  392. 

Covenants  to  siu"render  the  premises,  and  whatever  was  leased  with 
them,  at  the  end  of  the  term  or  upon  a  specified  notice,  are  frequently 
inserted  in  leases.  When  such  a  covenant  in  terms  includes  "  improve- 
ments," as  it  sometimes  does,  that  word  will  embrace  not  merely  fix- 
tures, but  every  addition,  alteration,  erection  or  annexation,  made  by 
the  tenant  to  render  the  premises  more  profitable,  useful  or  convenient 
to  him.  French  v.  Mayar,  &c.,  of  N.  Y.,  16  How.  (N.  Y.)  220.  But 
see  Coster  v.  Peters,  7  Eobt.  (N.  Y.)  620. 

Where  by  the  terms  of  a  lease  of  lands,  for  a  term  to  commence  at  a 
specified  time  in  the  future,  the  lessor  binds  himself  to  make  certain 
stipulated  improvements  or  repairs  upon  such  lands,  prior  to  the  time 
when  possession  is  to  be  given  and  such  term  to  commence,  the  lessee 
may  refuse  to  accept  possession  thereof,  if  at  such  date  such  repairs  or 
improvements  shall  not  have  been  made.  Hickman  v.  Rayl,  55 
Ind.  551. 

ARTICLE  VII. 

ASSIGNMENT  OB  TKAN8FEE  OF  LEASE. 

Section  1.  In  general.  By  the  assignment  of  a  lease  is  meant 
a  transfer  of  the  tenant's  whole  interest  therein.  This  may  be  effected 
by  a  voluntary  conveyance,  or  by  operation  of  law.  Every  tenant,  ex- 
cept one  at  will,  has  power  to  make  such  a  transfer  of  his  rights,  unless 
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restrained  by  his  lease,  and  every  lease  for  a  terra  of  years  is  capable  of 
beiiio;  assigned,  whether  the  term  is  in  possession,  or  is  to  commence 
m  futuro;  and  even  the  possibility  of  a  term,  or  a  power  coupled 
with  an  interest,  is  assignable  in  equity.  Robinson  v.-  Perry ^  21  Gra. 
183  ;  King  v.  Lawson,  98  Mass.  309. 

"Where  the  lease  itself  is  required  by  the  statute  of  frauds  to  be  in 
writing,  an  assignment  of  it  must  also  be  in  writing.  Bolting  v. 
Martin^  1  Camp.  318  ;  Brewer  v.  Dyer^  7  Cush.  337 ;  Iless  v.  Fox, 
10  Wend.  437. 

The  terms  usually  employed  to  express  such  a  transfer  are  "  grant, 
assign  and  set  over,"  but  any  words  which  show  that  to  be  the  intent 
of  the  parties  will  suffice.  It  need  not  express  any  consideration  ;  but  it 
must  be  absolute,  and  be  unconditionally  delivered  to  the  assignee. 
Peoibody  v.  Fenton^  3  Barb.  Ch.  451.  A  constructive  delivery  is  some- 
times held  sufficient,  but  a  mere  delivery  as  security  is  not.  Odell  v. 
Wake^  3  Camp.  394 ;  Doe  d.  Maslin  v.  Eoe,  5  Esp.  105.  Covenants 
maj'^  properly  be  inserted  on  the  part  of  the  assignor  as  to  the  validity 
of  the  lease  and  liis  power  to  assign,  and  for  indemnity  and  quiet 
enjoyment,  and  on  the  part  of  the  assignee  to  pay  the  rent  and  pei- 
form  the  covenants  of  his  assignor. 

To  be  an  assignee  of  a  lease,  one  must  claim  through,  or  be  in  of  the 
same  estate  as  the  person  whom  he  succeeds,  and  not  by  or  under  an 
elder  title.  But  the  fact  that  a  person  other  than  the  lessee  is  found  in 
possession  of  demised  premises  is  presumptive  evidence  that  he  is  an 
assignee  and  not  an  undertenant,  especially  if  he  has  paid  rent  to  the 
original  landlord.     Acker  v.  Witherell^  4  Hill,  112. 

A  conveyance  of  land  to  which  a  demise  of  a  water  power  is  appur- 
tenant operates  to  transfer  the  lease,  and  makes  the  grantee  liable  for 
the  rent.  Provost  v.  Calder^  2  Wend.  517.  At  common  law,  the 
marriage  of  a  female  lessee  transfers  the  term  by  operation  of  law  to 
her  husband.  Co.  Litt.  44  b,  351  a.  On  the  death  of  a  lessee,  his 
leasehold  estate  goes,  as  assets,  to  his  executors  or  administrators,  or,  if 
disposed  of  by  his  mhII,  to  his  devisee,  and  they  take  and  are  liable  as 
assignees  in  law  of  the  lease.  Ilolford  v,  Tlateh,  Doug.  184  ;  James 
V.  Dean,  1 1  Yes.  393  ;  Tremeere  v.  Morisoji,  4  M.  &  Scott,  003  ;  1  Bing. 
N.  C.  89.  And  a  sale  of  a  term  on  execution  makes  the  purchp.ser  an 
assignee  ;  but  it  seems  the  sheriff  must  execute  to  him  a  written  as- 
signment of  the  lease.  Taylor  v.  Cole,  3  Term,  292 ;  Doe  d.  Hughes 
V.  Jones,  9  M.  &  W.  372  ;  6  Jur.  302 ;  12  L.  J.  Exch.  265. 

§  2.  Underletting.  This  differs  from  an  assignment  in  the  essential 
fact  that  some  reversionary  interest,  no  matter  how  inconsiderable,  is 
retained  by  the  original  tenant,      Constantine  v.  Wake,  1  Sweeney  (N. 
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Y.),  239 ;  Fulton  v.   Stuart,  2  Ham.   (Ohio)  216 ;  Bedford   v.  Ter- 
kune,  30  N.  Y.  (3  Tiff.)  453  ;  S?nUey  v.  Vati  Winkle,  6  Cal.  605. 

Unless  limited  by  his  lease,  any  tenant,  except  one  at  will,  has  a 
right  to  underlet  for  so  long  as  his  interest  continues.  Jackson  v.  Harri- 
son, 17  Johns.  66.  He  cannot,  however,  by  so  doing,  discharge  him- 
self from  liability  to  his  landlord ;  nor  can  he  convey  any  interest 
exceeding  his  own  in  duration.  Arjisby  v.  Woodward,  6  B.  &  C. 
519  ;  9  D.  &  R  536 ;  Pike  v.  Eyre,  9  B.  &  C.  909 ;  4  M.  &  E.  661. 
But  a  sublessee  for  years  mider  a  tenant  from  year  to  year  will  hold 
so  long  as  the  original  tenancy  continues,  and  even  beyond  the  term, 
if  tlie  original  tenant  is  permitted  to  hold  over.  Oxley  v.  James,  13 
M.  &  W.  209  ;  Mackay  v.  Mackreth,  4  Dougl.  213  ;  2  Chit.  461  ; 
Peirse  v.  Sharr,  2  Maim.  &  E..  418.  A  sublessee,  under  a  tenant  by 
curtesy  or  in  dower,  or  other  life  tenant,  will  possess  all  the  rights  and 
privileges  of  his  lessor,  subject,  however,  to  be  defeated  by  the  ter- 
mination of  the  life  estate.  Ex  parte  Smyth,  1  Swanst,  337  ;  Doe  d. 
Simpson  v.  Butcher,  1  Doug.  50.  Such  a  lease  is  not  confirmed  by  an 
acceptance  of  rent  by  the  heir  or  reversioner,  but  the  sublessee  holding 
over  is  a  mere  tenant  at  sufferance,  unless  there  is  a  sufficient  acknowl- 
edgment of  his  tenancy  to  amount  to  a  new  demise.  Doe  d.  Martin 
V.  Watts,  7  Term,  83. 

A  sublessee  is  liable  to  his  immediate  lessor  for  the  payment  of 
rent  and  performance  of  covenants,  but  he  is  not  in  privity  with  the 
original  lessor,  nor  liable  to  him  for  the  rent  reserved  in  the  first  lease. 
Harvey  v.  McGrew,  44  Tex.  412.  He  will,  however,  be  subject  to 
distress  for  rent  in  arrear,  or  to  eviction  under  that  lease.  If  he  wishes 
to  protect  himself  against  loss  by  reason  of  the  failure  of  the  original 
lessee  to  pay  the  chief  rent,  he  may  do  so  by  covenants  in  his  lease, 
and  the  latter  may  in  like  manner  protect  himself  from  the  con- 
sequences of  a  breach  by  his  sublessee  of  the  covenants  of  the  original 
lease.  Penley  v.  Watts,  7  M.  &  W.  601 ;  Walker  v.  Hatton,  10  id. 
249. 

If  a  lessee,  who  has  covenanted  not  to  sublet  without  the  consent  of 
his  landlord,  does  undertake  to  do  so,  he  thereby  impliedly  agrees  to 
obtain  such  consent  as  will  enable  him  to  vest  in  the  assignee  the  same 
^tate  which  he  himself  has.     Roherts  v.  Geis,  2  Daly  (N.  Y.),  535. 

§  3.  Rights  and  liabilities  of  assignee.  The  assignment  of  a  lease 
transfers  to  the  assignee  the  lessee's  privity  of  estate,  but  not  his 
privity  of  contract.  The  lessee,  therefore,  and  his  personal  represent- 
atives remain  liable  on  his  express  covenants,  even  for  breaches 
subsequent  to  the  assignment  and  the  acceptance  of  rent  from  the 
assignee,  but,  as  a  general  rule,  he  is  no  longer  held  liable  on  his  im- 
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plied  covenants.  Port  v.  Jackson^  17  Johns.  239  ;  Harvey  v.  McOrew^ 
44  Tex.  412 ;  Moale  v.  Tyson,  2  liar.  &  McH.  387 ;  Gordon  v. 
George,  12  Ind.  408;  Fletcher  v.  McFarlane,  12  Mass.  43;  Smyth  y. 
North,  41  L.  J.  Exch.  103  ;  7  L.  R.  Exch.  242.  This  liability  extends 
to  all  breaches  of  covenants  running  with  the  land  while  he  held  it 
{Ilarley  v.  King,  2  C.  M.  &  R.  18),  and  even  the  landlord's  consent  to 
the  assignment  will  not  operate  to  release  him  therefrom.  House  v. 
Burr,  24  Barb.  525.  Bnt  if  he  is  compelled  to  pay  for  breaches 
of  covenant  by  his  assignee,  he  is  entitled  to  be  indemnified  by  the 
latter.  Mobile  v.  Garrett,  41  L.  J.  Exch.  62  ;  L.  R.,  7  Exch.  101  ;  1 
Eng.  Rep.  207 ;  20  W.  R.  416  ;  Burnett  v.  Lynch,  5  B.  &  C.  589 ;  8 
D.  &  R.  368. 

An  assignee  takes  all  his  assignor's  interest  in  the  thing  assigned,  in 
possession  or  expectancy,  bnt  subject  to  all  equities  between  the  origi- 
nal parties,  and  to  all  covenants  annexed  to  the  estate  while  he  is  in 
possession.  Van  Rensselaer  v.  Bonesteel,  24  Barb.  365 ;  Blake  v.  Soti- 
derson,  1  Gray,  332.  He  is  entitled  to  the  benefit  of  all  covenants 
real,  annexed  to  the  estate,  which  make  in  his  favor,  such  as  covenants 
for  quiet  enjoyment,  for  further  assurance,  for  renewal,  for  repairs  and 
the  like.  Campbell  v.  Lewis,  3  B.  <fe  Aid.  392  ;  Yernon  v.  Smith,  5  id. 
11.  He  only  can  bring  an  action  on  such  covenants,  unless  his  assignor 
is  bound  to  indemnify  him.  BicTcford  v.  Page,  2  Mass.  460  ;  Kane  v. 
Sanger,  14  Johns.  89  ;  Griffin  v.  Fairhrother,  1  Fairf.  91. 

An  assignment  of  the  lease  of  a  building  to  which  the  lessor  has 
verbally  agreed  to  add  another  story,  in  consideration  of  additional 
rent  to  be  paid,  carries  a  right  to  the  use  of  such  story  when  erected, 
but  does  not  bind  the  assignee  to  pay  the  additional  rent.  Coit  v. 
Braunsdorf,  2  Sweeny  (N.  Y.),  74.  An  assignment  of  all  the  lessee's 
interest  in  possession  or  expectancy,  passes  the  right  to  compensation 
for  buildings,  etc.,  under  the  covenants  of  the  lessor.  Thompmn  v. 
Rose,  8  Cow.  266.  But  an  assignment  of  the  term  will  not  pass  the 
rent  and  the  benefit  of  covenants  in  an  underlease,  unless  they  are  ex- 
pressly assigned.  FranJdin  v.  Howes,  19  W.  R.  581 ;  24  L.  T.  (N.  S.) 
348. 

An  assignee  of  a  lease  can  sue  a  stranger  for  the  negligent  destruc- 
tion of  buildings  on  the  demised  premises.  Cook  v.  Chauiplain  Transp. 
Co.,  1  Denio,  91.  But  he  has  no  remedy  against  his  assignor  for  an 
eviction,  unless  there  is  an  express  covenant  for  quiet  enjoyment, 
'Waldo  V.  Hall,  14  Mass.  486. 

An  assignee  is  liable  to  the  original  lessor  for  rent  accruing  due  after 
the  assignment  {Cox  v.  Fenwick,  4  Bibb,  538  ;  McCormick  v.  Young, 
2  Dana,  294;  Graves  v.  Porter,  11  Barb,  592),  even  before  he  enters 
Vol.  IV.— 32 
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into  possession.  Babcock  v.  Scoville^  56  111.  461 ;  Walker  v.  Reeve,  2 
Dougl.  461,  n.  He  is  also  liable  to  his  assignor  for  ground  rent  which 
the  latter  has  been  obliged  to  pay.  Stone  v.  Evans,  Peake's  Add.  C. 
94.  An  assignee,  who  covenants  absolutely  to  pay  and  perform  all 
the  covenants  of  the  lease,  is  directly  liable  to  his  assignor  for  a  de- 
fault in  payment  of  rent,  whether  the  latter  has  been  called  on  for  it  or 
not.  Jackson  v.  Port,  17  Johns.  4Y9 ;  Bawlings  v.  DuvaU,  4  Har. 
&  McIL  1.  If  an  assignee  receives  possession  before  any  rent  has 
become  due,  agreeing  "  to  take  the  lease  subject  to  the  terms  of  the 
same,  and  pay  rent  at  the  times  specified  therein,"  he  is  bound  to  pay 
arrears  of  rent  from  the  commencement  of  the  term  {Martineau  v. 
Steele,  14  Wis.  272),  but  if  the  assignment  provides  that  the  lease  shall 
be  transferred  free  from  all  incumbrances,  the  assignee  assumes  only 
the  rent  to  accrue  from  the  time  of  the  transfer.  Ilull  v.  Stevenson, 
13  Abb.  N.  S.  (N.  Y.)  196. 

Such  liability  of  an  assignee  is,  however,  terminated  by  an  absolute 
transfer  or  assignment  of  his  whole  unexpired  term.  Trahue  v.  Mc- 
Adams,  8  Bush  (Ky.),  74;  Duram^dY.  Curtis,  57  N.  T.  (12  Sick.)  7. 
When  undivided  interests  in  a  lease  are  assigned  to  several  persons  by 
separate  assignments,  they  are  liable  for  the  rent  severally,  but  not 
jointly.     Babcock  v.  Scomlle,  56  111.  461. 

Covenants  which  run  with  the  land  bind  the  assignee  of  the  lease, 
though  not  named  therein  {Jacques  v.  Short,  20  Barb.  .269);  but  not 
those  which  are  merely  collateral,  such  as  covenants  to  build,  or  to  pay 
a  bonus  /  nor  is  he  liable  for  breaches  committed  by  those  who  preceded 
him  in  the  enjoyment  of  the  premises,  but  only  for  his  own.  Tillot- 
son  V.  Boyd,  4  Sandf.  516  ;  Paul  v.  Nurse,  2  M.  &  R.  525  ;  Staines 
V.  Morris,  1  Yes.  &  B.  11 ;  Townsend  v.  Scholey,  42  N.  Y.  (3  Hand) 
18.  This  liability  of  an  assignee  ceases  with  his  possession,  whether  he 
assigns  or  is  evicted.  Barnfather  v.  Jordan,  2  Dougl.  452 ;  Astor  v. 
PAmoreux,  4  Sandf.  624 ;  Childs  v.  Clark,  3  Barb.  Ch.  52.  To 
operate  as  a  discharge  of  such  assignee,  the  assignment  must  be  of  his 
whole  interest,  but  it  makes  no  difference  whether  it  runs  to  a  responsi- 
ble person  or  not.  Taylor  v.  Shum,  1  B.  &  P.  21 ;  Johnson  v.  Sherman, 
15  Cal.  287;  Sanders  v.  Partridge,  108  Mass.  556.  A  partial  eviction 
discharges  the  assignee  only  pro  tanto  from  the  payment  of  rent. 
Stevenson  v.  Lambard,  2  East,  575. 

These  rules  as  to  the  liability  of  an  assignee  apply  also  to  one  who 
becomes  so  by  operation  of  law,  if  he  takes  possession ;  but  whether 
they  do  if  he  fails  to  take  possession  is  questionable.  People  v.  Dudley^ 
58  N.  Y.  (13  Sick.)  Z1?>',  Sutliffy.Atwood,  15  Ohio  St.  186;  Calvertv. 
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Bradley,  16  How.  (U.  S.)  580  ;  Welch  v.  Myers,  4  Camp.  368 ;  How  v. 
Kennett,  3  A.  &  E.  659 ;  Hendricks  v.  Judah,  2  Caines  (N.  Y.),  25. 

An  executor  of  a  lessee  is  held  liable  as  an  assignee  of  the  lease, 
though  he  does  not  enter ;  an  administrator  only  when  he  enters ;  and 
if  either  of  them  enters  and  receives  rents  and  profits,  he  is  liable  per- 
sonally, as  well  as  in  his  representative  capacity,  but  not  beyond  the 
actual  value  of  the  use  of  the  premises.  Pugsley  v.  AiTcin,  11  N.  Y. 
(1  Kern.)  494  ;  Remnant  V;  Bremridge,  8  Taunt.  191 ;  Matter  of  Gal- 
loway, 21  Wend.  32  ;  Jermain  v.  Pattison,  46  Barb.  12.  When  not 
named  in  the  covenants  of  a  lease,  their  liability  extends  only  to  cove- 
nants running  with  the  land  ;  and  whatever  may  be  its  extent,  they  can 
discharge  themselves  by  assigning,  but  not  by  underletting.  Tremeere 
V.  Morison,  1  Bing.  N.  C.  89 ;  Hornidge  v.  Wilson,  11  Ad.  &  E.  645 ; 
3  P.  &  D.  641. 

The  heir  of  a  lessee  is  liable  as  assignee,  only  when  he  actually  takes 
possession  of  the  demised  premises.  He  has  no  claim  on  them,  unless 
the  lease  is  dependent  upon  the  life  of  another,  and  is  granted  to  the 
lessee  and  his  heirs. 

The  receiver  of  a  lessee  may  waive  the  term  if  the  income  is  not 
sufficient  to  pay  the  rent,  and  will  not  then  be  chargeable  as  assignee. 
Martin  v.  Black,  9  Paige,  641. 

§  4.  Conveyance  of  reversion.  A  landlord  may  at  any  time  grant 
the  reversion  of  demised  premises  ;  and  such  a  grant  will  carry  all  the 
leases  to  which  the  same  are  subject,  and,  if  general  in  its  terms,  the 
rents  reserved.  But  the  covenant  to  pay  rent  may  also  be  assigned 
separately  {Huerstel  v.  Lorillard,  6  Robt.  [N.  Y.]  260  ;  Bradley  v. 
Root,  5  Paige's  Ch.  633) ;  and  a  covenant  to  leave  the  premises  in  repair 
will  not  pass,  under  such  an  assignment,  but  will  remain  to  be  enforced 
by  the  assignor  at  the  expiration  of  the  term.  Demarest  v.  Willard, 
8  Cow.  206. 

A  general  grant  of  the  reversion  does  not  pass  the  rent  already  in 
arrears,  but  it  does  pass  all  that  accrues  or  falls  due  subsequent  to  the 
grant,  unless  it  has  been  paid  by  the  lessee  to  the  grantor,  without 
notice  of  the  change  of  interest.  Birch  v.  Wright,  1  Term,  378  ;  Farley 
v.  Thompson,  15  Mass.  18  ;  Bank  of  Penn.  v.  Wise,  3  Watts,  394 ; 
Van  Wicklen  v,  Paulson,  14  Barb.  654 ;  Gale  v.  Edwards,  52  Me. 
363 ;  Kornegay  v.  Collier,  65  N.  C.  69.  Notes  taken  by  the  grantor 
to  secure  the  rent  yet  to  become  due  will  also  belong  to  the  grantee, 
or,  if  the  grantor  has  disposed  of  them,  he  will  be  liable  to  his  grantee 
for  their  amount.     Beebe  v.  Coleman,  8  Paige,  392. 

Upon  a  foreclosure  sale  of  leased  premises,  the  lessor,  if  a  party  to 
tlie  suit,  is  entitled  to  all  rent  accruing  due  up  to  tlie  time  of  surrender 
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of  possession,  even  though  it  be  advanced  rent.  Giles  v.  Ooonstock,  4 
N.  Y.  (i  Comst.)  270. 

When  the  reversion  of  demised  premises  falls  by  descent  to  several 
heirs,  the  rent  is  apportioned  to  them,  and  the  tenant  or  his  assignee  is 
liable  to  them  in  severalty.      Cole  v.  Patterson^  25  Wend.  456. 

The  rule  of  the  common  law,  that  the  assignee  of  a  reversion  cannot 
either  sue  or  be  sued  upon  the  covenants  of  a  lease,  has  been  greatly 
modified  by  various  statutes,  and  it  is  now  held  that  he  stands  in  the 
same  position  as  to  the  tenant  as  did  his  assignor.  Willard  v.  Till- 
7n<Mi,  2  Hill,  274;  MoCrady  v.  Brisbane,  1  Nott  &  McC.  104; 
Eowland  v.  Coffin,  12  Pick.  125  ;  St.  Mary's  Church  v.  Miles,  1 
Whart.  229,  If  he  acquires  title  while  the  lessee  is  in  possession, 
with  notice  of  his  rights,  he  is  bound  by  the  covenants  of  his  assignor 
to  pay  for  buildings,  and  the  like  {Bailie  v.  Rodway,  27  Wis.  172  ; 
Frederick  v.  Callahan,  40  Iowa,  311);  but  he  is  not  liable  for  a 
previous  breach  of  covenant  by  the  assignor.  Coffin  v.  Talman,  8 
N.  Y.  (4  Seld.)  465. 

The  assignee  may  also  sue  for  all  breaches  of  covenant  by  the  lessee 

in  his  own  time.     Shelby  v.  Ilearne,  6    Yerg.  512.     And  he  may  also 

enforce  forfeitures ;  but  not  one  which   was   waived  by  his  assignor 

previous  to  the  assignment.     Page  v.  Esty,  54  Me.   319  ;  Fanning  v. 

Voelker,  40  Mo.  129  ;    Watson  v.  Fletcher,  49  111.  498. 

An  assignee  of  part  of  a  reversion  is  entitled  to  the  benefit  of,  and 
is  liable  on  covenants  running  with  the  land,  and  if  they  are  divisible 
in  their  nature,  he  may  sue  and  be  sued  thereon.  Stevenson  v.  Lam^ 
bard,  2  East,  575 ;  Simpson  v.  Clayton,  4  Bing.  N.  C.  758 ;  6  Scott, 
469  ;  Astor  v.  Miller,  2  Paige,  68. 

AKTICLE  YIII. 

EIGHT  TO  EMBLEMENTS  AND  FIXTURES. 

Section  1.  Eniblenients.  Certain  crops,  which  an  outgoing  tenant 
is  entitled  to  take  and  carry  away  after  his  tenancy  is  ended,  are  termed 
emblements.  These  are  limited  to  annual  productions  of  the  soil, 
raised  by  his  labor,  such  as  corn  and  other  grain,  straw,  clover,  hemp, 
flax,  melons,  potatoes  and  the  like.  Crops  which  are  not  of  annual 
growth,  and  those  which  do  not  ordinarily  require  the  labor  of  the 
tenant,  but  are  permanent  and  natural  products  of  the  earth,  such  as 
trees,  fruits,  natural  grasses  and  the  like,  are  not  included  ;  nor  are 
Buch  as  do  not  ordinarily  mature  in  the  same  year  in  which  labor  is 
expended    upon   them.     Of    this   class   is  a    second    crop  of  clover. 
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Grams  v.  Weld,  6  B.  &  Ad.  105 ;  2  N.  «fe  M.  725  ;  Foles  v.  Shattuck, 
22  Barb.  568. 

Shrubs  and  nursery  trees,  planted  by  gardeners  and  nurseiymen 
expressly  for  sale,  have  in  some  cases  been  classed  as  emblements,  but 
in  other  cases  they  are  treated  as  fixtures,  to  be  removed  before  the 
close  of  the  term.  Brooks  v.  Galster,  51  Barb.  196.  See  Yol.  3,  374, 
tit.  Fixtures. 

This  right  to  emblements  is  conceded  only  to  those  whose  tenure  is 
uncertain  and  dependent  upon  some  contingency,  such  as  tenants  for 
life  or  at  will ;  or  is  unexpectedly  determined  before  harvest,  by  tlie 
act  of  God  or  of  the  law,  and  without  fault  on  the  part  of  tlie  tenant, 
as  by  death,  or  by  notice  to  quit.  Oland's  case,  5  Coke,  116  hj 
Stewart  v.  Doughty,  9  Johns.  108 ;  King  v.  Fowler,  14  Pick.  238 ; 
Kingsbury  v.  Collins,  4  Bing.  207.  If  his  tenure  is  so  uncertain  tliat 
lie  cannot  know  when  he  sows  whether  it  will  continue  until  he  shall 
reap,  the  tenant  is  entitled  to  emblements ;  otherwise  not.  Id. ; 
Whitmarsh  v.  Cutting,  10  Johns.  361.  The  custom  of  the  coimtry 
or  locality  where  the  lease  is  made,  however,  sometimes  enters  into  the 
contract,  and  gives  emblements  to  lessees  whose  terms  are  certain ;  but 
custom  wiU  prevail  only  where  the  contract  is  silent  or  uncertain,  and 
there  is  no  express  covenant.  Stultz  v.  Dickey,  5  Binn.  285  ;  Deini 
v.  Bossier,  1  Penn.  224  ;   Iddings  v.  Nagle,  2  Watts  &  S.  22. 

If  a  lease  contains  no  reservations,  the  tenant  is  entitled  to  remove 
all  the  crops  harvested  during  his  term,  Willey  v.  Conner,  44  Yt. 
68 ;  Clark  v.  Harvey,  54  Penn.  St.  142.  A  lease  terminable  in  the 
spring  of  any  year,  in  case  the  farm  is  sold,  is  practically  one  at  will, 
and  the  tenant  is  entitled  to  a  crop  of  grain  sown  l)y  him  in  the  fall. 
Pfanner  v.  Sturmer,  40  How.  Pr.  (N.  Y.)  401.  So,  also,  where  the 
lease  terminates  absolutely  in  the  spring,  if  the  tenant  sows  wheat  in 
the  fall  in  pursuance  of  a  stipulation  in  his  lease,  or  by  direction  of 
his  landlord.  Kelley  v.  Todd,  1  W.  Ya.  197  ;  Armstrong  v.  Bicknell, 
2  Lans.  (N.  Y.)  216 ;    Van  Doren  v.  Everitt,  2  South.  (N.  J.)  460. 

Undertenants  are  entitled  to  emblements  and  have  a  right  to  the 
possession  so  far  as  is  necessary  to  preserve  and  gather  them.  Bevans 
v.  Briscoe,  4  Har.  &  J.  (Md.)  139. 

One  who  enters  under  a  parol  agreement  for  the  purchase  of  land, 
with  the  right  to  occupy  and  work  it  until  the  vendor  is  ready  to  con- 
vey, is  entitled  to  a  crop  of  grain  sown  by  him.  Harris  v.  Frink,  49 
N.  Y.  (4  Sick.)  24;  10  Am.  Rep.  318.  A  mere  permission  to  sow, 
given  by  an  agent  having  no  authority  in  the  premises,  will  not  suffice 
to  give  him  the  crops.     Cla/rke  v.  Rannie,  6  Lans.  (N.  Y.)  210. 

If  a  tenant  quits  or  forfeits  possession,  or  terminates  his  tenancy  by 
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his  own  act  or  fault,  liis  crops  belong  to  t\ie  "landlord.  Carpenter  v. 
Jones,  63  111.  517;  Dehow  v.  Colfax,  5  Halst.  128;  Bulwer  v.  Bul- 
wer,  2  B.  &  AM.  470 ;  Davis  v.  Fyton,  7  Bing.  154.  But  that  will 
not  affect  the  rights  of  undertenants  who  did  not  participate  in  de- 
stroying the  estate.  Bevan  v.  Briscoe,  4  Har.  &  J.  (Md.)  139.  A 
tenant  who  is  evicted  may  hold  as  emblements  crops  growing  on  the 
premises  which  were  put  in  by  his  servant.  Kenna  v.  Nugent,  7  Ir. 
K.  C.  L.  464. 

A  lessee  of  land  which  is  incumbered  by  a  prior  judgment  is  en- 
titled to  the  way  growing  crop  in  preference  to  the  execution  pur- 
chaser {Adams  v.  MeKesson^s  Exr.,  53  Penn.  St.  81) ;  but  one  who 
takes  a  lease  subsequent  to  a  mortgage  has  been  held  not  entitled  as 
against  the  mortgagee,  to  the  crops  growing  at  the  time  of  the  fore- 
closure and  sale  {Lane  v.  King,  8  "Wend.  584 ;  Shepard  v.  PJiil- 
hrich,  2  Den.  174  ;  Sherman  v.  Willett,  42  N.  Y.  [3  Hand]  146) ;  and 
one  who  sows  grain  pending  a  suit  for  possession  against  his  landlord 
cannot  take  away  the  crop  after  judgment  and  surrender  of  possession 
in  favor  of  the  plaintiff.     Bowell  v.  Klein,  4A  Ind.  290. 

If  a  tenant  dies  after  sowing  grain,  the  emblements  go  to  his  per- 
sonal representatives,  or  if  the  land  sown  is  assigned  as  dower,  then  to 
his  widow. 

A  tenant  at  will  is  entitled  to  emblements,  and  evidence  respecting 
their  value  is  competent  in  an  action  against  the  owner  of  the  land  for 
their  recovery.     Reilly  v.  Ringland,  44  Iowa,  422. 

§  2.  Fixtures.  The  nature  of  fixtures  and  the  rules  applicable  to 
them  have  been  so  fully  explained  in  the  chapter  devoted  to  that  sub- 
ject {ante,  Yol.  3,  368),  that  but  little  need  be  added  here.  Fixtures 
may  be  briefly  defined  as  articles  of  a  personal  nature,  so  affixed  to 
real  property  as  to  constitute  a  part  thereof.  Removable  fixtures, 
which  alone  require  attention  here,  are  things  attached  to  a  dwelling- 
house,  to  render  the  occupation  thereof  more  pleasant,  comfortable  or 
convenient,  also  engines,  machinery  and  other  things  for  use  in  trade 
or  manufacturing,  and,  to  some  extent,  buildings  for  the  purposes  of 
trade  or  agriculture.  The  term  also  includes  trees  and  shrubbery 
planted  for  the  purpose  of  sale,  by  gardeners  and  nurserymen,  but  not 
those  raised  by  other  persons  for  their  own  use.  Brooks  v.  Galster, 
51  Barb.  196;  WyjidhamY.Way,  4  Taunt.  316.  The  essential  thing 
is,  that  they  be  capable  of  removal  without  destroying  or  seriously 
injuring  the  freehold,  or  leaving  it  in  a  worse  condition  than  it  was 
before  their  annexation.  Whititig  v.  Brastovj,  4  Pick.  311.  Wlien 
the  question  arises  whether  they  are  so  or  not,  it  is  one  for  a  jury  to 
decide. 
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This  right  to  remove  fixtures  is  conceded  to  tenants  for  life,  for 
years,  or  at  will ;  and  the  rules  in  relation  to  it,  though  very  strict  as 
between  grantors  and  grantees,  are  to  be  construed  with  the  greatest 
liberality  in  favor  of  tenants.  Ombony  v.  Jones,  19  N.  Y.  (5  Smith) 
234  ;  Tate  v.  Blaclcburne,  48  Miss.  1.  A  tenant  for  life,  however,  can- 
not remove  buildings  of  a  permanent  character.  Cannon  v.  Hare,  1 
Tenn.  Ch.  22,  The  right  may  be  enlarged  or  varied  by  special  agree- 
ment between  the  parties,  or  by  the  local  customs  of  the  country.  In 
the  absence  of  any  such  agreement  or  custom,  the  removal  must  be 
made  by  the  tenant  before  the  expiration  of  his  term,  or  at  least  before 
he  quits  possession,  and  while  he  has  a  right  to  consider  himself  a  ten- 
ant under  the  original  lease.  Lyde  v.  Russell,  1  B.  &  Ad.  394  ;  Fitz- 
herhert  v.  Shaw,  1  II.  Bl.  258;  WUU  v.  Arndt,  1  Whart.  91; 
Preston  v.  Briggs,  16  Yt.  124;  Reynolds  v.  Shuler,  5  Cow.  323; 
Hafiick  V.  Stoher,  1 1  Ohio  St.  482 ;  Dostal  v.  McCaddan,  35  Iowa, 
318 ;  Cromie  v.  Hoover,  40  Ind.  49.  If  he  leaves  them  on  the 
premises  with  the  landlord's  consent,  he  may  afterward  remove  them ; 
but  generally  they  are  deemed  abandoned  and  fall  to  the  landlord  if 
there  when  he  takes  possession.  Hallen  v.  liunder,  3  Tyr.  959  ;  Mc- 
Cracken  v.  Hall,  7  Ind.  30. 

Exceptions  to  this  rule  as  to  time  of  removal  are  made  in  favor  of 
lessees  holding  by  an  uncertain  tenure,  as,  for  life,  at  will,  or  until  the 
happening  of  some  event,  and  of  those  leasing  for  the  purpose  of  nur- 
turing trees  and  plants  until  ready  to  be  transplanted  ;  and  they  are 
allowed  a  reasonable  time  to  remove  after  the  termination  of  their 
interest.  Weeton  v.  Woodcock,  7  M.  &  "W.  14  ;  Zawton  v.  Lawton,  3 
Atk.  13 ;  Northern  Cent.  Co.  v.  Canton  Co.,  30  Md.  347  ;  Miller  v. 
Baker,  1  Mete.  (Mass.)  27 ;  Xing  v.  Wilcomb,  7  Barb.  2G3. 

The  right  to  remove  also  ceases  on  forfeiture,  or  re-entry  for  con- 
dition broken  ( Whijpley  v.  Dewey,  8  Cal.  36)  ;  and  even  upon  a 
renewal  of  the  lease,  without  reserving  fixtures  already  annexed. 
Shepard  v.  Spaulding,  4  Mete.  416 ;  Merritt  v.  Judd,  14  Cal.  59 ; 
Davis  V.  Moss,  38  Penn.  St.  346 ;  Louyhran  v.  Boss,  45  N.  Y.  (6 
Hand)  792  ;  6  Am.  Rep.  173. 

If  the  landlord  claims  the  fixtures  and  forbids  their  removal,  threat- 
ening suit,  the  lessee  may  leave  them,  and  treat  the  landlord's  acts  as  a 
conversion.      Vilas  v.  Mason,  25  Wis.  310. 

If  by  the  terms  of  his  lease  the  tenant  is  to  be  deemed  the  owner  of 
buildings  erected  by  him,  he  may  either  sell  or  remove  them.  {Alexander 
V.  Touhy,  13  Kans.  64) ;  and  if  it  is  stipulated  that  lie  may  remove  such 
buildings  at  the  expiration  of  his  term,  he  is  entitled  to  a  reasonable 
time  afterward  in  which  to  do  it.     Cheatham  v.  Plinke,  1  Tenn.    Ch. 
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576.     But  if  he  expressly  covenants  to  repair  and  to  yield  up  build 
ings  erected  by  him,  he  is  bound  by  such  covenant.     Naylor  v.  Col- 
linge^  1  Taunt.  19. 

AETICLE  IX. 

EIGHTS  AND  LIABILITIES  IN  GENERAL. 

Section  1.  In  general.  Numerous  rights  and  liabilities  grow  out 
of  the  relation  between  the  parties  to  a  lease,  not  depending  upon 
express  covenants.  Among  these  are  the  landlord's  right  to  rent,  already 
considered,  and  his  right  to  enter  upon  the  premises,  and  to  use  all 
ways  appurtenant  in  so  doing.  Tims,  he  may  enter  for  the  purpose  of 
demanding  rent  or  arranging  for  its  payment,  or  the  purpose  of  repair- 
ing to  prevent  waste,  or  of  removing  an  obstruction ;  but  he  has  no 
right  to  enter  for  other  purposes  without  the  consent  of  the  tenant 
unless  he  has  reserved  it.  Proud  v.  Ilollis,  1  B.  &  C.  8 ;  Lehnian  v. 
Shackleford,  50  Ala.  437 ;  Blake  v.  Jerome,  14  Johns.  406.  Where 
the  rent  is  payable  in  hay,  he  has  no  right  to  enter  and  take  it  away, 
until  it  is  severed  and  delivered  to  or  set  apart  for  him.  Dockham  v. 
Parker,  9  Me.  137.  And  replevin  will  not  lie  at  the  suit  of  a  land- 
lord against  his  tenant  for  rent  wheat  left  in  the  barn,  on  the  premises 
by  the  preceding  tenant,  for  the  landlord,  as  his  share  of  the  preceding 
year,  without  proof  of  an  actual  demand  and  refusal  before  action 
brought.     Alrichs  v.  Bowers,  3  Iloust.  (Del.)  367. 

At  the  expiration  of  the  lease,  the  landlord  is  entitled  to  full  pus- 
session,  and  if  it  is  not  delivered,  he  can  hold  the  tenant  for  the  rent. 
Noel  V.  MeCrory,  7  Coldw.  (Tenn.)  623. 

The  liabilities  of  a  landlord,  founded  on  his  possession,  are,  in  gen- 
eral, suspended  as  soon  as  the  tenant  takes  possession.  He  is  not  there- 
fore liable  for  injuries  to  third  parties,  caused  by  the  ruinous  state  of 
the  premises,  or  of  the  fences  on  them.  Cheetham  v.  Hampson,  4 
Term,  318;  Mayor,  <&c.,  v.  Corlies,  2  Sandf.  301.  And  &eeBatterman 
V.  Finn,  32  How.  (N.  Y.)  501.  It  is  otherwise  if  he  has  covenanted 
to  repair,  or  the  injury  is  caused  by  the  negligence  of  workmen  em- 
ployed by  him.  Payne  v.  Rogers,  2  H.  Bl.  350  ;  Leslie  v.  Pounds, 
4  Taunt.'  649. 

He  is  not  liable  to  his  tenant  for  personal  injuries  sustained  by  reason 
of  the  defective  condition  of  the  buildings,  unless  he  is  chargeable 
with  some  affinnative  misfeasance,  or  neglect  of  positive  duty  or  breach 
of  covenant  to  repair.  O'Brien  v.  Cajnoell,  59  Barb.  497  ;  Kahn  v. 
Love,  3  Oreg.  206.     Nor  is  he  liable  to  a  third  person  for  a  nuisance 
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created  or  continued  on  the  premises  by  his  tenant,  unless  he  knew  or 
had  reason  to  believe  at  the  time  of  the  letting  that  it  would  be  so 
created  ;  but  if  he  re-lets,  or  renews  a  lease  while  the  nuisance  exists 
there,  he  is  liable.  Rex  v.  Pedley^  1  A.  &  E.  827  ;  Waggoner  v. 
Jermaine,  3  Denio,  306  ;  Pickard  v.  CoUins,  23  Barb.  444.  The  con- 
trary is  held  in  Georgia.  Center  v.  Davis,  39  Ga.  210.  See  post,  tit. 
J^^uisance. 

The  lessor  is  not  liable  for  a  nuisance  to  a  highway  on  the  premises, 
existing  at  the  time  of  the  demise,  if  the  lessee  is  under  obligation  to 
repair.  Gwinnell  v.  Earner,  L.  E,.,  10  C.  P.  658  ;  14  Eng.  Rep.  492  ; 
S.  C,  32  L.  T.  (N.  S.)  835.  Nor  is  he  liable  to  his  tenant  for  damages 
caused  by  the  existence  of  noxious  plants  on  agricultural  lands  leased 
by  him,  nor  for  damages  caused  by  noxious  animals.  Erskine  v. 
Adeane,  L.  R.,  8  Ch.  App.  756  ;  S.  C,  6  Eng.  R.  594 ;  42  L.  J.  Ch.  835  ; 
Carstairs  \.  Taylor,  L.  R.,  6  Exch.  217 ;  S.  C,  40  L   J.  Exch.  129. 

Upon  the  execution  of  the  lease,  and  before  the  tenant  takes  pos- 
session, whether  it  is  to  commence  at  once  or  not,  the  tenant  acquires 
an  interest,  which  is  assignable  and  will  on  his  death  pass  to  his 
personal  representatives.  WJiitney  v.  Allaire,  1  N.  Y.  (1  Comst.) 
305.  This  interest  extends  to  the  whole  of  the  premises  leased,  and  he 
is  not  bound  to  accept  part,  but  may  abandon  if  not  put  in  possession 
of  the  whole.  Hay  v.  Cumherland,  25  Barb.  594.  But  if  he  enters 
and  retains  possession  of  part,  he  is  liable  for  the  rent  pro  tanto. 
Hurlhut  V.  Post,  1  Bosw.  (N.  Y.)  2S.  If  before  the  day  named  for 
his  receiving  possession  the  landlord  renders  the  dwelling  unfit  for 
habitation,  by  wrongfull}^  removing  a  fixture,  the  tenant  may  refuse 
to  accept  possession.  Cleves  v.  Willoughhy,  7  Hill,  83.  And  he  is 
not  liable  on  his  lease  if  the  premises  are  destroyed  Ijy  tire  before  the 
term  begins.      Wood  v.  Hubhell,  10  N.  Y.  (6  Seld.)  488. 

On  taking  possession,  he  is  entitled  to  use  and  enjoy  all  the  ease- 
ments and  privileges  which  are  appurtenant  to  the  tenement,  and  also 
to  take  such  reasonable  estovers  and  emblements  as  are  attached  to  the 
estate,  unless  specially  restrained  by  his  lease.  A  tenant  for  years  of  a 
farm  has  the  right  to  cut  wood  thereon  for  his  own  fires  and  for  repairs. 
Huhhard  v.  Shaw,  i  2  Allen,  120. 

If  the  leased  buildings  are  pulled  down  by  public  authority,  the 
tenant  is  entitled  to  compensation  from  the  public  for  his  interest 
therein,  in  the  same  cases  where  the  owner  would  be  for  his  interest. 
Mayor  of  JSf.  Y.  v.  Lord,  17  Wend.  285  ;  18  id.  126. 

He  can  sell  or  mortgage  his  crops  {Jones  v.  Webster,  48  Ala.  109)  • 
and  his  creditors  can  sell  his  tenn  on  execution.  Ex  parte  Wilson,  7 
Hill,  150. 

Vol.  I  v.— 33 
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It  is  the  duty  of  a  tenant  to  protect  the  rights  of  his  landlord,  and 
he  has  no  right  to  attorn  to  a  stranger  unless  by  his  landlord's  consent, 
or  pursuant  to  a  judgment  or  order  of  court,  or  to  a  mortgagee  after 
forfeiture,  but  he  is  bound  to  notify  his  landlord  of  any  attempt  to 
dispossess  him.  This  duty  is,  in  some  of  the  States,  enforced  by  statu- 
tory j^enalties.  He  must  also  preserve  the  boundaries  of  the  demised 
premises  {AW y- General  v.  FuUerton,  2  Yes.  &  B.  263)  ;  and  must 
discharge  all  the  duties  imposed  on  the  premises  by  municipal  au- 
thority. And  he  must  not  disturb  the  possession  of  his  landlord's  other 
tenants.  KemjY.  Goodwin,  16  Mass.  3;  Browning  v.  Delesme,  3 
Sandf.  (N.  Y.)  13. 

The  tenant's  liability  for  rent  has  already  been  stated.  This  liability 
18  not  discharged  by  the  destruction  of  the  premises  after  he  has  taken 
possession,  unless  there  are  covenants  to  that  effect.  Fowler  v.  Payne, 
49  Miss.  32. 

He  is  liable  on  the  covenants  of  his  lease,  even  though  he  does  not 
take  possession,  and  any  person  who  enters  by  his  consent  is  liable  on 
them  in  his  place.  Howard  v.  Ellis,  4  Sandf.  (N.  Y.)  369.  He  is 
also  liable  to  his  landlord  for  any  injury  to  the  premises  caused  by  his 
carelessness  or  negligence ;  but  if  he  is  only  one  of  several  tenants 
of  the  same  building,  his  liability  is  limited  to  his  own  negligence, 
unless  they  have  made  themselves  jointly  liable.  Moore  v.  Goedel,  34 
N.  Y.  (7  Tiff.)  527. 

A  tenant  is  also  liable  to  third  parties  for  injuries  caused  by  his 
neglect  to  keep  the  premises  in  a  safe  condition,  as,  by  not  repairing 
ways,  fences,  or  party  walls,  by  not  properly  covering  or  protecting 
walls,  trap  doors,  excavations,  sewers  and  holes ;  by  not  guarding 
against  accidents  when  building,  and  the  like,  and  for  those  caused 
by  his  obstructing  highways,  streets,  and  walks,  or  creating  or  con- 
tinuing nuisances  on  the  premises.  Cominonwealth  v.  Passmore, 
1  Serg.  &  E.   217 ;  Rex  v.   Russell,  6  East,  427 ;  Rider  v.   Smithy 

3  Term,  7G6  ;  Coupland  v.  Har'dingham,  3  Camp.  398  ;  Hadley  v. 
Taylor,  11  Jur.  (N.  S.)  979  ;  S.    C,  14  W.  R.  59  ;  Proetor  v.  Harris, 

4  C.  &  P.  337 ;  Norton  v.  Wiswall,  26  Barb.  618  ;  Lowell  v.   Sjpald- 
vng,  4  Cush.  277. 

§  2.  Disputing  landlord's  title.  It  is  a  general  rule  that  both 
tenants  and  their  privies  in  blood  or  estate  are  estopped  from  dis- 
puting the  title  of  the  landlord  or  of  any  one  who  succeeds  to  his  rights, 
so  long  as  they  hold  the  j)OSsession  originally  derived  from  him. 
Bertram  v.  Cooh,  32  Mich.  518 ;  Hughes  v.  Watt,  28  Ark,  153 ;  Cook 
V.  Creswell,  44  Md.  581 ;  Brenner  v.  Bigeloiv,  8  Kans.  497;  Mattis  v. 
Robinson,  1  Neb.   3 ;  Frazer  v.  Robinson,  42  Miss.  121 ;  Hardy  v. 
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AJcerly,  57  Barb.  liS  ;  Phelps  v.  Taycor^  23  La.  Ann,  585  ;  Bedford 
V.  X^%,  61  Penn.  St.  491 ;  Ronaldson  v.  Tabor,  -13  Ga.  230.  The 
tenant  may,  however,  show  that  the  landlord's  title  has  expired,  or  that 
some  change  has  taken  place  in  it  since  the  lease ;  that  he  has  him- 
self j)urchased  a  title  not  inconsistent  with  his  duty  as  a  tenant ;  or 
that  he  was  induced  to  accept  the  lease  or  possession  by  fraud  or  mis- 
take. Bigler  v.  Furman,  58  Barb.  545  ;  Neave  v.  Moss,  1  Bing.  860  ; 
8  Moore,  389  ;  Pentz  v.  Kuester,  41  Mo.  447. 

In  the  absence  of  a  written  lease  this  estoppel  arises  from  the  pos- 
session and  consequent  beneiit  to  the  tenant.  Fuller  v.  Sweet,  30  Mich. 
237;  18  Am.  Eep.  122.  After  receiving  the  full  benefit  of  a  lease 
granted  by  lessors  in  their  own  name,  the  tenant  cannot  dispute  their 
title,  although  they  were  in  fact  mere  agents.  Stott  v.  Putherford,  92 
U.  S.  (2  Otto)  107.  Even  one  who  takes  a  lease  by  indenture  of  his 
own  land  is  estopped  until  his  term  expires.  James  v.  Landon,  Cro- 
Eliz.  36.  But  if  he  was  in  possession  at  the  time  of  taking  his  lease, 
he  is  not  estopped  from  setting  up  his  paramount  title.  Peralta  v. 
Ginochio,  47  Cal.  459. 

If  a  person  having  a  mere  naked  possession  accepts  a  lease  from  one 
claiming  ownership,  in  order  to  save  litigation,  he  cannot  afterward 
dispute  the  title  of  his  lessor.  Powdish  v.  Duhuque,  38  Iowa,  341  ; 
Lucas  V.  Proolcs,  18  Wall.  436.  And  yet,  if  one  in  possession  under 
a  lease  attorns  to  a  third  party,  he  is  not  thereby  estopped  from  show- 
ing want  of  title  in  that  party.  Cornish  v.  Searell,  1  M.  &  H.  703  ;  S. 
C,  8  B.  &  C.  471. 

A  tenant  holding  over,  and  sued  for  rent  accruing  after  the  expira- 
tion of  his  term,  cannot  surrender  a  part  and  dispute  his  landlord's 
title  to  the  remainder.  Longfellow  v.  Longfelloio,  54  Me.  240,  A 
tenant  of  trust  property  cannot  dispute  the  title  of  the  trustee,  even  after 
he  has  married  the  cestui  que  trust.  Baker  v.  Ncdl,  59  Mo,  265.  Nor 
can  a  tenant  hold  over  under  claim  of  title  in  his  wife.  Miller  v. 
Lang,  99  Mass.  13. 

A  judgment  debtor,  who  accepts  a  lease  from  the  purchaser  at  exe- 
cution sale,  cannot  assert  a  homestead  right  in  the  premises  to  which 
he  may  be  entitled,  until  his  lease  expires.  Ahhoit  v.  Crornartle,  72 
N.  C.  292 ;  21  Am.  Rep.  457. 

A  tenant  bound  by  his  lease  to  pay  the  taxes  cannot  acquire  a  valid  tax 
title.  Carithers  v.  Weawer,  7  Kans.  110 ;  Jones  v.  Davis,  24  Wis. 
229.  Nor,  where  the  landlord  holds  under  a  tax  deed,  can  liis  tenant 
buy  up  a  minor's  right  of  redemption  and  set  it  up  against  his  lessor. 
^ut  V;  Merrill,  35  Iowa,  47. 

But  a  tenant,  who  was  induced  to  execute  the  lease  by  fraud  or  mis- 
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representation  on  the  part  of  his  landlord,  may  dispute  tlie  title  of  die 
latter,  or  buy  up  and  assert  a  superior  title.  Gallagher  v.  Bennett^ 
38  Tex.  291 ;  Jenckes  v.  Cook,  y  E.  I,  520 ;  ^oan.i  v.  Bidwell,  76 
Penu.  St.  497.  And  if  the  title  of  the  landlord  is  adjudged  void  after 
possession  has  been  taken  under  the  lease,  the  tenant  may  disclaim  and 
take  a  lease  from  the  person  to  whom  it  is  adjudged.  McAusland  v. 
Pundt,  1  I^eb.  211. 

To  be  binding  upon  either  party,  the  estoppel  must  be  reciprocal 
and  mutual,  so  as  to  bind  both.  The  lease  must,  therefore,  be  between, 
parties  capable  of  contracting,  and  must  be  by  indenture,  or  by  instru. 
ments  executed  by  both  parties.  Champlain,  etc.,  R.  R.  Co.  v.  Val- 
entine, 19  Barb.  484;  Boiling  v.  Mayor,  3  Rand.  (Va.)  563. 

The  policy  of  the  law  will  not  permit  the  tenant  to  avail  himself  of 
the  advantage  of  his  possession  to  purchase  incmnbrances  on  the  lease- 
hold property  for  the  purpose  of  speculation.  But  if,  while  in  pos- 
sion  under  the  lease,  the  presumption  is  that  he  did  it  for  the  only  pur- 
pose permitted  by  law,  that  is,  to  protect  his  possession  ;  and,  if  the 
tenancy  is  for  years,  the  landlord  must  account  to  him  for  what  he 
actually  paid  for  such  incumbrance.  Thrall  v.  Oanaha  Hotel,  5  Neb., 
295. 

§  3.  Adverse  possession.  At  common  law,  and  by  statute  in  many 
of  the  American  States,  an  adverse  possession  of  land,  existing  at  the 
time  a  lease  thereof  is  given,  renders  such  lease  void.  By  an  adverse 
possession  is  meant  an  actual  possession,  by  a  party  holding  under  some 
color  or  claim  of  title  which  is  adverse  to  the  title  of  another  claim- 
ant. Jackson  v.  Newton,  18  Johns.  355.  An  entry  without  such 
claim  or  color  will  be  deemed  in  subservience  to  the  title  of  the  legal 
owner,  and  a  clear  change  in  the  nature  of  the  holding  must  take  place 
before  it  can  become  adverse.  Jackson  v.  Thomas,  16  Johns.  293  ; 
Lund  V.  Parker,  3  N.  H.  49.  Where  a  possession  is  commenced 
rightfully  and  with  the  consent  of  the  owner,  as  in  the  case  of  a  ten- 
ancy, nothing  is  to  be  presumed  to  make  it  adverse.  Mere  holding  over 
does  not  have  that  effect.     Gwynn  v.  Jones.,  2  Gill  &  J.  (Md.)  173. 

A  tenant  who  remains  quietly  in  possession,  making  no  adverse 
claim  until  a  surrender  is  demanded,  cannot  then  make  his  possession 
adverse  by  mere  words,  not  sustained  by  facts.  Ilogsett  v.  Ellis,  17 
Mich.  351.  A  mere  disclaimer  of  the  landlord's  title  and  attorn- 
ment to  another  does  not  operate  as  a  disseizin  of  the  landlord,  unless 
he  elects  so  to  consider  it,  as  he  may  do.  Blue  v.  Say  re,  2  Dana  (Ky.), 
213. 

An  adverse  possession,  continued  for  the  time  limited  by  statute, 
becomes  a  title ;  but  before  a  tenant  can  begin  to  acquire  any  prescrip. 
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tiv^e  right,  he  must  repudiate  his  tenancy  and  give  his  landlord  notice 
tliereof.  Stacy  v.  Bostwick,  48  Yt.  192.  Even  after  he  has  acquired 
a  liostile  title,  he  cannot,  as  a  general  rule,  set  it  up  against  his  landlord 
until  he  has  first  restored  him  to  possession.  Doe  d.  Newton  v.  Roe^ 
33  Ga.  163 ;  Lowe  v.  Emerson,  48  111.  160. 

It  is  the  duty  of  a  tenant,  against  whom  an  action  of  ejectment  is 
brought  by  a  stranger,  to  notify  his  landlord  thereof,  and,  if  he  neglects 
to  do  so,  he  cannot,  after  judgment  against  him,  attorn  to  the  plain- 
tiff or  purchase  his  title  and  set  it  up  against  the  landlord;     Id. 

An  attornment  by  a  tenant  to  a  stranger  is  absolutely  void  as  against 
the  landlord,  unless  it  is  made  with  his  consent  or  pursuant  to  or  in 
consequence  of  a  judgment  or  order  of  court,  or  is  made  to  a  mort- 
gagee after  the  mortgage  has  become  forfeited ;  and,  except  in  such 
cases,  it  cannot  change  his  possession  so  as  to  make  it  adverse,  Nor 
can  one,  who  goes  into  possession  as  a  mere  squatter,  disclaiming 
title,  by  secretly  attorning  to  a  stranger,  make  his  possession  adverse  to 
the  true  owner.     Gay  v.  Mitchell^  35  Ga.  139. 

§  4.  Right  of  entry  Iby  tenant.  The  right  of  a  tenant  for  life  to 
enter  upon  the  demised  premises  must  attach  upon  the  execution  and 
delivery  of  the  lease,  as  the  tenancy  must  commence  in  jn^esenti  j 
but  that  of  a  tenant  for  years  will  not  become  complete  until  the  day 
fixed  by  the  lease  or  agreement.  When  the  day  arrives,  he  is  entitled 
to  receive  possession  of  the  entire  premises,  in  the  same  condition  as 
they  were  in  on  the  day  of  the  demise,  and  he  has  a  remedy  against 
whoever  wrongfully  withholds  it  from  him.  Trull  v.  Granger,  8 
N.  Y.  (4  Seld.)  115  ;  Cilley  v.  Hawkins,  48  111.  308.  He  may  also 
refuse  to  take  possession  if  the  landlord  renders  the  premises  unfit  for 
hal)itation  by  removing  a  fixture,  or  if  he  does  not  put  him  in  full  pos- 
session ;  but  he  may,  if  he  chooses,  occupy  the  part  of  which  he 
obtains  possession,  and  then  he  will  be  liable  only  for  a  j^roportionate 
amount  of  rent.  Oleves  v.  Willoughhy,  Y  Hill;  83  ;  Wood  v.  Huhhellj 
10  N.  Y.  (6  Seld.)  488  ;  Hay  v.  Cumherland,  25  Barb.  594. 

A  lessee  who  is  expelled  for  breach  of  a  condition  in  his  lease,  cannot 
re-enter  for  the  purpose  of  harvesting  crops  planted  by  him.  Hunter 
V.  Jones,  7  Phil.  (Penn.)  233.  A  tenant  for  years,  whose  estate  has 
become  vested  by  entry,  if  evicted  by  a  stranger,  has  nothing  left  but 
a  right  of  entry,  and  that  the  law  will  not  suffer  him  to  transfer. 

If  a  lease  embraces  property  which  is  in  the  actual  control  of  third 
parties,  they  cannot  be  dispossessed  by  proceedings  under  it.  Blachnayi 
\.  Welsh,  44  Mo.  41. 

§  5.  Repairs.  The  duty  of  tenants  in  respect  to  repairs,  under 
implied  as  well  as  express  covenants,  has  already  been  stated.     Where 
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repairs  are  made  at  his  request,  a  tenant  is  liable  for  them,  although 
their  cost  exceeds  the  amount  which  his  lease  requires  him  to  expend. 
Benjamin  v.  Heeney,  51  111.  492.  Notwithstanding  this  liability  of 
the  tenant,  the  landlord  has  the  right  to  enter  and  make  such  perma- 
nent repairs  as  are  necessary  to  prevent  waste,  and  are  indispensable  to 
the  due  protection  of  his  reversionary  interest,  as  for  instance,  to  put  a 
new  roof  on  a  house ;  but  he  must  take  all  reasonable  care  to  prevent 
injury  to  the  property  of  the  occupants  by  the  elements.  Stdzhacherv. 
Dickie,  51  How.  Pr.  (N.  Y.)  500 ;  GlicJcavf  v.  Maurer,  TS  111.  289 
20  Am.  Rep.  238.  Even  where  the  landlord  has  bound  himself  to 
make  necessary  repairs,  the  tenant  cannot  make  them  and  charge  him 
with  the  expense,  without  his  consent  or  authority,  unless  after  notice 
he  refuses  to  make  them.  Gott  v.  Gandy,  2  El.  &  B.  845  ;  2  C.  L. 
E.  392  ;  18  Jur.  310  ;  Pizey  v.  Rogers,  1  Ey.  &  Moo.  357  ;  Ihimford  v. 
Broimi,  6  Cow.  475;  McCarty  v.  My,  4  E.  D.  Smith  (N.  Y.),  375; 
Favrot  v.  Mettler,  21  La.  Ann.  220 ;  Westermeier  v.  Street,  id.  71*t. 

In  several  of  the  American  States,  a  landlord  is  required  by  statute 
to  keep  premises  in  tenantable  condition,  and  his  failure  to  do  so  entitles 
the  tenant  either  to  quit  the  possession,  or  to  repair  at  the  landlord's 
expense.  Perrett  v.  Dupre,  3  Eob.  (La.)  52;  Coleman  y.  Saight,  14 
La.  Ann.  564 ;  Johnson  v.  Oppenheim,  55  N.  Y.  (10  Sick.)  280. 

A  tenant  is  generally  liable  both  to  his  landlord  and  to  third  parties 
for  damages  arising  from  liis  neglect  to  repair  division  fences  and  party 
walls,  or  from  the  unsafe  condition  of  the  premises,  unless  such  condi- 
tion is  the  result  of  causes  beyond  the  control  of  the  tenant.  Chicago 
V.  O'Brennan,  65  111.  160 ;  Paijne  v.  Rogers,  2  H.  Bl.  350 ;  Exall  v. 
Partridge,  8  Term  E.  308.  SeePriver  v.  Maxwell,  56  Ga.  11.  But 
a  tenant  of  part  of  a  building  is  under  no  obligation  to  rebuild  a  ruin- 
ous chimney,  and  if  it  falls  and  damages  the  goods  of  tenants,  the  land- 
lord is  liable.  Fagle  v.  Swayze,  2  Daly  (N.  Y.),  140.  Nor  is  a  lessee 
liable  for  damages  caused  by  want  of  repairs,  where  the  landlord  has 
expressly  covenanted  to  keep  in  repair,  or  has  let  the  premises  with  a 
nuisance  upon  them.     Gridley  v.  Blooming  ton,  68  111.  47. 

If  a  landlord  rent  different  tenements  in  the  same  building  to  differ- 
ent tenants,  and  the  store-room  rented  to  one  tenant  is  under  rooms 
used  as  a  hotel,  rented  to  another,  and  immediately  over  the  store-room 
there  is  a  water-closet  froperly  constructed  and  kept  in  proper  repair 
by  the  landlord,  but  so  improperly  or  negligently  used  by  the  occupants 
of  the  hotel  as  to  cause  damage  to  the  goods  in  the  store  below,  the 
tenant  of  the  liotel  is  responsible  for  the  damage  to  his  co-tenant  of  the 
store-room,  and  the  landlord  is  not.  White  v.  Montgomery,  58  Ga. 
204;  Moore  v.  Goedel,  7  Bosw.  591  ;  34  N.  Y.  (7  Tiff.)  527.     Sea 
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Kastor  v.  Newhouse^   4  E.  D.  Smith,  20  ;     Ortmayer  v.  Johnson^  45 
111.  469.     Post,  278. 

§  6.  ImprOYements.  As  used  in  leases,  the  term  "improvements" 
is  more  comprehensive  than  the  term  "fixtures."  It  embraces  every 
addition,  alteration,  erection  or  annexation,  made  by  the  lessee  during  the 
term  for  his  own  use.  Every  such  improvement  inm-es  to  the  benefit 
of  the  landlord  at  the  expiration  of  the  lease,  and  the  tenant  is  not 
entitled  to  pay  therefor,  unless  by  custom  or  by  express  agreement. 
KuUer  v.  Smith,  2  Wall.  491.  Even  a  permanent  right  of  way  appur- 
tenant to  the  demised  premises,  which  has  been  acquired  by  the  tenant, 
has  been  held  to  appertain  to  the  landlord.  Demjjsey  v.  Kljyp,  61  X.  Y. 
(16  Sick.)  462.  The  tenant  may,  however,  and  frequently  does  reserve 
a  right  to  remove  buildings,  etc.,  placed  by  him  on  the  premises,  and 
when  he  does  so,  he  must  remove  them  before  the  expiration  of  his 
term,  if  no  other  time  is  fixed  therefor,  and  if  he  does  not,  they  will 
belong  to  his  lessor.  Mayor,  etc.,  of  iV.  Y.  v.  Exchange  F.  Ins.  Co., 
3  Abb.  App.  Dec.  261 ;  S.  C,  3  Keyes,  436 ;  34  How.  103. 

The  right  of  tenants  to  pay  for  improvements  is,  in  some  localities 
and  to  some  extent,  regulated  by  customs  entering  into  the  contract  of 
leasing.  Senior  v.  Armytage,  Holt,  197;  Ilutton  v.  Warren,  1  M.  ife 
W.  466. 

An  agreement  by  a  landlord  to  pay  for  buildings  erected  by  a  tenant 
does  not  affect  his  right  to  dispossess  the  tenant  for  non-payment  of  rent. 
Paine  v.  Trinity  Ch.,  7  Hun  (X.  T.),  89.  But  such  eviction  entitles 
the  tenant  to  remove  buildings  which  the  lease  gave  him  the  right  to 
remove  at  the  end  of  his  term.  Wright  v.  Lattin,  38  111.  293.  If 
however,  the  tenant  voluntarily  leaves  the  premises  before  the  expira- 
tion of  his  term,  even  with  the  consent  of  the  landlord,  he  loses  his 
right  to  be  paid  for  improvements,  unless  he  reserves  it  by  fresh  agree- 
ment.     WldttaTier  v.  Barker,  1  Cro.  &  M.  113. 

A  provision  in  a  lease,  that  at  the  "  end  of  the  term,  all  rents  and 
covenants  being  complied  with  by  the  lessee,  he  shall  have  the  right  to 
remove  any  buildings  he  may  have  erected  on  the  premises  dmiug  the 
term,"  makes  such  compliance  a  condition  precedent  to  their  removal, 
and  tender  of  performance  is  not  sufficient.  CUmens  v.  Murphy,  40 
Mo.  122. 

An  eviction  by  a  landlord,  who  has  covenanted  that  the  tenant,  in 
consideration  of  repairs  and  improvements  to  be  made  by  him,  shall 
retain  possession  so  long  as  he  pays  rent,  renders  him  liable  to  pay  for 
the  improvements.  Oneal  v.  Orr,  5  Bush  (Ky.),  649.  But  the  refusal 
of  a  landlord,  who  has  put  a  tenant  m  possession,  promising  him  a 
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written  lease,  to  give  such  lease,  is  not  an  eviction  wliich  will  entitle 
the  tenant  to  pay  for  improvements.      Yates  v.  Bachley,  33  Wis.  185. 

§  7.  Manure.  In  leases  of  farming  lands,  tlie  implied  covenant  for 
good  husbandry  requires  that  the  manure  made  upon  tlie  land  during 
the  last  year  of  the  tenancy  be  left  by  the  tenant  for  his  successor. 
Watson  V.  Welch,  1  Esp.  'N.  P.  131.  The  tenant  has  therefore  no 
right  to  remove  manure  made  in  whole  or  in  part  from  the  produce  of 
the  land,  unless  by  virtue  of  some  express  agreement  on  that  subject. 
Gallagher  v.  Shipley,  24  Md.  418  ;  Wain  v.  Connor,  5  Penn.  St.  L.  J. 
164 ;  Goodrich  v.  Jones,  2  Hill,  142.  But  the  right  of  the  landlord  to 
such  manure  cannot  be  prejudiced  by  any  agreement  between  the  out- 
going and  the  incoming  tenant.    See  ante,  Yol.  3,  371,  393. 

Manure  made  in  a  livery  stable,  or  in  any  way  not  connected  with 
agriculture,  does  not  become  attached  to  the  realty.  Carroll  v.  New- 
ton, 17  How.  Pr.  (N.  Y.)  189 ;  Daniels  v.  Fond,\l  Pick.  367.  And 
this  is  so,  even  though  it  is  left  on  the  premises  after  the  expiration  of 
the  term,  Fletcher  v.  Herring,  112  Mass.  382.  A  tenant  at  will, 
who  feeds  cattle  on  the  demised  premises  from  his  own  hay,  brought 
for  that  purpose,  is,  therefore,  entitled  to  the  manure,  and  may  sell  or 
remove  it,  either  before  or  after  he  leaves  the  premises.  Corey  v. 
Bishop,  48  ]Sr.  H.  146. 

ARTICLE   X. 

landlord's  remedies. 

Section  1.  In  general,  and  right  to  rent.  The  transfer  by  a 
landlord  of  the  possession  of  his  land  involves  a  transfer  of  all  rights 
of  action  which  depend  upon  possession,  and  leave  to  him  only  those 
remedies  which  relate  to  the  protection  of  his  reversionary  interests,  or 
the  enforcement  of  the  duties  and  liabilities  of  his  tenants.  He  can- 
not, therefore,  maintain  an  action  for  a  temporary  injury  to  the  prem- 
ises, wliile  they  are  in  the  actual  lawful  possession  of  a  tenant.  Camp- 
hell  V.  Arnold,  1  Johns.  511 ;  New  Jersey,  etc..  Railway  Co.  v.  Van- 
SycUe,  37  N.  J.  Law,  497;  Bartlett  v.  Boston  Gas  Light  Co.,  117 
Mass.  533 ;  19  Am.  Eep.  421 ;  Wentworth  v.  Portsmouth,  etc.,  R.  R., 
55  1^.  H.  540.  But  he  may  sue  a  stranger,  who  so  far  disturbs  the 
quiet  enjoyment  of  his  tenant  as  to  cause  a  loss  of  rent,  or  other 
damage  to  himself,  or  who  enters  and  cuts  down  trees  or  severs  fix- 
tures. Aldridge  v.  Stv/yvesant^  1  Hall  (IST.  Y.),  214 ;  Shadwell  v. 
JIutchinson,  2  B.  &  A.  97 ;  4  C.  &  P.  333 ;  Morgan  v.  Negley,  3 
Pittsb.  (Peim.)  33  Schermerhorn  v.  Buell,  4  Denio,  422. 
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The  landlord's  remedies  against  his  tenant  are  co-extensive  with  the 
rights  growing  out  of  the  relation  existing  between  them.  Not  only 
may  he  sue  for  redress  after  liis  rights  have  been  invaded,  but  he  maj^ 
obtain  relief  in  equity  against  threatened  injuries.  Thus,  lie  may  have 
an  injunction  to  restrain  the  commission  of  waste,  the  use  of  the  prem- 
ises contrary  to  covenant,  or  bad  husbandry,  or  the  unlawful  removal 
of  crops,  or  manure.  Howard  v.  Ellis,  4  Sandf.  (X.  Y.)  360 ; 
Steward  v.  Winters,  4  Sandf.  Ch.  587 ;  Mitchell  v.  Steward,  L.  R.,  1 
Eq.  541  ;  Dorr  v.  Harrahan,  101  Mass.  531 ;  3  Am.  Rep.  398 ; 
Arnold  v.  Wldte,  5  Grant's  (U.  C.)  Ch.  371 ;  Gass'  Ajypeal,  73  Penn. 
St.  48;  McLaughlin  v.  Kelly,  22  Oal.  211;  Drurij  v.  Molins,  6  Yes. 
328 ;  Pratt  y.  Brett,  2  Madd.  62. 

In  all  cases  of  tenancy,  the  landlord  is  entitled  to  compensation  for 
the  use  of  his  premises  in  the  form  of  rent,  unless  he  exjjressly  waives 
or  releases  it.  Of  covenants  for  its  ]^ayment  we  have  already  spoken. 
This  right  to  rent  is  in  the  tenant's  immediate  landlord ;  yet  if  it  be 
necessary  to  protect  his  possession  an  undertenant  may  discharge  him- 
seK  by  paying  to  the  superior  landlord.  Peck  v.  Ingersoll,  7  N.  Y. 
(3  Seld.)  528. 

A  grant  of  the  reversion  of  demised  premises  carries  with  it  all  rCiit 
becoming  due  subsequent  to  the  transfer,  though  partly  earned  prior 
thereto,  unless  it  is  reserved  or  has  been  transferred  to  another  partv 
with  the  knowledge  of  the  grantee.  Leonard  v.  Burgess,  16  ^is.  41. 
Upon  the  death  of  a  landlord  who  is  owner  in  fee,  the  rent  previously 
due  belongs  to  the  executor  as  assets,  and  that  afterward  accruing,  to 
his  heir  at  law.  Cole  v.  Patterson,  25  "Wend.  456  ;  Sacheverell  v. 
Froggatt,  2  Saund.  367,  a,  h  ;  ante,  Yol.  3,  246. 

In  the  absence  of  agreement,  the  law  will  imply  a  j)romise  by  the 
tenant  to  pay  as  much  as  the  use  of  the  premises  is  reasonably  worth, 
80  long  as  he  occupies  without  obstruction  by  the  landlord.  The  effect 
of  an  assignment  upon  this  liability  has  already  been  stated.  A  tenant 
holding  over  after  notice  to  quit  is  liable  to  pay  a  i-easonable  compensa- 
tion {Stoddard  v.  Waters,  30  Ark.  156) ;  and  one  holding  over  after 
notice  that  he  cannot  retain  the  premises,  without  paying  an  increased 
rent,  will  be  bound  by  the  new  terms,  although  he  objected  to  them. 
HogseU  v.  Ellis,  17  Mich.  351 ;  Grijin  v.  Knisely,  75  111.  411.  But 
see  Mealier  v.  Ponieroy,  49  Ala.  146.  A  tenant  at  will,  who  continues 
in  possession  after  a  sale  of  the  premises,  is  liable  for  rent  to  the  pur- 
chaser.    Bimton  V.  Richardson,  10  Allen,  260. 

A  tenant  who  has   unqualifiedly  covenanted   to   pay  rent    cannot 
resist  payment,  unless  he  can  show  an  e\nction.  a  lawful  termination  of 
his  possession,  or  an  acceptance  by  the  landlord  of  another  tenant. 
YoL.  lY.—  34 
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GiUiOoley  v.  ^Vashington,  4  jS".  Y.  (4  Comst.)  217.  As  a  general  mile, 
neither  misfortune  to  tlie  lessee  nor  the  effect  of  unavoidable  accidents 
to  the  demised  premises,  by  fire,  flood  or  tempest,  not  excepted  against 
in  the  lease,  will  relieve  him.  Hallett  v.  Wylie,  3  Johns,  -ii ;  Gates  v. 
Green,  4  Paige,  355 ;  WiUard  v.  Tillman,  19  Wend.  358 ;  Helhum 
v.  Mofforcl,  7  Bush  (Kj.),  169 ;  Bohi7ison  v.  LEngle,  13  Fla.  482 ; 
Cross  V.  Button,  4  Wis.  468.  The  destruction  or  untenantable  con- 
dition of  the  demised  premises  is,  however,  bj  statute  in  New  York, 
and  perhaps  elsewhere,  made  a  ground  for  relief  against  rent.  A  con- 
dition is  also  sometimes  inserted  in  leases,  that  if  the  premises  become 
untenantable  the  rent  shall  cease  until  thej  are  repaired,  and  the  ten- 
ant may  take  advantage  of  such  condition  without  leaving  the  premises. 
Ki])  V.  Merwin,  52  N.  Y.  (7  Sick.)  542. 

This  liability  for  rent  ceases  when  the  premises  are  appropriated  by 
right  of  eminent  domain.  Barclay  v.  Picker,  38  Mo.  143.  But  a 
lawful  dispossession,  by  summary  proceedings  or  otherwise,  at  the  in- 
stance of  the  landlord,  does  not  affect  his  right  to  rent  previously  due, 
or  where  it  was  payable  in  advance,  to  rent  for  the  time  the  tenant 
actually  occupied.  May  v.  Diaz,  42  Ala.  383 ;  Hinsdale  v.  White,  6 
Hill,  507 ;  CusUngTiam.  v.  Phillips,  1  E.  D.  Smith  (N.  Y.),  416 ; 
Whitney  v.  Meyers,  1  Duer  (N.  Y.\  266. 

A  rent  reserved  will  be  reduced  if  the  landlord  fails  to  fulfill  that 
which  was  the  chief  inducement  to  the  hiring,  or  if  part  of  the 
premises  is  lost  by  the  act  of  God,  as  by  overflow  of  the  sea,  or  the 
like.  Tomlinson  v.  Day,  2  Br.  &  Bing.  680  ;  Blair  v.  Claxton,  18 
N.  Y.  (4  Smith)  529. 

Wherever  the  reversion  is  severed  by  the  act  of  the  parties  or  of  the 
law,  the  rent  follows  and  is  apportioned,  or  in  other  words,  becomes 
payable  to  the  several  assignees  according  to  their  respective  portions. 
Nellis  V.  Lathroj),  22  Wend.  121 ;  Cole  v.  Patterson.,  25  id.  456  ; 
Daniels  v.  Bichardson,  22  Pick.  568.  But  the  lessee's  assent  to  the 
apportionment  is  necessary,  unless  it  is  fixed  by  agreement  between 
the  parties  to  the  assignment,  or  by  the  determination  of  a  jury. 
Bliss  V.  Collins,  1  D.  &  E.  291  ;  S.  C.,  5  B.  &  Aid.  876.  An  appor- 
tionment is  also  to  be  made  where  a  part  of  the  premises  is  taken  for 
public  use,  or  is  repossessed  by  the  landlord  for  a  forfeiture,  or  the 
tenant  surrenders,  or  is  evicted  from  part  by  title  paramount.  If  such 
surrender  or  eviction  occurs  before  any  rent  is  due  and  payable,  there 
can  be  no  apportionment,  but  the  landlord  will  lose  the  entire  rent. 
ZmU  v.  Zule,  24  Wend.  76 ;    Wood  v.  Partridge,  11  Mass.  488. 

There  are  statutes  existing,  both  in  England  and  this  country,  giv- 
ing a  right  to  double  rent  where  the  tenant  willfully  holds  over  after 
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giving  or  receiving  notice  to  quit.  Johnstone  v.  Hndlestone,  7  D. 
%  R.  411;  S.  C,  4  B.  &  C.  922;  Soulshj  v.  Neving,  9  East,  310  ; 
Swlnfenx.  Bacon,  6  H.  &  K  846  ;  S.  C,  7  Jur.  (N.  S.)  897;  Beijn- 
roth  V.  Mandeville,  5  Bush  (Ky.),  584.  This  right  will  be  deemed 
waived  if  the  landlord  subsequently  accepts  single  rent.  Doe  d. 
Cheny  v.  Batten,  Cowp.  243. 

There  are  also  statutes  giving  landlords  a  lien,  usually  a  first  lien, 
upon  the  tenant's  goods  or  crops,  to  secure  the  payment  of  rent. 
Taliafero  v.  Pry,  41  Ga.  622  ;  Toler  v.  Seahrook,  39  id.  14  ;  Sevier  v. 
Shaw,  25  Ark.  417 ;  Givens  v.  Easley,  17  Ala.  385 ;  Washington 
V.  Williamson,  23  Md.  244.  This  lien  is  generally  to  be  enforced  by 
notice  to  an  officer  who  has  levied  on  the  goods  at  the  suit  of  a  third 
party,  by  demand  and  motion  to  the  court  to  be  paid  out  of  the  pro- 
ceeds, or  by  action  against  the  officer  for  removing  them  ^vithout  paying 
rent,  or  for  not  pajnng  over.     JReed  v.  Thoyts,  6  M.  <fe  W.  410. 

So,  a  landlord  having  a  lien  upo  n  the  crop  may  maintain  a  special 
action  against  a  stranger,  with  notice  of  the  lien,  who  destroys,  re- 
moves, or  so  converts  the  crop,  or  changes  its  character  that  the  land- 
lord cannot  enforce  his  lien.  Htissey  v.  Peebles,  53  Ala.  432.  And 
see  Foioler  v.  Rapley,  15  Wall.  328.  But,  in  Alabama,  he  has  no  such 
interest  in,  or  title  to  crops  grown  on  the  rented  lands  as  can  be  made 
the  subject  of  a  valid  mortgage.  Broughton  v.  Powell,  52  Ala.  123. 
But  see  ante,  Yol.  2,  171. 

Another  remedy  for  the  collection  of  rent,  and  one  of  very  high  an- 
tiquity, is  that  of  seizing  or  distraining  the  tenant's  goods,  and  selling 
them  on  reasonable  notice.  This  remedy,  as  it  existed  at  common  law, 
has  been  regulated  and  greatly  modified  by  statutes,  wh  erever  it  has  not 
been  altogether  abrogated.  Where  it  still  exists,  the  right  to  this  rem- 
edy is  inseparable  from  the  reversion,  and,  except  in  case  of  a  mere  rent 
charge,  it  can  be  exercised  without  having  been  specially  reserved. 
Schuyler  v.  Leggett,  2  Cow.  660 ;  mil  v.  Stocking,  6  Hill,  277.  It 
exists  only  where  there  is  an  actual  demise,  .and  where  the  rent  is 
fixed  and  certain,  or  is  capable  of  being  rendered  certain  by  calcula- 
tion, and  is  payable,  whether  in  money,  produce,  or  services,  at  a 
time  certain.  Bunk  v.  Hunter,  5  B.  &  Aid.  322  ;  Valentine  v.  Jackson, 
9  Wend.  302 ;  Wells  v.  Hornish,  3  Pen.  &  W.  30  ;  Jacks  v.  Smith,  1 
Bay,  315  ;  Marshall  v.  Giles,  2  Const.  637  ;  Clark  v.  Frahy,  3  Blackf. 
264.  The  remedy  is  applicable  to  a  holding  under  a  void  lease  ;  but 
not  to  a  case  where  the  landlord  can  claim  only  for  use  and  occupation. 
Farington  v.  Baley,  21  Wend.  65. 

N'othing  can  be  collected  by  distress  beyond  the  amount  due  for 
rent,  without  interest  or  damages,  but  all  arrears  of  rent  can  be  so  col- 
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lected  at  the  same  time.  La/nsing  v.  Rattoone,  6  Jolin<.  43  ;  SJierwood 
V.  Phillijfs,  13  Wend.  479  ;  Yechte  v.  Brownell,  S  Paige,  212.  Nor 
is  the  landlord  bound  to  confine  himself  to  the  precise  amount  of  rent 
due.  A  mere  mistake  in  Judgment  as  to  the  value  of  the  property 
seized,  or  a  want  of  knowledge  of  the  sum  due,  cannot  render  him  a 
trespasser.     Hariris  v,  Solem^  Y9  111.  460. 

If  the  rent  is  payable  in  advance,  the  landlord  may  distrain  immedi- 
ately upon  the  tenant's  taking  possession.  Russell  v.  Doty,  4  Cow, 
576.  In  other  cases,  he  must  wait  until  the  next  day  after  the  rent  is 
due.  The  seizure  of  the  property  must  be  made  in  the  day-time ;  and 
it  may  usually  be  made  by  the  landlord  in  person,  or  by  his  agent.  It 
must  also  be  made  in  the  name  of  the  person  to  whom  the  rent  is  due ; 
but  if  he  has  parted  with  his  whole  interest  in  the  premises,  he  cannot 
distrain.  Swearingen  v.  Magruder,  4  H.  &  McH.  347 ;  Preece  v. 
Corrie,  5  Bing.  24 ;  Curtis  v.  Wheeler,  M.  &  M.  493 ;  Smith  v.  Day,  2 
M.  &  W.  6S4. 

The  right  of  distress  m&y  be  exercised  by  husband  and  wife  jointly, 
or  by  the  husband  alone,  for  rents  accruing  from  her  lands  during  cover- 
ture ;  by  guardians  in"  their  own  names  ;  by  the  executor  of  a  lessor  for 
rent  accruing  before  his  death ;  by  a  receiver  in  chancery  without  spe- 
cial order ;  or  by  an  assignee  of  the  reversion,  but  not  by  a  mere  as- 
signee of  the  rent.  Bennett  v.  Robins,  5  C.  &  P.  379  ;  Slocum  v.  Clarh, 
2  Hill,  475.  A  tenant  may  also  distrain  against  an  under-tenant.  Ma?'- 
rison  v.  Guill,  46  Ga.  427.  Formerly  the  right  to  distrain  was  given 
to  mortgagees,  in  certain  cases,  but  under  modern  statutes  they  proba- 
bly do  not  retain  it.  One  of  several  joint-tenants,  who  is  seized  for  all, 
may  distrain  alone  for  the  whole  rent ;  but  coparceners  before  partition 
must  all  join.  Tenants  in  common,  holding  by  dijfferent  titles,  must 
distrain  severally,  each  for  his  own  share ;  but  the  survivor  of  them, 
where  all  join  in  the  demise  and  part  die,  may  distrain  for  the  whole 
rent.  Robinson  v.  Hofmnan,  4  Bing.  562 ;  Harrison  v,  Barnhy,  5 
Term,  246. 

At  common  law,  the  landlord  could  only  distrain  during  the  term, 
while  his  own  interest  in  the  land  continued  and  while  the  tenant  re- 
mained in  possession ,  but  further  time  has  been  given  by  modern  stat- 
utes. Knight  Y.  Benett,  3  Bing.  361 ;  Bukup  Y.Valentine,  19  Wend. 
554 ;  Webber  v.  Shearman,  3  Hill,  547.  But  he  cannot  do  it  after  he 
has  treated  the  tenant  as  a  trespasser.  Bridges  v.  Smyth,  5  Bing.  410  ; 
2  M.  &  P.  740. 

The  right  to  distrain  is  not  extinguished  by  taking  a  note,  bond  or 
other  security  for  the  rent,  unless  it  is  expressly  taken  as  payment ;  nor 
by  an  unsatisfied  judgment  for  the  amount.      Cornell  v.  Land),  20 
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Johns.  407 ;  Lofsky  v.  Maujer,  3  Saiidf.  Cli.  G9 ;  Printems  v  Hel- 
fried,  1  N.  &  McC.  187 ;  Bailey  v.  Wright,  3  McC.  484 ;  Snyder  v. 
Kunkleman,  3  Penr.  &  W.  (Peiin.)  487.  Nor  is  it  affected  by  a  right 
to  re-enter  reserved  in  the  lease,  or  by  a  surrender  of  part  of  the  prem- 
ises ;  but  a  surrender  of  the  whole  of  the  premisefe  extinguishes  it,  and 
so  does  a  tender  of  the  rent  due  at  any  time  before  sale,  with  costs,  if 
proceedings  have  been  commenced.  Hunter  v.  LeConte^  6  Cow.  728  ; 
Yirttie  v.  Beasley,  1  Mood.  &  R.  21.  A  tender,  to  have  that  effect 
must  be  made  to  the  landlord  himself,  or  to  his  authorized  agent 
Brcmne  v.  Powell,  4  Bing.  230  ;  S.  C,  12  Moore,  454. 

The  distress  must  be  made  on  the  premises  out  of  which  the  rent 
issues,  unless  the  tenant  has  fraudulently  removed  them,  in  which  case 
the  landlord  is  generally  allowed  to  follow  and  seize  them.  Christiaan 
V.  Floijd,  9  Wend.  340 ;  Grace  v.  Shively,  12  S.  &  R.  217 ;  Purfel 
V.  Sands,  1  Ashm.  120.  For  the  purpose  of  making  the  seizure,  the 
landlord,  or  his  agent  or  officer,  may  enter  the  house  or  building 
through  a  door  or  window  which  is  open,  but  he  cannot  lawfully  break, 
inclosures  or  fastenings.  Once  having  entered  an  open  door,  he  may 
break  an  inner  door.  Williams  v.  Spencer,  5  Johns  352 ;  State  v. 
Thacham,  1  Bay  (S.  C),  358. 

Being  lawfully  in,  he  may  seize  any  of  the  movable  chattels  of  the 
tenant,  not  exempted  by  law,  or  one  in  the  name  of  the  whole.  Wood 
V.  Ntmn,  5  Bing.  10 ;  2  M.  &  P.  27.  And,  as  a  general  rule,  he  may 
distrain  goods  of  a  stranger  found  on  the  premises,  unless  they  were 
placed  there  temporarily  for  j)m'poses  of  commerce,  but  he  has  no 
right  to  take  those  of  a  succeeding  tenant  who  has  entered  under  a 
new  demise.  Webber  \.  SJiearman,  6  Hill,  20 ;  Bell  v.  Potter,  id.  497. 
Things  in  actual  use  are  protected  from  distress,  and  the  statutes  on 
the  subject  exempt  many  other  things.  Things  hona  fide  sold  cannot 
afterward  be  distrained,  unless  they  remain  on  the  premises  an  unrea- 
sonable time.     Things  in  the  custody  of  the  law  are  also  exempt. 

When  taken,  the  property  must  ordinarily  be  removed,  the 
tenant  be  notified,  and  a  public  notice  be  given  before  the  sale.  Mean- 
time the  property  is  held  like  a  pledge,  the  landlord  not  being  allowed 
to  use  it,  but  being  responsible  for  any  injury  that  may  happen  to  it. 

§  2.  Action  for  rent.  The  proper  action  for  the  recovery  of  rent 
which  was  fixed  and  certain,  or  was  capable  of  being  made  certain  by 
calculation,  was,  under  the  common  law  practice,  an  action  of  debt. 
For  the  recovery  of  a  reasonable  compensation  for  the  use  of  premises, 
where  the  demise  was  not  l>y  deed,  or  where  no  certain  rent  was  re- 
served, a  form  of  action  was  provided  by  statute,  called  an  action  for 
use  and  occupation.     It  is  not  necessary  here  to  explain  the  peculiari- 
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ties  of  the  two  forms  of  action,  this  article  being  concerned  chiefly 
with  the  principles  which  underlie  both. 

In  the  action  for  rent,  if  that  was  made  payable  in  produce,  the  re- 
covery would  be  of  the  value  of  such  produce.  Interest  on  the 
rent  sued  for  from  the  time  it  became  due  was  also  recoverable  as  dam- 
ages. 

An  action  for  rent  may  be  maintained  not  only  by  the  lessor,  but  by 
his  assignee  of  the  rent  in  arrear,  or  his  grantee  of  the  reversion. 
AUen  v.  Bryan,  5  B.  &  C.  512 ;  Iluerstel  v.  Zorlllard,  6  Kobt.  (N.  Y.) 
260 ;  Andersonx.  Treadwell,  1  Edm.  S.  C.  (N.  Y.)  201.  A  purchaser 
on  a  foreclosure  sale  cannot,  however,  sue  for  rents  accruing  between 
the  dates  of  the  sale  and  his  deed.  Cheney  v.  Woodruff,  45  N.  Y. 
(6  Hand)  98. 

A  tenant  who  has  sublet,  taking  covenants  for  payment  of  rent  to 
himself,  can  maintain  an  action  therefor  against  either  the  sublessee  or 
his  assignee.  Dernarest  v.  Willard,  8  Cow.  206  ;  Trabue  v,  McAdams, 
8  Bush  (Ky.),  T-l.  Tenants  in  common  who  join  in  a  lease,  reserving 
an  entire  rent,  may  join  in  a  suit  therefor,  or  if  one  dies,  the  survi- 
vor may  sue  for  the  whole  rent,  but  if  they  make  separate  demises,  or 
there  is  a  separate  reservation  to  each,  they  must  sue  separately.  Wal- 
lace V.  McLaren,  1  M.  &  R.  516 ;  Powis  v.  Smith,  5  B.  &  Aid.  850  ; 
Wall  V.  Hinds,  4  Gray,  256.  A  landlord  who  has  re-entered  for  a 
forfeiture  may,  nevertheless,  sue  for  rent  previously  due.  Ilartshorne 
V.  Watso7i,  4  Bing.  N.  C.  178  ;  S.  C,  5  Scott,  506.  An  action  will 
also  lie  for  double  rent,  where  it  is  given  by  statute. 

The  action  may  be  brought  not  only  against  a  lessee  who  is  in  full 
possession,  but  against  one  who  has  been  evicted  by  paramount  title 
from  a  part  of  the  premises  ;  against  an  assignee  of  the  term,  or  against 
an  assignee  of  a  part  of  the  premises  for  the  full  term.  Stevenson  v. 
Lombard,  2  East,  575.  In  the  latter  case,  the  action  may  be  against 
the  lessee  and  his  assignee  jointly.  But  after  a  lessor  has  accepted  an 
assignee  of  the  term  as  his  tenant,  his  remedy  is  confined  to  such 
assignee  and  his  legal  representatives.  McKeon  v.  Whitney,  3  Denio, 
452.  For  rent  subsequent  to  the  death  of  a  lessee,  an  action  will  he 
against  his  executor  or  administrator  personally,  for  the  amount  re- 
ceived by  him.     Miller  v.  Knox,  48  N.  Y.  (3  Sick.)  232. 

Rent  may  also  be  recovered  in  equity,  when  the  remedy  at  law  is 
insufficient. 

An  action  for  use  and  occupation  will  lie  only  where  the  relation  of 
landlord  and  tenant  exists,  but  it  makes  no  difference  whether  the  con- 
tract creating  that  relation  is  express  or  implied.  LaFarge  v.  Park,  \ 
Edm.  S.  C.  (N.  Y.)  223  ;  Nance  v.  Alexander,  49  Ind.  516  ;  Espy  v. 
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Fent07i,  5  Oreg.  423  ;  Lankford  v.  Green^  52  ALi.  103.  To  sustain  it, 
the  defendant  must  have  actually  taken  possession  of  the  premises, 
either  by  hhnself,  his  agent  or  his  nndertenant.  Waring  v.  King,  8 
M.  &  W.  571 ;  Bordman  v.  Osboni,  23  Pick.  295.  A  mere  permiss- 
ive holding,  or  a  holding  under  an  agreement  for  a  lease,  or  a  void 
lease,  or  a  contract  for  a  sale  which  has  gone  off,  is  sufficient  to  sustain 
the  action,  and  the  recovery  will  be  for  the  time  of  actual  occupation, 
or,  in  the  latter  case,  for  such  time  after  the  contract  went  off.  Cod- 
raan  v.  Jenkins,  14  Mass.  93  ;  Blume  v.  McClurken,  10  "Watts,  380 ; 
Warner  v.  Hale,  65  HI.  395  ;  Howard  v.  Shaw,  8  M.  &  W.  118  ;  Lit- 
tle V.  Pearson,  7  Pick.  301. 

This  action  wiU  lie  for  the  use  of  incorporeal  as  well  as  corporeal 
hereditaments,  as,  for  toUs,  stallage,  a  fishery  or  a  water-course.  Bird 
V.  Higginson,  4  N.  &  M.  505 ;  2  A.  &  E.  696.  It  is  also  available  to 
collect  a  balance  of  rent  not  collected  by  distress. 

jSTot  only  may  the  action  be  brought  by  the  lessor,  while  holding  the 
reversion,  but  he  can  maintain  it  after  assigning  the  reversion,  if  he 
reserved  the  rent  due  ;  and  his  assignee  of  the  reversion  can  sue  for  an 
occupation  after  notice  of  his  rights  ;  and  an  heir  of  the  lessor  can  sue 
a  tenant  holding  over.  Birch  v.  Wright,  1  Term  R.  378 ;  Hunt  v. 
Wolfe,  2  Daly  (N.  T.),  298.  But  an  agent  of  the  lessor  cannot  sue  in 
his  own  name ;  nor  can  a  cestui  que  trust,  or  one  claiming  under  him, 
where  the  letting  was  by  the  trustee.  Morgell  v.  Paid,  2  M.  &  R. 
303  ;  Harris  v.  Booker,  12  Moore,  283  ;  4  Bing.  96  ;  Evans  v.  Evans, 
3  A.  &  E.  132. 

It  will  lie  against  the  lessee  or  his  assignee  of  the  term,  against  his 
trustees  in  an  assignment  for  the  benefit  of  creditors,  though  not  in 
occupation  of  the  premises ;  or  against  liis  assignees  in  bankruptcy,  or 
his  personal  representatives,  actually  occupying  them ;  against  a  tenant 
holding  over,  for  the  use  after  the  expiration  of  his  term  ;  or  against  a 
tenant  who  quits  possession  without  a  regular  determination  of  his 
lease,  and  without  acceptance  of  another  tenant  by  the  landlord. 
Harding  v.  Crethorn,  1  Esp.  57;  Van  Brunt  v.  Pope,  6  Abb.  (N".  S. 
N.  Y.)  217;  Boston,etc.,  R.  R.  Co.  v.  Ripley,  13  Allen,  421 ;  Graham 
V.  Whichelo,  1  C.  &  M,  188  ;    Walls  v.  Atcheson,  3  Bing.  462. 

A  consent  by  the  landlord  to  the  termination  of  a  tenancy  between 
the  stated  times,  fixed  for  the  payment  of  rent,  will  prevent  his  recover- 
ing for  the  time  occupied  subsequent  to  the  last  of  such  periods. 
Hall  V.  Burgess,  5  B.  &  C.  332.  He  cannot  recover  for  the  use  of 
any  part  of  the  premises,  after  he  has  evicted  the  tenant  from  a  part 
thereof,  while  such  eviction  continues  {Lawrence  v.  French,  25  Wend. 
443) ;  nor  for  use  subsequent  to  the  demise  laid  in  an   ejectment  by 
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which  he  has  recovered  possession  {Birch  v.  Wright,  1  Term  H.  378)  ; 
nor  for  use  after  the  commencement  of  proceedings  for  re-entry  against 
a  tenant  holding  over.  Powers  v.  Witty,  42  How.  Pr.  (N.  Y.)  352 ; 
S.  C,  4  Daly,  552  ;  Featherstonhaugh  v.  Bradshav),  1  Wend.  134. 

Breaches  of  covenant  on  the  part  of  the  lessor  are  no  defense  to 
such  actions  ;  but  the  damages  occasioned  thereby  may  usually  be  set 
up  to  reduce  the- recovery,  by  way  of  recoupment  or  of  counter-claim. 
WaUs  V.  Coffin,  11  Johns.  495 ;  Cook  v.  SouU,  56  N.  T.  (11  Sick.) 
420 ;  Kelsey  v.  Ward,  38  N.  Y.  (11  Tiff.)  83.  Neither  is  the  destruc- 
tion of  the  premises,  or  their  unhealthy  or  untenantable  condition,  a 
defense.  Baker  v.  Holtzapffell,  4  Taunt.  45 ;  Bv^sman  v.  Ganster, 
72  Penn.  St.  285  ;   Coy  v.  Downie,  14  Fla.  544. 

An  eviction  from  the.  whole  or  a  material  part  of  the  premises  by 
the  landlord  is  a  defense  as  to  the  whole  rent,  so  long  as  such  eviction 
continues ;  but  an  eviction  from  a  part  by  title  paramount,  only  entitles 
to  an  apportionment  of  the  rent.  Burn  v.  Phelps,  1  Stark.  94 ; 
McClurg  v.  Price,  59  Penn.  St.  420;  Wolf  v.  Weiner,  7  Phil- 
(Penn.)  274 ;  Holmes  v.  Ouion,  44  Mo.  164  ;  Tunis  v.  Orandy,  23 
Gratt.  (Ya.)  109 ;  Hayner  v.  Smith,  63  111.  430  ;  14  Am.  Rep.  124. 

Infancy  of  the  lessee  at  the  time  of  executing  the  lease  is  no  defense? 
if  the  lease  is  beneficial  and  was  not  waived  before  rent  day.  "Where 
the  premises  were  demised  at  an  entire  rent,  it  is  a  good  defense  that 
the  lessee  was  not  let  into  full  possession.  Holgate  v.  Kay,  1  C.  &  K. 
341. 

Payment  or  tender  of  the  rent,  either  in  money  or  in  any  other  way 
provided  by  the  agreement ;  a  levy  of  the  whole  amount  due  by  dis- 
tress and  sale ;  or  any  compulsory  payment  made  for  the  benefit  of  the 
landlord  may  also  be  set  up  as  defenses.  Sapsford  v.  Fletcher,  4 
Term  P.  511  ;  Taylor  v.  Zamira,  6  Taunt.  524 ;  Carter  v.  Carter,  5 
Bing.  406  ;  2  M.  &  P.  723.  Wliere  the  lessors  are  joint  tenants,  pay- 
ment to  one  of  them  is  a  good  defense.  Robinson  v.  Hofman,  1  M. 
&  P.  474 ;  S.  C,  4  Bing.  562 ;  3  C.  &  P.  234. 

A  surrender  in  fact,  and  delivery  of  possession  to  and  its  acceptance 
by  the  landlord,  is  also  a  good  defense.  Elliott  v.  Aiken,  45  N.  H.  30  ; 
Page  v.  Fllswa/'th,  44  Barb.  636. 

The  estoppel  against  disputing  the  title  of  the  landlord  does  not 
prevent  the  tenant  from  setting  up  that  such  title  ended  befoi'e  the 
rent  sued  for  accrued  ;  but  so  long  as  he  remains  in  undisturbed  pos- 
session he  cannot  set  up  that  defense.  Lamson  v.  Olarkson,  113 
Mass.  348  ;  18  Am.  Rep.  498  ;  Hardy  v.  Akerly,  57  Barb.  148. 

It  is  also  a  good  defense  that  the  premises,  or  part  of  them,  are  oc- 
cupied for  an  immoral  purpose,  with  the  knowledge  or  assent  of  the 
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landlord.     Townsend  v.  Gilsey,  7  Abb.   (N.  S.   N.  Y.)  59  ;    S.  C,   1 
Sweeney,  155, 

§  3.  ActiOD  of  covenant.  This  ancient  remedy  was  applicable  to 
the  recovery  of  damages  for  the  breach  of  any  covenant  or  agreement, 
express  or  implied,  in  an  instrument  under  seal ;  and  especially  where 
the  damages  are  unliquidated.  As  the  action  depended  upon  privity 
of  contract,  it  could  be  brought  only  by  one  who  was  a  party  to  the  in- 
strument, or  was  expressly  included  by  its  terms.  It  was  the  only 
remedy  remaining  to  a  landlord  against  his  tenant,  after  the  latter  had 
assigned ;  the  tenant  being  liable  always,  but  the  assignee  only  while 
he  holds  as  such.  After  assigning  the  reversion,  the  landlord  could 
still  sue  for  arrears  of  rent,  or  for  breaches  of  other  covenants  prior  to 
the  assignment ;  but  the  right  of  action  for  subsequent  breaches  was 
in  the  assignee.  These  general  principles  still  prevail,  whatever  statu- 
tory form  the  action  may  have  assumed  in  modern  times.  Ta-.I  it  is 
unnecessary  to  further  pursue  these  remarks,  as  the  subject  has  been 
already  considered.     See  Yol.  2,  p.  353. 

§  4.  Action  of  wa,ste.  Yoluntary  waste  is  any  spoil  or  destruction 
in  houses,  lands  or  tenements,  arising  from  some  positive  act,  and  caus- 
ing permanent  injury  to  the  inheritance.  Permissive  waste  is  a  like 
injury,  arising  from  a  neglect  to  do  what  might  have  prevented  it. 
Local  custom  to  some  extent  enters  into  the  determination  of  what  is 
waste,  but,  as  a  general  rule,  such  acts  as  the  cutting  of  fruit  or  orna- 
mental trees,  or  of  those  planted  for  the  protection  of  banks,  or  of 
building  timber,  except  that  needed  for  immediate  use  in  making  neces- 
sary repairs  and  improA^ements,  or  for  fuel ;  the  opening  of  new  mines 
not  contemplated  by  the  lease  ;  the  digging  or  carrying  away  of  stone, 
or  soil,  or  the  using  of  clay  for  brick  making ;  the  changing  the  use  of 
different  parcels  of  land,  to  the  injury  of  the  lessor  ;  the  pulling  down 
or  materially  altering  of  buildings  ;  the  breaking  or  carrying  away  of 
glass  windows  ;  the  destroying  of  dove  cotes,  parks,  warrens,  or  fish 
ponds,  and  the  like,  are  to  be  deemed  voluntary  waste.  Freer  v.  Stot- 
enhur,  34  How.  (N.  Y.)  440  ;  2  Abb.  Ct.  App.  189 ;  2  Keyes,  467 ; 
WathereU  v.  Iloicelh,  1  Camp.  227 ;  Simmons  v.  Norton^  5  M.  k,  P. 
645  ;  7  Bing.  640  ;  Livingston  v.  Reynolds,  2  Hill,  157. 

An  omission  to  keep  the  demised  premises  in  tenantable  repair ;  and 
negligence  in  suffering  them  to  be  overflowed  or  surromided  by  water, 
or  destroyed  by  fire,  are  permissive  waste.  In  new  and  M'ooded  couu. 
tries,  however,  it  is  not  deemed  waste  to  clear  land  for  agricultural 
uses,  a  sufficiency  of  timber  being  left  standing  for  the  farm.  Keder 
V.  Eastman.  11  Yt.  293 ;  Findlay  v.  Smith,  6  Munf.  (Ya.)  134.  Nor 
YoL.  lY.—  35 
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is  it  waste  to  continue  to  dig  in  mines  or  pits  already  open,  tlie  pro- 
ducts of  which  have  become  part  of  the  annual  profits  of  the  lands. 

The  special  action  of  waste,  given  b_y  the  common  law,  has  fallen 
into  disuse  as  a  remedy  for  voluntary  waste,  and  an  action  on  the  case 
.has,  to  a  considerable  extent,  taken  its  place.  Substantially  the  same 
remedy  is  given  in  actions  brought  under  the  codes  of  Kew  York  and 
other  States. 

Originally  the  action  of  waste  could  be  brought  only  by  the  hnme- 
diate  reversioner  having  a  freehold  estate,  but  by  statute  in  !New  York 
and  some  other  States  it  may  now  be  maintained  by  any  person  seized 
of  an  estate  in  remainder  or  reversion,  notwithstanding  an  intervening 
life  estate  ;  and  he  can  maintain  it,  even  though  before  suit  brought  he 
alienates  the  estate.  The  heir  of  a  lessor  may  sue  for  waste  committed 
in  the  time  of  his  ancestor. 

In  the  absence  of  special  agreement,  a  lessee  is  liable  to  his  lessor 
for  all  waste,  by  whomsoever  committed,  and  may  have  his  action  over 
against  the  actual  wrong-doers.  Cook  v.  Champlain  Trans.  Co.,  1  Denio, 
91 ;  Parrott  v.  Barney.,  2  Abb.  (U.  S.)  197.  This  rule  does  not  apply 
to  a  tenant  at  will  or  by  sufferance.  Coale  v.  Hannibal.,  etc.,  R.  R. 
Co.,  60  Mo.  227.  The  executor  or  administrator  of  a  lessee  is  liable 
to  an  action  for  waste  committed  by  himseK,  but  not  for  that  commit- 
ted by  his  decedent,  except  so  far  as  it  has  benefited  the  personal  estate. 
Hanibly  v.  Trott,  Cowp.  376. 

The  action  will  also  lie  against  a  guardian,  a  tenant  by  curtesy  or  in 
dower,  or  any  tenant  for  life  or  years,  or  his  assigns.  It  will  also  lie 
against  a  tenant  who,  after  letting  or  granting  his  estate,  still  retains 
possession  and  commits  waste.  Joint  tenants  and  tenants  in  common 
are  liable  to  their  co-tenants  for  waste  committed  by  themselves.  It  is 
now  held  that  a  tenant  for  years  or  from  year  to  year  is  not  liable  to  an 
action  for  permissive  waste,  unless  he  has  covenanted  to  repair.  Heme 
V.  Bembow,  4  Taunt.  764. 

An  action  at  law  fm-nishes  a  remedy  only  for  waste  already  commit- 
ted, but  equity  supplements  it  by  restraining  the  commission  of  waste. 
The  latter  remedy  will  not  be  granted,  however,  unless  there  are  clear 
grounds  for  it,  in  an  actual  attempt,  or  serious  threats  ;  nor  where  the 
plaintiff's  title  is  denied.  Glhson  v.  Smith,  2  Atk.  182  ;  Lord  de  Wil- 
ton v.  Saxon,  6  Yes.  106 ;  Pillsworth  v.  HojJton,  id.  51.  See  Yol.  3, 
694-700,  tit.  Injunctions. 

§  5.  Ejectment.  This  remedy  for  the  recovery  of  the  possession 
of  demised  premises  after  the  expiration  or  termination  of  the  tenancy, 
has  been  so  fully  treated  under  the  title  "  Ejectment  "  (Yol.  3,  p.  1,  etc.)> 
that  nothing  further  need  be  said  here  on  the  subject. 
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ARTICLE  XL 

tenants'   remedies. 

Section  1.  In  generaL  As  between  two  co-tenants,  both  equally 
bound  to  repair,  if  one  refuses  to  join  the  other  in  making  necessary- 
repairs,  after  reasonable  notice,  the  latter  may  make  them  himself,  and 
charge  his  co-tenant. 

For  breaches  ot  covenant  by  his  landlord,  a  tenant  may  either  main- 
tain an  action  of  covenant  against  him,  or  he  may  recoup  his  damages 
in  an  action  for  the  rent.  Tibhits  v.  Percy ^  24  Barb.  39  ;  Whitbecic  v. 
Skinner,  7  Hill,  5.3  ;  Ilaijor,  etc.,  of  N.  Y.  v.  MaUe,  13  N.  Y.  (3 
Kern.)  151.  He  may  also,  in  such  an  action,  recoup  for  fraud  on  the 
part  of  the  landlord.  Whitney  v.  Allaire,  1  N.  Y.  (1  Comst.)  305. 
For  a  wrongful  withholding  of  the  possession  of  the  premises  by  his 
landlord  or  a  stranger,  when  he  is  entitled  to  enter,  he  may  either  bring 
ejectment,  or  sue  on  the  covenant  for  quiet  enjoyment.  Trull  v. 
Granger,  8  N.  Y.  (4  Seld.)  115  ;  Berrmgton  v.  Casey,  78  111.  317. 

If  demised  lodgings  are  unfit  for  occupation  when  the  tenant  takes 
them,  by  reason  of  vermin  or  nuisances,  he  may  leave  them ;  but 
ordinarily  a  tenant  cannot  do  so  unless  there  was  some  fraud  on  the 
part  of  the  landlord.  Surplice  v.  Farnsioorth,  7  M.  &  G,  576  ;  S.  C, 
8  Scott  N.  R.  307. 

If  a  landlord  refuses  to  perform  an  agreement  to  execute  a  lease,  or 
a  covenant  to  renew,  the  tenant,  having  substantially  performed  on  his 
part,  can  enforce  specific  perfonnance,  by  action  for  that  purpose. 
Walker  v.  Walker,  2  Atk.  100  ;  Oioeny.  Dames,  1  Yes.  83  ;  Setton  \. 
Slade,  7  id.  265  ;  Arnot  v.  Alexander,  44  Mo.  25  ;  Reed  v.  St.  John, 
2  Daly  (N.  Y.),  213  ;  Williams  v.  Evans,  L.  R.,  19  Eq.  547  ;  13  En^. 
Rep.  490  ;  S.  C,  44  L.  J.  Ch.  319;  23  W.  R.  466;  Cole  v.  White, 
cited  in  1  Bro.  C.  C.  409  ;  Grant  v.  Ramsey,  7  Ohio  St.  165  ;  Foxcroft 
V.  Lester.)  2  Vern.  456. 

"Want  of  a  sufficient  and  reasonable  consideration  for  the  agreement ; 
fraud  or  misrepresentation  in  procuring  it ;  willful  Ijreaches  of  the  cov- 
enants to  be  inserted  in  a  new  lease  ;  insolvency,  or  felony,  or  the  com- 
mission of  waste,  on  the  part  of  the  person  seeking  a  renewal  of  his 
lease,  are  sufiicient  grounds  for  refusing  specific  pei-formance.  Red- 
shaw  V.  Bedford  Level,  1  Eden,  346  ;  Bowling  v.  Mill,  1  Madd.  541 ; 
Robertson  v.  St.  John,  2  Bro.  C.  C.  140  ;  Pendrrd  v.  Gri^ffifh,  1  Bro. 
P.  C.  314;  Willi nghamv.  Joyce,  3  Yes.  169;  /////  v.  Barclay,  IS  id. 
63  ;  Neale  v.  Mackenzie,  1  Keen,  474.     See  "  Specific  Perfonnance^ 
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§  2.  Replevin.  This  is  a  form  of  action  adapte<:l  to  the  recovery  of 
the  possession  of  personal  property  which  has  been  wrongfully  taken 
or  detained,  and  the  one  usually  resorted  to  in  former  times  for  the 
trial  of  the  legality  of  a  distress.  It  would  also  lie  for  any  tortious  or 
unlawful  taking,  as,  where  there  was  no  rent  due,  or  not  so  much  as 
was  distrained  for,  or  for  a  distress  after  a  tender  made,  or  for  a  dis- 
tress of  exempt  or  privileged  goods.  Connah  v.  Hale,  23  Wend.  462  ; 
Perreau  v.  Bevo/n,  5  B.  &  C.  284  ;  Hamilton  v.  Windolf,  36  Md.  301 ; 
11  Am.  Rep.  491 ;  Sassf/ian  v.  Griffith,  7  Phil.  (Penn.)  159.  See  title 
^^Beplevin.''^ 

§  3.  Trespass.  A  tenant  in  the  actual  possession  of  demised  prem- 
ises is  entitled  to  a  remedy  for  all  unlawful  entries  upon  or  injuries  to 
them  which  affect  his  rights,  as  well  as  for  all  injuries  to  his  rights 
in  personal  property.  An  action  of  trespass  was  the  proper  remedy  at 
common  law,  for  all  forcible  or  immediate  injuries  to  such  property  or 
rights.  An  action  of  the  same  nature  may  be  brought  under  the  codes 
of  New  York  and  other  States,  and  it  will  be  governed  by  substantially 
the  same  principles.  Those  principles  are  stated  at  large  under  the 
title  "  TresjyassP 

Among  the  injuries  for  which  a  tenant  may  maintain  trespass  are,  an 
entry  upon  the  demised  premises  without  leave,  express  or  implied,  by 
a  person  or  by  his  cattle,  for  any  purpose,  even  for  that  of  removing 
his  property  ;  a  continuance  on  the  premises  after  a  request  to  leave  ; 
injuries  to  the  dwelling,  rendering  it  uncomfortable  or  untenantable  ; 
or  to  the  land  by  overflowing  it,  or  to  a  way  by  obstructing  it ;  or  to 
fences  by  throwing  them  down  ;  cutting  down  fruit,  shade  or  orna- 
mental trees  ;  erecting  a  building  so  near  the  demised  premises  as  to 
throw  the  eaves  drip  on  them,  or  obstruct  the  access  of  light  to  them  ; 
or  erecting  a  nuisance  so  near  as  to  injuriously  affect  the  air.  Barker 
V,  Barher,  3  C.  &  P.  557;  Foster  y^  Elliott,  33  Iowa,  216;  Front  v. 
Hardin,  56  Ind.  165. 

If  the  injury  affects  the  reversion,  both  landlord  and  tenant  may  some- 
times bring  separate  actions  ;  but,  as  a  general  rule,  a  landlord  cannot 
maintain  trespass  when  another  person  is  in  the  actual  possession  of  the 
premises,  unless  he  placed  him  thei*e  as  his  agent.  Shadivell  v.  Hutch- 
inson, 4  C.  &  P.  333 ;  Thurston  v.  Hancock,  12  Mass.  220 ;  Davis  v. 
Clancy,  3  McCord  (S.  C),  422. 

A  tenant  for  years  can  maintain  this  action  against  his  landlord  as 
well  as  against  a  stranger ;  but  a  tenant  at  will  or  sufferance  cannot  do 
so,  even  though  violently  dispossessed.  Faulkner  v.  Alder  son,  Gilm- 
(Ya.)  221  ;  Hyatt  v.  Wood,  4  Johns.  150.  An  assignee  of  a  tenant's  inter- 
est in  crops  can  sue  in  trespass  for  an  injury  thereto.     Carter  v.  JarviSy 
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0  Johns.  143.  Even  a  party  in  possession  nnder  a  mere  parol  license 
can  maintain  trespass  for  a  wrongful  entry.  Graham  v.  Peat,  1  East, 
246 ;  Lewis  v.  Fonsford,  8  C.  &  P.  Q^7  ;    Wilher  v.  PaiTie,  1  Ohio,  251. 

An  entry  given  by  law,  such  as  one  to  see  that  the  tenant  keeps 
the  premises  in  repair,  or  to  levy  a  distress,  is  a  trespass  only  when  it 
is  abused,  and  then  it  becomes  one  from  the  beginning.  Allen  v. 
Grofoot,  5  Wend.  506;  OMey  v.  Watts,  1  TermE.  12.  But  if  a  land- 
lord removes  his  tenant,  lawfully  in  possession,  otherwise  than  by  due 
process  of  law ;  or  distrains  when  there  is  no  rent  due,  or  after  a 
tender  duly  made  ;  or  seizes  exempt  or  privileged  property  ;  or  enters 
an  outer  door  which  is  shut,  for  the  purpose  of  distraining ;  or  dis- 
trains twice  for  the  same  rent  when  there  was  a  sufficient  distress  on. 
the  premises  at  the  first  time,  unless  he  was  mistaken  as  to  its  value, 
he  is  directly  liable  to  the  tenant  in  tresj)ass.  Noiolan  v.  Trevor,  2 
Sweeney,  67 ;  Batterson  v.  Ferguson,  5  N.  T.  Leg.  Obs.  100  ;  Ward  v. 
Yentom,  Peake's  Add.  C.  126  ;  Moore  v.  Beamont,  6  Term,  138  ;  Smith 
V.  Goodioin,  4  B.  &  Ad.  413 ;  Virtue  v.  Beasley,  1  Mood.  &  E.  21 ; 
Hatchins  v.  Chamhers,  1  Burr.  589.  And  see  Williams  v.  Cleaver, 
4  Houst.  (Del.)  453.  A  mere  irregularity  in  the  proceedings  for  a 
distress,  however,  does  not  render  him  so  liable. 

A  lodger,  whose  goods  are  distrained  by  the  superior  landlord,  can 
maintain  either  trespass  or  case ;  and  in  the  case  of  an  abuse  of  a  dis- 
tress, as  well  as  in  many  other  cases,  the  tenant  may  waive  the  tres- 
pass and  sue  in  case. 

The  mortgagee  of  a  crop  may,  after  the  maturity  of  his  rights  under 
the  mortiraffe,  maintain  trover  against  the  owner  of  the  land  who  takes 
possession  of  the  crop  and  converts  it  for  the  rent.  Fohinson  v. 
Kruse,  29  Ark.  575.  If  a  landlord  remove  his  tenant  during  the  term 
by  entering  and  holding  possession,  because  tlie  house  is  used  as  a  place 
of  prostitution,  and  kept  in  a  disorderly  manner,  he  cannot  plead  nor 
prove  these  facts  in  justification  of  his  trespass  in  an  action  brought 
against  him  by  the  tenant.     Miller  v.  Forman,  37  N.  J.  Law,  55. 

§  4.  Action  on  the  case.  As  stated  in  the  chapter  devoted  to  this 
subject  (Yol.  2,  99),  this  is  the  appropriate  remedy  for  any  injury  to 
the  person  or  to  personal  rights,  when  such  injury  is  not  direct,  imme- 
diate and  with  force,  but  consequential  merely.  A  tenant  may  bring 
case  for  an  excessive  distress  or  an  irregular  sale  {3fessing  v.  Kemhle, 
2  Camp.  N.  P.  C.  115 ;  Field  v.  Mitchell,  6  Esp.  71 ;  Mai^quissee  v. 
Ormston,  15  Wend.  368) ;  for  the  erection  or  continuance  of  a  nui- 
sance of  any  kind  by  the  landlord  or  a  third  party  near  the  tenant's 
dwelling  [Alston  v.  Grant,  3  E.  &  B.  128 ;  2  C.  L.  E.  933) ;  or  for  a 
disturbance  of  incorporeal  property,  such  as  franchises,  rights  of  com- 
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mon,  or  of  private  way,  or  other  easement ;  for  a  neglect  to  repair  a 
way,  by  a  party  bound  so  to  do  [Seneca  R.  R.  v.  Auburn  B.  R.  Co., 
5  Hill,  170) ;  or  for  obstructing  the  tenant's  use  of  the  door  bell, 
knocker,  sky-light,  or  water-closet,  belonging  to  the  premises.  Under- 
wood V.  Burrows,  7  C.  &  V.  26 ;  Wilson  v.  Smith,  10  Wend.  324 ; 
Brownings.  Dalesme,  3  Sandf.  (N.  Y.)  13. 

The  action  will  also  lie  if  the  landlord  lets  a  house  which  he  knows 
to  be  infected  with  a  contagious  disease,  without  disclosing  that  fact, 
and  the  tenant  takes  such  disease.  Minor  v.  Sharon,  112  Mass.  177 ; 
S.  C,  17  Am.  Rep.  122  ;  Cesar  v.  Karutz,  60  N.  Y.  (15  Sick.)  229  ;  S. 
C,  19  Am.  Rep.  161. 

If  a  tenant  of  rooms  beneath  those  occupied  by  the  landlord  suffers 
damage  by  reason  of  the  leakage  of  injurious  substances  from  the 
rooms  above,  through  want  of  repair  or  negligence  on  the  part  of  the 
landlord,  he  can  sue  in  case  therefor  {Stajyenhorst  v.  Arn.  Manf.  Co., 
46  How.  Pr.  [N.  Y.]  510;  S.  C,  15  Abb.  [K  S.]  355;  4  J.  &  Sp. 
392  ;  ante,  p.  262) ;  but  one  tenant  cannot  sue  his  co-tenant  for  damages, 
caused  by  inherent  defects  in  the  premises,  although  the  latter  is  bound 
to  the  landlord  to  repair.     Martin  v.  Washburn,  23  La.  Ann.  427. 

§  5.  Forcible  entry  and  detainer.  Under  the  statutes  now  gener- 
ally prevailing,  persons  disseized  of  lands  are  strictly  forbidden  to 
enter  thereon  for  the  purpose  of  regaining  possession,  except  in  cases 
where  an  entry  is  given  by  law,  and  then  such  entry  must  be  peaceable 
and  not  with  strong  hand  or  multitude  of  people.  The  remedy  known 
as  forcible  entry  and  detainer  is  one  expressly  provided  by  law  for 
restoring  a  person  to  possession  who  has  been  forcibly  removed,  and 
for  punishing  the  wrong-doer.  Its  nature,  extent  and  application  to 
the  case  of  tenants  has  already  been  suflficiently  explained.  See  Yol. 
3,  395-406. 

§  6.  Eviction.  A  brief  view  of  the  nature  and  effect  of  an 
eviction  as  between  landlord  and  tenant  is  all  that  need  be  given 
here,  the  subject  in  its  general  application  having  been  considered 
ante,  Yol.  3,  pp.  46-65. 

The  taking  from  a  tenant  of  the  whole  or  any  part  of  the  demised 
premises  of  which  he  has  been  in  possession,  or  of  something  which  he 
was  entitled  to  enjoy  in  connection  therewith,  is  an  eviction.  £'the- 
ridge  v.  Osborn,  12  Wend.  529.  An  actual  entry  or  physical  exclusion 
of  the  tenant  is  not  necessary  to  constitute  it,  but  any  obstruction  or 
interruption  by  the  landlord  of  his  beneficial  enjoyment  of  the  thing 
demised,  and  on  which  rent  is  reserved,  is  sufficient.  Thus,  the  erec- 
tion of  a  nuisance  near  the  premises  ;  the  use  of  parts  of  the  same 
building  for  a  house  of  prostitution  ;  or  even  petty  annoyances,  injuri- 
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ous  to  the  tenant's  bnsiness  and  destructive  to  the  comfort  of  his 
family,  may  be  sufficient.  Dyett  v.  Pendleton^  8  Cow.  Y27 ;  Cohen  v. 
Dupont,  1  Sandf.  (N.  T.)  260;  Watts  v.  Coffin^  11  Johns.  495.  But 
it  is  held  that  repeated  entries  by  the  lessor,  and  carr^^ng  away  of 
crops,  cutting  down  a  fruit  tree,  and  removing  a  cooking  stove  from 
the  house,  though  acts  of  trespass,  do  not  amount  in  law  to  an  e^dction 
of  the  tenant.     Bartlett  v.  Farrington,  120  Mass.  284. 

An  actual  wrongful  eviction  of  a  tenant,  or  withholding  of  posses- 
sion from  him,  by  the  landlord,  relieves  him  from  the  payment  of  rent 
while  out  of  possession;  and  a  constructive  eviction  will  have  the  same 
effect,  if  the  tenant  abandons  the  possession  in  consequence  of  it. 
Hunt  V.  CopCy  Cowp.  242 ;  Christopher  v.  Austin^  11  N.  Y.  (1 
Kern.)  216 ;  Kessler  v.  McConachy,  1  Rawle,  -435  ;  Edgerton  v.  Page^ 
20  N.  Y.  (6  Smith)  281 ;  Briggs  v.  Hall,  4  Leigh  ( Ya.),  484 ;  Mirioh 
V.  Hoppin,  118  Mass.  582  ;  Jackson  v.  Eddy,  12  Mo.  209. 

An  eviction  by  title  paramount  does  not  have  that  effect,  but  the 
rent  may  be  apportioned.  Lansing  v.  Van  Alstyne,  2  "Wend.  561  ;  Foils 
V.  Huntley,  7  id.  210.  Nor  does  a  constructive  eviction  by  the  superior 
landlord  relieve  undertenants  from  liability  to  their  immediate  land- 
lord. Ltickey  v.  Frantzkee,  1  E.  D.  Smith  (N;  Y.),  47.  See  Camor 
rillo  V.  Fenlon,  49  Cal.  202. 

The  law  also  gives  a  tenant  who  is  wrongfully  dispossessed  before 
the  expiration  of  his  term  a  positive  remedy,  in  an  action  for  a  breach  of 
the  covenant  of  quiet  enjoyment,  or  one  for  the  recovery  of  damages. 
He  may  recover  as  damages  the  difference  between  the  stipulated  rent 
and  the  value  of  the  unexpired  term,  and  any  extra  damages  arising 
from  the  season  of  the  year  when  it  occurs.  Chatterton  v.  Fox,  5 
Duer  (N.  Y.),  64.  In  a  case  of  eviction  from  a  livery  and  boarding 
stable,  loss  of  profits  was  given  as  a  part  of  the  damages.  Shaw  v, 
Hoffman,  25  Mich.  162.  But  the  enhanced  value  of  premises  will 
not  be  given  unless  it  was  caused  by  improvements  made  by  the  tenant 
himself.     Ricketts  v.  Lostetter,  19  Ind.  125. 

Where  the  landlord  leases  premises  to  a  tenant  by  a  parol  lease,  and 
afterward,  and  before  the  tenant  gets  possession,  leases  the  same  prem- 
ises to  another  and  puts  him  in  possession,  the  first  tenant  may  either 
bring  an  action  of  ejectment  and  recover  the  possession,  or  he  may  sue 
in  assumpsit  for  the  breach  of  the  implied  covenant  for  possession  and 
quiet  enjoyment.     Berrington  v.  Casey,  78  111.  317. 

A  tenant  who  was  induced  to  build  on  the  premises  by  false  and 
fraudulent  representations  on  the  part  of  the  landlord,  and  was 
evicted  by  title  paramount,  has  been  held  entitled  to  recover  the  neces- 
sary costs  of  removing  his  l)uilding  and  of  rentinix  another  lot  of   equal 
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rental  value  for  the  remainder  of  the  term.  WUso7i  v.  Rayhould^  56 
III.  417.  A  tenant  who  has  paid  rent  iu  advance,  if  dispossessed  by 
the  lawful  removal  of  his  building,  may  recover  back  a  proportionate 
share  of  the  rent  so  paid.  Noyes  v.  Anderson^  1  Duer  (N.  Y.), 
342. 

§  7.  Illegality.  The  rule  that  illegality  in  a  contract  renders  it 
void  applies  as  well  to  leases  as  to  other  contracts.  The  illegality  of  a 
lease  may  consist  in  its  being  against  public  policy,  as  where  it  is  in 
total  or  unreasonable  restraint  of  trade,  in  its  being  founded  upon  an 
illegal  or  immoral  consideration,  such  as  usury,  marriage  brokage,  and 
the  like,  or  in  the  premises  being  let  to  be  used  for  an  illegal  or  im- 
moral purpose,  as  for  purposes  of  prostitution,  or  for  a  prohibited 
trade. 

The  remedy  given  to  the  tenant  in  such  cases  is  chiefly  of  a  negative 
character.  The  law  considers  such  leases  so  tainted  that  it  will  not 
permit  an  action  to  be  sustained  thereon,  and  hence  allows  the  tenant 
to  set  up  the  illegality  as  a  defense.  Jennings  v.  TJirogmorton,  R.  & 
M.  251 ;  Girardy  v.  Richardson,  1  Esp.  13 ;  Smith  v.  White,  L.  E.,  1 
Eq.  626 ;  S.  C,  36  L.  J.  Ch.  454. 

Leases  have,  however,  been  set  aside  in  equity,  because  forced  upon 
tenants  in  connection  with  a  usurious  loan.  Molloy  v.  Irwin,  1  Sch. 
&  Lef.  310. 
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CHAPTER  LXXXIX. 

LIBEL. 

TITLE  I. 

OF  LIBELS  m  GEOTEEAL. 

AKTICLE   I. 

WHAT    CONSTITUTES    A    LIBEL. 

Section  1.  Definition.  Libel  iu  admiralty  practice  is  a  pleading 
addressed  to  the  judge  of  the  court  setting  forth  the  party's  claim 
clearly  and  concisely,  closing  with  a  prayer  for  process  and  relief, 
signed  and  sworn  to  by  the  party,  and  presented  to  the  clerk  of  the 
court  with  security  when  required.  Benedict's  Admr.  Pr.,  §  366  ;  Ilui- 
S071  V.  Jordan^  1  "Ware,  393.  In  ecclesiastical  law  it  is  the  plaintiiT's 
petition  or  allegation,  containing  a  statement  of  the  complainant's 
ground  of  complaint,  corresponding  with  a  declaration  at  common  law, 
and  a  bill  in  equity.     Bouv.  L.  Diet.,  tit.  Libel ;  3  Bl.  100. 

The  term  "  libel "  is  most  generally  applied  to  defamatory  and  illegal 
representations,  and  it  is  in  this  sense  that  it  will  be  treated  in  what 
follows. 

A  libel  may  be  defined  as  malicious  defamation,  either  written  or 
printed,  charging  or  imputing  to  another  that  which  renders  him  liable 
to  punishment,  or  tends  to  injure  his  reputation  in  the  common  estima- 
tion of  mankind,  or  to  hold  him  up  as  an  object  of  hatred,  scorn,  ridi- 
cule or  contempt.  Gary  v.  Allen,  39  Wis.  481.  But  it  has  also  a 
broader  signification  and  may  consist  of  defamation  expressed  l)y  signs, 
as  by  erecting  a  gallows  at  a  man's  door,  or  by  drawing  or  painting  him 
in  a  shameful  and  ignominious  manner.  Where  the  scandal  tends  to 
lessen  a  person  in  the  estimation  of  the  community,  it  is  not  necessary 
that  this  result  should  actually  follow  the  publication,  but  it  must  be 
calculated  from  its  language  and  tenor  to  do  so.  Com.  v.  Odell,  3  Pittsb. 
(Penn.)  41:9.  To  constitute  the  offense,  the  calumnious  matter  must  have 
been  communicated  to  some  third  person.  ^Voodard  v.  Dovjsitig,  2 
YoL.  rV".— 36 
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Maun.  &  Ryl.  74 ;  Co?n.  v.  Clajj,  4  Mass.  163  ;  Layton  v.  Harris^  3 
HaiT,  (Del.)  406 ;  Miller  v.  Butler,  6  Ciish.  71 ;  Johnson  v.  Stehhins, 
5  Ind.  364 ;  Carij  v.  ^ZZ^?^,  39  Wis.  482 ;  Lich  v.  Owen,  47  Cal.  252. 
Personal  ill-will  to  the  party  libeled  is  not  essential.  Com.  v,  Odelh 
3  Pittsb.  449.  Libel  is  deemed  aggravated  scandal  from  the  fact  that 
it  is  presumed  to  have  been  entered  upon  with  coolness  and  delibera- 
tion, and  to  last  longer  and  spread  further  than  spoken  scandal.  DuBost 
V.  Beresford,  2  Camp.  511. 

Although  to  constitute  a  libel  there  must  have  been  a  cornipt  or 
malicious  intention  in  the  libeler,  jet  in  the  absence  of  an  excuse  for 
the  jDublication  which  the  law  recognizes,  such  an  intention  will  be  pre- 
sumed, and  the  offender  is  liable  to  an  action  for  damages  at  the  suit  of 
the  party  injured.  Dexter  v.  Sjyear,  4  Mason  (C.  C),  115 ;  Arrnen- 
trout  v.  Moranda,  8  Blackf.  (Ind.)  426  ;  Curtis  v.  Mussei/,  6  Gray,  261. 
Words  which  on  their  face  appear  to  be  harmless  may,  under  certain 
circumstances,  convey  a  covert  meaning  wholly  different  from  the  ordi- 
nary and  natural  interpretation  usually  put  upon  them.  To  render  such 
words  actionable  it  is  necessary  for  the  plaintiff  to  aver  and  prove  that 
the  author  of  the  libel  intended  them  to  be  understood,  and  that  they 
were  in  fact  understood  by  those  who  read  them,  in  their  covert  sense. 
Jiice  V.  Simmons,  2  Harr.  (Del.)  417 ;  State  v.  JSfeese,  2  Tayl.  (1^.  C.) 
270  ;  Croswell  v.  Weed,  25  Wend.  621.  And  see  Brennan  v.  Tracy, 
2  Mo.  App.  R.  540. 

Abusive  words,  which,  if  spoken  only,  would  not  be  actionable,  may 
become  so  when  written  or  printed  and  published.  Thus  :  merely  to 
say  of  another  that  he  is  a  rogue  and  rascal,  or  a  swindler,  would  not 
render  the  offender  liable  to  prosecution,  miless  spoken  of  the  person 
in  his  trade  or  business.  But  such  words,  when  published  and  circu- 
lated in  writing  or  print,  are  actionable  per  se.  Villers  v.  Monsley, 
2  Wils.  403  ;  Ford  v.  Johnson,  21  Ga.  399  ;  Savile  v.  Jardine,  2  H. 
Bl.  532 ;  Chase  v.  Whitlock,  3  Hill,  139  ;  Neil  v.  Altenhofen,  26 
Wis.  708.  And  it  is  no  defense  to  an  action  for  a  libel  that  it  was 
publislied  as  hearsay,  or  that  the  plaintiff  first  stated  the  same  thing  ; 
for  tliere  is  a  great  difference  between  a  man's  telling  a  ludicrous  story 
of  himself  to  his  acquaintance,  and  a  pubhcation  of  it  to  the  world. 
Cooh  V.  Ward,  6  Bing.  415 ;  Schenck  v.  Scheneh,  1  Spencer  (X.  J.), 
208. 

§  2.  What  publications  are  libelous.  Every  puljlication,  either 
by  w'iting,  printing  or  pictures,  which  charges  upon  or  imputes  to 
another  disgraceful  or  dishonest  conduct,  or  which  is  injurious  to  his 
private  character  or  credit,  or  which  tends  to  render  him  ridiculous  or 
contemptible,  or  to  make  him  feared,  or  his  society  shunned,  is  prima 
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facie  a  libel.       WhiU  v.  J^icholls,  3  How.  (U.   S.)   266 ;  Atwill  v. 
Mackintosh,  120  Mass.  177. 

The  following  are  a  few  of  the  numerous  examples  of  libel  to  be 
found  in  the  reported  cases :  Charging  an  attorney  with  offering 
himself  as  a  witness  in  order  to  divulo'e  the  secrets  of  his  clients 
{iLiggs  V.  Dennidon,  3  Johns.  Cas.  108);  or  a  commissioner  of  l)ank- 
ruptcy  with  being  a  misanthrope,  a  partisan,  stripping  the  unfortunate 
debtors  of  e\'ery  cent,  and  then  depriving  them  of  the  benefit  of  the 
act  (id.)  ;  imputing  to  a  landlord  that  he  colluded  with  an  insolvent 
tenant  {Haire  v.  Wilson,  9  B.  &  C.  645) ;  writing  of  another  that  he 
smuggled  goods  into  the  country  {Stilwell  v.  Barter,  19  "Wend.  487) ; 
imputing  to  a  physician  of  character  and  eminence  that  he  was  con- 
cerned in  vending  quack  medicines  (CZar^  v.  Freeman,  11  Beav.  117)  ; 
charging  a  brewer  with  using  filthy  and  disgusting  water  in  the  malting 
of  grain  for  brewing  {Turrill  v.  Dolloway,  17  Wend.  426) ;  writing  of 
a  publisher  of  a  newspaper  that  he  was  a  libelous  journalist,  of  a 
tradesman  that  he  knowingly  sold  bad  commodities,  or  of  a  manufac- 
turer that  he  was  a  poor  workman  and  unable  to  turn  out  good  arti- 
cles ( Wahley  v.  CooTce,  4  Exch.  518 ;  Uarman  v.  Delany,  2  Str. 
898) ;  charging  that  a  member  of  congress  was  a  fewning  sycojDhant,  a 
misrepresentative  in  congress,  and  a  groveling  office-seeker,  and  that 
he  had  abandoned  his  post  in  congress  in  pursuit  of  office  [Thovias  v. 
Croswell,  7  Johns.  264) ;  describing  a  man  as  an  infernal  villain  or  an 
itchy  old  toad,  or  as  being  in  insolvent  circumstances  and  unable  to 
pay  liis  debts,  or  as  a  mere  man  of  straw,  unfit  to  be  trusted  with 
money,  or  guilty  of  ingratitude  to  his  friends  and  benefactors,  or  of 
misconduct  in  office,  or  of  general  misconduct,  corruption,  or  neglect 
of  duty  in  the  management  of  business  intrusted  to  him  {^BeU  v. 
Stviw,  1  Bos.  &  Pidl.  331 ;  Yillers  v.  MansUy,  2  Wils.  403  ;  Mctrop. 
Saloon  Omnibus  Co.  v.  Hawkins,  4  11.  &  JST.  87 ;  Eaton  v.  Johns^ 
1  Dowl.  [X.  S.]  62 ;  Cheese  v.  Scales,  10  M.  &  ^Y.  488  ;  Cox  v.  Lee, 
L.  B.,  4  Exch.  284)  ;  publishing  of  another  that  he  has  been  guilty  of 
gross  misconduct,  and  has  insulted  two  females  and  a  gentleman  in  the 
most  bare-faced  manner  {Clement  \.  Chivis,  9  B.  <fe  C.  176)  ;  writing  of 
another  that  he  is  a  drunkard  {Giles  v.  State,  6  Ga.  276 ;  Sanderson  v. 
Caldioell,  45  N.  Y.  [6  Hand]  398 ;  S.  C,  6  Am.  Eep.  105) ;  or  insane 
{Southioick  V.  Stevens,  10  Johns.  443 ;  Perkins  v.  Mitchell^  31  Barb. 
461  ;  Morgan  v.  Lingen,  8  L.  T.  [X.  S.]  800);  charging  another  with 
being  deprived  of  a  participation  in  the  chief  ordinance  of  the  church 
to  which  he  belongs  by  reason  of  his  infamous  groundless  assertions 
{McCorkle  v.  Binns,  5  Binn.  [Penn.]  340) ;  pul)lishing  of  a  judge  tliat  he 
lacks  capacity,  that  he  has  abandoned  the  common  principles  of  truth, 
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that  lie  has  made  the  office  of  clerk  a  subject  of  private  negotiation 
between  men  to  whom  he  is  under  personal  obligation,  and  is  endeavor- 
ing to  cancel  those  debts  by  a  barter  of  office  {Rohhins  v.  Treadway, 
2  J.  J.  Marsh.  [Ky.]  540) ;  writing  of  a  person  that  he  is  about  to  com- 
mence an  action  for  a  libel,  but  that  he  will  not  like  to  bring  it  to  trial 
in  a  particular  county  because  he  is  known  there  ( Goojyer  v.  Greeley^  1 
Denio,  347) ;  stating,  in  the  criticism  of  a  book,  that  the  motives  of 
the  author  are  dishonorable  or  disreputable  {Cooper  v.  Stone,  24 
Wend.  434) ;  imputing  to  a  person  the  want  of  official  integrity,  and 
charging  that  in  his  official  capacity  he  was  induced  by  a  pecuniary  or 
valuable  consideration  to  act  in  a  particular  manner  uj^on  matters 
which  came  before  him  (  Wilson  v.  N'oonan,  23  Wis.  105) ;  publishing 
of  a  candidate  that  he  bartered  a  public  improvement  in  which  his  con- 
stituency were  interested  for  the  charter  of  a  bank  to  himself  and  his 
associates,  that  if  elected  he  will  be  an  unfaithful  representative,  and 
that  he  will,  by  criminal  indifference  or  treachery,  delay  or  defeat  such 
improvement,  in  order  to  accomplish  selfish,  sinister  and  dishonest  pur- 
poses {Powers  V.  Dubois,  17  Wend.  63)  ;  writing  of  a  man,  "  I  look 
upon  him  as  a  rascal,  and  have  watched  him  for  many  years  "  (  Wil- 
liams V.  Karnes,  4  Humph.  [Tenn.]  9) ;  or  of  a  person  that  he  is 
thought  no  more  of  than  a  horse  thief  and  counterfeiter  {Nelson  v.  Mus- 
grave,  10  Mo.  648) ;  publishing  of  a  juror  that  he  agreed  with  another 
juror  to  rest  the  determination  of  the  amount  of  damages  in  a  case  under 
their  consideration  on  a  game  of  draughts  {Com.  v.  Wright,  1  Cush.  46) ; 
or  of  a  person,  that  he  refused  to  correct  the  statement  of  a  witness  who 
was  testifying  before  a  magistrate,  when  he  knew  that  it  was  not  true 
{Coombs  V.  Rose,  8  Blackf.  [Ind.]  155)  ;  charging  another  with  know- 
ingly assisting  in  a  swindling  enterprise  (  Williams  v.  Godkin,  5  Daly 
[N.  y.],  499) ;  or  a  politician,  that,  influenced  by  a  bribe,  he  offered  a 
resolution  at  a  nominating  convention  that  no  nomination  of  a  candi- 
date for  a  particular  office  should  be  made  {Hand  v.  Winton,  38  N.  J. 
Law,  122) ;  falsely  and  maliciously  publishing  of  a  person  that  he  is 
living  in  poverty  and  extreme  destitution.  Moffatt  v.  Cauldwell,  5  T.  & 
C.  Q^.  Y.  Sup.)  256;  S.  C,  3  Hun,  26. 

Where  a  letter  w\as  addressed  to  the  wife  of  another  man,  insinuating 
that  she  had  acted  libidinously  toward  him,  had  invited  him  to  an  adul- 
terous intercourse  with  her,  and  had  sought  opportunities  to  effect  it : 
and  it  appeared  that  the  letter  was  written  and  sent  with  intent  to  abuse 
and  insult  her,  to  seduce  her  affections  from  her  husband,  entice  her 
to  commit  adultery,  and  to  bring  her  into  hatred  and  contemj)t ;  it 
was  held  that  it  constituted  a  libel.  State  v.  Avery,  7  Conn.  266.  A 
statement  in  a  newspaper  that  a  ship,  of  which  the  plaintiff  was  owner 
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and  master,  and  which  he  had  advertised  for  a  voyage,  was  not  a  sea- 
worthy ship,  and  that  Jews  had  bonglit  her  to  take  out  convicts,  was 
held  to  be  a  libel  for  which  an  action  might  be  maintained,  without 
proving  malice  or  alleging  special  damage.  Ingram  v.  Laioson^  6 
Bing.  (N.  S.)  212  ;  S.  C,  5  id.  ^^.  A  publication  which  character- 
izes a  verdict  as  infamous,  and  states  that  the  writer  cannot  express  the 
contempt  which  should  be  felt  for  those  twelve  men  who  have  thus  not 
only  offended  public  opinion,  but  have  done  injustice  to  their  oaths,  is 
a  libel  on  the  jurors  individually.     Bijers  v.  Martin,  2  Col.  605. 

The  general  rule  is,  that  it  is  libelous  ])er  se,  to  impute  to  a  person 
in  his  official  capacity,  profession,  trade,  or  business,  any  kind  of  fraud, 
dishonesty,  misconduct,  incapacity,  or  unfitness,  notwithstanding  the 
person  libeled  is  not  then  in  the  actual  enjoyment  of  his  office,  trade, 
or  business,  and  although  the  trade  or  calling  is  not  one  of  which  the 
court  can  take  judicial  notice,  if  it  be  shown  that  the  defamation  or 
matter  was  published  of  the  plaintiff,  with  reference  to  that  trade  or 
calling.  Ingram  v.  Lawson,  6  Bing.  (IST.  S.)  212  ;  Boy  dell  v.  Jones,  4 
M.  &  W.  450 ;  Foulger  v.  JSfewcomh,  L.  R.,  2  Exch.  327 ;  Gage  v. 
Bohinson,  12  Ohio,  250 ;  Cramer  v.  Biggs,  17  Wend.  209  ;  Croswell  v. 
Weed,  25  id.  621.  A  publication  which  holds  a  person  up  to  the  public 
as  wanting  in  the  qualities  and  characteristics  of  a  merchant  of  integ- 
rity and  honor  is  actionable,  although  it  relates  to  the  conduct  of  such 
person,  in  a  transaction  whicii  was  unlawful,  if  he  acted  therein  in  con- 
formity to  what  he  supposed  to  be  the  law  and  usage  in  similar  cases. 
Chenery  v.  Goodrich,  98  Mass.  224. 

Scandal  expressed  in  allegory  or  irony  may  amount  to  a  libel  {Peake 
V.  Oldham,  Co^-p.  275  ;  Woolnoth  v.  Meadows,  5  East,  463 ;  Ilill- 
house  V.  Dunning,  6  Conn.  391)  ;  such  as  imputing  to  a  person  the 
qualities  of  the  frozen  snake  in  the  fable  {Iloare  v.  SHverloek,  12  Q.  B. 
632) ;  or  a  writing  which,  after  enumerating  several  a.-ts  of  public 
charity  done  by  a  person,  proceeds  :  "  You  will  not  [)lay  the  Jew  nor 
the  hypocrite  ;"  and  then  insinuates,  that  what  the  person  did  is  owing 
to  bis  vainglory.  A  declaration  was  held  good  where  the  libel  com- 
plained of  consisted  of  a  paragraph  in  a  newspaper,  entitled,  "  An  hon- 
est lawyer,"  followed  by  an  imputation  upon  the  plaintiff,  of  sharp 
practice.  Boydell  v.  Jones,  4  M.  &  "W.  446.  Doggerel  verses  describ- 
ing another  as  stinking  of  brimstone,  and  having  the  itch,  are  libelous. 
Villers  v.  Monsley,  2  Wils.  403.  The  defendant  printed  and  published 
of  the  plaintiff,  a  witness  in  a  cause  then  lately  tried  in  the  supreme 
court,  the  following :  "  xVffidavits.  Our  army  swore  terribly  in  Flan- 
ders, said  Uncle  Toljy,  and  if  Uncle  Toby  were  here  now,  he  might  say 
the  same  of  some  modern  swearers.    The  man  at  the  sign  of  the  Bible, 
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the  plaintiff,  is  no  slouch  at  swearing  to  an  old  storj."  "  These  words," 
said  the  coui't,  "  import  that  the  plaintiff  swore  with  levity,  rashly,  and 
inconsiderately,  without  due  regard  to  the  solemnity  of  an  oath,  or  to 
the  truth  or  accuracy  of  what  he  said.  J£  the  words  do  not  impute 
perjury  in  the  legal  sense,  they  hold  the  plaintiff  up  to  contempt  and 
ridicule,  as  thoughtless,  or  so  immoral,  as  to  be  regardless  of  the  obli- 
gations becoming  a  witness,  and  therefore  utterly  unworthy  of  credit. 
In  this  view  the  words  are  actionable."  /Steele  v.  /Southwick,  9  Johns. 
21-i.  An  obituary  notice  of  a  person  living,  if  written  and  pubhshed 
falsely  and  maliciously,  is  a  libel.  McBride  v.  Ellis,  9  Rich.  (S.  C.) 
313.  To  publish  in  writing  an  expression  of  belief  that  one  has  com- 
mitted a  felony  is  actionable  jper  se  /  and  the  fact  that  the  reasons  for 
the  belief  are  also  given  will  not  affect  the  question,  unless  those  rea- 
sons explain  away  the  charge.  Johnson  v.  St.  Louis  JJisj>atch  Co.,  2 
Mo.  App.  R.  565. 

The  following,  entered  on  the  books  of  a  corporation,  is  actionable, 
if  intended  by  the  defendant  to  impute  dishonesty  to  the  plaintiff",  and 
if  it  was  so  understood  by  those  who  read  it :  "  This  company,  for  good 
and  sufficient  reasons,  has  resolved  to  dismiss  D.  D.  Maynard  from  its 
service."  Maynard  v.  Fireraaii's  Fund  Ins.  Co.,  47  Cal.  207.  A 
defamatory  writing,  which  expresses  only  onr  or  two  letters  of  a  name, 
in  such  a  manner  that  what  goes  before  and  follows  after  it  must  be 
understood  to  signify  a  certain  person,  and  would  be  nonsense  if  strained 
to  any  other  meaning,  is  as  much  a  libel  as  if  it  expressed  the  whole 
name.  JBourke  v.  Warren,  2  Car.  &  P.  307  ;  jRoach  v.  Read,  2  Atk. 
469. 

A  caricature,  drawn  or  painted,  is  often  more  scandalous  than  any 
written  representation ;  and  the  same  may  be  said  of  burning  a  person 
in  Q^g'^,  and  other  similar  acts.  An  action  was  sustained  for  setting- 
up  a  lamp  adjoining  the  dwelling-house  of  the  plaintiff,  and  keeping  it 
burning  in  the  day-time,  with  intent  to  convey  the  impression  that  the 
plaintiff  was  the  keeper  of  a  brothel.  Jefferies  v.  Dunconnhe,  11  East, 
226.  A  libel  may  be  contained  in  hieroglyphics,  or  in  a  rebus,  or  ana- 
gram ;  or  in  language  which  is  obscure,  from  being  grossly  illiterate ;  or 
in  slang  terms,  whether  referring  to  specific  charges  or  not ;  or  by  an 
insinuation  in  the  form  of  an  interrogatory ;  or  by  comparing  another 
with  odious  characters  in  a  work  of  fiction.  Dighy  v.  Thompson,  4 
B.  &  Ad.  S21 ;  1  Nev.  &;  Man.  485 ;  Reg.  v.  Gathercole,  2  Lew.  C.  C. 
1.25 ;  Woodgate  v.  Rideout,  4  F.  &  F.  202  ;  Sawyer  v.  Eifert,  2  JS".  k 
McCord,  511. 

Responsibility  may  result  for  libelous  matter  contained  in  a  paper 
filed  in  court.     Thus,  where  the  defendant,  without  probable  cause. 
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maliciously  made  an  affidavit  containing  libelous  matter  and  filed  it  in 
a  suit  to  which  he  was  not  a  party,  whereby  the  plaintiff  was  damaged 
in  his  business  and  in  his  reputation  as  a  good  citizen  and  an  honorable 
man,  the  defendant  was  held  liable  for  the  damage.  Kelly  v.  Lajitte, 
28  La.  Ann.  435.  But  a  party  cannot  be  held  liable  in  damages  for 
allegations  set  up  by  hun  in  his  pleadings  in  a  suit,  which  assail  the 
cliaracter  of  the  other  part}-,  when  it  appears  that  the  circumstances 
were  such  that  he  might  reasonably  have  believed  that  the  allegations 
were  true.      Wallace  v.  J^ew  Orleans^  etc.,  R.  It.  Co..,  29  La.  Ann.  ^^. 

§  3.  What  publications  are  not  libelous.  It  is  not  hbelous, 
merely  to  write  of  a  person  that  he  has  done  something  in  Ijad  taste, 
or  that  he  has  kept  company  unworthy  of  his  position  in  society,  or  of 
his  position  in  his  profession.  Clayx.  Boljerts,  9  Jur.  (X.  S.)  580.  The 
following  notice  was  posted  up  in  a  public  room  :  "'  The  Rev.  J.  Rob- 
inson, the  plaintiff',  and  Mr.  J.  K.,  inliabitants  of  this  town,  not  being 
persons  to  whom  the  proprietors,  or  annual  subscribers,  think  it  proper 
to  associate  with,  are  excluded  from  this  room."  Held  not  actionable, 
for  the  reason  that  it  did  not  represent  the  plaintiff"  as  an  improper 
person  for  general  society,  but  merely  stated  the  opinion  of  the  defend- 
ants, that  the  parties  excluded  were  not  suitable  persons  to  be  associated 
with  the  defendants,  and  did  not  necessarily  impute  any  thing  deroga- 
tory to  the  moral  character  of  the  parties  Harman  v.  Delany,  2  Str. 
898.  It  is  not  libelous  to  publish  in  a  newspaper  that  a  certain  physi- 
cian meets  homoeopathists  in  consultation,  though  the  declaration  alleges 
that  the  profession  regard  the  meeting  of  homceopathists  in  consultation 
as  a  breach  of  professional  etiquette,  and  injurious  to  the  professional 
character,  reputation,  and  practice  of  a  physician.  Clay  v.  Itoherts,  9 
Jur.  (N.  S.)  580  ;  11  W.  R.  649 ;  8  L.  T.  {N.  S.)  397,  Exch. 

Publishing  of  a  tradesman,  that  his  goods  are  bad,  is  not  actionable, 
if  made  bona  Jide,  and  is  true  ;  nor  a  statement  in  a  newspaper,  that  a 
certain  invention  is  different  from  what  the  inventor  represents  it  to  be, 
unless  falsely  and  maliciously  made.  But  imputing  to  a  tradesnum, 
that  he  is  in  the  habit  of  selling  goods  which  he  knows  to  be  bad,  would 
be  libelous.     Evans  \.  Harlrm^  5  Q.  B.  024. 

Mere  puffs  between  rival  tradesmen,  the  one  depreciating  the  other's 
goods,  and  exalting  his  own  above  them,  are  not  libelous.  Evans  v. 
Harlow,  5  Q.  B.  624.  An  action  cannot,  therefore,  be  maintained  for 
an  imputation  that  the  goods  of  a  certain  dealer  are  inferior  to  those  of 
another,  although  the  imputation  be  false,  and  special  damage  be 
alleged.  Young  v.  Maerae,  3  B.  &  S.  264  ;  contra,  Western  Counties 
Manure  Co.  v.  Lau^es  Cheinical  Manure  Co.,  L.  R..  9  Exch.  222  ;  10 
Eng.  Rep.  395.     The  same  is  true  of  a  publication  consisting  of  the 
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certificate  of  a  professor  of  chemistry,  embodying  the  result  of  a  com- 
parison between  oils  sold  by  the  plaintiff  and  defendant,  showing  that 
the  plaintiif 's  oil  was  inferior  to  the  defendant's  ( Youiig  v,  Macrae,  3 
B.  &  S.  264) ;  and  also,  of  a  publication  cautioning  the  public  to  deal 
with  the  agent  of  the  defendants,  if  they  wished  to  procure  genuine 
Franklin  coal,  and  stating  that  they  had  neither  sold  nor  sliipped 
Franklin  coal  to  any  party  except  their  agent.  Boynton  v.  Reming- 
ton, 3  Allen,  39Y. 

A  publication  relative  to  a  person's  conduct  in  prosecuting  an  illegal 
business  which  involves  moral  turpitude,  or  may  fairly  be  held  to  affect 
his  general  character,  is  not  actionable.  Manning  v,  Clement,  7  Bing. 
362  ;  Chenery  v.  Goodrich,  98  Mass.  224.  But  it  is  otherwise  of  a 
publication  which  charges  fraud  beyond  an  illegal  transaction ;  as  to 
publish  of  another  that  he  cheated  in  gambling  and  playing  at  dice. 
Greville  v.  Chapman,  5  Q.  B.  744. 

Publishing  of  another,  who  had  been  found  guilty  of  selling  spirit- 
uous liquors  in  violation  of  law,  that  he  was  a  convicted  felon,  was 
held  not  libelous,  if  understood  by  the  public  to  mean  only  an  ofEense 
against  the  excise  law.  Perry  v.  Man,  1  R.  I.  263.  Charging  that 
the  plaintiff  has  figured  quite  prominently  in  some  of  the  squatter 
riots  is  not  libelous  i)er  se,  as  imputing  to  the  plaintiff  the  offense  of 
having  been  wrongfully  and  wantonly  engaged  in  committing  breaches 
of  the  peace.  Clarke  v.  Fitch,  41  Cal.  472.  Publishing  of  a  person 
that  he  forged  sentiments  and  words  for  Silas  Wright,  which  he  never 
uttered,  without  stating  what  the  sentiments  and  words  were,  is  not 
libelous.  Cramer  v.  Noonan,  4  Wis.  231.  And  the  same  is  true  of 
a  report  of  the  condition  of  schools,  made  by  the  school  committee  to 
the  town,  and  published  by  the  defendants  in  their  official  capacity, 
pursuant  to  law,  stating  that  the  prudential  committee  employed  a 
teacher,  and  placed  her  in  charge  of  a  school,  contrary  to  law,  took 
possession  of  the  school-house,  and  forcibly  excluded  the  school  com- 
mittee, and  the  teachers  employed  by  them,  without  imputing  corrupt 
motives,     Shattuch  v,  Allen,  4  Gray,  540, 

As  injury  to  the  plamtiff's  character  in  public  estimation  is  the  basis 
of  the  action,  an  action  cannot  be  maintained  for  the  libelous  contents 
of  a  letter  delivered  to  the  party  himself,  and  not  exhibited  or  its  con- 
tents made  known  to  any  other  person.  Mcintosh  v.  Matherly,  9  B. 
Monr.  119.  (Yov  j^yimleged  communications,  see  post,  304,  309,  art. 
3,  §§  2  and  3.) 

§  4.  Of  the  malicious  intent.  Malice  in  an  action  for  a  libel  con- 
sists in  intentionally  publishing,  without  justifiable  cause,  that  which 
is  injurious  to  the  character  of  another.     Hagan  v.  Hendry,  18  Md. 
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177.  The  term  "  malice  "  does  not  necessarily  import  ill-will  toward  the 
party  injured,  but  only  that  the  defendant  in  publishing  the  libel  was 
actuated  by  improper  and  unjustifiable  motives.  Com.  v.  Bonner^  9 
Mete.  410,  And  see  Gott  v.  Pulsifer,  122  Mass.  235.  Wlien  the 
natural  effect  of  the  language  of  the  publication  is  to  vilify  another, 
the  offender  is  deemed  in  point  of  law  to  have  intended  the  con- 
sequences resulting  from  his  act,  and  it  is  no  less  a  libel  if  there  was  no 
8uch  actual  intent.  Curtis  v.  Mussei/,  6  Gray,  201 ;  Detroit  Daily 
Post  Co.  V.  Mc Arthur,  16  Mich.  447;  Sanderson  v.  Caldwell,  45  N. 
y.  (6  Hand)  398  ;  S.  C,  6  Am.  Rep.  105 ;  BaTcer  v.  Young,  44  111. 
42  ;  Dillard  v.  Collins,  25  Gratt.  343  ;  Burt  v.  McBain,  29  Mich. 
206 ;  Lick  v.  Owen,  47  Cal.  252 ;  JIarwood  v.  Keech,  6  N.  Y.  Sup. 
(T.  &  C.)  065  ;  S.  C,  4  Hun,  389.  And  see  Samuels  v.  Evening 
Mail  Asso.,  9  Hun  (N.  Y.),  288.  Or  if  the  defendant  believed  that  the 
charge  was  true,  where  the  circumstances  show  an  indifference  to  its 
truth  or  falsity.  Ilaire  v.  Wilson,  9  B.  &  C.  643  ;  Fisher  v.  Clementi 
10  id.  472 ;  Smart  v.  Blarichard,  42  jST.  H.  137  ;  Whittemore  v.  Weiss, 
33  Mich.  348  ;  Wilson  v.  Noonan,  35  Wis.  32 L  Where,  on  the  trial 
of  an  action  for  libel,  the  instruction,  which  the  court  was  asked  to 
give,  assumed  that  there  might  be  an  entire  want  of  malice  without 
makiug  any  distinction  between  the  malice  which  the  law  implies 
from  the  wrongful  and  unlawful  publication,  and  that  which  has  its 
foundation  in  a  depraved,  wicked,  or  malignant  intention  to  injui-e 
and  defame,  it  was  held  that  the  instruction  was  properly  refused. 
Wilson  V.  Noonan,  27  Wis.  598. 

Although  the  gist  of  the  action  for  libel  is  the  malice,  or  intention 
of  the  defendant  to  injure  the  character  of  the  plaintiff,  and  malice  is 
implied  whenever  the  language  employed  is  libelous  (  Washhurn  v. 
Cooke,  3  Denio,  110;  Lucas  v.  Case,  9  Bush  [Ky.],  297;  Byrket  v. 
Monohon,  7  Blackf.  [Ind.]  83),  3'et,  as  the  degree  of  malice,  or  extent 
of  the  defendant's  disposition  to  injure  the  plaintiff's  character,  does 
not  always  fully  appear  from  the  libel  itself,  resort  may  be  had  to  the 
conduct  and  conversation  of  the  defendant.  Where  the  circumstances 
show  that  the  defendant  may  reasonably  be  supposed  to  have  had  a 
just  and  worthy  motive  in  making  the  charge,  the  law  ceases  to  infer 
malice  from  the  falsity  of  the  charge,  and  requires  of  the  plaintiff 
other  proof  of  its  existence.  Lewis  v.  Chapman,  10  N.  Y.  (2  Smith) 
372 ;  Simmons  v.  Holster,  13  Minn.  249 ;  Liddle  v.  Hodges,  2  Bosw. 
(N.  Y.)  537.  Wlien  the  burden  of  proving  express  malice  is  thus 
thrown  upon  the  plaintiff,  he  may  give  evidence  of  any  personal  hos- 
tility, or  spite,  entertained  against  him,  by  the  defendant.  Fry  v. 
Bennett,  28  N.  Y.  (1  Tiff.)  324 ;  S.  C,  3  Bosw.  200.  An  intent  to 
v.. I,.  IV.— 37 
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villify  may  be  shown  by  threats,  or  other  language,  indicative  of  ill- 
will,  or  by  conduct  evincive  of  similar  feelings.  Hart  v.  Meed,  1  B. 
Monr.  (Ky.)  166;  Morgan  v.  Livingstori,  2  Eich.  (S.  C.)  573.  As  if 
the  publication  were,  at  the  time,  known  to  be  false  ;  or  was  made  with- 
out authority ;  or  indifference  was  manifested,  whether  the  charge  was 
true  or  false,  and  whether  the  plaintiff  was  injured  or  not ;  or  there 
was  a  neglect  to  repair  the  injury,  by  retracting  the  charge,  when  it 
was  discovered  to  be  false.  Moore  v.  Stevenson,  27  Conn.  14 ;  Hotch.- 
kiss  V.  Porter,  30  id.  414.  The  publication  of  defamatory  matter  in 
a  way  more  injurious  than  was  required  would  afford  evidence  of 
malice ;  as  the  transmission,  unnecessarily,  of  libelous  matter  by  tele- 
graph, or  by  postal  card,  when  it  might  have  been  sent  by  letter. 
Williamson  v.  Freer,  L.  K.,  9  C.  P.  393 ;  10  Eng.  R.  225 ;  43  L.  J.  C. 
P.  161.  Distinct  libels  against  the  plaintiff  not  declared  on  may  be 
given  in  evidence,  to  show  the  quo  animo  (  Yanderveer  v.  Sutjphin,  5 
Ohio  St.  293 ;  Curtis  v.  Mussey,  6  Gray,  261 ;  White  v.  Say  ward,  33 
Me.  322) ;  but  not  subsequent  publications,  which  do  not  relate  to  the 
libel  in  suit.  Mix  v.  Woodward,  12  Conn.  262.  See  Pearson  v. 
Leinaitre,  6  Scott  N.  R.  607 ;  Schoonover  v.  Powe,  7  Blackf.  (Ind.) 
202  ;  Flamingham  v.  Boucher,  ^V  right  (Ohio),  746 ;  Poot  v.  Lowndes, 
6  Hill,  518.  Handbills  circulated  by  the  defendant,  or  a  letter  written 
by  him  to  the  plaintiff,  on  the  same  subject  as  the  libel,  would  be  good 
evidence  to  show  the  quo  animo  with  which  the  libel  was  published- 
Bond  V.  Douglas,  7  Car.  &  P.  626 ;  Tarpley  v.  Blabey,  2  Bing.  IST. 
C.  437 ;  2  Scott,  642.  See,  also,  Cheritree  v.  Poggen,  67  Barb.  124. 
But  the  refusal  of  the  sub-editor  of  a  newspaper  to  publish  a  retraction 
of  a  libelous  article  published  in  such  newspaper  is  not  admissible  in 
evidence,  to  show  malice  on  the  part  of  the  proprietors  of  the  paper. 
Edsall  V.  Broohs,  2  Robt.  (N.  Y.)  414;  S.  C,  33  How.  191.  And  to 
maintain  an  action  for  an  alleged  libel  injurious  to  the  plaintiff's  bus- 
iness, it  is  not  enough  to  show  that  the  defendant's  publication  was 
false,  but  there  must  be  proof  of  malice  or  a  willful  purpose  to  inflict 
injury.  If  the  defendant  published  the  article  in  good  faith,  as  a 
warning  to  dealers  against  an  invasion  of  his  rights,  a  mistake  on  his 
part,  as  to  the  validity  of  his  right,  would  not  render  him  liable  to  an 
action.  Hovey  v.  The  Puller  Tip  Pencil  Co.,  57  N.  Y.  (12  Sick.) 
119  ;  15  Am.  Rep.  470  ;  Wren  v.  Weild,  L.  R.,  4  Q.  B.  730. 

All  persons  who  give  currency  to  a  libelous  publication  are  equally 
guilty  with  the  one  who  originated  it.  Cade  v.  Pedditt,  15  La.  Ann. 
492.  It  is,  therefore,  no  justification  that  the  libelous  matter  was  pre- 
viously published  by  a  third  person,  and  that  the  defendant  at  the  time 
of  the  publication  disclosed  the  name  of  that  person,  and  believed  all 
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the  statements  contained  in  the  libeL  Sans  v.  Joerris,  14  Wis.  663  ; 
aiarJcson  v.  McCarty^  5  Blackf.  (Ind.)  57-1.  So,  publisliing  in  a  news- 
paper a  libeh3iis  article  wliich  is  taken  from  another  paper,  giving  the 
autliority,  contradicting  some  of  the  statements,  and  saying  nothing 
abont  the  libelous  charges,  constitutes  libel.  Ilotchhiss  v.  Olipliant, 
2  Hill,  510.  And  a  person  cannot  protect  himself  from  responsibility 
for  a  libel  on  the  ground  that  the  libelous  matter  ■  was  the  subject  of 
general  rumor  {Johnston  v.  Lance,  7  Ired.  [N.  C]  448) ;  nor  by  plead- 
ing his  ignorance  of  the  real  parties  who  are  attacked,  if  he  knows  the 
jxiblication  to  be  libelous.     Dexter  v.  Spear,  4  Mason  (C.  C),  115. 

Although  an  article  in  a  newspaper  may  have  been  intended  by  the 
writer  to  be  libelous  and  to  apply  to  the  plaintiff,  yet,  if  the  publisher 
of  the  paper  did  not  know  that  the  article  applied  to  him,  but  sup- 
posed that  it  was  a  mere  fancy  sketch  or  fictitious  story,  the  publisher 
is  not  liable.  Smith  v.  Ashley,  11  Mete.  367.  But  where  a  book  or 
pamphlet  containing  libelous  matter  is  sold  from  a  bookseller's  shop, 
in  the  usual  course  of  trade,  it  is  no  excuse  that  the  bookseller  was 
ignorant  of  the  contents  of  the  book,  or  that  it  was  sold  by  a  servant 
when  the  master  was  absent,  and  had  no  knowledge  that  such  a  book 
had  ever  been  in  his  shop,  or  was  sold  on  his  account.  Nutfs  Case, 
Fitzg,  47.  And  the  publisher  and  proprietor  of  a  newspaper  is  respons- 
ible for  a  libel  publislied  therein,  tliough  inserted  by  his  employees  in 
his  absence  and  without  his  knowledge  or  consent  {Dunn  v.  Hall, 
Smith  [Ind.J,  228  ;  S.  C,  1  Ind.  344  ;  Huf  v.  Bennett,  4  Sandf.  [N. 
Y.]  120);  or  contrary  to  his  instructions.  PerretY.  Times  Newsjxqyer, 
25  La.  Ann.  170. 

§  5.  Construction  of  the  language.  The  court  may,  in  its  dis- 
cretion, instruct  the  jury  tliat  the  publication  is,  in  point  of  law,  a  libel 
{Tuson  V.  Evans,  12  Ad.  &  E.  733  ;  Levi  v.  Milne,  4  Bing.  195) ;  but 
it  is  not  bound  to  do  so.  The  more  proper  course  is  for  the  judge  to 
define  what  is  a  libel,  and  to  leave  it  to  the  jury  to  say  whether  the 
publication  falls  within  that  definition.  Baylis  v.  Lawrence,  11  Ad. 
&  E.  105  ;  Lleariie  v.  Stowell,  12  id.  719  ;  Shattuck  v.  Allen,  4  Gray, 
540  ;  Hunt  v.  Bennett,  19  N.  Y.  (5  Smith)  173.  The  judge  may  charge 
the  jury  that  they  are  to  consider  the  entire  writing,  and  say  what  is 
its  meaning,  and  what  it  imputes  to  the  plaintiff,  as  to  motives,  objects, 
principles,  acts,  and  character ;  and  if  found  to  be  such,  according  to 
the  definition  given,  as  to  render  the  writing  libelous,  false,  and 
malicious,  the  verdict  must  be  for  the  plaintiff.  Graves  v.  Waller,  19 
Conn.  90.  When  the  declaration  sets  fortli  only  a  part  of  the  publica- 
tion and  the  whole  is  read  without  objection,  tlie  jury  may  consider 
the  whole,  in  order  to  determine  the  meaning  of  the  part   declared  on. 
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Ooodrich  v.  Stone,  11  Mete.  486.  Where  a  writing  alleged  to  be 
libelous  contains  malicious  statements  concerning  other  persons  beside 
the  plaintiff,  the  jury  may  infer  therefrom  that  what  is  said  of  the 
plaintiff  is  also  malicious.     Miller  v.  Butler^  6  Cush.  71. 

"Where  a  libel,  untrue  in  fact,  is  published  under  the  belief  that  it  is 
true,  the  question  whether  the  occasion  justified  the  act  is  one  of  law. 
Darly  v.  Ouseley,  36  Eng.  L.  &  Eq.  518  ;  1  H.  &  N.  1.  If  there  be 
no  evidence  of  such  facts  and  circumstances  as  would,  if  found  by  the 
jury,  raise  either  an  absolute  or  qualified  justification  or  excuse,  the 
question  of  malice  is  a  legal  inference.  Bromage  v.  Prosser,  4  B.  & 
C.  247 ;  Jarnigan  v.  Fleming,  43  Miss.  710 ;  Dillard  v.  Collins,  25 
Gratt.  (Ya.)  343 ;   Oott  v.  Pulsifer,   122  Mass.   235. 

When  the  language  of  an  alleged  libel  is  ambiguous  and  capable  of 
being  understood  in  an  innocent,  and  harmless,  as  well  as  in  an 
injurious  sense,  its  interpretation  is  a  question  for  the  jury.  But  if, 
upon  an  examination  of  the  whole  writing,  and  a  comparison  of  its 
different  parts,  it  appears  to  admit  of  no  just  construction,  except  one 
which  is  injurious  to  the  plaintiff,  its  meaning  is  to  be  determined  by 
the  court.  Havre  v.  Wilson,  9  B.  &  C.  643  ;  Fisher  v.  Clement,  10 
id.  472 ;  Iloare  v.  Silverlock,  12  Q.  B.  632  ;  Van  Vechten  v.  IlqpkinSy 
5  Johns.  211 ;  Snyder  v.  Andrews,  6  Barb.  43 ;  Lewis  v.  C/iap7nan, 
16  N.  Y.  (2  Smith)  639  ;  Fittock  v.  O'Niell,  63  Penn.  St.  253  ;  3  Am. 
Rep.  544.  If  the  meaning  of  the  publication  is  so  obscure,  that  it  is 
incapable  of  being  understood,  the  action  cannot  be  maintained,  al- 
though the  plaintiff's  name  is  mentioned,  and  the  writing  was  evidently 
meant  to  annoy  him.  Cajpel  v.  Jones,  4  C.  B.  263.  But  the  case  ought 
always  to  be  submitted  to  the  jury,  unless  the  court  can  see  upon  the 
face  of  the  record  that  the  matter  is  not  libelous.  Fray  v.  Fray,  17 
C.  B.  (N.  S.)  603. 

The  question  as  to  the  person  referred  to  in  a  libelous  publication  is 
one  of  fact  to  be  determined  by  the  jury.  State  v.  Jeandell,  5  Ear- 
ring. (Del.)  475.  Likewise  as  to  the  question  whether  the  language  of 
the  publication  was  intended  in  a  sense  injurious  to  the  plaintiff.  Sim- 
inons  v.  Morse,  6  Jones  (N.  C),  6;  Edsall  v.  Broohs,  3  Rob.  (N.  Y.) 
284 ;  Edwards  v.  Chandler,  14  Mich.  471 ;  Fugh  v.  McCarty,  40  Ga. 
444.  And  so,  also,  is  the  question  as  to  the  fairness  of  a  report  of  pro- 
ceedings before  a  magistrate,  or  a  court  of  justice.  Street  v.  TJie 
Licensed  Victuallers'  Sac,  22  W.  R.  553 ;  FisTc  Allah  Bey  v.  White- 
hurst,  18  L.  T.  (N.  S.)  615 ;  Green  v.  Telfair,  20  Barb.  11 ;  Huf  v. 
Bennett,  4  Sandf.  (N.  Y.)  120. 

In  construing  an  alleged  libelous  publication,  it  is  the  duty  of  the 
court  and  jury  to  consider  the  scope  and  object  of  the  whole  article, 
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and  to  understand  it  in  the  same  manner  that  others  would  naturally 
do,  without  a  strained  endeavor  to  palliate  the  offense.  Cooper  v. 
Greeley,  1  Denio,  358;  More  v.  Bennett,  48  N.  Y.  (3  Sick.)  472; 
Stewart  v.  Wilson,  23  Minn.  449.  Where  the  alleged  libel  was  as 
follows :  "  Threatening  letters.  The  Middlesex  grand  jury  have 
returned  a  true  bill  against  a  gentleman  of  some  property,  named 
French ;  "  it  was  held  that  the  words  could  not  be  read  in  any  other 
sense,  than  that  the  grand  jury  had  found  a  true  bill  against  the  plain- 
tiff, whose  name  was  French,  for  sending  threatening  letters,  and  that 
such  a  bill  imported  an  unlawful  threatening  letter.  Harvey  v. 
Frenoh,  1  Cr.  &  M.  17.  When  it  is  doubtful  whether  the  language 
imputes  any  thing  injurious  to  the  plaintiff,  the  question  for  the  jury 
is  not  whether  the  intention  was  to  injure  the  plaintiff,  but  whether 
the  tendency  of  the  publication  is  injurious  to  him.  Fisher  v. 
Clement,  10  B.  &  C.  472.  Where,  from  the  fact  that  a  blank  was  left 
for  the  name,  or  only  initials  were  given,  or  that  a  fictitious  name  was 
introduced,  it  is  doubtful  whether  or  not  the  plaintiff  was  intended, 
witnesses  are  competent,  who  from  their  knowledge  of  the  parties,  and 
the  circumstances,  are  able  to  form  a  conclusion  as  to  the  defendant's 
intention,  and  the  application  of  the  libel.  And  the  declarations  of 
spectators,  when  they  look  at  a  libelous  picture  publicly  exhibited,  is 
evidence  to  show  that  it  was  meant  to  represent  the  party  alleged  to 
have  been  libeled.  De  Bost  v.  Beresford,'i  Camp.  512;  Meriwether 
V.  Turner,  19  L.  J.  C.  P.  10;  Simtrt  v.  Blanchard,  42  N.  H.  137; 
DeArmond  v.  Armstrong,  37  Ind.  35.  But  in  action  for  a  libel  con- 
tained in  a  newspaper,  it  is  not  proper  to  show  by  a  witness  that  on 
reading  the  article  he  considered  that  the  plaintiff  was  the  person  in- 
tended. White  V.  Sayward,  33  Me.  322 ;  Goodrich  v.  Stone,  11 
Mete.  486. 

Where  "perjury"  has  been  charged  in  an  alleged  libel,  it  is  for  the 
jury  to  determine,  by  a  scrutiny  of  the  whole  publication,  whether  the 
word  was  used  by  the  defendant  in  a  popular  sense,  or  as  charging  the 
technical  crime  of  perjury.  Hawkins  y.  New  Orleans  Printing,  etc., 
Co.,  29  La.  Ann.  134. 

§  G.  What  is  a  publication.  A  publication  of  the  libel,  which  is 
necessary  to  complete  the  offense  and  render  it  actionable,  may  be 
effected  in  a  variety  of  ways,  as  by  distributing,  speaking,  singing, 
sending  it  by  telegraph,  or  showing  it;  and  the  fact  of  publication 
may  be  gathered  from  the  whole  declaration,  without  special  averment. 
Rex\.  Burdett,  4  B.  &  Aid.  126;  Baldioln  v.  Elphhiston,  2  W. 
Bl.  1037  ;  WiUiainson  v.  Freer,  L.  R.,  9  C.  P.  393 ;  10  Eng.  Rep. 
225  ;  Entick  v.  Carrington,  1 1    St.  Tr.  321  ;  Rex  v.  Alnwn,  5   Burr. 
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2689;  Resp  v.  Davis,  3  Yeates  (Penn.),  128  One  who  knowingly 
circulates  a  libel,  publishes  it.  But  to  constitute  a  publication  it  is 
not  necessary  that  the  contents  of  the  writing  should  be  communi- 
cated to  the  public  generally.  It  is  sufficient,  if  they  are  made  known 
to  a  single  third  person.  Keadin^  a  libelous  letter  aloud  to  another 
constitutes  a  publication.  Snyder  v.  Andrews,  6  Barb.  43.  Where 
the  writer  of  a  letter  containing  a  libel,  after  sending  it  sealed,  re- 
marked in  the  presence  of  several  persons  that  he  got  another  to  write 
the  letter  for  him,  that  he  put  his  name  to  it  and  kept  a  copy,  and 
then  stated  the  contents  of  the  letter  without  exhibiting  it  or  the 
copy,  it  was  held  a  publication  of  the  libel.  Adams  v.  Lawson,  17 
Gratt.  (Va.)  250.  When  a  letter  is  given  to  a  person  to  copy,  the 
copy  immediately  sent  to  a  foreign  country,  and  the  original  kept 
in  the  defendant's  possession,  it  is  a  publication  here,  although  the 
person  abroad,  to  whom  the  letter  is  addressed,  does  not  understand 
the  language  in  which  the  letter  is  written.  Kiene  v.  Ruff,  1  Iowa, 
482. 

If  a  person  wraps  up  a  libelous  publication  and  sends  it  into  an- 
other county  by  a  boy,  the  person  sending  the  paper  publishes  it  and 
not  the  boy,  who  is  ignorant  of  the  contents  of  the  paper.  Rex  v. 
jBurdett,  4  B.  &  Aid.  125.  So,  the  innocent  delivery  of  a  sealed  letter 
by  a  postmaster,  or  by  another  at  his  request,  would  not  be  a  publica- 
tion of  a  libel,  which  was  in  the  letter  without  his  knowledge.  But  it 
would  be  a  publication  if  he  knew  any  thing  of  the  libel  before 
delivery,  or  circulated  others  of  the  same  kind  after  knowledge  of  it ; 
and  his  acts  and  declarations,  at  the  time  of  the  delivery  of  the  letter, 
would  be  evidence  of  knowledge.  Layton  v.  Harris,  3  Harring. 
(Del.)  406. 

It  has  been  seen,  ante,  287,  §  3,  that  when  a  letter,  containing  a  libel, 
is  written  to  and  received  by  the  plaintiff  alone,  it  is  not  such  a  publica- 
tion as  will  support  an  action.  Phillips  v.  Jansen,  2  Esp.  624  ;  Lyle 
V.  Clason,  1  Caines  (N.  Y.),  581 ;  Mcintosh  v.  Matherly,  9  B.  Monr. 
(Ky.)  119.  Where,  therefore,  a  libelous  letter,  folded  but  not  sealed, 
was  delivered  to  another  to  be  carried  to  the  plaintiff,  and  was  so  con- 
veyed by  him,  but  without  reading  it,  it  was  held  that  an  action  would 
not  lie.  Clutterhuck  v.  Chaffers,  1  Stark.  471.  And  throwing  a  sealed 
letter  addressed  to  the  plaintiff  into  the  inclosure  of  another,  who 
delivers  it  to  the  plaintiff,  is  not  a  publication,  although  the  plaintiff 
afterward  repeats  the  contents  of  the  letter  publicly,  and  the  defendant 
acknowledges  that  he  is  the  author  of  it.  Fonville  v.  McNease,  Dudley 
(S.  C),  303.  But  where  the  defendant  wrote  a  letter  containing  a  libel 
to  the  plaintiff,  knowing  that  the  clerk  of  the  plaintiff  in  his  absence 
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Was  in  the  habit  of  opening  the  plaintiflPs  letters,  and  the  letter  was 
received  and  opened  by  tlie  clerk  before  it  was  seen  by  the  plaintiff,  it 
was  held  that  there  was  sufficient  evidence  for  the  jury  to  consider 
whether  the  defendant  did  not  intend  to  put  the  clerk  in  possession  of 
the  letter,  and  if  he  did,  it  amounted  to  a  publication.  Delacroix  v. 
Thevenot,  'i  Stark.  63.  And  where  a  letter  containing  a  libel  against 
the  plaintiff,  and  addressed  to  the  plaintiff's  clerk,  was  opened  by  the 
plaintiff  and  shown  to  his  clerk,  it  was  held  to  be  a  publication  by  the 
defendant.  Ahem  v.  Maguire^  Arms,  M.  &  O.  (Ir.)  3.  There  may 
be  a  publication,  although  the  person  to  whom  the  libel  is  shown  is 
enjoined  to  keep  it  secret.  McGowanY.  Manifee^  7  Monr.  (Ky.)  314. 
But  where  a  person  has  a  libelous  caricature  in  his  house,  it  is  not  a 
publication  for  him  to  show  it  to  another  upon  being  asked  to  do  so. 
jSmith  V.  Wood,  3  Camp.  323. 

A  sealed  letter  addressed  and  delivered  to  the  wife,  containing  a 
libel  on  her  husband,  is  a  publication.  Schenck  v.  Schenok,  1  Spencer 
(N.  J.),  208  ;  Wen7nan  v.  Ash,  13  C.  B.  837  ;  22  L.  J.  C.  P.  190.  But  it 
was  doubted  whether  the  sending  of  a  libelous  letter  to  the  husband, 
reflecting  on  the  wife,  would  be  a  sufficient  publication  to  sustain  an 
action.  Id.  jPer  Jervis,  C.  J.  When  a  letter  is  sent  by  mail,  it  is 
yriTna  facie  evidence  that  the  person  to  whom  it  was  addressed  received 
it  in  due  course.  'Warren  v.  Warren,  1  Cr.  M.  &  R.  250.  Where 
two  persons  compose  a  libelous  letter,  which  is  written  by  one  of  them, 
and  sent  through  the  post-office  to  a  third  party,  it  is  a  publication  by 
both.  Miller  v.  Butler,  6  Cush.  71.  The  responsibility  of  the  writer 
of  a  libelous  letter,  who  sends  it  by  mail  to  anotlier  person,  is  not 
confined  to  the  consequences  of  communicating  the  libel  to  the  party 
to  whom  the  letter  is  addressed,  but  extends  to  the  tendency  and  con- 
sequences of  putting  the  libel  in  circulation.  Id.  If  a  libelous  letter 
be  sent  by  mail,  it  is  a  publication,  by  the  person  sending  it,  in  any 
county  into  which  the  letter  is  in  consequence  carried.  Where,  there- 
fore, the  writer  of  a  libel  mailed  it,  addressed  to  A,  in  the  county  of  B, 
and  it  was  in  consequence  sent  into  that  county,  and  thence  into  the 
county  of  C,  where  A  received  and  read  it,  it  was  held  to  be  a  publica- 
tion in  the  county  of  C.     Raa  v.   Watson,  1  Camp.  215. 

When  a  libel  is  published  in  a  newspaper,  that  fact  alone  is  suffi- 
cient to  cliarge  the  proprietor  of  the  newspaper  with  its  publication  ; 
and  it  is  not  a  defense  that  he  never  saw  the  libel ;  did  not  know  of  its 
publication  until  it  was  sent  to  him,  and  that  a  retraction  was  after- 
ward published  in  the  same  paper.  Com.  v.  Morgan,  107  Mass.  199  ; 
Perret  v.  Times  Newspaper,  25  La.  Ann.  170.  Every  sale  of  a  news- 
paper containing  a  libel   is  a  fresh  publication.     Where,  therefore,  an 
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fiction  was  brought  for  a  libelous  article  in  a  newspaper  published  sev- 
enteen years  previous,  to  which  the  statute  of  limitations  was  pleaded, 
it  was  held  a  sufficient  answer  to  the  plea  that  a  copy  of  the  paper  had 
been  purchased  from  the  defendant  by  the  plaintiff  within  the  six 
years.  And  where  there  was  a  sale  of  a  copy  of  a  newspaper  to  a 
messenger  sent  by  the  plaintiff  to  obtain  it,  it  was  held  a  sufficient 
publication  to  sustain  an  action.  A  copy  of  the  newspaper  in  which 
the  libel  appeared,  with  proof  that  the  defendant  acknowledged  that 
he  handed  it  to  the  editor  for  insertion,  is  evidence  of  publication. 
Woodhurn  v.  Miller,  Cheves  (S.  C),  194. 

The  willful  or  intentional  delivery  of  a  libel  by  a  bookseller  or  ped- 
dler is  a  publication  of  it,  although  the  party  delivering  it  had  no  knowl- 
edge of  its  contents.  Bac.  Abr.,  tit.  Libel.  But  a  porter  who,  in  the 
course  of  his  employment,  delivers  a  parcel  containing  libelous  matter, 
is  not  liable,  if  he  knew  nothing  of  the  contents  of  the  parcel.  Day 
V.  Bream,  2  Mood.  &  Rob.  54. 

The  publication  may  be  accidental,  as  where  a  libel  is  by  mistake 
addressed  and  mailed  to  the  plaintiff's  employer  instead  of  to  the  plain- 
tiff himself.  Fox  v.  Broderich,  14  Irish  C.  L.  E.  453.  But  it  has 
been  doubted  whether  an  action  would  lie,  if  a  gentleman  applied  to 
by  another,  by  letter,  relative  to  the  character  of  a  servant,  should 
reply,  in  good  faith,  stating  acts  of  dishonesty  and  immorality  com- 
mitted by  the  servant,  and  by  mistake  should  direct  his  reply  to  a  per- 
son different  from  the  inquirer,  though  of  the  same  name.  Harrison 
V.  Bush,  5  E.  &  B.  350. 

The  publication  may  be  through  the  instrumentality  of  an  agent 
{Edwards  v.  Woote7i,  12  Rep.  35  ;  JSfuWs  Case,  Fitzg.  47 ;  Rex  v. 
Almon,  5  Burr.  2689 ;  Bex  v.  Walter,  3  Esq.  21 ;  Plunkett  v.  Cob- 
hett,  5  id.  136) ;  although  the  agent  changes  the  language  of  the  libel 
and  only  gives  the  sense  and  substance  of  it.  Parkes  v,  Prescott, 
L.  R.,  4  Exch.  169 ;  38  L.  J.  Exch.  105.  When  a  person  writes  an 
article  for  publication  and  gives  it  to  the  publisher  of  a  German  paper 
to  be  translated  by  him  into  German,  and  so  published,  the  writer  of 
the  article  makes  such  publisher  his  agent  in  that  behalf,  and  is  respon- 
sible for  its  publication,  although  the  translation  is  inaccurate.  Wilson 
V.  Noonan,  27  Wis.  598.  But  where  the  defendant's  daughter,  who 
was  employed  by  him  to  make  out  his  bills  and  write  letters  for  him  on 
matters  of  business,  wrote  and  published  a  libel  against  the  plaintiff  in 
her  father's  name,  it  was  held  that  he  was  not  liable  therefor,  a  principal 
only  being  responsible  for  the  acts  of  his  agent  within  the  limits  of  the 
authority  delegated  to  the  agent.  Harding  v.  Greening,  1  Moore,  479 ; 
1  Holt's  N.  P.  531. 
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In  case  of  doubt  whether  there  has  been  any  publication,  it  is  a 
question  for  the  jury ;  but,  where  the  facts  are  undisputed,  the  ques- 
tion of  piil)lication  is  one  of  law,  for  the  court,  Baldwin  v.  ElpJmi- 
ston,  2  W.  BL  103Y ;  Delacroix  v.  Thevenot,  2  Stark.  63  ;  CluUer- 
Jyuck  V.  Chaffers,  1  id.  471.  It  is  evidence  of  publication  that  the 
newspaper  came  from  the  defendant's  office,  and  is  a  copy  of  an  edi- 
tion of  the  same  date.  State  v.  Jeandell,  5  Harring.  (Del.)  475. 
Where  a  printed  song  which  was  libelous  was  sung  in  the  streets,  and 
afterward  destroyed,  the  person  who  sung  the  song  was  allowed  to 
testify  that  a  paper  produced  was  a  copy  of  the  song  that  was  sung. 
Johnson  V.  Hudson,  7  Ad.  &  E.  233,  n.  Where  a  libel  is  circulated, 
the  fact  that  it  is  in  the  defendant's  handwriting  is  prima  facie  evi- 
dence that  he  published  it.  Mullett  v.  Ilulton,  4  Esp.  248  ;  Giles  v. 
State,  6  Ga.  276  ;  McCoonibs  v.  Tuttle,  5  Blackf.  (Ind.)  431.  If  the 
libel  has  marked  peculiarities  in  spelling,  or  composition,  writings 
of  the  defendant  relative  to  the  plaintiff,  exhibiting  similar  peculiari- 
ties, are  admissible  in  evidence,  to  show  that  the  defendant  was  the 
author  of  the  libel.  BrooTies  v.  Tichhorne,  5  Exch.  929.  But  proof 
that  a  person  communicated  partly  in  writing  and  partly  in  conversa- 
tion, the  materials  from  which  another  composed  a  libel  is  not  evidence 
of  publication.  Cochran  v.  Bntterfield,  18  N.  H.  115.  The  mali- 
cious intent  in  making  tlie  publication  may  appear  from  the  writing 
itself  and  from  the  circiunstances.  SchencTc  v.  Schencic,  1  Spencer 
(K.  J.),  208.  Where  the  writing  is  exhibited  without  the  consent  of 
the  author,  it  is  not  a  publication  as  to  him.  Barrow  v.  Lewellin, 
Hob.  62  ;  Weir  v.  IIoss,  6  Ala.  SSL  A  confession  by  the  defendant 
that  he  wrote  the  libel  is  not  an  admission  of  the  pubhcation  of  it  by 
him.     Case  of  the  Seven  Bishops,  4  St.  Tr.  304. 

ARTICLE  11. 

ACTIONS    FOR    LIBELS. 

Section  1.  In  gcneraL  A  ])erson  whose  character  has  been 
assailed  by  a  defamatory  ]iublication  is  entitled  to  an  action  at  law 
therefor  against  the  libeler,  in  which  he  may  recover  damages  for  the 
injury.  The  treatment  of  libels  in  general,  in  the  preceding  article, 
necessarily  led  to  the  consideration  of  the  grounds  upon  which  an  action 
can  be  sustained,  and  it,  therefore,  only  remains  in  this  place  to  speak 
of  the  presentation  by  the  plaintiff  of  his  case. 

The  very  langnage  of  the  writing  alleged  to  be  libelous  must  be 
set  out  in  the  declaration,  in  order  that  the  court  may  see  that  it  is 
Vol.  IV.—  3S 
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capable  of  the  interpretation  which  the  plaintiff  seeks  to  put  upon  it, 
and  of  producing  the  injury  which  is  claimed  to  have  resulted ;  and 
that  the  defendant  may  be  apprised  of  the  charge,  and  be  able  to  shape 
his  defense.  Cook  v.  Cox^  3  M.  &  S.  116;  Wood  v.  Brown,  6  Taunt- 
169  ;  Wright  v.  Clements,  3  B.  «fe  Aid.  503  ;  Parsons  v.  Bellows,  6 
K  H.  289  ;  Yundt  v.  Yundt,  12  Serg.  &  E.  427  :  Winter  v.  Dono- 
van,  8  Gill  (Md.),  370  ;  Forsyth  v.  Edmiston,  6  Duer  (N.  Y.),  653  ; 
Lee  V.  Kane,  6  Gray,  495  ;  Taylor  v.  Moran,  4  Mete.  (Ky.)  127  ;  Zeig  v. 
Ort,  3  Chand.  (Wis.)  26  ;  Bagley  v.  Johnston,  4  Kich.  (S.  C.)  22.  The 
entire  publication  need  not,  however,  in  general  be  set  out,  but  only  the 
libelous  passages,  even  though  the  latter  refer  to  other  parts  of  it,  pro- 
vided the  part  set  out  is  in  itself  distinct  and  intelligible.  Bucking- 
ham V.  Murray,  2  C.  &  P.  46  ;  Whittaker  v.  Freeman,  1  Dev.  (N. 
C.)  271 ;  Whiting  v.  Smith,  13  Pick.  364  ;  Spencer  v.  McMasters,  16 
111.  405.  But  if  the  rest  of  the  writing  contains  a  qualification  of  the 
meaning  of  the  parts  which  are  claimed  to  be  libelous,  or  if  a  sub- 
stantial difference  of  construction  would  arise  u23on  the  whole  publica- 
tion, it  should  be  set  out  in  full.  Rutherford  v.  Evans,  6  Bing.  451. 
A  libel  written  in  a  foreign  language  must  be  set  out  in  the  original 
with  a  translation  showing  its  application  to  the  plaintiff.  Zenohio  v. 
Axtell,  6  Term  R.  162.  If  the  libel  set  out  vary  from  that  which 
is  proved,  in  any  material  respect,  from  omissions,  or  additions,  affecting 
its  meaning,  the  variance,  unless  the  declaration  is  amended,  will  be 
fatal  to  the  action.  Bell  v.  Byrne,  13  East,  554  ;  Tdbart  v.  Tipper, 
1  Camp.  350  ;  Cartwright  v.  Wright,  5  B.  &  Aid.  615  ;  Winter  v.  Don- 
ovan, 8  Gill  (Md.),  370  ;  Street  v.  Bushnell,  24  Mo.  328 ;  Birch  v. 
Benton,  26  id.  153;  MoCoombsY.  Tuttle,  5  Blackf.  (Ind.)  431. 

If  the  libel  be  not  direct,  but  only  by  allusion,  its  meaning  must  be 
pointed  out  by  explanatory  innuendoes.  State  v.  Neese,  2  Taylor  (N. 
C),  270.  When,  however,  the  libelous  character  of  the  writing  set  out 
is  apparent  on  its  face,  innuendoes  are  unnecessary.  Ga^e  v.  Shelton, 
3  Rich.  (S.  C.)  242.  Where  the  plaintiff  is  not  mentioned  by  name  in 
the  pul>lication,  such  facts  and  circumstances  should  be  alleged  by  way 
of  inducement,  as  make  it  plain  that  he  was  the  person  intended. 
Miller  v.  Maxwell,  16  Wend.  9.  And  when  the  libel  does  not  on  its 
face  appear  to  relate  to  the  plaintiff,  it  must  be  shown  in  what  way  it 
relates  to  him,  notwithstanding  the  previous  averment  that  it  was  pub- 
lished of  and  concerning  him.  Clement  v.  Fisher,  7  B.  &  C.  459 ; 
Stockley  v.  Clement,  4  Bing.  162.  If  the  libel  cannot,  by  any  fair 
and  reasonable  intendment,  from  the  language  itself,  be  construed 
as  reflecting  upon  the  plaintiff,  the  court  will  not,  in  the  absence  of  a 
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colloquium  pointing  to  its  meaning,  or  an  averment  of  special  damage, 
put  a  libelous  construction  upon  it.     Capel  v,  Jones^  4  C.  B.  259. 

Although  malice  in  law,  or  fact,  is  essential  to  tlie  action,  yet  the 
word  "  maliciously  "  need  not  be  used ;  but  any  form  of  language  will 
suffice,  from  which  the  malicious  intent  can  be  inferred.  White  v. 
NicMls,  3  How.  (U.  S.)  266.  The  allegation  that  the  defendant  pu]> 
lished  a  malicious,  injurious,  and  unlawful  advertisement,  is  good  with- 
out the  word  "  false."     Bowe  v.  Roach,  1  M.  &  S.  304. 

The  libel  itself  must  be  produced  and  shown,  or  read  to  the  jury, 
unless  it  has  been  lost  or  destroyed  ;  in  which  case  secondary  evidence 
may  be  given  of  its  contents.  Wright  v.  Woodgate,  2  Cromp.,  M.  & 
R.  573.  But  before  any  evidence  can  be  given  of  the  contents  of  a 
libel,  irfima  facie  evidence  nnist  be  given  of  a  publication  by  the  de- 
fendant. Li  general,  where  the  declaration  avers  the  existence  of  par- 
ticular facts,  and  that  the  publication  was  of  and  concerning  those  facts, 
their  existence,  if  material,  must  be  proved.  Teesdale  v.  Clement,  1 
Chit.  603. 

Where  the  name  of  the  plaintiff  is  not  mentioned  in  the  libel,  wit- 
nesses may  be  introduced  to  testify  that  they  were  acquainted  with 
the  parties,  and  familiar  with  the  relations  existing  between  them  im- 
mediately prior  to  and  at  the  time  the  publication  was  made,  and  that, 
on  reading  it,  they  understood  it  to  apply  to  the  plaintiff.  Russell  v. 
KeUe\j,  44  Cal.  641 ;  13  Am.  Rep.  169  ;  Briggs  v.  B<jrd,  11  Ired.  353  ; 
Ilowe  Machine  Co.  v.  Souder,  58  Ga.  64  ;  White  v.  Say  ward,  33  Me. 
322 ;  Snelly.  Snoio,  13  Mete.  278  ;  contra,  Va/n  Yechten  v.  Hopkins,  5 
Johns.  211  ;  Bangler  v.  Hummel,  37  Penn.  St.  130.  And  a  subsequent 
publication  made  by  the  defendant,  in  which  the  plaintiff  is  referred  to 
by  name,  is  admissible  in  evidence,  for  the  purpose  of  showing  that  the 
]^laintiff  is  the  one  referred  to  in  the  libel.  Bussell  v.  Kelly,  44  Cal. 
641 ;  13  Am.  Rep.  169. 

Unless  the  occasion  is  such  as  repels  the  presumption  of  malice, 
malice  in  fact  need  not  be  proved  except  for  the  purpose  of  enhancing 
the  damages.  Although  the  communication  is  privileged,  slight  evi- 
dence of  malice  will  be  sufficient  to  sustain  the  action.  Fowles  v. 
Bmoen,  30  N.  Y.  (3  Tiff.)  20  ;  Bool  v.  Bevers,  30  Ala.  672  ;  Bich- 
ardson  v.  Boherts,  23  Ga.  215.  Other  similar  publications  made  by  the 
defendant  on  the  same  or  the  following  day,  are  admissible  in  evidence 
to  show  malice.      Whittemx)re  v.    Weiss,  33  Mich.  348. 

§  2.  Who  may  sue.  The  proper  party  plaintiff  is  the  person 
immediately  injured,  and  not  one  who  may  be  indirectly  or  remotely 
affected  by  the  libel.  Harvey  v.  Coffin,  5  Blackf.  (Ind.)  560  ;  Loug- 
Jicad  V.  Bartholoiacic,  Wriglit   (Ohio),   9<).     WUltc   a  bill    iu   uciuity 
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charged  two  persons  with  the  fraudulent  alteration  of  written  instru- 
ments,  without  specifying  which  of  them  did  it,  it  was  held  that  an  action 
therefor  might  be  brought  by  either  of  them.  Foirbes  v.  Johnson^  11 
B.  Mour.  (Kj.)  48.  Wlien  the  libel,  though  apparently  applicable  only 
to  a  class  of  persons,  is  yet  capable  of  being  directly  applied  to  an  in- 
dividual of  that  class,  an  action  may  be  maintained  by  him.  Fanu  v. 
Malcomson^  1  Clark  &  Fin.  (N.  S.)  637.  At  common  law,  where  the 
libel  is  against  the  wife,  the  action  must  be  brought  in  the  names  of 
the  husband  and  wife.  If  the  defamation  be  against  both  of  them,  a 
separate  action  must  be  brought  for  the  injury  to  him,  and  a  joint  action 
for  the  injury  to  the  wife.  Ehersoll  v.  Krug,  3  Binn.  (Penn.)  555  ; 
IIa7't  V.  Crow,  7  Blackf.  (Ind.)  351  ;  BashY.  Sominer,  20  Penn.  St. 
159;  Gazynski  v.  Colhurn,  11  Cusli.  16  ;  P enters  v.  England,  1  Mc- 
Cord  (S.  C),  14.  An  action  for  a  libel  against  partners  in  their  trade 
may  be  brought  by  them  jointly,  and  they  may  sue  in  the  firm  name. 
Maitlandv.  Goldney,  2  East,  426  ;  Forster  v.  Lawson,  11  Moore,  360  ; 
Giraud  v.  Beach,  3  E.  D.  Smith  (N.  Y.),  337.  Where  a  hbel  concern- 
ing partners  in  their  partnership  business  is  actionable  per  se,  either  part- 
ner may  sue  separately  to  recover  damages  for  the  injury  sustained  by 
him,  notwithstanding  the  firm  is  also  injured.  Taylor  v.  Church,  3  E.  D. 
Smith  (N.  T.),  279  ;  Tail  v.  Culhertson,  57  Barb.  9 ;  S.  C.  affirmed,  6 
Alb.  L.  J.  177.  An  action  brought  jointly  by  the  members  of  a  fire 
company,  for  a  publication  accusing  members  of  the  company  of  theft, 
without  naming  individuals,  cannot  be  sustained ;  the  members  of  the 
company,  not  being  partners,  nor  so  situated  that  the  accusation  could 
affect  them  injiu-iously  as  a  company.  Giraud  v.  Beach,  3  E.  D. 
Smith  (N.  Y.),  337.  A  corporation  may  sue  at  common  law,  for  words 
falsely  and  maliciously  written  and  published  of  it,  in  the  way  of  its 
trade  or  business,  or  of  its  property,  or  concerns,  or  of  its  officers,  serv- 
ants, or  members,  by  reason  of  which  special  damage  is  sustained  by 
the  coi-poration.  Metrop.  Saloon  Omnibus  Co.  v.  Hawkins,  4  H.  &  N. 
90  ;  Trenton  Ins.  Co.  v.  Perrine,  3  Zabr.  (N.  J.)  402.  Upon  the 
death  of  a  party  the  action  does  not  survive.  Nettleton  v.  Dinehart, 
5  Gush.  543. 

§  3.  Who  may  be  sued;  An  action  may  be  brought  against  the 
disseminator  of  a  hbelous  publication  as  well  as  against  the  person 
who  originated  it.  Where  two  persons  unite  in  the  libel  they  may  both 
be  made  defendants  {Maitland  v.  Goldney ,  2  East,  426 ;  Wehb  v. 
Cecil,  9  B.  Monr.  [Ky.]  198) ;  and  an  action  may  be  brought  against  the 
husband  and  wife  for  a  libel  published  by  them  jointly.  Catierall  v. 
Kenyon,  3  Q.  R  310;  Key  worth  v.  Hill,  3  B.  &  Aid.  685.  The 
writer  of  a  libel   nuiy  be  sued,   notwithstanding  an  action  has  been 
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lirought  against  tlie  publisher  for  the  same  libel.  Frescoe  v.  May,  2 
F.  &  F.  123.  But  where  the  proprietor  of  a  paper  has  been  convicted 
and  fined  for  a  libel  inserted  in  the  paper  without  his  knowledge  and 
consent,  he  cannot  recover  against  the  editor  the  amount  of  the  fine. 
GoUfurn  V.  Patmore,  1  C.  M.  ife  E.  73.  A  corporation  aggregate  may 
compose  and  publish  a  libel,  and,  by  reason  thereof,  become  liable  to 
an  action  for  damages  by  the  person  of,  and  concerning  whom,  the  words 
were  composed.  Whitfield  v.  Southeastern  R.  R.  Co.,  Ell.  Bla.  &  E. 
115  ;  Alexander  v.  Northeastern  R.  R.  Co.,  L.  J.  Q.  B.  152;  Phila., 
etc.,  R.  R.  Co.  V.  Quiyley,  21  How.  (U.S.)  202 ;  Aldrich  v.  Press  Print- 
ing Co.,  9  Minn.  133  ;  Maynard  v.  Fireman's  Fund  Ins.  Co.,  34  Cal. 
48  ;  S.  C,  47  id.  207  ;  Vinas  v.  Merchants'  3fut.  Ins.  Co.,  27  La.  Ann- 
367 ;  Howe  Machine  Co.  v.  Souder,  58  Ga.  64.  Thus  it  is  well  set- 
tled that  a  printing  and  publishing  corporation  may  be  held  liable  in  a 
civil  action  for  libel.  Johnson  v.  St.  Louis  Disjpatch  Co.,  2  Mo.  App. 
R.  565. 

§  4.  Damages.  It  is  the  duty  of  the  court  to  i)roperly  instruct  the 
jury  as  to  the  rule  of  law  in  relation  to  damages.  Duncan  v.  Brown, 
15  B.  Monr.  (Ky.)  186.  The  spirit  and  intention  of  a  person  in  pul> 
lishing  a  libel  are  proper  to  be  considered  by  the  jury  in  estimating 
the  injury  done  to  the  plaintiff.  Such  evidence  cannot  be  excluded  on 
the  ground  that  it  may  disclose  another  and  different  cause  of  action ; 
and  either  party  may  introduce  evidence  to  prove  or  disprove  the  exist- 
ence of  a  malicious  motive  in  the  publisher  of  defamatory  matter. 
Pearson  \.  LeMaitre,  6  Scott  N.  R.  607 ;  Jellison  v.  Goodwin,  43 
Me.  287.  Where  express  malice  is  proved,  the  jury  may  give  exem- 
plary damages.  Kinney  v.  Hosea,  3  Harring.  (Del.)  397 ;  Taylor  v. 
Church,  8  N.  Y.  (4  Seld.)  452 ;  Syinonds  v.  Carter,  32  is^.  H.  458  ; 
see  Samuels  v.  Evening  Mail  Ass.,  9  Hun  (N.  Y.),  288.  When  a 
fiul)sequent  publication  is  proved  to  show  the  a/nimus  of  the  defend- 
ant, and  the  judge  in  his  charge  leaves  it  to  the  jury  to  find  whether 
the  proposed  publication  is  libelous,  and,  if  so,  to  assess  the  damages, 
he  is  not  bound  to  direct  tlieir  attention  to  the  subsequent  pubHcation, 
and  instruct  them  not  to  give  damages  for  it.  Darhy  v.  Ousley,  1 
II.  &  N.  1 ;  25  L.  J.  Exch.  227.  The  jury  may  take  into  consideration 
the  fact  that  the  libel  was  persisted  in  down  to  the  time  of  the  verdict. 
Where  the  defendant's  counsel  cross-examined  the  plaintiff,  in  order  to 
show  that  he  was  guilty  of  a  crime  for  which  he  had  been  acquitted, 
it  was  held  an  aggravation  of  the  libel,  and  tliat  a  larger  amount  of 
damages  might  be  given  therefor.  Risk  Allah  B<  y  v.  Whitehnrst, 
18  L.  J.  (N.  S.)  615.  A  plea  of  justification  may  be  considered  by  the 
jury  ill  aggravation  of  damages.      WiUou  v.  Ruhhuon,  7  Q.  B.  C)^, 
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Special  damaGjcs,  to  be  recoverable,  must  be  the  natural  and  direct 
or  reasonable  consecjuence  of  the  libel  {Terwilliger  v.  Wands^  IT  N. 
Y.  [3  Smith]  57) ;  and  it  must  be  alleged  and  j^roved.  Bassil  v. 
Klmoi^e^  65  Barb.  627.  The  defendant,  having  published  a  libel  con- 
cerning a  female  performer  at  a  place  of  public  amusement,  she 
refused  to  sing,  and  the  proprietor  brought  an  action,  alleging  as  spe- 
cial damage  that  his  oratorios  had,  in  consequence  of  her  absence,  been 
more  thinly  attended  ;  and  it  was  held  that  the  injury  was  too  remote ; 
that,  if  the  performer  was  really  injured,  an  action  lay  at  her  suit,  and 
it  did  not  appear  but  that  her  refusal  arose  from  caprice  or  indolence. 
Ashleij  V.  Harrison,  1  Esp.  48.     Ante,  Vol.  1,  39,  149. 

In  proving  special  damage,  it  must  be  shown  in  what  manner  the 
plaintiffs  character  could  suffer  from  the  alleged  libelous  imputation, 
Hearne  v.  Stowell,  12  Ad.  &E.  719.  Where  a  female,  in  an  action  for 
a  newspaper  article  charging  her  with  stealing,  alleged  as  special  dam- 
age that,  by  reason  of  the  libel,  she  was  discharged  by  her  employer 
from  his  service  in  a  neighboring  town,  it  was  held  proper  for  her  to 
show  that,  a  few  days  after  the  publication,  her  employer  said  to  her 
that  there  were  flying  reports  in  the  newspaper  about  her  and  her  sis- 
ter, and  that  it  would  injure  his  shop  to  have  such  girls  there,  and  that 
he  thereupon  discharged  her,  although  it  was  not  proved  that  her 
employer  saw  the  libelous  article,  nor  what  report  and  newspaper  he 
referred  to.  Moore  v.  Stevenson,  27  Conn.  14.  The  plaintiff,  being 
possessed  of  shares  in  a  silver  mine,  touching  which  shares  certain 
claimants  had  filed  a  bill  in  chancery,  to  which  tlie  plaintiff  had 
demurred,  the  defendant  falsely  published  that  the  demurrer  had  been 
overruled,  a  receiver  appointed,  and  that  persons  duly  authorized  had 
arrived  at  the  mine,  and  it  was  held  that  an  allegation  that  the  plain- 
tiff was  injured  in  his  rights,  the  shares  lessened  in  value,  divers  per- 
sons believed  he  had  no  right  to  the  shares,  the  mine  could  not  be 
worked,  he  was  prevented  from  selling  his  shares  and  from  working 
the  mine  in  so  ample  a  manner  as  he  otherwise  would  have  done,  and 
from  gaining  divers  profits  which  would  otherwise  have  accrued  to 
him,  was  not  a  sufficient  averment  of  special  damage.  Malaeliy  v. 
Soper,  3  Bing.  N.  C.  371.  In  an  action  for  a  libel  in  imputing  unsea- 
worthiness to  a  ship,  the  plaintiff  may  give  evidence  of  special  dam- 
age, although  he  has  not  averred  it  in  his  declaration.  Ingram  v. 
Laioson,  9  C.  &  P.  326.     See  6  Bing.  N.  C.  212, 

The  rule  of  law  in  an  action  for  libel  is  not  that  if  the  plaintiff 
relies  only  on  general  injury  to  his  business  he  may  show  by  wit- 
nesses the  general  diminution  of  that  business,  because  the  law  assumes 
the  existence  of  a  general  injury.     If  the  plaintiff  seeks  special  dam- 
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ages,  he  must  give  special  evidence.  DelegaU  v.  IllghUy,  8  C.  &  F. 
444.  In  estimating  the  damages  in  such  cases,  the  jnrj  must  have 
before  them  some  evidence  as  to  the  nature  and  extent  of  the  business 
carried  on  by  the  plaintiff,  he  not  being  entitled  to  the  same  amount 
of  damages  in  a  case  where  his  business  is  small  as  where  it  is  large. 
Ingram  v.  Lawson,  G  Bing.  K.  C.  212.  Where  the  libel  is  con- 
tained in  a  newspaper,  evidence  is  admissible  to  show  the  extent  of  the 
circulation  of  the  paper,  and  the  consequent  injury  to  the  plaintiff.  Gath- 
ercole  v.  Miall,  15  M.  &  W.  319  ;  and  see  Cass  v.  New  Orleans  Times^ 
27  La.  Ann.  214. 

In  general,  mere  apprehension  of  future  ill  consequences  cannot 
constitute  special  damage.  But  in  an  action  for  a  libel  upon  a  copart- 
nership it  was  held  that  the  jury,  in  estimating  the  damages,  might 
take  into  consideration  the  prospective  injury  which  might  accrue  to 
tlie  firm  from  the  defendant's  act.  Gregory  v.  Williams,  1  Car.  &  K. 
568 ;  see  Goslin  v.  Corry,  8  Scott  N.  R.  25  ;  Pugh  v.  McCarty,  40 
Ga.  444. 

Evidence  is  not  admissible  in  relation  to  damages  to  other  persons 
than  the  plaintiff,  although  they  be  also  assailed  in  the  libel ;  as  where 
the  libel  contains  an  imputation  that  the  plaintiff  keeps  a  gaming 
house  under  the  leadership  of  a  woman  of  notorious  character.  Guy 
V.  Gregory,  9  C.  &  P.  584. 

The  court  will  not  disturb  the  verdict  on  account  of  the  amount 
of  damages  unless  they  are  grossly  excessive.  Root  v.  King,  4  Wend. 
113  ;  Sanders  v.  Johnson,  6  Blackf.  (Ind.)  51 ;  Cassin  v.  Delaney, 
38  N.Y.  (11  Tiff.)  178. 

If  there  be  no  actual  injury  the  jury  may  find  a  verdict  for  nom- 
inal damages.  Wahelin  v.  Morris,  2  F.  &  F.  20.  The  report  of  a 
company,  containing  imputations  on  the  plaintiff  as  manager,  was 
issued  to  the  shareholders  and  afterward  published  in  a  newspaper. 
It  was  held  that,  although  privileged  as  regarded  the  shareholders, 
it  was  not  so  in  respect  to  its  insertion  in  the  newspaper  ;  but  that,  if 
the  latter  publication  was  made  hona  fide  and  without  malice,  the  jury 
would  be  justified  in  giving  merely  nominal  damages.  Davis  v.  Cut- 
hush,  1  F.  &  F.  487.  Where  the  plaintiff,  knowing  the  defendant's 
sentiments,  procures  the  publication,  he  cannot  afterward  ascribe  his 
loss  to  the  defendant's  act,  but  will  be  deemed  the  voluntary  author  of 
it.     Bogers  v.  Clifton,  3  B.  &  P.  592;  S.  C,  5  Esp.  15. 
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ARTICLE  III. 

OF   THE    DEFENSES. 

Section  1.  In  generaL  The  defendant  may  show  that  the  alleged 
libel  was  not  in  fact  written  and  used  in  an  injurious  and  actionable 
sense ;  or  that  he  had  nothing  to  do  with  its  composition  or  publica- 
tion ;  or  that  it  does  not  relate  to  the  plaintiff;  or  that,  in  the  delivery 
of  the  libel,  he  acted  in  honest  ignorance  of  its  contents,  and  did  not 
know,  or  have  any  reason  to  suppose,  that  the  act  was  illegal.  Under- 
wood V.  Parks,  Str.  1200  ;  Mtdlett  v.  Hulton,  4  Esp.  248.  Where 
it  appeared  that  five  packets  addressed  to  as  many  different  persons, 
and  inclosed  in  one,  which  was  directed  to  the  defendant,  was  received 
at  the  coach  oflfice  where  he  was  porter,  and  that  he  delivered  them, 
it  was  held  that,  although  if  the  jury  found  that  he  did  so  in  the  course 
of  his  business  and  in  ignorance  of  the  contents,  he  was  not  liable,  yet 
that  it  was  incumbent  upon  him  to  show  such  ignorance.  Day  v.  Bream, 
2  Mood.  &  Rob.  54.  When  the  libelous  matter  is  sold  by  an  agent  of 
the  defendant,  in  a  shop,  in  the  usual  course  of  business,  the  defend- 
ant may  rebut  the  presumption  of  a  publication  with  his  knowledge  and 
privity  by  proving  that  the  libel  was  sold  contrary  to  his  orders  in  liis 
absence,  or  clandestinely,  or  when  he  was  confined  to  his  house  by 
sickness,  or  in  prison,  to  which  his  agent  had  no  access.  Rex  v.  Almon, 
5  Burr.  2689,  per  Aston,  J. 

It  may  be  shown  in  defense  that  the  plaintiff  himself  procured  the 
act  to  be  done  of  which  he  complains  {King  v.  Waring,  5  Esp. 
13 ;  Smith  v.  Wood,  3  Camp.  323 ;  Weatherston  v.  Hawkins,  1 
Term  E.  110) ;  or  that  the  libel  was  concerning  the  plaintiff's  conduct 
in  an  illegal  transaction  ( Yrisarri  v.  Clement,  3  Bing.  432) ;  or  that 
the  plaintiff's  businesss  in  relation  to  which  the  libel  was  published 
was  illegal.  Hunt  v.  Bell,  1  Bing.  1 ;  Manning  v.  Clement,  1  id. 
362. 

§  2.  Priyileged  communications.  A  privileged  communication 
means  that  the  occasion  of  making  it  rebijts  the  prima  facie  infer- 
ence of  malice  arising  from  the  publication  of  matter  prejudicial  to 
the  character  of  the  plaintiff,  and  throws  upon  him  the  burden  of 
proving  malice  in  fact,  but  not  by  proving  it  by  extrinsic  evidence 
only.  He  has  still  a  right  to  require  that  the  alleged  libel  shall  be 
submitted  to  the  jury,  that  they  may  judge  whether  there  is  evidence 
of  malice  on  the  face  of  it,  Wright  v.  Woodgate,  2  Cromp.  M.  (fe  R. 
5Y3  ;  Saunders  v.  Baxter,  6  Heisk.  (Tenn.)  369.     The  description  of 
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cases  recognized  as  privileged  coinmnnications  must  be  understood  as 
founded  upon  some  apparently  recognized  obligation,  legal,  moral,  or 
social,  which  maj  fairly  be  presumed  to  have  led  to  the  publication, 
and,  therefore,  prima  facie,  relieves  it  of  the  implication  from  which 
the  general  rule  is  deduced.  WTiiie  v.  Nicholls,  3  How.  (U.  S.)  266  ; 
and  see  Lucas  v.  Case,  9  Bush  (Ky.),  297.  Many  of  what  are 
called  privileged  communications  are  conditionally,  not  absolutely, 
privileged  ;  the  question  being  one  of  good  faith  or  motive,  which 
can  only  be  settled  by  a  jury.  The  com-t  cannot  rule  that  such 
a  communication  is  privileged,  without  assuming  the  conditions  on 
which  it  is  held  to  be  privileged,  namely :  that  it  was  made  in  good 
faith,  foi  a  justifiable  purpose,  and  with  a  belief,  founded  on  reasona- 
ble grounds,  of  its  truth.  Palmer  v.  Concord,  48  ]^.  H.  21Y. 
Whether  or  not  the  communication  was  privileged  is  a  question  of  law 
for  the  court ;  but  whether  the  defendant  fairly  and  properly  con- 
ducted himself  in  the  exercise  of  it  is  a  question  of  fact  for  the  jury. 
Genet  v.  Mitchell,  T  Johns.  120;  Thomas  v.  Crosioell,  id.  264;  Bun- 
ion V.  ^Vorleij,  4  Bibb  (Ky.),  38  ;  Huff  v.  Bennett,  4  Sandf.  (X.  Y.) 
120;  Briggs  v.  Byrd,  12  Ired.  (IS.  C.)  377 ;  White  v.  Carroll,  42  N. 
Y.  (3  Hand)  161 ;  1  Am.  Eep.  503 ;  see  Carpenter  v.  Bailey,  56  IST. 
H.  283. 

The  publication  of  legislative  proceedings,  and  of  memorials  and  other 
communications  properly  relating  thereto,  is  absolutely  privileged  {Hare 
V.  2£eUor,  3  Lev.  169  ;  Wason  \\  Walter,  L.  R.,  4  Q.  B.  73  ;  Zake  v. 
King,  1  Saund.  131  ;  Coffin  v.  Coffin,  4  Mass.  1) ;  but  not  a  publica- 
tion charging  a  member  of  the  legislature  with  corruption.  Little- 
Qohi  V.  Greeley,  13  Abb.  Pr.  (N.  Y.)  41. 

Any  publication  made  in  the  ordinary  com'se  of  judicial  proceed- 
ings by  judges,  magistrates,  and  others  is  privileged.  The  same  is 
true  of  a  correct  report  of  judicial  proceedings,  although  the  person 
complaining  of  the  publication  was  not  a  party  to  the  proceedings ;  and 
also  of  an  abridged  report,  if  substantially  a  fair  account  of  what  took 
place.  Andrews  v.  Chapman,  3  Car.  &  K.  289 ;  Torrey  v.  Field,  10 
Vt.  353  ;  Hill  v.  Miles,  9  N.  H.  9 ;  Sanders  v.  Bollinson,  2  Strobh. 
(S.  C.)  447 ;  Briggs  v.  Byrd,  12  Ired.  (X.  C.)  377 ;  Hartsock  v. 
Reddick,  6  Blackf.  (Ind.)  255;  Holt  v.  Parsons,  23  Texas,  9; 
Marsh  v.  Ellsworth,  50  N.  Y.  (5  Sick.)  309  ;  Ackerman  v.  Jones,  5  J. 
&  Sp.  (N.  Y.)  42.  Where  the  president  of  a  court-martial,  in  the  opin- 
ion of  the  court  which  he  delivered  to  the  judge-advocate,  animad- 
verted in  severe  temis  of  censure  upon  the  conduct  of  an  officer  who 
preferred  to  the  court  groundless  and  malicious  charges  against  his 
commander,  it  was  held  privileged.  Jekyll  v.  Moore,  6  Esp.  63.  It  is  an 
YoL.  IV.—  39 
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estdblislied  principle  upon  wliicli  the  privilege  of  publishing  the  report  of 
a  judicial  proceeding  is  admitted  to  rest,  that  such  report  must  be  strictly 
confined  to  the  actual  proceedings  m  court,  and  must  contain  no 
defamatory  observations  or  comments  from  any  quarter,  in  addition  to 
what  forms  strictly  and  properly  the  legal  proceedings  {Delegall  v. 
Highley,  S  C.  &  P.  HJ:)  ;  but  the  fact  that  it  is  couched  in  coarser 
language  than  is  consistent  with  good  taste  and  decorum  will  not  ren- 
der it  libelous.  Warner  v.  Payne,  2  Sandf.  (IST.  Y.)  195  ;  Garr  \. 
Seidell,  4  :N'.  Y.  (4  Comst.)  91. 

A  communicatian  fairly  made  in  the  discharge  of  a  pubhc  duty  is 
privileged.  Moore  v.  Butler,  48  K.  H.  161 ;  Vanicych  v.  Guthrie, 
4  Duer  (N.  Y.),  268.  Therefore,  a  complaint  submitted  to  a  magis- 
trate for  the  purpose  of  enforcing  justice  against  a  person  accused  of 
crime  does  not  subject  the  complainant  to  an  action  for  libel,  whether 
the  charge  be  true  or  false.  Hartsock  v.  Reddick,  6  Blackf.  (Ind.) 
255 ;  Bailey  v.  Dean,  5  Barb.  297  ;  Noonan  v.  Orton,  32  Wis.  106 ; 
Beid  V.  McLendon,  44  Ga.  156.  It  is  lawful  to  publish  the  testimony 
of  witnesses  taken  before  a  committee  of  congress  {Terry  v.  Fellows, 
21  La.  Ann.  375) ;  and  where  a  party,  upon  a  preliminary  examina- 
tion before  a  magistrate,  has  been  released,  an  impartial  and  correct  report 
of  the  proceedings  is  privileged.  Dunoan  v.  Thwaites,  3  B.  &  C.  556. 
A  j)erson  may  make  application  by  complaint  for  the  removal  of  an 
unworthy  oflicer,  and,  if  the  complaint  be  true  and  made  with  the  hon- 
est intention  of  giving  information,  and  not  maliciously,  or  with 
intent  to  defame,  the  complaint  will  not  be  a  libel.  LarMn  v. 
Noonan,  19  Wis.  82 ;  see  Carpenter  v.  Bailey,  56  N.  H.  283. 

The  editor  of  a  newspaper  is  privileged  in  commenting  fully  and 
freely  upon  all  public  questions  and  matters  of  general  public  interest 
{Dunne  v.  Anderson,  Ry.  &  M.  287;  Com.  v.  Featherstone,  9  Phil. 
[Penn.]  594) ;  and  the  public  conduct  of  public  men  may  be  discussed 
with  the  greatest  freedom,  provided  the  language  be  kept  within  the 
limits  of  an  honest  intention  to  discharge  a  public  duty.  Seymour  v. 
Butterioorth,  3  F.  &  F.  372;  ParmiUr  v.  Coupland,  6  M.  &W.  107 ; 
Van  Wyck  v.  Asjnnwall,  17  N.  Y.  (3  Smith)  190 ;  Ogden  v.  Morti- 
mer, 28  L.  T.  (N.  S.)  801.  When  any  one  consents  to  be  a  candidate 
for  a  public  office,  he  must  be  considered  as  putting  his  character  in 
issue,  so  far  as  respects  his  fitness  and  qualifications  for  the  office  ;  and 
publications  of  the  truth  on  this  subject,  with  the  honest  intent  of 
informing  the  people,  are  not  libelous.  Com.  v.  Claj),  4  Mass.  169  ; 
Com.  V.  Odell,  3  Pittsb.  (Penn.)  449.  The  editor  of  a  newspaper  may 
lawfully  publish  the  fact  that  a  person  has  been  arrested,  and  upon 
what    charge.       Usher   v.    Severance,    20    Me.   9.      So  comments   in 
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a  newspaper  upon  tlic  i-eport  of  a  trial  -u'liicli  has  terminated,  fairly 
made,  without  malice,  and  founded  on  the  facts,  are  privileged.  Waso7i 
V.  Walter,  L.  R.,  4  Q.  B.  73  ;  8  B.  6z  S.  671.  Whether  an  allegation 
in  a  divorce  bill,  which  is  put  upon  the  files  of  the  court,  charging  the 
defendant  therein  with  adultery  with  another  person  named,  will  war- 
rant the  publication  of  the  charge  by  a  newspaper  as  a  matter  of  priv- 
ilege is  questioned  in  Scrijjps  v.  Reilly,  35  Mich.  371. 

A  fair  criticism  of  the  work  of  another  is  privileged  [Carr  v.  Hood, 
1  Camp.  355,  note  ;  Thomjyson  v.  ShacTcell,  1  M.  &  M.  187 ;  Tabert  v. 
Tipper,  1  Camj).  350  ;  Campbell  v.  Spottiswoode,  3  B.  &  S.  778  ;  Hunter 
V.  Sharpe,  4  F.  &  F.  983 ;  Swan  v.  Tappan,  5  Cush.  104) ;  and  so 
likewise  is  a  fair  criticism  of  advertisements,  handbills,  and  placards 
{Paris  V.  Levy,  9  C.  B.  [IST.  S.]  342) ;  and  also  fair  comments  upon 
public  entertainments  [Dibdiii  v.  Bostock,  1  Esp.  29) ;  or  in  relation 
to  the  conduct  and  ajDpearance  of  persons  attending  a  public  meeting 
{Dams  V.  Duncan,  L.  R.,  9  C.  P.  396 ;  10  Eng.  Rep.  228) ;  and  fair 
and  reasonable  comments,  however  severe  in  terms,  may  be  published 
in  a  newspaper  concerning  any  thing  which  is  made  by  its  owner  a 
subject  of  public  exhibition,  and  are  privileged  communications  for 
which  no  action  will  lie,  without  proof  of  actual  malice.  Gott  v. 
Pulsifer,  122  Mass.  235. 

The  general  rule  is,  that  a  party  cannot  be  held  liable  for  a  publica- 
tion tending  to  disparage  private  character,  if  it  is  called  for  by  the 
ordinary  exigencies  of  social  duty,  or  is  necessary  or  proper  to  enable 
him  to  protect  his  own  interest,  or  that  of  another,  and  provided  it  is 
made  in  good  faith,  and  without  a  willful  design  to  defame.  But  the 
privilege  does  not  extend  beyond  those  to  whom  the  party  giving  the 
information  owes  the  duty.  Blackham  v.  Hugh,  2  C.  B.  611  ; 
15  L.  J.  C.  P.  290;  Morgan  v.  Lingen,  8  L.  T.  (N.  S.)  800;  Kvels 
V.  Oliver,  12  Gray,  239  ;  Sanderlin  v.  Bradstreet,  46  JS".  Y.  (1  Sick.) 
188;  7  Am.  Rep.  322;  Klink  v.  Colly,  id.  427;  7  Am.  Rep.  360; 
Beardsley  v.  Tapyan,  5  Blatchf.  (C.  C.)  497;  Atwill  v.  Mack- 
intosh, 120  Mass.  177.  An  advertisement  in  a  newspaper,  though 
injurious  to  the  character  of  the  persons  mentioned  in  it,  is  not  libel- 
ons  if  it  was  inserted  hona  fide,  with  a  view  of  investigating  a  fact  in 
which  the  party  making  it  is  interested.  Delany  v.  Jones,  4  Esp.  191. 
A  letter  written  to  persons  who  employed  A  as  their  solicitor,  convey- 
ing charges  injurious  to  his  professional  character  in  the  management 
of  certain  matters  which  they  had  intrusted  to  him,  and  in  which  the 
writer  of  the  letter  was  likewise  interested,  was  held  not  to  l)e  a  libel, 
the  writer  acting  bona  fid< ,  with  a  view  to  the  interests  of  himself  and 
the  persons  whom  he  addressed.     McDougall  v.  Claridge,  1  Camp.  267. 
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A  railway  company  may  publish  a  placard  at  tlie  stations  on  their 
road,  giving  the  name,  address,  and  occupation  of  a  person  who  has 
been  convicted  before  a  magistrate  of  any  infringement  of  the  com- 
pany's by-laws,  stating  the  nature  of  the  offense  and  the  punishment. 
Briggs  v,  €heat  Eastern  R.  R.  Co.,  16  TV,  R.  908  ;  Alexander  v. 
North  Eastern  R.  R.  Co.,  6  B.  &  S.  340.  And  a  report  of  an  incor- 
porated society,  cautioning  the  public  against  trusting  a  person  wlio 
had  formerly  been  employed  by  them  to  obtain  and  collect  subscrip- 
tions, but  who  had  afterward  been  dismissed,  if  true,  is  privileged. 
Gassett  v.  Crilbert,  6  G-ray,  94.  So  a  medical  society  may  publish,  in 
good  faith,  a  true  account  of  the  proceedings  of  the  society  in  expell- 
ing a  member.  Barrows  v.  Bell,  7  Gray,  301.  See  PMla.  R.  R.  Co. 
V.  Quigley,  21  How.  (U.  S.)  202.  A  memorial  to  tlie  post-office  de- 
partment, charging  that  a  successful  competitor  for  proposals  has  been 
guilty  of  fraud  and  collusion  with  other  bidders,  is  a  privileged  com- 
munication. CooTc  V.  Hill,  3  Sandf.  (IST.  Y.)  341.  A  petition  ad- 
dressed by  the  creditor  of  an  officer  in  the  army  to  tlie  secretary  of  war 
hona  fide,  and  with  a  view  of  obtaining  through  his  interference  the 
payment  of  a  debt,  and  containing  a  statement  of  facts,  which,  though 
derogatory  to  the  officer's  character,  the  creditor  believed  to  be  true,  is 
not  a  libel  for  which  an  action  can  be  maintained.  Fairinan  v.  Ives 
5  Barn.  &  Aid.  642. 

A  publication  made  in  the  regular  course  of  church  discipline,  to  or 
of  members  of  the  church,  is  lawful  {Lucas  v.  Case,  9  Bush  [Ky.], 
297) ;  but  not  a  publication  respecting  a  stranger,  whose  character  is 
implicated  by  it.  Rex  v.  Hart,  1  W.  Bl.  386 ;  Farnsworth  v. 
Storrs,  0  Cush.  412;  Coombs  v.  Rose,  8  Blackf.  (Ind.)  155  ;  Streety  v. 
Wood,  15  Barb.  105.  See  Remington\.  Congdon,  2  Pick.  310  ;  York 
V.  Johnson,  116  Mass.  482. 

Where  the  writer  is  acting  on  any  legal  or  moral  duty  toward  the 
person  to  whom  he  writes,  or  is  bound  by  his  situation  to  protect  the 
interests  of  such  person,  that  which  he  writes  under  such  circumstances 
is  a  privileged  communication,  unless  the  writer  was  actuated  by 
malice.  Cockayne  v.  Hodgkisson,  5  Car.  &  P.  543.  A  widow  lady 
being  about  to  marry  the  plaintiff,  her  son-in-law  wrote  her  a  letter 
containing  imputations  on  the  plaintiff's  character,  and  urging  lier  to 
make  diligent  and  extensive  inquiry  as  to  such  character.  It  was  held 
justifiable,  if  the  jury  were  satisfied  that  the  defendant  acted  hona  fide, 
although  the  imputations  contained  in  the  letter  were  false,  or  based 
upon  erroneous  information.  Circumstances  of  this  kind  should  be 
viewed  liberally  by  juries  ;  and  imless  they  see  clearly  that  there  was  a 
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malicious  intention  of  defaming  the  plaintiff,  the  defendant  shonld  be 
acquitted,      Todd  v.  Hawkins^  8  Car.  &  P.  88. 

When  a  master  gives  a  character  of  a  servant,  it  Avill  Ije  presumed, 
in  the  absence  of  proof  to  the  contrary,  that  the  character  was  given 
in  good  faith  ;  and  the  servant  to  maintain  an  action  must  pro^'e  that 
the  character  given  was  both  false  and  malicious.  Fountain  v.  Boodle^ 
3  Q.  B.  11 ;  Rogers  v,  Clifton,  3  B.  &  P.  587 ;  Dale  v.  Tlarris,  109 
Mass.  193;  Hatch  v.  Lane,  105  id.  394.  When  a  master,  having 
given  a  servant  a  good  character,  subsequently  discovers  that  the  serv- 
ant was  dishonest,  he  has  a  right,  and  it  is  his  duty,  to  make  known 
the  fact  to  the  person  seeking  information.  Gardner  v.  Shade,  13  Q. 
B.  799  ;  FmdeH  v.  Boiven,  30  jS".  Y.  (3  Tiff.)  20.  But  the  language 
used  must  be  such  as  to  negative  any  inference  of  malice.  Phila.  <& 
a  R.  R.  Co.  V.  Quigley,  21  How.  (U.  S.)  202. 

A  military  man  giving  evidence  before  a  military  court  of  inquiry, 
which  has  no  power  to  administer  an  oath,  is  entitled  to  the  same  pro- 
tection as  that  enjoyed  by  a  witness  on  oath  in  an  ordinary  judicial 
tribunal.     Daiokins  v.  RoTcehy,  L.  R.,  7  H.  L.  Cas.  744. 

§  3.  What  communications  are  not  priyileged.  A  publication  is 
not  privileged,  unless  made  in  pursuance  of  some  public  or  pi'ivate  duty 
{Com.  V.  Feather  stone,  9  Phila.  [Penn.]  594) ;  and  the  privilege  does 
not  extend  beyond  the  occasion  or  person  calling  for  the  exercise  of  the 
duty.  SunderliriY.  Bradstreet,  46  [N.  Y.  (1  Sick.)  188;  7  Am.  Pep- 
322,  A  defamatory  writing  signed  l)y  the  chairman  of  a  public  meet- 
ing, called  to  select  a  candidate  for  governor  of  the  State,  and  published 
by  order  of  the  meeting,  is  not  privileged,  Leiois  v.  Feio,  5  Johns.  1- 
If  the  communication  be  made  maliciously,  or  is  not  believed  to  be 
true  by  the  party  making  it,  it  will  not  be  protected.  Ward  v.  Smith, 
6Bing.  749;  Tuson  v,  Evans,  12  Ad.  &  Ed.  733;  3  P.  «fe  D.  396  ; 
Wakefield  v.  Smithwick,  4  Jones  (N.  C),  327;  Fry  v.  Bennett,  3 
Bosw.  (N.  Y.)  200 ;  Palmer  v.  Concord,  48  ]^.  H.  211 ;  Rector  v. 
Smith,  11  Iowa,  302;  Flam  v.  Badger,  23111.  498;  Park  v.  Pied- 
mont Life  Lns.  Co.,  51  Ga.  510. 

The  privilege  in  respect  to  judicial  proceedings  does  not  apply  Avhen 
the  court  has  no  jurisdiction  {McGregor  \.  Thvmites,  3B.  <feC.  24; 
Perkins  v.  Mitchell,  31  Barb.  461) ;  nor  when  the  publication  relates 
to  a  matter  not  pertinent  to  the  issue.  Torrey  v.  Field,  10  Yt.  353  ; 
Gilhert  v.  People,  1  Denio,  41.  Where  a  party,  in  applying  to 
the  court  for  an  extension  of  time  to  file  a  transcript,  charged  his 
attorney  with  having  entered  into  a  collusive  agreement  with  the 
attorney  of  the  adverse  party,  it  was  held  libelous  per  se.  Wyatt  v. 
Buell,  47  Cal.  624.     A  publication  of  calumnious  statements,  made  by 
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counsel  in  the  trial  of  a  cause,  is  not  privileged.  Saunders  v.  Mills, 
6  Bing.  218.  Publishing  of  a  judge  that  he  is  wanting  in  integrity 
and  capacity  is  actionable.  Rohhi7is  v.  Treadway,  2  J.  J.  Marsh.  540  ; 
Matter  of  Moore,  63  ^.  C.  397.  Tlie  report  of  a  trial  is  not  privileged, 
unless  it  gives  a  true  account  of  the  proceedings.  Olement  v.  Lewis, 
3  Brod.  &  B.  297 ;  7  Moore,  200 ;  Flint  v.  Pike,  4  B.  &  C.  484 ; 
Sheckell  v.  Jackson.,  10  Cush.  25.  It  is,  therefore,  libelous  to  add  to 
such  report  the  publisher's  own  observations,  in  which  it  is  insinuated 
that  the  plaintiff  committed  perjury.     Stiles  v.  JSfokes,  7  East,  493. 

Where  a  person  accused  of  crime,  after  an  examination  before  a 
magistrate,  has  been  committed  for  trial,  or  held  to  bail,  a  report  of  the 
proceedings  is  not  privileged.  Leiois  v.  Levy,  El.  Bl.  &  Ell.  537  ;  27 
L.  J.  Q.  B.  282  ;  Stanley  v.  Webh,  4  Sandf.  (^.  Y.)  21.  And  although 
it  is  lawful,  to  publish  in  a  newspaper  the  fact  that  a  person  has  been 
arrested  on  a  criminal  charge,  it  is  libelous  to  state  that  such  person  is 
guilty.  Usher  v.  Severance,  20  Me.  9.  A  newspaper  article  charging 
the  theft  of  letters  was  held  not  to  be  actionable  in  the  absence  of  ex- 
trinsic facts  going  to  show  the  meaning  of  the  article  to  be  a  charge  of 
theft  by  the  plaintiff.     Smith  v.  Coe,  22  Minn.  276. 

Editors  of  newspapers  must  exercise  their  right  to  discuss  matters  of 
public  interest  fairly,  without  a  reckless  disregard  of  private  rights.  Sny- 
der V.  Fulton,  34  Md.  128;  6  Am.  Kep.  314;  Cass  v.  New  Orleans 
Times,  27  La.  Ann.  214  ;  Smith  v.  Tribune  Co.,  4  Bis.  (C.  C.)  477 ;  Joan- 
nes V.  Jennings,  6  K.  Y.  Sup.  (T.  &  C.)  138  ;  S.  C,  4  Hun,  m. 
And  it  will  be  no  defense  to  a  false  and  defamatory  article,  that  it  was 
taken  from  another  paper  {Curtis  v.  Mussey,  6  Grray,  261) ;  nor  that 
it  was  the  subject  of  common  report.  Fuller  v.  Dean,  31  Ala.  654 ; 
Haskins  v.  Lumsden,  10  Wis.  359.  A  false  and  calumnious  publica- 
tion, concerning  a  candidate  for  office,  is  not  privileged  {Powers  v. 
Dubois,  17  Wend.  63 ;  Seely  v.  Blair,  Wright  [Ohio],  358  ;  Com.  v. 
Odell,  3  Pittsb.  [Penn.]  449  ;  Aldrich  v.  Press  Printing  Co.,  9  Minn. 
133) ;  nor  one  relative  to  a  person  as  a  member  of  the  legislature,  after 
his  term  of  office  has  expired  ( Cramer  v.  Biggs,  17  Wend.  209) ;  nor 
publishing  of  a  politician,  that  he  was  paid  large  sums  of  money  for 
procuring  the  appointment  of  persons  to  office  by  the  governor  (  Weed 
V.  Foster,  11  Barb.  203) ;  nor  a  false  publication  concerning  the  trustee 
of  a  mining  association,  although  it  relates  to  a  matter  of  public  inter- 
est; and  is  published  in  good  faith,  and  without  malice  (  Wilson  v.  Fitch, 
41  Cal.  363) ;  nor  a  report  of  speeches  and  proceedings  at  vestry  meetings 
{Davison  v.  Duncan,  7  Ell.  &  Bl.  231 ;  Pojpham  v.  Pickhurn,  31  L. 
J.  Exch.  133) ;  nor  the  publication  of  defamatory  remarks,  made  by  a 
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person  under  sentence  of  death,  at  the  place  of  execution.     Sanford  v. 
Bennett,  24  K.  Y.  (10  Smith)  20. 

Where  part  of  a  communication  is  confidential,  and  written  in  good 
faith,  another  part  foreign  to  the  subject,  and  defaming  an  indiv^idual, 
is  not  privileged.  Warren  v.  Warren^  1  Cromp.  M.  &,  R.  250  ;  Cole  v. 
Wilson,  IS  B.  Monr.  (Ky.)  212 ;  Godson  v.  Home,  1  Brod.  &  Biug.  7 ; 
Lea)is  v.  Clia^pman,  16  N.  Y.  (2  Smith)  369. 

§  4.  Of  justification  or  excuse.  It  is  a  sufficient  answer  to  the 
action,  that  the  alleged  libel  is  true.  Jlawhins  v.  JVevj  Orleans  Print- 
ing, etc.,  Co.,  29  La.  Ann.  134.  This  is  necessarily  the  case,  for  the 
reason  that  the  falsity  of  the  publication  is  the  foundation  of  the  claim 
t>  damages,  no  person  being  permitted  to  recover  damages,  for  a 
supposed  injury  to  character,  which  he  does  not  possess.  If  Pherson 
V.  Daniels,  10  B.  &  C.  272;  Root  v.  King,  7  Cow.  613;  S.  C,  4 
Wend.  113  ;  Joannes  v.  Jennings,  6  IST.  Y.  Sup.  (T.  &  C.)  138 ; 
Payne  v.  Taylor,  14  La.  Ann.  406  ;  Perret  v.  Times  Newspa;per,  25 
id.  170.  If  the  defendant  cannot  justify,  by  showing  the  truth  of 
the  matter,  he  may  excuse  the  pubhcation,  by  showing  that  it  was  made 
upon  a  lawful  occasion,  upon  probable  cause,  and  from  good  motives. 
The  question  for  the  jury  in  such  case  is  not  whether  the  defendant 
believed  the  libel  to  be  true,  bnt  whether  he  had  probable  cause  to 
believe  it.      Carpenter  v.  Bailey,  53  JST.  II.  590. 

Where  the  truth  of  defamatory  matter  is  set  up  in  defense,  it  must 
be  pleaded  specially.  Snyder  v.  Andreivs,  6  Barb.  43  ;  Ilagan  v. 
Ilendy,  18  Md.  177.  When  the  libel  consists  of  several  charges  which 
are  distinct,  the  defendant  may  justify  as  to  part.  Clarkson  v.  Law- 
son,  6  Bing.  587 ;  Torrey  v.  Field,  10  Yt.  353.  If  the  libel  be  not 
made  up  of  distinct  charges,  the  justification  must  embrace  the  whole 
charge.  Relsham,  v.  Blackwood,  11  C.  B.  Ill ;  SmitTi  v.  Parker,  13 
M.  &  W.  459 ;  Cooper  v.  Barher,  24  Wend.  105  ;  Brickett  v.  Davis,  21 
Pick.  404 ;  Jones  v.  Cecil,  10  Ark.  592  ;  Ames  v.  Hazard,  6  R.  I. 
335 ;  W adder  v.  Quenzer,  29  N.  Y.  (2  Tiff.)  547 ;  Smith  v.  Tribune 
Co.,  4  Bis.  (C.  C.)  477.  The  justification  must  be  certain  ;  but  it  need 
not  embrace  a  forced  construction  of  the  libel.  Ames  v.  Hazard,  8  R. 
I.  143.  The  charges  must  be  met  directly,  and  not  argumentatively ; 
and  according  to  the  sense  given  to  them  by  the  plaintiff.  Fidler  v. 
Delavan,  20  Wend.  57.  Where  the  pubhcation  contains  specific  charges, 
a  general  answer  that  they  are  true  is  sufiicient.  Vamoyck  v.  Guthrie, 
4  buer  (X.  Y.),  268. 

The  justification  must  be  as  broad  as  the  libel.  Brooks  v.  Bemiss, 
8  Johns.  455  ;  Stoiv  v.  Converse,  4  Conn.  17 ;  Eoherts  v.  Miller,  2 
Greene  (Iowa),  122  ;    Whittemore  v.  Weiss,  33  Mich.  348 ;   Palmer  v. 
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Smith,  21  Minn.  419  ;  Downey  v.  Dillon,  52  Ind.  442.  A  cluirge 
tliat  the  plaintiff  was  actively  and  profitably  engaged  in  smuggling 
during  the  war,  is  not  justified  by  showing  that  he  violated  the  revenue 
laws  in  one  instance  in  time  of  peace.  Stllwell  v.  Barter,  19  Wend. 
487.  If  the  defendant  do  not  prove  all  the  matters  of  exaggeration  set 
forth  in  the  libel,  the  verdict  must  be  for  the  plaintiff,  although  it  be 
pleaded  that  the  libel  is  true  in  substance  and  in  fact.  Edwards 
V.  Bell,  1  Bing.  403.  But  see  Wearer  v.  Lloyd,  2  B.  &  C.  678 ; 
4  Dowl.  &  Ky.  230;  Morrison  v.  Harmer,  3  Bing.  (E.  S.)  759- 
If  the  publication  charge  the  plaintiff  with  crime,  proof  of  his  guilt, 
to  amount  to  a  justification,  must  be  strong,  and  conclusive.  Where 
the  libel  imputed  bigamy  to  the  plaintiff,  it  was  held  that  the  same 
strictness  of  proof  was  necessary,  that  would  have  been  required  on 
the  trial  of  an  indictment  for  bigamy.  Willmett  v.  Harmer,  8  C. 
&  P.  695.  But  the  plaintiff  need  not  be  proved  guilty  beyond  a  reason- 
able doubt.  It  is  sufficient  that  there  is  a  mere  preponderance  of 
evidence  as  to  his  guilt.  Kincade  v.  Bradshaw,  3  Hawks  (N.  C), 
63 ;  Spruil  v.  Cooper,  16  Ala.  791. 

It  is  not  a  justification  that  the  charges  contained  in  the  libel  were 
the  subject  of  common  rumor  (  Wheeler  v.  Shields,  3  111.  348) ;  nor 
that  they  had  been  previously  published  by  others  {Fry  v,  Bennett,  3 
Bosw.  [N.  T.]  235  ;  Romayne  v.  Duane,  3  Wash.  [C.  C]  246  ;  Cade  v. 
JRedditt,  15  La.  Ann.  492 ;  State  v.  Butman,  id.  166);  nor  that  the 
defendant  believed  them  to  be  true  {Moore  v.  Stevenson,  27  Conn. 
14 );  nor  that  the  defendant  was  not  personally  acquainted  with  the  plain- 
tiff {Dexter  v.  Spear,  4  Mas.  [C.  C]  115) ;  nor  that  he  did  not  know 
that  the  publication  was  a  libel,  or  intend  to  defame  the  plaintiff". 
Curtis  V.  Mussey,  6   Gray,  261 ;  Hotchhiss  v.  Porter,  30   Conn.  414. 

§  5.  Of  mitigatiou  of  damages.  Evidence  in  mitigation  must  be 
such  as  admits  that  the  libel  is  false.  Cooper  v.  Barher,  24  Wend.  105. 
Although,  if  a  publication  be  libelous  and  not  privileged,  the  absence 
of  actual  malice  cannot  be  proved  in  bar  of  the  action,  yet,  the  defend- 
ant may  show  the  circumstances  under  which  the  publication  was  made, 
and  the  motives  which  induced  it,  in  order  to  reduce  the  damages.  Pear- 
son V.  Le  Maitre,  5  M.  &  G.  700  ;  6  Scott,  626  ;  Smith  v.  Scott,  2  Car.  & 
Kir.  580  ;  Lich  v.  Owen,  47  Cal.  252  ;  Carpenter  y.  Bailey,  53  N.  H.  590. 
Where  the  defendant  published  a  handbill,  offering  a  reward  for  the 
recovery  of  certain  bills  of  exchange,  and  asserting  that  the  plaintiff 
was  suspected  of  having  embezzled  them,  it  was  held  competent  for  the 
defendant  to  show  that  he  afterward  preferred  a  charge  of  embezzle- 
ment against  the  plaintiff,  the  defense  not  being  that  the  charge  was 
true,  but  that  it  was  made  in  good  faith.     Flnden  v.  Westlake,  1  Moo. 
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&  Malk.  461.  It  may  be  proved  in  mitigation  of  damages  that  the 
defendant  afterward  published  a  retraction  of  the  lil)el ;  but  not  if  the 
subsequent  publication  merely  put  a  new  construction  on  the  libel, 
Jlotchkiss  V.  Oliphant,  2  Hill,  510.  The  question  whether  the  apology 
and  retraction  were  explicit  and  fair  is  to  he,  determined  by  the  jnry. 
Eisk  Allah  Bey  v.  Johnstone,  IS  L.  T.  (N.  S.)  620. 

The  fact  that  the  libel  was  the  subject  of  general  rumor  is  admissi- 
ble in  mitgdtion.  Skimier  v.  Powers,  1  Wend.  451.  For  this  pur- 
pose, it  is  competent  for  the  defendant  to  prove  that  the  libel  had 
been  previously  circulated  by  others,  had  been  generally  credited  in 
the  community,  and  that  he  had  nothing  to  do  with  its  origination. 
Bex  V.  Bimlett,  4  B.  &  Aid.  95 ;  Binns  v.  Stokes,  Ti  Miss.  239.  If 
the  libel  professes  to  give  a  report  of  the  coroner's  inquest,  what 
actually  took  place  there  may  be  shown  in  mitigation  of  damages- 
Bast  V.  Chapman,  1  M.  &  M.  46.  So,  it  may  be  shown  in  mitigation, 
that  the  defendant  copied  the  libelous  matter  from  a  newspaper 
{MiiUett  V.  Hulton,  4  Esp.  248  ;  Saunders  \.  Jlills,  6  Bing.  213  ;  Ileio- 
itt  V.  Pioneer  Press  Co.,  23  Minn.  178) ;  or,  that  he  took  the  libel  from 
another  paper  and  omitted  portions  of  it,  which  reflected  on  the  charac- 
ter of  the  plaintiff.  Creevy  v.  Carr,  7  C.  &  P.  QG.  Where  the 
defendant  published  of  the  plaintiff  that  he  extorted  money,  by 
tlireatening  a  third  person  that  he  would  accuse  him  of  crime,  it  Avas 
!ield  that  the  defendant  might  show  in  mitigation  that  the  person 
accused  did,  in  fact,  complain  to  a  magistrate  that  the  plaintiff 
and  another  had  conspired  to  extort  money  from  him  by  means  of 
said  criminal  charge,  and  that  the  material  facts  set  forth  in  the  libel 
were,  on  that  occasion,  sworn  to  by  such  third  person,  in  an  affidavit. 
Stanley  v.  Wehh,  21  Barb.  148.  Previous  quarrels  between  the  parties 
may  be  shown  in  mitigation  of  damages  {Bohertsoii  v.  McDougall^ 
4  Bing.  684) ;  also,  the  publication  by  the  plaintiff  of  libels  connected 
with  the  one  which  is  the  subject  of  the  action,  where  it  is  manifest 
that  they  caused  the  writing  of  the  libel  by  the  defendant,  although  it 
does  not  expressly  refer  to,  or  profess  to  be  a  reply  to  them.  May  v. 
Brown,  3  B.  &  C.  113;  Tarpley  v.  Blabey,  2  Bing.  N.  C.  437; 
Child  V.  Homer,  13  Pick.  503 ;   Hotchkiss  v.  Lothrop,  1  Johns.  286. 

In  an  action  for  publishing  of  the  plaintiff  that  he  was  a  degraded 
scoundrel,  liar  and  blackguard,  it  was  held  that  the  defendant  might 
show  in  mitigation  that  the  plaintiff,  just  before  the  publication  of  the 
libel,  charged  the  defendant  with  perjury.  Davis  v.  Griffith,  4  Gill 
&  Johns.  (Md.)  342.  But  a  distinct  libel,  published  by  the  plaintiff 
concerning  the  defendant,  is  not  admissible  in  evidence,  in  mitigation 
of  damages  {Child  v.  Homer,  13  Pick.  503) ;  nor  a  former  recovery 
Vol.  W— 40 
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of  damages  by  the  plaintiff  against  the  defendant,  in  an  action  for  a  libel 
published  in  another  number  of  the  same  paper,  and  containing  the 
same  libelous  charges.      Tillotson  v.  Cheetham,  3  Johns.  56. 

Evidence  of  the  plaintiff's  general  bad  character  in  respect  to  the 
subject-matter  of  the  charge  is  admissible  in  mitigation  of  damages. 
Melton  V.  State,  3  Humph.  (Tenn.)  389  ;  Sat/re  v.  Sayre,  1  Dutcher 
(N.  J.),  235  ;  Sjnith  v.  S7mth,  8  Ired.  (N.  C.)  29  ;  Wright  y.  Schroeder, 
2  Curtis,  548  ;  Buford  v.  McLxmy,  1  N"ott  &  McCord  (S.  C),  268  ; 
Adams  v.  Smith,  58  111.  417.  And  see  Kimball  v.  FernoMdez,  41 
"Wis.  329.  This  may  be  shown,  under  the  general  issue,  notwithstand- 
ing that  there  is  also  a  plea  in  justification.  Young  v,  Bennett,  4 
Scam.  (111.)  43.  And  such  testimony  may  be  presented,  after  the 
plaintiff  has  introduced  evidence  to  rebut  that  given  by  the  defendant, 
in  support  of  his  justification.  Stone  v.  Varney,  7  Mete.  86.  But  in 
the  absence  of  a  plea  of  justification,  or  other  plea  assailing  the  charac- 
ter of  the  plaintiff,  or  putting  it  in  issue,  evidence  reflecting  thereon 
should  be  excluded.     Howe  Machine  (Jo.  v.  Souder,  58  Ga.  64. 

Wliere,  in  libel,  the  defendant  charges  that  the  plaintiff  falsely  ac- 
cused him  of  crime,  and  the  falsehood  of  the  plaintiff's  accusation  is 
shoAvn  by  the  defendant  in  mitigation  of  damages,  the  plaintiff  may 
introduce  evidence  in  rebuttal,  to  show  its  truth.  Woodhurn  v. 
Miller,  Cheves  (S.  C),  194. 
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CHAPTER  XC, 

LIEN. 

TITLE  I. 

OF  LIENS  IN  GENERAL. 

AETICLE  I. 

OF  LIENS  AND  THEIB  NATURE. 

Section  1.  Definition  and  nature.  A  lien  is  a  right  to  hold. 
Wilson  V.  Balfour,  2  Camp.  579.  It  is  neither  a  Jus  ad  rem,  nor  a 
Jus  in  re,  but  a  simple  right  of  retainer.  Meany  v.  Head,  1  Mas. 
(C.  C.)  319.  In  common  parlance  the  word  lien  is  somewhat  indefi- 
nitely used,  as  including  every  species  of  special  property  which  one 
may  have  in  goods,  the  general  ownership  of  which  is  in  another. 
But  it  was  originally  and  more  appropriately  used  to  signify  the  right 
of  detention,  which  artisans  and  others  who  had  bestowed  labor  upon 
an  article,  or  done  some  act  in  reference  to  it,  had,  in  some  instances, 
till  reimbursed  for  tlieir  expenditures  and  labor  bestowed  thereon. 
And  such  may  be  termed  a  lien  at  common  law.  Oakes  v.  Moore,  24: 
Me.  214:.  Or,  as  more  comprehensively  defined,  a  lien  at  common  law 
is  the  right  which  one  person  possesses,  in  certain  cases,  of  detaining 
property  placed  in  his  possession  belonging  to  another,  until  some 
demand  which  the  former  has  be  satisfied.  Hammonds  v.  Barclay,  2 
East,  227  ;  Bean  v.  Bolton,  3  Phila.  (Penn.)  87.  The  essence  of  the 
right  is  possession.     Hamlett  v.  Tallman,  30  Ark.  505. 

By  the  common  law,  liens  exist  only  in  cases  where  the  party  en- 
titled thereto  has  either  actual  or  constructive  possession  of  the  prop- 
erty. Jordan  v.  James,  5  Ohio,  %'i  ;  Sham  v.  Neale,  4  Jur.  (N.  S.) 
695.  But  in  the  maritime  law,  and  in  equity,  liens  exist  independently 
of  possession.  Ex  j!?a/'^6'  Foster,  2  Story  (C.  C),  131.  Sec,  also, 
Donald  v.  Hewitt,  33  Ala.  534,  547. 

As  between  debtor  and  creditor,  the  doctrine  of  lien  is  said  to  be  so 
equitable  that  it  cannot  be  favored  too  much ;  but  as  between  one  class 
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of  creditors  and  another,  there   is    not   the   same   reason   for    favor, 
Jacols  V.  Zatour,  5  Bing.  130  ;  2  Moore  &  P.  201. 

§  2.  How  acquired  or  created.  Liens  exist  by  common  law,  or  are 
created  bj  usage,  by  statute,  or  by  express  agreement.  Green  v. 
Fanner,  4  Burr.  2214 ;  S.  C,  1  W.  131.  651 ;  Allen  v.  Ogden,  1  Wash. 
(C.  C.)  174 ;  Frost  v.  Ildey,  54  Me.  345 ;  Jarvis  v.  Rogers,  15  Mass. 
389 ;  Ghambers  v.  Davidson,  L.  R,  1  P.  C.  296  ;  S.  C,  4  Moore's  P. 
C.  C.  (K  S.)  158  ;  Driver  v.  Jenkins,  30  Ark.  120. 

Liens  which  exist  by  the  common  law  most  frequently  arise  in  cases 
of  bailment.  The  general  principle  is,  that  where  the  law  compels  a 
person,  such  as  an  innkeeper,  or  common  carrier,  to  take  the  care  and 
custody  of  goods,  he  shall  have  a  lien  on  the  property  for  his  reason- 
able and  just  charges  therefor ;  and  the  same  rule  applies  to  a  person 
who,  by  his  labor  and  skill,  has  imparted  an  additional  value  to  the 
goods.  Grinnell  v.  Gooh,  3  Hill,  491  ;  Townsend  v.  Newell,  14  Pick. 
332,  But  one  who  merely  provides  food  and  takes  the  care  of  an  ani- 
mal, as  an  agistor  or  a  livery-stable  keeper,  has  no  lien  on  the  property, 
imless  there  be  a  special  agreement  to  that  effect.  Jackson  v.  Guiti- 
mins,  5  M.  &  W,  342 ;  Lewis  v.  Tyler,  23  Cal,  864 ;  Willis  v.  Bar- 
rister, 36  Yt.  220 ;  Goodrich  v,  Willard,  7  Gray,  183  ;  MilUJcin  v. 
Jones,  77  111.  372,  Sometimes  a  lien  arises  where  there  is  strictly  no 
bailment.  Thus,  when  goods  carried  at  sea  are  in  imminent  danger  of 
being  lost,  it  is  frequently  at  the  hazard  of  the  lives  of  those  who  save 
them,  that  they  are  saved.  Therefore,  from  considerations  of  public 
policy  and  commercial  necessity,  the  law  supports  a  lien  in  the  case  of 
salvage.  Nicholson  v.  Ghapman,  2  H.  Bl,  254.  But  the  finder  of  a 
thing  which  is  lost  on  land,  unlike  the  salvor  of  property  at  sea,  has  no 
lien  upon  it  for  the  recompense  which  he  may  reasonably  deserve  for 
the  trouble  and  expense  incurred  in  its  preservation.  Baiter  v,  Uoag, 
7  N,  y,  (3  Seld.)  555  ;  ForsUr  v.  Juniata  Bridge  Go.,  16  Penn.  St, 
393,  Still,  if  the  owner  of  property  lost  has  offered  to  any  person 
who  should  find  and  restore  it,  a  reasonable  compensation  for  his 
trouble  and  expense,  and  a  person,  relying  upon  such  promise,  under- 
takes to  secure  the  property,  and  does  in  fact  rescue  it,  and  is  ready  to 
deliver  it  to  the  owner  upon  being  paid  for  his  labor  and  expenses,  he 
is  entitled  to  receive  his  compensation  before  he  parts  with  the  pos- 
session of  the  property.  Wentworth  v.  Day,  3  Mete.  352 ;  Wilson 
V.  Guyton,  8  Gil,  (Md.)  213  ;  Oumniings  v.  Gann,  52  Penn.  St.  484. 
Ante,  Yol.  1,  100,  101  ;  Yol.  3,  611,  612. 

Liens  frequently  arise  from  the  usages  of  trade,  or  the  manner  of 
dealing  between  the  parties.  Jarvis  v.  Rogers,  15  Mass.  389,  394. 
But  it  is  held  that  the  usage  must  be  so  general  that  the  party  deliver- 
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ing  the  goods  maj  be  presumed  to  have  known  it,  and  to  have  made 
the  riglit  of  lien  a  part  of  the  contract.  Oppenlieim  v.  Russell^  3 
Bos.  &  P.  42,  50;  see  Leuckhart  v.  Cooper,  3  Bing.  ]^.  C.  99.  And 
it  seems  that  much  stronger  proof  of  general  usage  is  required  in 
those  occupations  in  which  there  is  no  choice  to  accept  or  reject  the 
employment,  as  in  the  occupation  of  an  innkeeper  or  c-ommon  carrier. 
JRiishforth  V.  Had  field,  6  East,  519 ;  T  id.  224 ;  Kirkman  v.  Shaw- 
cross,  6  Term  R.  14.  But  where  a  custom  has  been  frequently  proved 
and  allowed  to  exist  in  any  particular  trade,  the  court  will  not  permit 
it  to  be  disregarded.  Naylor  v.  Mangles,  1  Esp.  109  ;  Spears  v.  Hartly^ 
3  id.  81 ;  3  Pcirs.  on  Cont.  240.  Liens  which  arise  by  usage  are  com- 
monly general  liens.     Id. ;  see  post^  319,  §  3. 

Liens  created  by  statute  are  usually  based  upon  justice  and  public  con- 
venience and  are  designed  to  meet  those  cases  where  the  possession  is  not 
with  the  consent  of  the  owner  of  the  propert}',  or  where  exclusive 
possession  is  impossible.  And  the  same  virtue  exists  in  a  statute 
lien,  in  which  j)ossession  does  not  pass,  as  exists  in  common  law  liens 
accompanied  by  possession.  Grant  v.  Whitioell,  9  Iowa,  152;  Beall 
V.  White,  94  U.  S.  (4  Otto)  382.  But  a  lien  created  by  a  mere  act  of 
legislation  has  none  of  the  elements  or  properties  of  a  contract,  and 
may,  therefore,  be  destroyed  by  an  act  of  legislation.  Martin  v. 
Ee%oitt,  44  Ala.  418;  Frost  v.  Ilsley,  54  Me.  345. 

That  the  legislature  has  the  power  to  authorize  hogs  and  cattle  taken 
damage  feasant,  to  be  impounded  by  the  owner  of  the  premises  and  de- 
tained until  the  damages  and  costs  are  paid,  and  to  give  such  owner  a  lien 
oji  the  animals  to  secure  such  damages  and  costs,  see  Cook  v.  Gregg,  46 
N.  Y.  (1  Sick.)  441 ;  Rood  v.  McCargar,  49  Cal.  11 Y.  A  national 
bank  has  the  power  to  make  a  by-law  creating  a  lien  on  the  stock  of 
every  stockholder  for  his  liabilities  to  the  bank.  Re  Dunkerson,  4 
Biss.  227. 

Where  a  statute  provided  that  any  person  to  whom  cattle  were 
intrusted  to  be  pastured  should  have  a  lien  thereon  for  tlicir  keeping, 
it  was  held  that  an  agistor,  to  whom  cattle  had  been  intrusted  by 
the  mortgagor  of  them,  without  tlie  knowledge  or  consent  of  the  mort- 
gagee, had  no  lien  on  them  as  against  the  latter.  Sargent  v.  TJslier^ 
55  N.  H.  287 ;  S.  C,  20  Am.  Eep.  208. 

A  lien  may  be  acquired  by  the  express  agreement  of  the  parties 
{Chapman  v.  Allen,  Cro.  Car.  271 ;  Richards  v.  Symons,  8  Q.  B.  90) ; 
as  where  goods  are  placed  in  the  hands  of  a  person  for  the  execution 
of  some  particular  purpose  upon  them,  with  an  express  contract  that 
they  shall  be  considered  as  a  pledge  for  the  labor  or  expense  which 
the  execution  of  that  purpose  may  occasion.     Or  it  exists  where  prop- 
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erty  is  merely  pawned  or  delivered  for  bare  custody  to  another,  for 
the  sole  purpose  of  being  a  security  for  a  loan  made  to  the  owner  on 
the  credit  of  it.  Whitaker  ou  Liens,  27.  See  post,  tit.  J^ledge.  And 
where  a  number  of  tradesmen  enter  into  an  agreement  not  to  receive 
goods  of  any  one,  for  the  purj)0se3  of  their  trade,  unless  such  goods 
may  be  held  subject  to  a  general  lien  for  the  balance  due  them,  and  a 
bailor  with  notice  of  this  agreement  leaves  his  goods,  the  lieu  at- 
taches. KirTcman  v.  Shaiooross,  6  Term  R.  14.  But  it  is  otherwise 
where  the  tradesman  is  obliged  by  law  to  receive  the  goods  of  any  one 
who  offers ;  in  such  case,  express  assent  of  the  bailor  must  be  shown, 
in  order  to  give  the  lien.  Mere  notice  is  insufficient.  Id.  And  see 
Oppenhehn  v.  Russell,  3  Bos.  &  P.  42. 

"When  a  party  has  a  lien  on  goods  or  chattels,  created  by  a  valid  verbal 
agreement  "svith  the  owner,  and  the  goods  have  been  delivered  to  him 
pursuant  to  the  terms  of  the  contract,  his  right  to  retain  them  until 
his  lien  is  satisfied  is  not  affected  by  any  subsequent  mortgage,  or  other 
incmnbrance,  executed  or  created  by  the  owner ;  and  he  may  maintain 
detinue  against  any  one  who  disturbs  his  possession.  Gafford  v.  Stearns, 
51  Ala.  434.     Ante,  Yol.  2,  535. 

Personal,  and  even  transitory  and  fluctuating  property,  may  be  the 
subject  of  a  lien,  at  the  pleasure  of  the  contracting  parties ;  but  gener- 
ally, explicit  words  are  necessary  to  effect  a  lien,  where  it  is  not  raised 
by  operation  of  law  or  equity.  Williams  v.  Price,  5  Munf.  (Ya.)  507. 
Under  a  written  contract  to  keep  sheep  for  a  certain  period,  and  to 
wash,  shear,  and  do  up  tlieii*  wool,  for  a  certain  sum,  the  keeper  has  no 
lien  on  the  sheep  for  his  pay.  OuTnmings  v.  Harris,  3  Vt.  245.  A 
contract  for  a  lien  on  an  unplanted  crop  is  void  at  law.  Hamlett  v. 
Talhnan,  30  Ark.  505.     But  see  ante,  Yol.  2,  171,  and^os^,  325. 

It  is  a  well-settled  doctrine  of  the  common  law  that,  in  order  to 
create  a  lien  on  a  chattel,  the  party  claiming  it  must  show  the  just 
possession  of  the  thing  claimed ;  and  no  lien  exists  where  the  party 
claiming  it  acquires  possession  by  wrong,  or  by  misrepresentation. 
Madden  v.  Kempster,  1  Camp.  12  ;  Lempriere  v.  Pasley,  2  Term  R. 
485.  Thus,  one  who,  in  order  to  obtain  the  wrongful  possession  of 
property,  pays  the  claim  of  a  person  having  a  lien  upon  it,  acquires 
thereby  no  lien  to  the  property  for  the  sum  so  paid,  as  against  the 
rightful  owner.  Guilford  v.  Smith,  30  Yt.  49.  Nor  can  a  lien  arise, 
where,  from  the  nature  of  the  contract  between  tie  parties,  it  would 
be  inconsistent  with  the  express  terms,  or  the  clear  intent  of  the  con- 
tract. For  example,  if  the  goods  were  deposited  in  the  possession  of 
the  party  for  a  particular  purpose,  inconsistent  with  the  notion  of  a 
lien,  as  to  hold  them  or  the  proceeds  for  the  owner,  or  a  third  person. 
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Taylor  x.RoUnson,  S  Taunt.  648  ;  Grayx.  Wilson,  9  Watts  (Penu.), 
512  ;  Tun7io  v.  Bethune,  2  Desaus.  (S.  C.)  285  ;  Rcmdel  v.  Brown, 
2  How.  (U.  S.)  1:06.  And  a  lien  cannot  attach  upon  personal  property 
in  favor  of  a  person  who  has  advanced  money  for  it,  without  having 
eitlier  title  or  possession.  Eeed  v.  Ash,  3  ls"ev.  116 ;  Allen  v.  Shortridge, 
1  Duv.  (Ky.)  34. 

Where  a  constable  levied  on  certain  property  under  a  judgment  in 
favor  of  the  defendant,  against  the  plaintiff,  and  committed  the  prop- 
erty to  the  defendant  as  a  receiptor,  it  was  held  that  the  latter  acquired 
a  valid  lien  upon  the  property,  for  his  just  and  lawful  charges  as  such. 
Aliger  x.Keder,  8  Hun  (N.  Y.),  125. 

§  3.  General  lieus.  A  general  lien  is  a  right  to  retain  the  property 
of  another  on  account  of  a  general  bala  nee  due  from  the  owner.  2 
Bouv.  Die  .  47;  2  Kent's  Coram.  634.  The  law  does  not  favor 
general  liens,  and  a  general  lien  can  only  be  claimed  as  arising  from 
dealings  in  a  particular  trade  or  Kne  of  business,  such  as  wharfingers, 
factors  and  bankers,  in  which  the  existence  of  a  general  lien  has  been 
judicially  acknowledged,  or  in  other  trades  where  there  is  express  evi- 
dence of  custom.  Boch  v,  Gorrissen,  2  DeG.,  F.  (fe  J.  434 ;  S.  C,  7 
Jur.  (N.  S.)  81.  See,  also,  Bleaden  v.  Hancock,  4  Carr,  &  P.  152  • 
Rushforth  V.  Eadfield,  6  East,  519  ;  7  id.  224.  It  has  long  been 
settled,  that  wherever  a  banker  has  advanced  money  to  another,  he 
has  a  lien  upon  all  the  paper  securities  which  are  in  his  hands,  for  the 
amount  of  his  general  balance,  unless  such  securities  were  delivered  to 
him  under  a  particular  agreement.  Scott  v.  Franldin,  15  East,  428  ; 
Baltimore,  etc.,  R.  R.  Co.  v.  Whseler,  18  Md.  372  ;  Banh  of  Me- 
tropolis V.  New  England  BoAik,  1  How.  (IT.  S.)  234;  17  Pet.  174. 
The  right  of  factors  to  a  general  lien  for  the  balance  due  upon  all 
goods  of  the  principal,  in  their  possession,  is  well  established.  Kruger 
V.  Wilcox,  Ambl.  252 ;  Davis  v.  Bradley,  28  Vt.  118  ;  Scwall  v. 
NicJwlls,  M 'Kq.  582;  Schiffer  v.  Feagin,  51  Ala.  335;  Dixon  v. 
Stansfeld,  11  Eng.  Law  and  Eq.  528.  Ante,  Yol.  3,301.  And  the 
rights  of  a  whai'finger  are  regarded  as  co-extensive  with  those  of  a  fac- 
tor. Spea/rs  v.  Ilartly,  3  Esp.  81  ;  Rex  v.  Euinplirey,  1  McClel,  & 
Y.  188.  A  warehouseman's  lien  extends  to  all  demands  for  storage 
and  expenses  paid  which  he  may  have  against  the  owner  who  deposits 
the  goods  with  liim.  Scott  v.  Jester,  13  Ark.  437  ;  Low  v.  Martin, 
18  111.  286  ;  Buxton  v.  Banglian,  6  Carr.  ^  P.  674. 

Among  tradesmen  in  England,  who,  by  custom,  have  a  general  lien 
u])on  all  an  employer's  goods,  for  the  general  balance  due  for  work, 
may  be  mentioned  calico-printers,  packers,  fullers,  in  some  localities 
(  Weldon  V.  Gould,  8  Esp.  268 ;   Green  v.  Farmer,  4  Burr.  2222  ;  Ex 
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'parte  Deeze,  1  Atk.  228  ;  Plaice  v.  Allcock,  4  F.  &  F.  1074) ;  and  per 
liaps  dyers.  Kirhman  v.  ShaworosSy  6  T.  R.  14  ;  Savill  v.  Barchard^ 
4  Esp.  53.     But  see  Bennett  v.  Johnson,  2  Chitt.  455  ;  3  Dougl.  387. 

§  4.  Particular  liens.  A  particular  lien  is  a  right  to  retain  the 
property  of  another  on  account  of  labor  performed  or  expenses 
bestowed,  or  incurred  upon  the  identical  property  detained.  2  Kent's 
Com.  634.  Particular  liens  constitute  the  oldest  class  of  liens,  and 
they  are  the  most  favored  at  common  law.  Green  v.  Farmer,  4  Burr. 
2214 ;  Richa/rdsoii  v.  Goss,  3  Bos.  &  P.  126 ;  Mclntyre  v.  Carver,  2 
Watts  &  Serg.  392.  Generally  speaking,  if  a  chattel  delivered  to  a 
party  receives  improvement  from  his  labor  and  skill,  he  has  a  specific 
lien  upon  it  for  his  remuneration,  whether  the  contract  for  it  is  express  or 
implied  ;  provided,  however,  there  is  nothing  in  the  nature  of  the  con- 
tract inconsistent  with  the  existence  of  a  lien.  Scarf e  v.  Morgan,  4 
M.  &  W.  270 ;  S.  C,  1  H.  &  H.  292  ;  Townsend  v.  Newell,  14  Pick. 
332.  And  a  workman  having  bestowed  his  labor  on  a  chattel,  in  con- 
sideration of  a  price,  the  amount  of  which  was  fixed  by  an  agreement 
with  the  owner,  may  detain  such  chattel  until  the  price  is  paid, 
although  it  was  delivered  to  the  workman  in  different  parcels  and  at 
different  times,  if  the  work  to  be  done  under  the  agreement  is  entire. 
Chase  y.  Westmore,  5  Maule  &  Sel.  180.  But  a  workman  who,  in  the 
exercise  of  his  right  of  lien,  detains  a  chattel  upon  which  he  has 
expended  his  labor  and  material,  has  no  claim  against  the  owner  for 
taking  care  of  the  chattel,  nor  for  storage  while  so  detained.  Somes  v. 
British  Mnpire  Shipj)ing  Co.,  8  H.  L.  Cas.  338;  affirming  S.  C, 
EL,  B1.&  El.  367 ;  McLityre  v  Carver,  2  Watts  &  Serg.  392. 

§  5.  Equitable  liens.  There  are  liens  recognized  in  equity,  which 
are  neither  known  nor  enforced  at  law,  and  in  respect  to  which  courts 
of  equity  exercise  an  extensive  jurisdiction.  Gladstone  v.  Bir- 
ley,  2  Merriv.  401,  403.  These  liens  arise  from  constructive  trusts,  and 
are,  therefore,  wholly  independent  of  the  possession  of  the  thing  to 
which  they  are  attached,  as  a  charge  or  incumbrance,  and  they  can  be 
enforced  only  in  a  court  of  equity.  2  Story's  Eq.  Jur.,  §  1217 ;  Neate 
V.  Duhe  of  Marlborough,  3  Myl.  &  Cr.  407,  415.  To  constitute  an 
equitable  lien,  it  must  be  founded  on  a  valuable  and  adequate  consid- 
eration ;  but  what  will  be  a  sufficient  consideration  must  depend  upon 
the  circumstances  of  each  case.  Eaton  v.  Patterson,  2  Stew.  &  P. 
(Ala.)  9.     See  ante,  Vol.  3,  148. 

A  strong  illustration  of  a  lien  created  and  sustained  in  equity,  but 
unknown  at  law,  is  seen  in  cases  of  the  sale  of  lands,  where  a  lien 
exists  for  the  unpaid  purchase-money.  The  doctrine,  generally  stated, 
is  that  the  vendor  of  land  who  has  taken  no  security,  although  he  has 
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made  an  absolute  conveyance  by  deed,  witli  a  formal  acknowledgment, 
in  tlie  deed  or  on  the  back  of  it,  that  the  consideration  has  been  paid, 
retains  an  equitable  lien  for  the  purchase-money,  unless  there  has  been 
an  express  or  implied  waiver  in  discharge  of  it ;  and  this  lien  will  be 
enforced  in  equity  against  the  vendee,  volunteers,  and  all  others  claim- 
ing under  him,  with  notice,  that  is :  against  all  persons  except  hona 
fide  purchasers  for  valuable  consideration,  without  notice.  Mackreth 
V.  Symmons,  15  Yes.  329.  See  ante,  vol.  Ill,  148.  Such  is  the  doc- 
trine of  the  English  courts  of  chancery,  and  the  same  doctrine  has  been 
adopted  in  many  of  the  States  of  the  Union,  as  will  be  seen  by  con- 
sulting the  following  decisions  :  Gordon  v.  Bell,  50  Ala.  213  ;  Holman 
V.  Patterson,  29  Ark.  357;  Burt  v.  Wilson,  28  Cal.  632;  Francis  v. 
Wells,  2  Col.  660 ;  Johnson  v.  McGrew,  42  Iowa,  555 ;  Walton  v. 
Ilargroves,  42  Miss.  18  ;  liichards  v.  Fisher,  8  W.  Ya.  55 ;  Stafford 
V.  Van  Rensselaer,  9  Cow.  316  ;  Ledforth  v.  Smith,  6  Bush  (Ky.), 
129 ;  Briscoe  v.  Bronaugh,  1  Tex.  325  ;  Marsh  v.  Txtrner,  4  Mo. 
253  ;  Ross  v.  Whitson,  6  Yerg.  (Tenn.)  50 ;  Williams  v.  Roberts,  5 
Ohio,  35  ;  Carr  v.  Ilohhs,  11  Md.  285  ;  Beibler  v.  Barwich,  4  Blackf. 
(Ind.)  339  ;  Dyer  v.  Martin,  4  Scam.  (111.)  146.  See,  also,  Gilman  v. 
Brown,  1  Mas.  (C.  0.)  191 ;  S.  C,  4  Wheat.  256;  Chilton  v.  Brai- 
den,  2  Black.  (U.  S.)  458.  Bat  in  other  of  the  States  the  doctrine  has 
been  condemned  and  abandoned.  Thus,  the  whole  principle  has  been 
rejected  in  Pennsylvania  {Hepburn  v.  Snyder,  3  Penn.  St.  72) ;  in 
North  Carolina  {Womble  v.  Battle,  ?>lxQ<i.  [K  C]  Eq.  182);  and 
South  Carolina.  Wragg  v.  Comptroller-General,  2  Dessaus.  (S  C.) 
509.  And  the  doctrine  does  not  appear  to  have  ever  been  adopted  in  any 
of  the  New  England  States  except  Yermont,  in  which,  after  being 
affirmed  by  the  court  (see  Manly  v.  Slason,  21  Yt.  271),  it  has  since 
been  abolished  by  the  legislature.  Stats,  of  Yt.  1862,  chap.  65,  §  33.  See 
PhilbrookY.  Delano,  29  Me.  410  ;  Arlin  v.  Brown,  44N.  H.  102 ;  At>- 
wood  V.  Vincent,  17  Conn.  576  ;  Perry  v.  Grant,  10  E..  I.  334.  In 
those  States,  the  vendor  of  real  estate  by  an  absolute  deed  has  no  lieu 
thereon  for  the  unpaid  purchase-money,  without  a  written  agreement 
of  the  parties  to  that  effect.  Ahrend  v.  Odiorne,  118  Mass.  261 ;  S. 
C,  19  Am.  Rep.  449.  So  the  English  doctrine  of  the  vendor's  lien  has 
no  existence  in  Kansas  {Brown  v.  Simpson,  4  Kans.  76.  See  Smith 
V.  Rowland,  13  id.  245)  ;  and  it  has  been  abolished  in  Yirginia  by  s>i^i- 
\x.tQ{YanceyY.  Mauch,  15  Gratt.  300);  and  in  some  of  the  courts 
in  which  the  existence  of  the  doctrine  has  been  recognized,  it  lias 
been  considered  as  a  dangerous  principle,  and  one  opposed  to  the  pre- 
vailing policy  of  this  country,  which  discourages  secret  liens,  and  tends 
to  make  all  matters  of  title  the  subject  of  record  evidence.  See  Bayley 
YoL.  lY.—  41 
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V.    OreenUaf^  7  Wheat.  46  ;   Conover  v.    Warren,  1  Gilm.  (111.)  498, 
502;  MoCandlish  v.  Keen,  13  Gratt.  (Va.)  615. 

The  vendor's  equitable  lien  attaches  if  possession  of  the  estate  has 
been  delivered  to  the  purchaser,  although  there  has  been  no  convey- 
ance of  it  to  him  {Smith  v.  Hlhhard,  2  Dick.  730  ;  Andrew  v.  An- 
drew, 8  DeG.  M.  &  G.  336  ;  Langstaff  v.  Nielwlson,  25  Beav.  160) ;  and 
it  attaches  upon  copyholds  and  leaseholds,  as  well  as  freeholds.  Wrout 
V.  Dawes,  25  id.  369 ;  Richardson  v.  Bowman,  40  Miss.  782.  In 
England,  the  vendor  of  land  to  a  railway  company  has  been  held  to 
have  a  lien  in  respect  of  unpaid  compensation  as  well  as  purchase- 
money,  unless  such  compensation  is  the  subject  of  a  separate  agree- 
ment between  liim  and  the  company.  Walker  v.  Ware,  etc..  Railway 
Co.,  L.  R.,  1  Eq.  195.  See,  also,  Bishop  of  Winchester  v.  Mid  Hcjmts 
Railway  Co.,  L.  E..,  5  Eq.  17 ;  Earl  St.  Germans  v.  Chrystal  Palace 
Railway  Co.,  L.  R.,  11  id.  568.  And  see  Dubois  v.  Hull,  43  Barb.  26. 
So,  the  rule  as  to  the  vendor's  lien  applies  with  as  much  force  to  the 
case  of  a  purchase  by  a  married  woman  as  to  any  other  case.  Chilton 
V.  Braiden,  2  Black  (U.  S.),  458  ;  Armstrong  v.  Ross,  20  N.  J.  Eq. 
109  ;  Pylomt  v.  Reeves^  53  Ala.  132.  But  the  lien  will  not  be  given 
by  a  court  of  equity  as  a  security  for  unliquidated  and  uncertain  dam- 
ages {Payne  v.  Avery,  21  Mich.  524 ;  Arlin  v.  Brown,  44  N.  H. 
102) ;  audit  will  not,  therefore,  exist  where  the  consideration  of  the  sale 
is  an  engagement  to  support  the  vendor  during  his  life.  Id. ;  McCan- 
drish  V.  Keen,  13  Gratt.  (Va.)  615.  Thus  where  a  vendee,  by  his 
bond  reciting  the  conveyance  of  the  land  to  him  as  the  consideration 
of  such  bond,  covenanted  to  maintain  the  vendor  and  his  son  during 
their  natural  lives,  it  was  held  that  the  covenant  was  the  substituted 
consideration  for  the  purchase-money,  and  that  the  bond  was  not  an 
equitable  incumbrance  on  the  land  in  behalf,  either  of  the  obligee  or 
of  liis  son,  who  was  only  a  beneficiary.  McKillip  v.  McKillip,  8 
Barb.  552.  It  has  likewise  been  held  that  a  lien  -will  not  arise  from 
the  exchange  of  land  for  chattels,  or  for  other  land.  Coit  v.  Pok. 
gera,  36  Barb.  195.  But  it  was  said  in  Burns  v.  Taylor,  23  Ala. 
255,  that  there  is  nothing  to  distinguish  an  exchange  of  lands,  so  far 
as  respects  the  application  of  this  principle  of  lien  for  the  purchase- 
money,  from  a  sale  of  lands.  And  a  vendor  who  is  fraudulently  in- 
duced to  take  land  instead  of  the  money,  for  which  he  originally  agreed, 
may  treat  the  payment  as  a  nullity  and  enforce  his  lien.  Bradley  v. 
Bosley,  1  Barb.  Ch.  125.  And  see  Mills  v.  Bliss,  55  N.  Y.  (10  Sick.) 
139.  And  it  has  been  held,  that  the  vendor  will  not  necessarily  lose 
his  lien  by  stipulating  that  the  price  shall  be  paid  to  a  third  person. 
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Hamilton  v.  Gilbert,  2  Ileisk.  (Tenn.)  681 ;   Gmdt  v.  7rumho,  17  B. 
Monr.  (Ky.)  682.     But  see  Chapman  v.  Bearddey,  31  Conn.  115. 

It  may  now  be  regarded  as  a  well-settled  rnle  that,  wherever  the 
vendor's  lien  is  recognized  at  all,  it  is  not  waived,  in  the  absence  of  an 
express  agreement  to  that  effect,  by  the  taking  of  the  note  or  other 
personal  security  of  the  vendee  for  the  purchase-money.  Winter  v. 
Anson,  3  E.uss.  488  ;  B,v  parte  Peahe,  1  Madd.  346  ;  Oilman  v. 
Broum,  1  Mas.  (C.  C.)  192,  214;  Christian  v.  Austin,  36  Tex.  540; 
Sellnj  V.  Stanley,  4  Minn.  65 ;  Garson  v.  Green,  1  Johns.  Ch.  308  ; 
Pinchain  v.  Collard,  13  Tex.  333  ;  Dunlap  v.  Shanklin,  10  W.  Va. 
662  ;  Denny  v,  SteaJdy,  2  Heisk.  (Tenn.)  1 56.  But  it  is  waived  by  the 
taking  of  a  distinct  and  independent  security,  unless  there  is  at  the 
time  an  express  agreement  for  its  retention.  Id. ;  Baum  v.  Grigshy^ 
21  Cal.  172.  And  see  In  re  AJhert  Life  Assurance  Co.,  L.  R.,  11  Eq- 
178.  Thus,  taking  the  bond  or  note  of  the  vendee  with  a  a  surety 
{Carrico  v.  MerGhants\  etc.,  National  Bank,  Z^  Md.  235;  Boon  v. 
Mxirphy,  6  Blackf.  [Ind.]  273) ;  or  taking  a  negotiable  note  drawn  by 
the  vendee  and  indorsed  by  a  third  person,  or  drawn  by  a  third  person 
and  indorsed  by  the  vendee  {Boynton  v.  Ghamplin,  42  111.  57 ;  San- 
ders V.  McAfee,  41  Ga.  684;  Burette;  v.  Briggs,  47  Mo.  356; 
Schwarz  \.  Stein,  29  Md.  112;  Yaryan  v.  Shriner,  26  Ind.  364);  or 
taking  a  mortgage  of  other  property  (  Wldte  v.  Dougherty,  Mart.  <fe 
Y.  (Tenn.)  309),  presumptively  repels  the  lien.  Id.  And  see  Richard- 
son V.  Ridgely,  8  Gill  &,  Johns.  (Md.)  87 ;  Marshall  v.  Christmas,  3 
Humph.  (Tenn.)  616  ;  Kirkham  v.  Boston,  67  111.  599  ;  Perry  v. 
Granty  10  R.  I.  334.  An  express  security  on  tlie  land  itself  for  the 
whole  amount  unpaid,  as  by  mortgage  or  deed  of  trust,  will  likemse 
merge  the  implied  lien.  Mattix  v.  Wea7ul,  19  Ind.  151  ;  Little  v. 
Brown,  2  Leigh  (Ya.),  353.  But  see  Boos  v.  Eioing,  17  Ohio,  500.  And 
an  express  security  or  an  express  contract  for  a  lien  on  the  land  con- 
veyed, as  to  part  of  the  amount  remaining  unpaid,  will  be  an  implied 
waiver  of  the  lien  to  any  greater  extent.  Fish  v.  Hoioland,  1  Paige, 
20,  30 ;  Brown  v.  Gilman,  4  Wheat.  256.  It  has  been  held,  that 
taking  a  mortgage  for  the  purchase-money  excludes  the  lien,  although 
the  security  is  defective  or  inadequate.  Camden  v.  Vail,  23  Cal.  633. 
But  taking  a  mortgage  or  other  collateral  security  will  not  extinguish 
the  lien  where  there  is  an  express  agreement  that  it  shall  survive. 
Daughaday  v.  Paine,  6  Minn.  443.  And,  generally,  whether  there 
has  been  a  waiver  of  a  vendor's  lien  is  a  question  of  intention.  Thus, 
if  a  vendor  take  a  note  for  the  purchase-money  witli  security,  it 
raises  a  presumption  of  a  waiver,  because,  ordinarily,  it  evinces  an  in- 
tention to  rely  on  the  personal  security  "and  to  abandon  the  lien  ;  l)ut, 
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if  the  attendant  circumstances  or  the  positive  testimony  of  the  vendor 
show  that  such  was  not  his  intent,  the  presumption  is  rebutted. 
C&rdava  \ .  Hood,  11  y^ aW..  1;  Minis  v.  Macon,  etc.,  R.  R.  Co.,  3 
Kelly  (Ga.),  333  ;  Campbell  v.  Baldwin,  2  Humph.  (Teun.)  248.  And 
see  Brown  v.  Christie,  35  Tex.  689 ;  Skinner'  v.  Rurnell,  52  Mo.  97  ; 
Napier  v.  Jones,  47  Ala.  90. 

Upon  the  question  whether  the  benefit  of  the  vendor's  equity,  or  im- 
plied Hen,  accompanies  an  assignment  of  the  vendee's  note  or  bond  for 
the  purchase-money,  the  decisions  are  conflicting.  In  some  of  the 
States,  there  is  no  distinction  made  between  the  vendor's  implied  lien 
and  any  express  lien,  as  to  transferability,  and  the  assignment  of  the 
note  or  bond  for  the  purchase-money  is  held  to  carry  the  lien  with  it. 
See  Fisher  v.  Johnson,  5  Ind.  492  ;  Honor e  v.  Bahewell,  6  B.  Monr. 
(Ky.)  67 ;  Rakestrom  v.  Hamilton,  14  Iowa,  147 ;  Wells  v.  Morrow, 
38  Ala.  125.  But,  according  to  the  weight  of  authority  elsewhere,  the 
vendor's  lien  is  a  mere  personal  equitable  right  in  the  vendor,  and  is 
not  assignable.  It  looks  only  to  the  security  of  the  vendor,  and  does 
not  pass  to  the  assignee  of  the  vendee's  obligation  for  the  consideration- 
money,  and,  consequently,  cannot  be  enforced  in  his  favor.  See  Wdib 
V.  Robinson,  14  Ga.  216  ;  Simpson  v,  Montgomery,  25  Ark.  365 ; 
Baiim  V.  Grigsby,  21  Cal.  173 ;  Walsh  v.  Boyle,  30  Md.  262;  Sherats 
V.  Nichodemus,  7  Terg.  (Tenn.)  9  ;  Horton  v.  Horner,  14  Ohio,  437 ; 
Lindsey  v.  Bates,  42  Miss.  397  ;  Ross  v.  Heintzen,  36  Cal.  313 ;  Hecht 
V.  Spears,  27  Ark.  229;  11  Am.  Rep.  784;  Keith  v.  Horner,  32  111. 
526.  But  a  third  person  who  pays  the  purchase-money  on  behalf  of 
the  purchaser  to  the  vendor,  upon  an  express  agreement  between  the 
three  that  he  shall  have  a  lien  for  it  upon  the  land,  will  be  held  in  equity 
to  succeed  to  the  vendor's  lien.  Mitchell  v.  Btitt,  45  Ga.  162.  In  a 
recent  case  in  New  York  it  is  held  that  the  vendor's  lien  is  capable  of 
being  assigned  with  the  debt,  for  the  payment  of  Avhich  it  is  a  security ; 
but  that  the  lien  ceases  to  exist  whenever  the  acts  of  the  vendor  man- 
ifest that  it  is  not  relied  upon.  Hence,  if  he  so  assigns  the  debt  as  to 
have  no  further  interest  in  its  payment,  and  omits  to  assign  the  lien  in 
terms,  the  lien  is  destroyed.  Smith  v.  Smith,  9  Abb.  (N.  S.)  420.  See 
White  V.  Williams,  1  Paige,  502 ;  Halloch  v.  Smith,  3  Barb.  267. 

The  vendor  of  personal  property  has  no  impUed  or  equitable  lien  for 
the  purchase-money  after  parting  with  the  possession,  but  must  look  alone 
to  the  personal  responsibility  of  the  vendee  {James  v.  Bird,  8  Leigh 
[Ya.],  510;  Lupin  v.  Marie,  6  Wend.  77),  even  though  the  latter  was 
insolvent  and  knew  he  was  unable  to  pay  {Johnson  v.  Farnum,  56  Ga. 
144) ;  and  still  less  does  such  a  lien  exist  in  favor  of  a  surety  of  the 
vendee,  who  fears  that  he  may  be  compelled  to  pay  the  price.     Beam, 
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T.  Blanton,  3  Ired.  (N.  C.)  Eq.  59.  Where  real  and  personal  property 
are  sold  under  an  entire  contract  for  a  gross  sum,  there  will  be  no  lien, 
even  as  it  regards  the  land.  McGaixdllsh  v.  Keen,  13  Gratt.  605.  But 
it  is  otherwise  where  it  appears  that  the  land  and  the  chattels  were 
valued  separately,  though  conveyed  by  the  same  deed.  Russell  v.  Mg- 
Cormick,  45  Ala.  587 ;  6  Am.  Kep.  707. 

Where  a  mortgage  is  executed  on  an  unplanted  crop,  a  lien  attaches, 
in  equity,  as  soon  as  the  subject  of  the  mortgage  comes  into  existence. 
Apperson  v.  Moore,  30  Ark.  56  ;  S.  C,  21  Am.  Eep.  170.  See,  also.  Butt 
v.  Ellett,  19  Wall.  544.  And  one  who  furnishes  money  and  supplies 
to  another  to  make  a  crop,  under  a  verbal  agreement  that  he  is  to  have 
a  lien  on  the  crop  to  be  raised,  of  which  he  is  in  possession  at  the  insti- 
tution of  the  suit,  acquires,  in  equity,  a  lien  which  that  court  will  en- 
force, there  being  no  adequate  remedy  at  law.  Driver  v.  Jenkins,  30 
Ark.  120.     See  ante,  318. 

Where  the  equitable  owner  of  land  erected  a  granary  thereon,  and 
afterward  allowed  his  two  sons  to  use  and  occupy  them,  and  they  erected 
other  buildings  thereon  at  a  great  expense,  it  was  held  that  the  sons 
had  a  lien  on  the  premises  for  their  outlay.  Unity,  etc.,  Bankhig  As- 
sociation  v.  King,  25  Beav.  72 ;  S.  C,  4  Jur.  (N.  S.)  470. 

§  6.  Liens  in  favor  of  particular  trades,  business,  or  persons. 
The  doctrine  of  a  particular  or  specific  lien  on  goods  in  the  hands  of  a 
tradesman  or  artisan  for  the  price  of  work  done  on  them,  is  a  part  of 
the  common  law,  which  has  grown  necessarily  and  naturally  out  of  the 
transactions  of  mankind,  as  a  matter  of  public  policy.  Originally, 
such  lien  seems  to  have  been  only  co-extensive  with  the  workman's 
obligation  to  receive  the  goods ;  but  it  has  for  a  long  time  been  ex- 
tended to  the  case  of  every  bailee  who  has,  by  his  labor  or  skill,  con- 
ferred value  on  the  thing  bailed  to  him.  Chapman  v.  Allen,  Cro.  Car. 
271  ;  Scarf e  v.  Morgan,  4  M.  &  W.  270 ;  Wilson  v.  Martin,  40  N.  H. 
88  ;  Mclntyre  v.  Carver,  2  AVatts  &  Serg.  392.  But  as  an  exclusive 
right  to  the  possession  of  the  thing  is  the  basis  of  such  a  lien  (see  ante, 
315,  §  1),  it  is  held  not  to  exist  in  favor  of  a  journeyman  or  day-laborer, 
whose  possession  is  that  of  his  employer,  and  who  has  no  other  security 
for  his  wages  than  the  employer's  personal  responsibility  on  the  con- 
tract of  hiring.  He  who  claims  the  lien  must,  therefore,  be  a  bailee 
under  the  contract  technically  termed  locatio  operis  faciendi.  M'' In- 
tyre  v.  Carver,  2  AVatts  &  Serg.  392. 

An  innkeeper  has  a  lien  upon  the  property  of  his  guest  for  his  food 
and  lodging,  and  he  may  detain  the  horse  of  a  guest  for  the  price  of 
provender  and  stabling.  See  Vol.  4,  p.  10.  And  see,  as  to  the  lien  of 
an  innkeeper  under  New  York  statute.  Laws  of  1869,  ch.  738.     A  far- 
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rier  also  has  a  lien  for  his  services  in  keeping  and  curing  a  horse  received 
by  him  for  that  purpose.  iMtie  v.  Cotton^  1  Ld.  Raym.  654  ;  Lord  v. 
Jones,  24  Me.  439.  And  the  lien  of  a  blacksmith  for  shoeing  a  horse 
is  recognized.  Cummings  v.  Harris,  3  Vt.  245 ;  Hoover  v.  Epler,  52 
Penn.  St.  522.  But  stablers  who  are  not  innkeepers  have  no  lien  upon 
the  horses  which  they  are  employed  to  keep  {Sanderson  v.  Bell,  2  Cr. 
&  M.  304 ;  McDonald  v.  Bennett,  45  Iowa,  456  ;  Miller  v.  Marston, 
35  Me.  153)  ;  nor,  as  we  have  seen  {ante,  320,  §  4),  does  any  lien  exist  at 
common  law  in  favor  of  agistors.  See,  also,  ante,  vol.  3,  617  ;  Bissell 
V.  Pearce,  28  IST.  Y.  (1  Ti£E.)  252.  A  stabler  has,  however,  a  lien  for 
the  labor  and  skill  employed  on  a  horse  sent  to  him  for  the  purpose  of 
being  ti-ained  {Bevan  v.  Waters,  3  Car.  &  P.  520  ;  Forth  v.  Simpson, 
13  Q.  B.  680) ;  and  he  likewise  has  a  lien  upon  a  mare  sent  to  his 
stable  to  be  covered  by  a  stallion.  Scarf e  v.  Morgan,  4  M.  &  W.  270 ; 
S.  C,  1  H.,&  H.  292. 

A  carrier  has  a  special  lien  at  common  law,  and  he  may  have,  by 
express  contract,  or  by  general  usage,  a  general  lien  for  the  balance  due 
him  by  the  owner.  Wright  v.  Snell,  5  B.  &  Aid.  350.  And  see  ante, 
vol.  2,  p.  60.  Warehousemen  have  a  lien  on  property  stored  by  them, 
for  proper  charges  ;  they  stand,  in  this  respect,  upon  the  same  footing 
as  carriers  or  artisans.  Low  v.  Martin,  18  111.  286.  But  a  warehouse- 
man cannot  retain  the  goods  of  the  principal  for  a  debt  due  to  him  by 
the  agent.  Westing  v.  Noonan,  31  Miss.  599.  And  one  not  engaged 
in  the  business  of  warehousing  or  storage,  who  allows  the  chattels  of 
another  to  be  placed  in  his  room,  does  not  thereby  acquire  any  lien  for 
storage.  Alt  v.  Weidenherg,  6  Bosw.  (N.  Y.)  176.  Tailors  have  a 
particular  lien  on  the  cloth  for  the  value  of  their  work  {Hussey  v. 
Christie,  9  East,  426) ;  the  vendor  of  goods  has  a  lien  on  them  for  the 
price,  so  long  as  he  retains  possession  {Parks  v.  Hall,  2  Pick.  206  ; 
Boyd  V.  Mosely,  2  Swan  [Tenn.],  661)  ;  an  attorney  has  a  lien  for  his 
costs  (see  ante,  vol.  1,  453,  454,  tit.  Attorneys) ;  and  clerks  of  courts, 
for  their  fees  {Taylor  v.  Lewis,  2  Ves.  Sen.  Ill)  ;  pawnees  have  a  lien, 
from  the  very  nature  of  their  contract  (see  post,  tit.  Pledge)  /  and  it  is 
held  that  printers  and  publishers  have  a  lien  on  works  for  the  charge 
for  printing,  but  not  upon  the  stereotype  plates  put  into  their  hands  for 
that  purpose  {Bleaden  v.  Hancock,  4  Car.  &  P.  152) ;  unless  they  have 
paid  the  cost  of  the  plates,  in  which  case  they  may  hold  them  for 
money  thus  paid.  Id. ;  2  Pars,  on  Cont.  256.  A  delivery  to  a  common 
carrier  for  the  consignee,  and  an  acceptance  by  him  for  the  consignee, 
are  said  to  be  sufficient  to  give  the  consignee  a  lien.  Wade  v.  Hamil- 
ton, 30  Ga.  450.     See,  also,  Elliott  v.  Cox,  48  id.  39.     But  a  consignee 
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of  goods  to  be  sold  on  commission  has  no  lien  upon  them  until  they 
are  delivered  to  him.     Bruce  v.  Andrews,  36  Mo.  593. 

In  England,  a  packer  has  by  custom  of  trade  a  general  lien  upon  all 
the  goods  of  a  customer  in  his  possession  or  in  his  hands  for  all  moneys 
due  to  him  from  that  customer,  and  not  merely  for  money  owing  in 
respect  of  those  particular  goods.  Ex  parte  Shabrook,  L.  R.,  2  Ch. 
Div.  489. 

A  person  who  has  advanced  money  to  another  to  carry  on  business 
has  no  lien  upon  the  proceeds  of  such  business.  Miller  v.  Price,  20 
Wis.  ]  17.     See,  also,  Weathersby  v.  Sleeper,  42  Miss.  732. 

The  lien  of  the  mechanic,  known  as  a  mechanic's  lieu,  is  exclusively 
the  creature  of  statute.  Grant  v.  Vandercook,  8  Abb.  Pr.  (N.  S.  N. 
Y.)  455.  The  principle  embraced  in  the  statute  is  founded  in  natural 
justice,  that  the  party,  who  has  enhanced  the  value  of  the  property  by 
incorporating  therein  his  labor  or  materials,  shall  have  security  on  the 
same,  though  changed  in  form,  and  inseparable  from  the  property. 
Tagyard  v.  Buchnore,  42  Me.  77.  But  however  equitable  the  claim 
may  be,  the  lien  does  not  exist,  unless  the  party  brings  liimself  within 
the  provisions  of  the  statute,  and  shows  a  substantial  compliance  with 
all  its  essential  requirements.  Spencer  v.  Barnett,  35  N.  Y.  (8  Tiif.) 
96 ;  Greene  v.  Ely,  2  Greene  (Iowa),  508  ;  Noll  v.  Swineford,  6  Penn. 
St.  187 ;  Dore  v.  Sellers,  27  Cal.  588.  The  statutes  upon  the  subject 
widely  vary  in  the  different  States,  and  the  numerous  cases  arising 
under  such  statutes  generally  turn  upon  local  provisions.  The  statute 
and  the  decisions  of  the  particular  State  should,  therefore,  be  consulted. 

§  7.  Operation  and  effect  of  lien.  A  party  having  a  lien  upon 
goods  may  transfer  the  possession  of  the  goods,  subject  to  the  hen,  to 
a  third  person,  who  may  lawfully  hold  the  property  until  the  lien  is 
paid.  But  if  the  transferee  sell  the  goods,  the  owner  is  remitted  to 
his  original  rights,  freed  from  the  lien,  and  may  bring  trover  against 
the  transferee  for  them.  Nash  v.  Mosher,  19  Wend,  431.  But  a 
party  to  whom  the  owner  of  a  lien  upon  property  has  executed  an 
assignment  of  the  lien,  without  a  delivery  of  the  property  to  whicli  it 
has  attached,  has  no  claim  against  a  person  wlio  obtains  ])ossession  of 
the  property  subsequently  to  the  assignment.  Winy  v.  Griffin,  1  E. 
D.  Smith  (N.  Y.),  162.  A  lien  cannot  be  assigned,  while  the  assignor 
retains  possession  of  tlie  property  charged  therewith.  Id. 

Where  a  lien  is  created  by  statute,  and  the  lien  itself,  as  well  as  the 
estate  against  which  it  is  sought  to  l)e  enforced,  is  purely  legal,  a  court 
of  equity  has  no  authority  to  extend  the  lien  to  cases  not  provided  for 
by  the  statute.     Buchari  v.  Sumner,  2  Barb.  Ch.  165.     The  lien  of  the 
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United  States  for  duties  is  restricted  to  the  specific  goods  on  which  the 
duties  have  accrued.     Dennie  v.  Ilarris,  9  Pick.  StU. 

A  hen  created  by  contract,  and  reserved  on  the  face  of  the  convey- 
ance, is  regarded  as  a  specific  lien,  forming  an  original  substantive 
charge  upon  the  estate  thus  conveyed,  and  as  affecting  all  persons  who 
may,  subsequently,  come  into  possession  of  the  estate  with  notice, 
either  actual  or  constructive,  of  its  existence.  Lincoln  v.  Purcell,  2 
Head  (Tenn.),  143.  Such  a  lien  differs  from,  and  possesses  greater 
eflicacy  than  the  vendor's  lien,  properly  so  called.  Id.  See  ante,  320,  §  5. 

A  lien  lost  or  destroyed  is  the  same  as  if  it  had  never  existed. 
Pilaris  V.  Leacliman,  20  Ala.  662. 

§  8.  Incidents  of  the  right.  In  general,  alien  confers  no  right  of 
sale  upon  the  person  having  such  lien,  although  the  retention  of  the 
chattel  may  be  attended  with  expense.  Hunt  v.  Haskell,  24  Me.  339  ; 
Thames  Ironworhs  Co.  v.  Patent  Derrick  Co.,  1  Johns.  &  H.  93 ;  Coit 
v.  Waples,  1  Minn.  134, 148.  Ante,  vol.  3,  424,  427.  And  where  the 
lien  arises  by  operation  of  law,  the  bailee  has  no  right  to  use  the  thing 
{Mores  v.  Conham,  Owen,  123) ;  but  if  it  arise  by  act  of  party,  he  may 
use  it  as  the  owner  would,  unless  it  will  be  the  worse  for  use.  But 
the  property  will  be  at  the  risk  of  the  bailee  while  in  use.  Pex  v. 
Cording,  1  Nev.  &  M.  35 ;  Coggs  v.  Bernard,  2  Ld.  Kaym.  909. 

Property  in  the  hands  of  a  person  having  a  lien  thereon  cannot  be 
taken  from  him  under  an  attachment  against  the  general  owner.  He 
has  a  right  to  retain  it,  until  discharged  of  the  Ken ;  and  if  it  be 
wrongfully  taken  away,  he  may  maintain  an  action  against  the  seizing 
officer  for  the  tort.  Smith  v.  Goss,  1  Camp.  282.  He  may,  however, 
waive  his  right,  and  if  he  does,  it  is  no  objection  in  the  mouth  of  the 
general  owner.     Meeker  v.  Wilson,  1  Gall.  (C.  C.)  419. 

It  has  been  held  that  a  shipping  agent  who  has  a  lien  on  a  bill  of 
ladino-  of  goods  which  he  has  shipped  may,  if  the  lien  is  not  satisfied 
before  the  goods  have  reached  their  destination,  have  them  brought 
home  in  order  to  retain  his  lien  on  them,  and  is  not  liable  to  an  action 
for  so  doing.     Edwards  v.  Southgate,  10  W.  R.  528. 

Where  it  is  provided  by  statute  that  the  holder  of  a  lien  shall  do 
certain  acts  in  order  to  preserve  his  lien  beyond  a  certam  term,  the 
performance  of  such  acts  may  be  waived  by  the  parties,  and  the  lien, 
as  between  them,  will  be  valid.      Wallace's  Appeal,  5  Penn.  St.  103. 

If  the  general  owner  alienate  the  property  while  it  is  in  the  posses- 
sion of  the  party  holding  under  the  lien,  the  effect  will  not  be  to  divest 
it,  since  the  alienee  must  take  subject  to  the  incumbrance.  Godin  v. 
London  Assurance  Co.,  1  Burr.  489.  And  it  is  well  settled  that 
property,  held  by  virtue  of  a  lien,  cannot  be  seized  on  an  execution 
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against  the  Hen  holder.  Leg  v.  Evans,  6  Mees.  &  W.  36 ;  Harding 
V.  Stevenson,  6  H.  &  J.  26-i ;  Kittredge  v.  Sumner,  11  Pick.  50  ; 
Meany  v.  Head,  1  Mas.  (C.  C.\  319. 

A  lien  acquired  under  an  illegal  contract,  if  an  executed  one,  may  be 
good ;  as  for  instance,  a  lien  arising  under  a  contract  made  in  vio- 
lation of  the  Sunday  laws.  Scarfe  v.  Morgan,  4  Mees.  &  "W.  270. 
And  see  Boynton  v.  Page,  13  Wend.  425.  The  maxim,  in  pari  de- 
licto, would  be  applicable  in  such  case,  should  the  bailor  seek  a  legal 
remedy.  But  where  the  illegality  is  solely  attributable  to  the  mis- 
conduct of  the  party  seeking  to  establish  the  right  of  lien,  and  is  of  a 
nature  to  invalidate  the  contract  which  he  would  enforce,  the  lien  will 
not  be  sustained.  Strong  v.  Hart,  6  B.  &  C.  160  ;  S.  C,  9  D.  &  R. 
189 ;  Fergusson  v.  Norman,  5  Bing.  N.  C.  Y6 ;    2  Pars,  on  Cont.  245. 

§  9.  Duration  of  the  lien.  We  have  seen  that  continuance  of  pos- 
session is  essential  to  the  existence  of  a  lien  at  law.  Ante,  315,  §  1 ;  Kitte- 
ridge  v.  Freeman,  48  Yt.  62  ;  Blach  v.  Bogert,  65  N.  Y.  (20  Sick.) 
601.  But  possession  by  an  agent  or  servant,  acting  under  the  au- 
thority of  a  party  having  a  lien,  is  sufficient  to  preserve  the  lien. 
McFarland  v.  Wlieder,  26  Wend.  467,  474.  And  in  cases  where  the 
party  is  deprived  of  his  possession  by  force  or  fraud,  or  against  his 
will,  the  lien  is  not  lost.  Grinnell  v.  Cooh,  3  Hill,  493.  It  is  only 
between  the  claimant  and  third  persons  that  continued  possession  is 
essential,  because  possession  by  the  owner  might  enable  him  to  defraud 
others  ignorant  of  the  lien.  As  between  the  owner  and  the  holder  of 
the  lien,  possession  is  by  no  means  essential  (^McFarland  v.  Wlieeler, 
26  Wend.  467,  474),  except  when,  by  surrendering  the  possession,  the 
claimant  can  be  fairly  understood  to  have  surrendered  his  lien  ;  and 
then  the  question  is  not  whether  he  has  yielded  his  possession,  but 
whether  he  has  voluntarily  surrendered  his  lien.  Allen  v.  Spencer, 
Edm.  Sel.  Cas.  (N.  Y.)  117. 

Where  a  lien  has  been  lost  by  lapse  of  time,  it  is  not  revived  and 
continued  by  an  act,  passed  after  the  time  has  elapsed,  granting  a  lien 
in  such  cases  for  a  longer  time.  Steamhoat  Tlwmpson  v.  Lewis,  31 
Ala.  497. 

In  general,  a  party  cannot  be  divested  of  his  prior  lien  except  by 
fraud  or  deception  in  its  creation.  Brlggs  v.  Planters''  Bank,  1  Freem. 
(Miss.)  Ch.  574. 

§  10.  Priority  of  lien.  It  is  stated  as  a  universal  rule  that  a  prior 
lien  gives  a  prior  claim,  which  is  entitled  to  prior  satisfaction,  out  of 
the  subject  it  binds,  unless  the  lien  be  intrinsically  defective,  or  be 
displaced  by  some  act  of  the  party  holding  it  which  shall  postpone 
him,  in  a  court  of  law  or  equity,  to  a  subsequent  claimant.  Rankin  v. 
YoL.  lY.— 42 
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Scott^  12  Wheat.  177.     And  it  is  held   that  a  title   derived   under  a  ^ 

lien  elder  in  its  origin  is,  prima  facie  superior  to  a  title  from  a  common 
source,  purporting  to  be  derived  under  a  lien  junior  in  point  of  time, 
although  the  judicial  sale  under  the  latter  may  have  preceded  the  sale 
under  the  former.   Id. ;  Littlefield  v.  Nichols,  42  Cal.  372. 

One  who,  in  good  faith,  purchases  brick  or  other  ponderous  chattels, 
for  their  full  value,  and  pays  for  them  by  discharging  the  just  debts  of 
the  true  owner,  may  hold  them  against  the  owner's  other  creditors, 
who  have  not  a  prior  specific  lien,  although  the  purchase  was  formally 
made  and  a  bill  of  sale  taken  from  a  claimant  other  than  the  true 
owner.  Lum  v.  Hoag,  31  Wis.  687.  So,  it  is  held  that  the  lien  of 
an  arbitrator  for  his  fees,  upon  land  which  is  the  subject  of  his  award, 
takes  precedence  of  a  mortgage  executed  by  the  person  in  whose  favor 
the  award  is  made  after  the  date  of  the  award,  but  before  it  is  entered 
on  the  minutes  of  the  court.     Miller  v.  Fisk,  47  Gra.  270. 

A  specific  equitable  lien  upon  land  is  preferred  to  a  subsequent 
legal  lien  by  judgment.  Stevens  v.  Watso?i,  4  Abb.  Ct.  App.  (N.  Y.) 
302 ;  S.  C,  45  How.  104.  But  it  is  otherwise,  where  the  judgment 
is  one  confessed  to  secure  money  advanced  on  the  faith  of  it  by  the 
judgment  creditor.  Hulett  v.  Whipple,  58  Barb.  224,  And  where 
the  equitable  lien  and  the  judgment  lien  come  into  existence  at  the 
same  time,  the  former  is  not  entitled  to  preference  unless  it  was  created 
on  a  new  consideration  advanced  on  the  faith  of  it.  Dwight  v.  Newell, 
3  N.  Y.  (3  Comst.)  185.  A  lien  created  by  the  trust  deed  of  an  insolv- 
ent, in  favor  of  the  creditors,  is  superior  to  the  landlord's  lien  for 
rent.  Bepplier  v.  Buck,  5  B.  Monr.  (Ky.)  96.  So,  the  lien  of  a  ware- 
houseman and  factor  who  had  made  advances  on  cotton  produced  on 
rented  land,  and  stored  with  him  by  the  tenant,  was  held  to  be  superior 
to  that  of  the  landlord  for  rent,  or  of  a  merchant  for  fertilizers  sold  to 
the  debtor,  Clark  v.  Dobbins,  52  Ga.  656.  See  Smith  v.  Fouche,  55 
id.  120. 

If  property  on  which  machinery  is  constructed  was  subject  to  an  in- 
cumbrance prior  to  the  commencement  of  the  building  in  which  the 
machinery  was  placed,  the  lien  given  to  the  mechanic  furnishing  the 
machinery  will  be  deferred  to  the  prior  incumbrance.  McKim,  v. 
Mason,  3  Md.  Ch.  186, 

In  a  recent  case  in  Tennessee,  it  is  held  that  the  equitable  lien  of 
the  vendor  of  land  for  the  unpaid  purchase-money  is  subordinate  to  a 
specific  lien  acquired  by  a  creditor  of  the  vendee,  whether  with  or 
without  notice,  before  proceedings  are  instituted  to  enforce  such  equit- 
able lien.     Fain  v.  Inman,  6  Heisk.  (Tenn.)  5 ;  S.  C,   19  Am.   Kep. 
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577.  See,  also,  Bayley  v.  Greenleaf,  7  "Wheat.  4G.  See  ante,  320,  §  5, 
and  cases  cited. 

§  11.  Enforcement  of  lien.  A  lien  given  by  tlie  common  law  is 
only  a  mode  of  enforcing  satisfaction  by  the  mere  passive  holding  of 
the  creditor  and  thns  preventing  the  debtor  from  deriving  any  benefit 
from  liis  own  until  he  renders  justice  where  it  is  due.  It  is  a  sort  of 
distringas  to  which  certain  creditors  may  have  recourse  without  the 
previous  sanction  of  a  court  of  justice.  Ridgely  v.  Iglehart,  3  Bland's 
(Md.)  Ch.  540.  See,  ^\m,  Meany  v.  Head,  1  Mas.  (C.  C.)  319; 
Sullivan  v.  Park,  33  Me.  438.  A  statutory  mode  of  enforcing  a 
purely  legal  lien  exists,  however,  in  the  difibrent  States,  and  upon  this 
point  the  statute  of  the  particular  State  should  be  consulted.  A  statu- 
tory lien  can  be  enforced  only  so  far  as  it  is  clearly  given  by  the  law. 
Succession  of  Rousseau,  23  La.  Ann.  1.  And  see  Jacobs  v.  Knai)p,  50 
N.  H.  71.  A  lien  upon  property  belonging  to  the  United  States  can- 
not be  enforced  by  the  courts  by  means  of  a  suit  against  the  govern- 
ment, nor  by  a  proceeding  in  rem,  when  possession  of  the  property 
can  only  be  obtained  by  taking  it  out  of  the  actual  possession  of  offi- 
cers or  agents  of  the  government.  Briggs  v.  The  Light  Boats,  11 
Allen,  157;  Tlie  Siren,  7  Wall.  152.  Yet,  a  lien  may  exist  and  may 
be  enforced  whenever  enforcement  does  not  disturb  the  possession  of 
the  government.  Id.;  Brown  v.  Stapyleton,  4  Bing.  119;  United 
States  V.  Wilder,  3  Sumn.  (C.  C.)  308.  Thus,  where  government 
property  was  in  charge  of  a  carrier,  on  board  ship  for  transporta- 
tion, and  while  in  transit  became  liable  for  salvage  service,  and  on 
arrival  in  port,  and  before  any  delivery  to  the  officers  of  the  govern- 
ment, the  goods  were  libeled  for  salvage,  and  taken  into  possession  by 
the  marshal  —  it  was  held  tliat  the  court  should  have  enforced  a  lien. 
The  Da/ois,  10  Wall.  15.  It  is  held  in  Alabama  tliat  a  statute  lien 
created  in  another  State,  on  personal  ])roperty,  cannot  be  enforced  in 
the  former  State,  as  against  a  honafide  purchaser.  Marsh  v.  Elsworth, 
37  Ala.  85. 

A  court  of  equity  will  enforce  an  equitable  lien,  which  cannot  be 
enforced  at  law.  VaXlette  v.  Whitewater  Valley  Canal  Co.,  4  Mc- 
Lean (C  C),  192 ;  Cairo,  etc,  R.  R.  Co.  v.  Fackney,  78  111.  116. 
And  the  usual  com'se  of  enforcing  a  lien  in  equity,  if  not  discharged, 
is  by  a  sale  of  the  property  to  which  it  is  attached.  Neate  v.  Duke 
of  ' Marlborough,  3  Myl.  &  Cr.  407,  415;  2  Story's  Eq.  Jur.,  §  1217. 
Where  several  creditors  have  liens  on  the  same  property,  and  one  of 
thetn  has  also  a  lien  on  other  property,  equity  will  compel  him  to  sub- 
ject the  latter  first  to  the  satisfaction  of  his  claim.  Fassett  v.  Traber, 
20  Ohio,  540 ;  Smith  v.  Grimes,  43  Iowa,  356 ;  McLean  v.  Lafayette 
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Bank,  3  McLean  (C.  C),  587 ;  Bruner's  Appeal,  7  "Watts  &  Serg. 
269.  See  Boston  v.  Eubank,  3  J.  J.  Marsli.  (Ky.)  47.  And  although 
it  is  a  general  rule  that  between  equities,  equal  in  other  respects,  the 
elder  shall  be  preferred,  yet,  if  the  lien  be  secret,  and  another  has 
made  advances  on  the  property,  in  good  faith,  and  without  notice,  and 
has  had  possession  thereof,  his  equity  will  be  preferred.  Cox  v. 
Romine,  9  Gratt.  (Va.)  27.  Where  a  person  has  a  lien  on  a  bond 
which  the  obligee  has  obtained  by  collusion  with  the  obligor,  his  only 
remedy  is  in  equity.     Harrison  v.  Burgess,  5  T.  B.  Monr.  (Ky.)  417. 

The  vendor,  having  an  equitable  lien  for  unpaid  purchase-money, 
may  file  a  bill  in  equity  to  have  satisfaction  of  it,  and  the  court  will 
order  the  land,  or  so  mnch  of  it  as  may  be  necessary,  to  be  sold  for 
the  discharge  of  the  debt.  Wilson  v.  Davisson,  2  Rob.  (Va.)  385  ; 
Outton  V.  Mitchell,  4  Bibb  (Ky.),  239  ;  Mullikin  v.  Mullikin,  1  Bland's 
(Md.)  Ch.  538.  But  the  bill  must  show  that  the  complainant  has  ex- 
hausted his  remedy  at  law  against  the  personal  estate,  or  it  must  aver 
such  facts  as  show  that  the  complainant  cannot  have  a  full,  complete 
and  adequate  remedy  at  law.  Stevens  v.  Hurt,  17  Ind,  141 ;  Ford  v. 
Smith,  1  MacArthur,  592 ;  Eyler  v.  Crabhs,  2  Md.  137.  Some  of  the 
courts,  however,  regard  the  vendor's  lien  as  in  the  nature  of  a  mortgage, 
and  hold  that  the  vendor  may  enforce  his  claim  in  equity  without  hav- 
ing obtained  a  judgment,  or  taken  any  steps  whatever  at  law.  Sparks  v 
Hess,  15  Cal.  186  ;  Hill  v.  Grigsby,  32  id.  56  ;  High  v.  BatU,  10  Yerg. 
(Tenn.)  186  ;  Richardson  v.  Baker,  5  J.  J.  Marsh.  (Ky.)  323  ;  Smith 
v.  Rowland,  13  Kan.  245.  Where  there  is  an  unexecuted  contract  of 
sale,  the  vendor  may  file  his  bill  to  have  a  specific  performance,  and 
then  have  the  land  sold  for  satisfaction  of  the  lien.  Clark  v.  Hall,  7 
Paige,  382 ;  Brush  v.  Kinsley,  14  Ohio,  20. 

Where  a  person  purchases  property  subject  to  a  lien  in  the  hands  of 
his  vendor,  and  converts  it  into  money  by  a  sale  thereof,  the  money 
thus  received  becomes  a  trust  fund  in  equity,  liable  to  discharge  the 
lien.     Ellett  v.  Tyler,  41  111.  449. 

§  12.  Lien  when  waiyed.  See,  as  to  waiver  of  equitable  lien,  ante, 
320,  §  5.  What  constitutes  the  waiver  of  alien  is  to  be  determined  from 
the  circumstances  of  each  particular  case.  Mims  v.  Macon,  etc. ,  R.  R. 
Co.,  3  Ga.  333.  And  see  ^f^c,^%v.  ^tmrZy,  2  Miles  (Penn.),  449.  A 
lien  may  be  waived  by  a  party  who  sets  up  a  claim  to  retain  the  chattel 
upon  a  diSerent  ground,  and  makes  no  mention  of  the  lien.  Weeks  v. 
Goode,  6  C.  B.  (N.  S.)  367 ;  Boardman  v.  Sill,  1  Camp.  410,  tu  A 
tacit  lien  will  be  deemed  waived  by  unreasonable  delay  in  enforcing 
it.  The  Bolivar,  01c.  Adm.  474.  See  Eschhach  v.  Pitts,  6  Md.  71- 
So,  a  lien  is  waived  if  the  parties  subsequently  enter  into  any  special 
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agreement  inconsistent  with  the  existence  of  the  lien.  PicTcett  v.  Bul- 
lock, 52  N.  H.  354.  And  an  express  contract  that  the  lien  shall  he 
retained  to  a  specified  extent  is  equivalent  to  a  waivor  of  that  lien  to 
any  greater  extent.  Brown  v.  G'dman,  4  Wheat.  255.  If  a  party 
refuse,  upon  demand  made,  to  deliver  up  property  without  setting  up 
any  lien  thereon,  he  thereby  waives  the  right  to  set  up  a  lien  afterward. 
Thatcher  v.  Harlan,  2  Houst.  (Del.)  178 ;  Hanna  v.  Phelps,  7  Ind. 
21 ;  Dows  V.  Moorewood,  10  Barb.  183.  Cut  see  Everett  v.  Coffin,  6 
Wend.  603 ;  White  v.  Gairier,  2  Bing.  23  ;  S.  C,  9  Moore,  41 ;  i  Car. 
&  P.  324. 

It  was  formerly  held,  that  a  common-law  lien  was  waived  by  a 
special  agreement  as  to  the  price  to  be  paid  the  bailee  for  the  service 
to  be  performed  upon  the  property.  Chase  v.  Westmore,  5  Maule  & 
Sel.  180.  But  it  is  now  settled  that,  in  order  to  operate  as  a  waiver, 
the  special  agreement  must  be  inconsistent  with  the  lien  itself  ;  merely 
fixing  the  price  is  no  waiver.     Hutton  v.  Bragg,  7  Taunt.  14. 

§  13.  Discharge  or  determination.  A  lien  is  lost  or  determined, 
by  voluntarily  parting  with  the  possession  of  the  property  {King  v. 
Indian  Orchard  Canal  Co.,  11  Cush.  231  ;  Bailey  v.  Quint,  22  Vt. 
474) ,  or  by  any  agreement  to  give  it  up.  Danforth  v.  Pratt,  42  Me. 
60.  But  such  agreement,  in  order  to  be  obligatory,  must  be  based 
on  a  legal  consideration ;  and  a  promise  to  pay  the  debt  of  another, 
when  not  in  writing,  is  void  by  the  statute  of  frauds,  and  furnishes  no 
consideration  for  such  agreement.  Id.  But  see  Castling  v.  Auhert,  2 
East,  325  ;  Iloulditch  v.  Milne,  3  Esp.  86.  So,  a  lien  created  by  con- 
tract is  not  discharged  by  permitting  the  general  owner  or  his  assignee 
to  take  possession  of  the  property,  if  it  may  be  done  consistently  with 
the  contract,  and  the  course  of  business,  and  the  intention  of  the  par- 
ties. /Spaulding  v.  Adams,  32  Me.  211 ;  Robinson  \.  Larrabee,  63  id. 
116. 

If  a  security  is  taken  for  a  debt  for  which  the  party  has  a  lien  upon 
property  of  the  debtor,  such  security  being  payable  at  a  distant  day, 
the  lien  is  gone.  Ilewison  v.  Guthrie,  2  Bing.  N.  C.  755  ;  S.  C,  2 
Hodges,  54.  Even  where  labor  is  bestowed  on  articles  under  an  agree- 
ment to  receive  a  note  in  payment,  the  lien  on  them  is  waived  ;  and 
where  there  was  no  such  antecedent  agreement,  the  subsequent  taking 
of  a  negotiable  note  waives  the  lien.  Ilutchins  v.  Olcutt,  4  Yt.  549. 
See  Bunney  v.  Poyntz,  4  B.  &  Ad.  568 ;  S.  C,  1  Nev.  &  M.  229  ; 
CaMle  V.  Suborder,  6  Hurl.  &  N.  828 ;  Johnston  v.  Unioyi  Bank,  37 
Miss.  526.  But,  as  a  general  rule,  a  mere  change  in  the  form  of  the 
evidence  of  indebtedness  will  not  operate  to  discharge  a  lien  given  to 
secure  a  debt,  unless  it  is  apparent  that  the  parties  intended  to  extinguish 
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the  lien.  Lewis  v.  Starke,  18  Miss.  120.  See,  also,  Clarh  v.  Draper, 
19  N.  H.  419 ;  Muir  v.  Cross,  10  B.  Monr.  (Kj.)  277 ;  Succession  of 
Kercheval,  14  La.  Ann.  457 ;  Thorpe  Brothers  v.  Durhon,  45  Iowa, 
192. 

If  a  party  having  a  lien  on  goods  eanses  them  to  be  taken  in  execu- 
tion at  his  own  suit,  he  thereby  destroys  his  right  of  lien,  although  the 
goods  were  never  removed  from  his  premises.  Jacobs  v.  Latoiir,  5 
Bing.  130 ;  S.  C,  2  M.  &  P.  201.  See  Outcalt  v.  Burling,  25  N.  J. 
Law,  443  ;  Evans  v.  Warren,  122  Mass.  303.  And  a  lien  will  be  de- 
stroyed not  only  by  parting  with  possession,  but  by  attempting  to  re- 
tain it  otherwise  than  as  security.  Bean  v.  Bolton,  3  Phil.  (Penn. )  87. 
Thus,  if  a  person  has  a  lien  on  goods  for  the  price  of  carriage  to  a  place 
of  deposit,  his  subsequently  claiming  them  as  his  own,  and  refusing,  on 
that  ground,  to  deliver  them  to  the  owner,  is  a  waiver  of  the  lien.  Pic- 
quet  V.  M'' Kay,  2  Blackf.  (Ind.)  465.  So,  if  a  party  has  a  specific  lien 
on  the  goods  of  another,  and,  when  required  to  deliver  them  up,  claims 
a  lien  upon  them  for  a  sum  either  greater  than  or  different  from  that 
for  which  he  is  entitled  to  hold  them,  his  lien  is  gone  {Scarf e  v.  Moi'- 
gan,  4  Mees.  &  W.  270 ;  S.  C,  1  II.  &  H.  292),  but  if  he  claims  to 
hold  them  both  for  the  sum  to  which  he  is  entitled,  and  also  for  a 
further  sum  to  which  he  is  not  entitled,  his  lien  in  respect  of  the  former 
remains,  and  the  owner  ought,  on  such  refusal,  to  tender  that  sum.  Id. 
Where  a  party  claims  to  detain  goods  upon  two  causes  of  lien,  in  such 
a  way  as  to  dispense  with  tender  of  either,  he  is  guilty  of  a  conver- 
sion, unless  he  can  sustain  both.  Kerford  v.  Mondel,  28  L.  J.  Exch. 
303.  And  where  a  party  who  has  a  specific  lien  on  goods  refuses  to 
deliver  them  up,  unless  the  amount  of  a  general  balance  is  paid,  it  is 
unnecessary  for  the  owner  to  tender  the  sum  due  in  respect  of  those 
goods,  in  order  to  support  trover.  Jones  v.  Tarleton,  Q  M.eeQ.  &  W. 
675. 

So,  if  A  delivers  a  chattel  to  B,  under  a  contract  by  the  latter  to 
perform  certain  work  thereon  at  a  fixed  price,  and,  before  such  work 
is  completed,  A  countermands  the  order  and  demands  the  chattel  from 
B,  at  the  same  time  tendering  a  sum  sufficient  to  pay  for  tlie  work 
actually  done,  he  will  be  entitled  to  maintain  trover  therefor  without 
tendering  the  contract  price.     Lilley  v.  Barnsley,  1  Car.  &  K.  344. 

If  A,  having  repaired  a  carriage  for  B,  allows  him  to  take  it  away 
from  time  to  time,  he  cannot  afterward  detain  it  for  the  amount  of 
the  repairs.  Hartley  v,  Hitchcock,  1  Stark.  408.  So,  a  lien  for  the 
keeping  of  a  horse,  created  by  agreement,  will  not  hold  against  a  mort- 
gage subsequently  executed  and  recorded,  if  the  owner  is  afterward 
permitted  to  use  the  horse  at  his  pleasure.     Perkins  v.  Boardman,  14 
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Gray,  481.  But  under  a  statute  of  Pennsylvania,  giving  a  lien  to 
livery-stable  keepers,  it  is  held  that  where  it  is  a  part  of  the  ordinary 
course  of  business  to  deliver  the  horses  to  the  driver  as  often  as  they 
are  needed,  the  loss  of  custody  does  not  defeat  the  stable  keeper's  lien. 
Young  V.  Kimhall,  23  Penn.  St.  193. 

K,  on  a  sale  of  property  subject  to  a  lien,  the  holder  of  the  lien 
agrees  to  pay  for  the  property  a  sum  additional  to  the  amount  of  such 
lien,  the  sale  is  an  extinguishment  of  the  lien.  FoUz  v.  Peters^  16 
Ind.  24:1:.  And  where  a  note  is  given  for  a  debt,  a  part  of  which  is 
secured  by  a  lien,  and  a  part  not  so  secured,  and  the  note  is  prosecuted 
to  judgment,  the  lien  is  lost.     Cohurn  v.  Kerswell,  35  Me.  126. 

A  sale  made  to  enforce  a  statutory  lien  divests  the  property  sold  of 
that  lien.     Schmidt  v.  Gatewood,  2  Rich.  (S.  C.)  Eq.  162, 

But  a  specific  lien,  once  obtained  by  levy  or  otherwise,  cannot  be 
divested  by  subsequent  legislation.  McKeithan  v.  Terry^  61  JS".  C. 
25  ;  Sluder  v.  Rogers^  id.  289.  And  it  is  held  that  the  mere  manual 
delivery  of  an  article  by  a  carrier  to  the  consignee  dues  not,  of  itself, 
operate  necessarily  to  discharge  the  lien  of  the  carrier  for  freight ;  but 
the  delivery  must  be  made  with  the  intent  of  parting  with  the  lien. 
One  hundred  and  fifty-one  Tons  of  Coal^  4  Blatchf.  (C.  C.)  368. 

A  lien  on  property  is  not  removed  by  the  bankruptcy  of  the  party. 
Roach  V.  Bennett,  24  Miss.  98. 

A  client  cannot  compromise  a  case  out  of  court,  so  as  to  deprive  his 
attorney  of  his  hen  for  his  fee  without  his  consent.  Pleasants  v. 
Kortrecht,  5  Heisk.  (Tenn.)  694.  See,  also,  Ilunt  v.  McClanahan^  1 
id.  503. 

§  14.  Who  may  sue  for  injury  to.  While  property  remains  in 
the  possession  of  the  bailee,  who  is  entitled  to,  and  still  maintains  his 
lien  thereon,  he  alone  can  maintain  an  action  of  trespass  for  a  forcible 
inj  ury  to  the  property.  Wilson  v.  Martin,  40  N.  II.  88.  And  when 
a  party  holds  a  lien  on  property  which  he  claims  is  wrongfully  in  the 
possession  of  a  third  party,  he  is  entitled  to  an  action  for  the  recovery 
of  its  possession,  or  for  a  wrongful  conversion.  Wingard  v.  Banning, 
39  Cal.  543;  Gafford  v.  Stearns,  51  Ala.  434.  And  the  general 
owner  may  maintain  an  action  of  trover  for  the  conversion  of  the 
property  (JVash  v.  Mosher,  19  Wend  431) ;  and  a  wrong-doer  cannot 
set  up  the  lien  which  a  bailee  has  for  the  price  of  labor  done  on  the 
goods  of  another,  to  defeat  the  action  of  the  owner.  Bradley  v.  Spof- 
ford,  23  N.  II.  444. 

§  15.  Who  may  be  sued  for  injury  to.  Trespass  by  the  party 
holding  the  lien,  for  a  forcible  injury  to  the  property,  has  been  bub- 
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tained  even  against  tlie  general  owner.     Cowing  v.  Snow,  11   Mass. 
415. 

§  16.  Damages  recoverable.  In  an  action  by  the  lien-holder,  to 
recover  the  possession  or  for  a  wrongful  conversion  of  the  property  to 
which  the  lien  attaches,  the  measure  of  damages  is  stated  to  be  the 
amount  of  the  lien,  not  exceeding  the  value  of  the  property.  Wingard 
V.  Banning,  39  Cal.  543. 

A  tender  of  the  charges  must  be  made  before  suit  by  the  owner, 
where  a  lien  exists,  unless  the  goods  have  been  parted  with,  in  which 
latter  case  all  that  can  be  claimed  by  the  defendant  is  a  mitigation  of 
damages  by  way  of  recoupment.  Saltus  v.  Everett,  20  "Wend.  267. 
See  ante,  YoL  2,  431. 
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CHAPTER  XCI. 

MALICIOUS  PROSECUTION. 
ARTICLE  I. 

OF    THE    ACTION    IN    GENERAL. 

Section  1.  Nature  of  the  action  and  where  it  lies.  The  action 
for  malicious  prosecution  belongs,  as  its  name  indicates,  to  a  class  of 
actions  in  which  malice  is  the  principal  element,  and  it  lies  to  recover 
the  damages  sustained  by  the  plaintiff  by  reason  of  a  prior  action  hav- 
ing been  brought  agamst  him  by  the  defendant,  from  malicious 
motives  and  without  probable  cause. 

An  action  brought  in  the  name  of  another  person,  without  his  author- 
ity, is  a  groundless  and  unlawful  suit,  and  for  the  damage  done  to  the 
defendant  in  such  a  suit,  he  may  recover  against  the  person  by  whom 
it  was  brought.  Foster  v.  Doic,  29  Me.  442.  Ante,  Yol.  1,  37,  U3. 
The  criminal  law  was  not  designed  to  assist  in  the  collection  of  debts, 
and  he  who  attempts  to  so  use  it  must  expect  to  smart  for  it.  Kelley 
V.  Sage,  12  Kans.  109,  112.     Post,  346,  347. 

The  original  action  or  prosecution  may  have  been  either  civil  or 
criminal,  but  in  either  case,  in  order  to  sustain  an  action  to  recover  the 
damages  resulting  from  such  action  or  prosecution,  it  must  affinna- 
tively  appear  that  it  was  prosecuted  through  malicious  motives,  and 
without  probable  cause.  Cool^x.  Walker,  SO  Ga.  519;  Dickinson  v. 
3Iaynard,  20  La.  Ann.  66;  Reyne  v.  Blair,  62  N.  Y.  (17  Sick.)  19; 
MedcaJfe  v.  Brooklyn  Life  Ins.  Co.,  45  Md.  198 ;  Burins  v.  North, 
64  Mo  426 ;  Scott  v.  Shelor,  28  Graft.  891 ;  Glaze  v.  Whitley,  5 
Oregon,  164;  Willis  v.  Knox,  5  S.  C.  474;  Harkracler  v.  Moore,  44 
Cal.  1  '4 ;  Dietz  v.  Langfitt,  63  Penn.  St.  234 ;  Burnap  v,  Albert, 
Taney,  244. 

It  must  also  appear  that  such  original  action  or  prosecution  had  been 
terminated  by  a  judgment  or  adjudication  in  the  plaintiff's  favor,  or  had 
been  abandoned  before  the  commencement  of  the  action  to  recover  the 
damages  resulting  from  the  prosecution.  O'Brien  v.  Barry,  106 
Mass.  300  ;  S.  C,  8  Am.  Rep.  329 ;  Brown  v.  Randall,  36  Conn.  56  ; 
YoL.IY.— 43 
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S.  C,  4  Am.  Rep.  35;  Cardival  v.  SnvUh,  109  Mass.  158;  S.  C,  13 
Am.  Rep.  682  ;  Hall  v.  Fisher,  20  Barb.  441  ;  Hamilhurgh  v.  Sheparcl, 
119  Mass.  30 ;  Gillespie  v.  Hudson,  11  Kans.  163 ;  Feltt  v.  Davis,  49 
Yt.  151 ;  Batehelder  v.  Frank,  49  id.  90 ;  Hibhing  v.  Hyde,  50  Cal. 
206;  Moulton  v.  Beecher,  1  Abb.  I^.  C.  192;  52  How.  182.  Post, 
347,  §  6. 

"Wherever  these  three  essentials  concur,  and  a  malicious  and  un- 
founded prosecution  has  been  commenced  and  terminated,  an  action  to 
recover  the  damages  resulting  therefrom  is  maintainable.  As  to  this, 
there  is  no  conflict  of  authorities.  It  remains,  then,  to  be  considered 
what  character  and  extent  of  legal  interference  with  the  rights  of  an- 
other will  support  the  action ;  what  is  deemed  want  of  probable  cause, 
and  how  that  want  is  evidenced ;  what  degree  of  malice  must  underlie 
the  original  prosecution;  what  is  a  sufficient  determination  of  such 
prosecution  to  give  the  right  of  action ;  who  must  be  made  plaintiff  or 
defendant  in  the  action  to  recover  the  damages  sustained ;  and,  finally, 
what  damages  are  recoverable. 

§  2.  Wrongfully  prosecuting  a  criminal  action.  If  a  person 
maliciously  and  without  any  reasonable  or  probable  cause  puts  the 
criminal  law  in  force,  and  thereby  another  person  is  prejudiced  or  in- 
jured in  property  or  person,  there  is  such  a  conjunction  of  injury  and 
loss  as  to  lay  the  foundation  for  an  action  to  recover  the  damages 
arising  from  the  wrongful  act.      Churchill  v.  Siggers,  3  El.  &  Bl.  937. 

An  action  for  malicious  prosecution  lies,  when  a  person,  knowing 
that  a  certain  act  does  not  constitute  a  crime,  procures  the  indictment 
of  another  for  such  act  as  a  crime.  Dennis  v.  Ryan,  5  Lans.  (N.  Y.) 
350 ;  S.  C,  65  K  Y.  (20  Sick.)  385  ;  63  Barb.  145. 

So,  the  action  lies  when  a  person,  believing  that  an  act  would  con- 
stitute a  crime,  falsely  and  maliciously  accuses  the  other  of  such  act 
and  procures  his  indictment  or  arrest.  Dennis  v.  Ryan,  5  Lans. 
(N.  Y.)  350 ;  S.  C,  63  Barb.  145 ;  65  IST.  Y.  (20  Sick.)  385 ;  Shaul  v. 
Brown,  28  Iowa,  37 ;  S.  C,  4  Am.  Rep.  151 ;  1  Am.  Lead.  Cas.  281 ; 
Anderson  v.  Buchanan,  Wright  (Ohio),  725  ;  Farlie  v.  Danks,  20  Eng. 
Law  &  Eq.  115  ;  Streight  v.  Bell,  37  Ind.  550 ;  Collins  v.  Love,  7  Blackf . 
416 ;  Barton  v.  Kavanaugh,  12  La.  Ann.  332. 

So  where  a  person  falsely  and  maliciously  prosecutes  another  for  a 
crime  before  a  court  having  no  jurisdiction  of  the  offense,  an  action  for 
malicious  prosecution  will  lie.  Morris  v.  Scott,  21  Wend.  281 ;  Sweet 
V.  Wegus,  30  Mich.  406 ;  Stone  v.  Stevens,  12  Conn.  219 ;  Hays  v. 
Yoitnglove,  7  B.  Monr.  545.  But  contra,  see  Painter  v.  Ives,  4  Nebr. 
122  ;  Bodwell  v.  Osgood,  3  Pick.  379,  383  ;  TurpinN.  Remy,  3  Blackf. 
210. 
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So,  an  action  for  malicious  prosecution  may  be  founded  on  an  in- 
dictment upon  Avliicli  no  acquittal  could  be  had,  as,  for  example,  one 
rejected  by  tlie  grand  jury,  or  coram  non  judice,  or  insufficiently 
drawn.  Stancliffx.  Palmeter,  18  Ind.  321;  Chamhers  v.  Robinson^  2 
Strange,  691 ;  Wicks  v.  Fentham,  4  Term  E.  247 ;  Pippet  v.  Hearn, 
5  B.  &  Aid.  634. 

Thus,  where  there  is  a  criminal  prosecution,  whether  commenced  by 
information  or  indictment,  which  distinctly  charges  a  specific  offense, 
if  commenced  maliciously  and  without  probable  cause,  it  affords  the 
same  ground  of  action  upon  the  same  proof,  whether  the  statement  of 
facts  alleged  to  constitute  the  offense  is  sufficient  or  insufficient ;  and  it 
is  no  defense  that  the  information  or  indictment  was  defective  or  in- 
sufficient either  in  substance  or  form.  Shaul  v.  Brown,  28  Iowa,  37 , 
S.  C,  4  Am.  Eep.  151. 

But  where  a  person  in  good  faith  makes  a  true  statement  of  the 
facts  which  he  believes  constitutes  a  crime  to  a  district  attorney,  grand 
jury,  magistrate  or  criminal  tribunal,  and  upon  this  statement  another 
person  is  indicted  or  prosecuted,  an  action  for  malicious  prosecution 
will  not  lie  against  the  complainant,  although  the  act  complained  of 
constituted  no  crime,  as  he  has  not  been  guilty  of  any  wrongful  act, 
the  injury  to  the  party  prosecuted  resulting  from  judicial  error  only- 
Dennis  v.  Eijan,  65  N".  Y.  (20  Sick.)  385,  388 ;  McNeehj  v.  DvisMll, 
2  Blackf.  259  ;  Leigh  v.  Weljl,  3  Esp.  165 ;  Bennett  v.  Black,  1  Stew. 
(Ala.)  494 ;  Wyatt  v.  WMte,  5  H.  &  N.  371 ;  29  Law  J.  Exch.  193. 
And  see  Cohen  v.  Morgan,  6  Dowl.  &  R.  8. 

If  a  person  prosecutes  another  for  perjury  in  swearing  to  that  which 
could  not  amount  to  perjury,  for  the  reason  that  it  is  immaterial,  an 
action  for  malicious  prosecution  will  lie  although  the  defendant  prove 
the  falsity  of  the  matters  sworn  to  by  the  plaintiff.  Smith  v.  Beaver, 
4  Jones'  Law  (N.  C),  513. 

An  action  on  the  case  will  lie  for  advising  and  procuring  a  third  per- 
son to  institute  a  malicious  prosecution.  Mowry  v.  Miller,  3  Leigh. 
(Ya.),  561 ;  Perdu  v.  Connerly,  1  Rice  (S.  C),  49. 

An  action  or  prosecution  may  be  commenced  in  good  faith,  and  3'et, 
facts  arising  during  its  progress  may  render  its  further  continuance 
malicious.  Thus,  when  a  person,  in  good  faith,  commences  a  criminal 
prosecution,  and  afterward  acquires  positive  knowledge  of  the  inno- 
cence of  the  accused,  but  nevertheless  perseveres  in  the  prosecution 
with  the  intention  of  wrongfully  procuring  a  conviction,  an  action  for 
malicious  prosecution  will  lie.  Fitzjolin  v.  MacVinder,  9  C.  B.  (JN. 
S.)  505  ;  S.  C,  30  L.  J.  C.  P.  264.  And  see  Cole  v.  Curt'm,  16  Minn. 
182. 
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But  when  the  proceedings  charged  to  be  malicious  were  not  com- 
menced by  the  defendant,  and  have  only  been  continued  by  him,  his 
responsibility  commences  at  the  point  at  which  he  became  cognizant  of 
the  proceedings;  and  there  is  a  material  distinction  between  instituting 
a  j)rosecution,  and  merely  attending  a  hearing  upon  a  proceeding 
already  commenced.  It  does  not  at  all  follow  that  the  defendant,  by 
attending  the  hearing,  adopts  the  proceeding,  or  renders  himself  re- 
sponsible for  the  motives  or  actions  of  the  person  who  instituted  it, 
although  that  person  may  be  an  agent  of  the  defendant.  Weston  v. 
£eeman,  27  L.  J.  Exch.  57.  It  is  not  necessary,  however,  that  the 
defendant  in  an  action  for  malicious  prosecution  should  be  the  origin- 
ator of  the  prosecution.  It  is  enough  to  render  him  liable  in  damages 
that  he  voluntarily  participated  in  the  prosecution,  and  that  it  was 
carried  on  with  his  countenance  and  approbation,  if  the  jury  find  the 
other  facts  fixing  his  liability.     Stansbury  v.  Fogle,  37  Md.  369. 

As  to  the  character  or  extent  of  a  criminal  prosecution  that  will  sus- 
tain an  action  for  malicious  prosecution,  it  has  been  held  sufficient  that 
a  charge  of  crime  has  been  made  to  the  proper  oflicer  or  tribunal,  with 
intent  that  it  be  entertained  and  acted  upon  as  a  charge  of  such  crime. 
Westo7i  V.  Beeiman^  27  L.  J.  Exch.  57. 

The  action  lies  after  a  criminal  prosecution  begun,  though  no  indict- 
ment has  been  preferred.  Shock  v.  McChesney^  2  Yeates  (Penn.)^ 
473.  Thus,  if  a  warrant  is  sued  out  from  a  justice  of  the  peace  on  an 
accusation  of  larceny,  an  action  for  malicious  prosecution  will  lie, 
although  the  warrant  is  not  placed  in  an  officer's  hands  nor  further  pro- 
ceeded on.     Holmes  v.  Johnson,  Busbee's  Law  (N.  C),  44. 

On  the  other  hand,  it  has  been  held  that  a  complaint  presented  to  a 
magistrate  which  results  in  his  sending  a  letter  to  the  accused,  request- 
ing him  to  call  and  explain  the  charge,  is  not  a  ground  for  malicious 
prosecution,  although  the  charge  was  maliciously  made.  Newfield  v. 
Copperman,  15  Abb.  Pr.  [N.  S.]  360 ;  S.  C,  47  How.  87.  And  it  has 
been  held  that  an  information  before  a  magistrate  does  not  constitute 
such  a  commencement  of  a  prosecution  as  to  enable  the  person  informed 
against  to  maintain  an  action  for  malicious  prosecution  {Heyward  v. 
Cuthljert,  4  McCord  [S.  C],  354) ;  and  that  the  action  will  not  lie  if  tlie 
accusation  complained  of  was  not  made  in  the  ordinary  and  regular 
course  of  justice,  and  before  a  tribunal  having  power  to  ascertain  the 
truth  or  falsity  of  the  charge,  and  to  punish  the  supposed  offender. 
Bodwell  V.  Osgood,  3  Pick.  379,  383.  And  see  Tuipin  v.  Rem.y,  3 
Blackf.  210. 

One  who  maliciously,  and  without  probable  cause,  institutes  or  pro- 
cures to  be  instituted  against  another  an  inquisition  of  lunacy,  is  liable 
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to  the  latter  on  Lis  discharge,  in  an  action  for  malicious  prosecution,  for 
all  damages  suffered  by  him  m  excess  of  the  taxable  costs  of  such  pro- 
ceeding.    Lockenour  v.  Sides,  57  Ind.  360. 

§  3.  Wrongfully  prosecuting  a  clyil  action.  In  England  it  is  a 
settled  principle  of  law,  that  if  one  man  prosecutes  a  civil  action  against 
another  maliciously,  and  without  reasonable  or  probable  cause,  an  action 
for  the  resultmg  damages  is  not  maintainable.  Beauchamp  v.  Croft, 
Keilw.  26.  It  is  there  held  that  there  is  a  great  difference  between  the 
bringing  of  a  mere  civil  action,  and  indicting  maliciously  and  without 
probable  cause  ;  that  a  person  who  fancies  he  has  a  cause  of  action  may 
sue  and  put  forward  his  claim,  however  false  and  unfounded  it  may  be ; 
that  if  unsuccessful  the  statute  will  give  the  defendant  costs ;  but  the 
defendant  upon  indictment  has  no  remedy  but  to  reimburse  himself  by 
action. 

But  even  there,  where  an  action  had  been  brought,  with  malice  and 
without  probable  cause,  for  mere  vexation,  and  the  defendant  had  sus- 
tained some  particular  damage  thereby,  he  might  have  his  action. 
Savile  v.  Roberts,  1  Ld.  Eaym.  374 ;  1  Salk.  13. 

And  there  seems  to  be  no  conflict  of  authorities,  that  where  any 
thing  is  done  maliciously  beside  commencing  and  prosecuting  a  malic- 
ious or  vexatious  action,  a  suit  for  the  damages  sustained  by  such  act 
may  be  maintained.  Before  the  statute  of  Marlbridge,  allowing  costs  in 
civil  actions,  if  a  suit  terminated  in  favor  of  the  defendant,  he  might 
support  an  action  on  the  case  against  the  plaintiff  if  the  proceeding  was 
malicious  and  without  probable  cause.  3  Chitty's  Bla.  125  ;  Co.  Litt. 
161 ;  Webster  v.  Eaigh,  2  Lev.  210  ;  Goslin  v.  WilcocTc,  2  Wils.  302, 
305  ;  Styles,  379 ;  Hob.  266 ;  Waterer  v.  Freeman,  id.  205. 

And  in  this  country  it  has  been  held  that  the  principle  of  the  com- 
mon law  recognized  by  the  English  courts  before  the  statutes  allowing 
costs  to  defendants,  and  which  gave  a  remedy  for  injuries  sustained  by 
reason  of  suits  which  were  malicious  and  without  probal.)le  cause,  is  and 
ought  to  be  operative  still,  and  affords  a  remedy  in  all  such  cases  where 
the  taxation  of  costs  is  not  an  adequate  compensation  for  the  damage  sus- 
tained ;  and  that  where  a  civil  suit  is  commenced  by  summons  or  attach- 
ment, and  is  terminated  in  favor  of  the  defendant,  the  plaintiff  in  such 
suit  is  liable  to  the  defendant  in  an  action  on  the  case  for  the  damages 
sustained  by  him  in  the  defense  of  such  suit  in  excess  of  the  taxable 
costs  obtained  by  him.  Closson  v.  Stcqyles,  42  Yt.  209  ;  S.  C,  1  Am. 
Rep.  316. 

It  is  not  essential  to  sustain  such  action  that  the  person  prosecuted 
maliciously  was  arrested  in  the  action,  or  that  his  property  has  been 
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attached.  Whipple  v.  Fuller^  11  Conn.  581.  See  Vanduzor  v.  Linder- 
7nan,  10  Johns.  106 ;  Panghurn  v.  Bully  1  Wend.  34:5 ;  Marhourg  v. 
Smith,  11  Kan.  554:. 

It  is  well  settled  in  this  country  that  if  one  maliciously  and  without 
probable  cause  sue  out  a  civil  process  against  another,  although  in  reg- 
ular and  legal  form,  and  cause  him  to  be  arrested  and  imprisoned,  the 
prosecutor  is  answerable  in  damages  for  the  tort  in  an  action  for  false 
and  malicious  imprisonment.  Watkms  v.  Baird,  6  Mass.  506,  512  ; 
Hay  den  v.  Shed,  11  id.  500  ;  Lindsay  v.  Lamed,  17  id.  190 ;  Sto7ie 
V.  Swift,  4  Pick.  389. 

So,  if  a  person  falsely  and  maliciously  sue  out  an  attachment  against 
the  property  of  another  to  his  injury,  he  is  answerable  for  the  damages 
sustained,  although  in  fact  the  owner  of  the  property  seized  was  in- 
debted to  him.  Tomlinson  v.  Warner,  9  Ham.  (Ohio)  103  ;  Foriman 
V.  Rottier,  8  Ohio  (^.  S.),  548.     Ante,  Yol.  1,  426,  428. 

So,  it  is  enough  to  sustain  the  action  for  malicious  prosecution  that 
the  defendant  has  maliciously  made  the  affidavit  for  procuring  the 
attachment  without  further  intervention  on  his  part.  Walser  v.  Thies, 
56  Mo.  89.  Provided,  however,  that  the  plaintiff  show  malice  on  the 
part  of  the  defendant,  want  of  probable  cause,  and  damage.  Preston 
V.  Cooper,  1  Dill.  (C.  C.)  589  ;  Fullenwider  v.  Mc  Willia^ns,  7  Bush 
(Ky.),  389  ;  Burkhart  v.  Jennings,  2  W.  Ya.  242.     Ante,  Yol.  1,  428. 

The  action  will  not  lie  for  suing  out  an  attachment,  if  it  was  done 
without  malice  or  any  disposition  to  vex  or  harass,  and  under  an  hon- 
est belief  that  there  was  probable  cause.  Benson  v.  McCoy,  36  Ala. 
710.     Ante,  Yol.  1,  428. 

]^or  does  it  lie  when  the  suit  claimed  to  have  been  malicious  was 
founded  on  a  just  claim,  though  smaller  than  the  sum  claimed  when 
the  value  of  the  property  attached  did  not  exceed  the  amount  actually 
due.  Grant  v.  Moore,  29  Cal.  644.  See  Batchelder  v,  Frank,  49 
Yt.  90.     Ante,  Yol.  1,  426,  428. 

An  action  for  malicious  prosecution  will  lie  against  persons  who  pe- 
tition for  an  adjudication  in  bankruptcy  without  reasonable  and  prob- 
able cause,  and  knowingly  and  wilKully,  or  recklessly,  swear  to  deposi- 
tions false  in  fact.  Farley  v.  Banks,  4  Ell.  &  Bl.  499 ;  Brown  v. 
Chapman,  1  Wm.  Bl.  427. 

§  4.  Want  of  prol)al)le  cause.  In  order  to  maintain  an  action  for 
malicious  prosecution  it  is  indispensable  that  the  plaintiff  j)rove  both 
the  want  of  probable  cause  for  the  prosecution  against  him,  and  malice 
on  the  part  of  the  defendant.  If  he  fail  to  prove  either  of  these  facts, 
the  action  will  necessarily  fail.  Heyne  v.  Blair,  62  N".  Y.  (17  Sick.") 
19;  Besson  v.  Southard,  10  N.  Y.  (6  Seld.)  236;  Foshay  v.  Ferguson, 
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2  Denio,  617  ;  Cook  v.  \\^alkei\  30  Ga.  519 ;  Dickinson  v.  Maynard^ 
20  La.  x\nn.  ^^  ;  Ganea  v.  Southern  Pacific  R.  R.  Co.,  51  Cal.  140 ; 
Glaze  V.  Whitley,  5  Oregon,  164;  Willis  v.  Knox,  5  S.  C.  474;  Harh- 
rader  v.  Jfoor«3,  44  Cal.  144;  Deitz  v.  Langfitt,  63  Peun.  St.  234. 

Proof  of  malice  will  not  excuse  or  supply  the  want  of  proof  of  want 
<)f  prol)able  cause,  neither  can  the  want  of  probable  cause  be  inferred 
from  proof  of  malice,  although  malice  may  be  inferred  from  the 
want  of  probable  cause.  Ueyne  v.  Blair,  62  N.  Y.  (17  Sick.)  19  ; 
Sutton  V.  Johnstone,  1  Term  R.  493,  544,  545 ;  Wlieeler  v.  Nesbitt,  24 
How.  (U.  S.)  544  ;  Horn  v.  Boon,  3  Strobh.  307 ;  Mitchinson  v.  CrosSy 
58  in.  366. 

Probable  cause  as  defined  in  the  books  is  such  a  state  of  facts  and 
circumstances  as  would  lead  a  man  of  ordinary  caution  and  prudence, 
acting  conscientiously,  impartially,  reasonably  and  without  prejudice 
upon  the  facts  within  his  knowledge,  to  believe  that  the  person  accused 
is  guilty.  Heyne  v.  Blair,  62  N.  Y.  (17  Sick.)  19  ;  Bacon  v.  Towe^ 
4  Cush.  217;  Cai-l  v.  Ayres,  53  X.  Y.  (8  Sick.)  14;  McGurn  v. 
Brackett,  33  Me.  331 ;  Ames  v.  Snider,  69  111.  376 ;  Mowry  v.  Whij)- 
ple,  8  R.  I.  360 ;  Shaul  v.  Brown,  28  Iowa,  37 ;  4  Am.  Rep.  151  ; 
Landa  v.  Ohert,  45  Tex.  539 ;  Hays  v.  Blizzard,  30  Ind.  457. 

The  question  of  the  presence  or  absence  of  probable  cause  for  a  crim- 
inal prosecution  does  not  depend  upon  the  guilt  or  innocence  of  the 
accused,  or  upon  the  fact  whether  or  not  a  crime  has  been  committed. 
Carl  V.  Ayres  53  N.  Y.  (8  Sick.)  14;  Baldwin  v.  Weed,  17  Wend. 
224 ;  Bacon  v.  Toioe,  4  Cush.  218  ;  Thompson  v.  Lumley,  50  How. 
105  ;  Moore  v.  Sauborin,  42  Mo.  490 ;  Gallaway  v.  Burr,  32  Mich. 
332. 

A  person  making  a  criminal  accusation  maj^  act  upon  appearances, 
and  if  the  apparent  facts  are  such  that  a  discreet  and  prudent  person 
would  be  led  to  the  belief  that  a  crime  had  been  committed  by  the  per- 
son charged,  he  will  be  justified,  although  it  tm-ns  out  that  he  was  de- 
ceived and  the  party  accused  was  innocent.  But  a  groundless  suspicion, 
unwarranted  by  the  conduct  of  the  accused,  or  by  facts  known  to  the 
accuser,  when  the  accusation  is  made,  will  not  exempt  the  latter  from 
liability  to  an  innocent  person  for  damages  for  causing  his  arrest.  A 
man  has  no  right  to  put  the  criminal  law  in  motion  against  another, 
and  deprive  him  of  his  liberty  upon  a  mere  conjecture  that  he  has  been 
guilty  of  a  crime.     Carl  v.  Ayres,  53  X.  Y.  (8  Sick.)  14. 

Belief  in  the  guilt  of  the  accused  will  not  justify  a  criminal  prose- 
tion,  unless  there  is  reasonable  or  probable  grounds  for  such  belief. 
Thompson  v.  Lumley,  50  How.  105 ;  Farnarn  v.  Feeley,  56  N.  Y.  (11 
Sick.)  451 ;  1  Am.   Lead.   Cases,  265 ;  Merriami  v.  Mitchell,  13  Me. 
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439  ;  Rays  v.  Blizzard^  30  Ind.  457  ;  Douglas  v.  Corbett,  6  Ell.  & 
Bl.  514 ;   l^avis  v.  Smith,  1  Penn.  St.  234. 

If  there  was  probable  cause  for  the  prosecution,  it  is  not  material 
whether  the  prosecutor  was  actufvted  by  a  desire  to  subserve  the  inter- 
ests of  public  justice,  or  whether  he  was  actuated  by  improper  motives 
{Ames  V.  Snider,  69  111.  376) ;  neither  is  the  motive  material  if  the 
accused  was,  in  fact,  guilty  of  the  offense  charged  {Adams  v.  LisTier, 
3  Blackf.  241,  245 ;  Foshay  v.  Ferguson,  2  Denio,  617) ;  neither  is  it 
material  that  there  was  probable  cause  for  the  accusation,  if  the  facts 
constituting  the  probable  cause  were  unknown  to  the  accuser  at  the 
time  of  making  the  charge.  Galloway  v.  Stewart,  49  Ind.  156 ;  S.  C, 
19  Am.  Eep.  677 ;  Turner  v.  AmUer,  10  Q.  B.  252. 

Civil  liability  is  not  probable  cause  for  instituting  a  criminal  pro- 
ceeding.    Schmidt  V.   Weidman,  63  Penn.  St.  173. 

The  question  of  probable  cause,  where  there  is  no  conflict  in  the  evi- 
dence, nor  disputed  facts,  nor  any  doubt  upon  the  evidence,  or  the 
inferences  to  be  drawn  from  it,  is  one  of  law  for  the  court,  and  not  of 
fact  for  the  jury.  Heyne  v.  Blair,  62  X.  Y.  (17  Sick.)  22 ;  Cloon  v. 
Gerry,  13  Gray  (Mass.),  201  ;  Taylor  v.  Godfrey,  36  Me.  525 ;  Grant 
V.  Moore,  29  Cal.  644. 

But,  if  the  facts  which  are  adduced  as  proof  of  want  of  probable 
cause  are  controverted,  or  if  conflicting  testimony  is  to  be  weighed,  or 
if  the  credibility  of  witnesses  is  to  be  passed  upon,  the  question  of 
probable  cause  should  go  to  the  jury  with  proper  instructions  as  to  the 
law.  In  such  cases  it  is  a  mixed  question  of  law  and  fact.  Besson  v. 
Southard,  10  N.  Y.  (6  Seld.)  236 ;  La/nda  v.  Ohert,  45  Tex.  539  ; 
Cole  V.  Curtis,  16  Minn.  182;  Driggs  v.  Burton,  44  Yt.  124;  Wein- 
herger  \.  Shelly,  6  Watts  &  Serg.  336  ;  Travis  v.  Smith,  1  Penn.  St. 
234 ;  Busst  v.  Gihbwis,  30  L  J.  Exch.  75  ;  Panton  v.  Williams, 
2  Q.  B.  193;  iYasAv.  Orr,  3  Brevard  (S.  C),  94;  Greenwade  v.  Mills, 
31  Miss.  464. 

Probable  cause  is  clearly  a  Cjuestion  of  law  within  the  province  of  the 
court  to  decide ;  but  the  jury  must  not  only  find  the  facts  which  are  sup- 
posed to  constitute  probable  cause,  but  they  are  also  warranted  in  forming 
their  conclusions  from  those  facts  ;  and  it  consequently  becomes  difficult 
in  this  class  of  cases  to  draw  the  line  between  matters  of  law  and  mat- 
ters of  fact.  Davis  v.  Russell,  5  Bing.  354;  2  M.  &  P.  604.  There 
have  been  some  cases  in  which  the  rule,  that  the  court  must  determine 
from  the  facts  found  by  the  jury  whether  or  not  there  is  reasonable  or 
probable  cause,  seems  to  have  been  overlooked.  In  some  cases  the  rea- 
sonableness and  probability  of  the  ground  for  the  prosecution  has 
depended,  not  merely  upon  the  proof  of  certain  facts,  but  upon  the 
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question  whether  other  facts  which  furnished  an  answer  to  tlie  prose- 
cution were  known  to  the  prosecutor  at  tlie  time  it  was  instituted.  In 
other  cases,  the  question  has  turned  upon  the  inquiry  whetlier  the 
facts  stated  to  the  prosecutor  at  the  time,  and  which  formed  the  ground 
of  the  prosecutioi:,  vr to  l)elieved  by  him  or  not.  In  other  cases,  the 
inquiry  has  been  whether,  from  the  conduct  of  the  prosecutor  himself, 
the  jury  will  infer  that  he  was  conscious  that  he  had  no  reasonable  and 
probable  cause.  But,  in  these  and  many  other  cases  which  miglit  be 
suggested,  it  is  obvious  that  the  knowledge  and  belief  and  the  conduct  of 
the  prosecutor  are  so  many  additional  facts  for  the  consideration  of  the 
jury,  so  that,  in  effect,  notliing  is  left  for  the  jury  but  the  truth  of  the 
facts  proved,  and  the  justice  of  the  inference  to  be  drawn  from  such 
facts,  tlie  court  determining,  as  a  matter  of  law,  according  as  the  jury 
find  the  facts  proved  or  not  proved,  and  the  inferences  warranted  or 
not,  whether  there  was  reasonable  and  probable  ground  for  the  prose- 
cution, or  the  reverse.  Tustdal,  C.  J.,  in  Panton  v.  Williams^  2  Q, 
B.  194.  And  see  Taylor  v.  WiUans,  2  Barn.  &  Ad.  856;  Broad  v. 
JIam,  5  Bing.  K.  C.  722  ;  8  Sc.  48 ;  Ttcrner  v.  Amhler,  10  Q.  B. 
252. 

§  5.  Of  malice  iu  the  prosecution.  As  has  been  before  stated, 
where  there  was  probable  cause  for  the  prosecution  complained  of  as 
malicious,  it  is  of  no  importance  what  were  the  motives  of  the  prose- 
cutor. But  where  there  was  no  probable  cause  for  such  prosecution, 
the  person  aggrieved  thereby  has  no  right  of  action  for  the  recovery  of 
the  resulting  damages  unless  the  prosecution  was  also  malicious.  In 
other  words,  to  sustain  the  action  there  must  be  proof  of  l)oth  malice 
and  want  of  probable  cause.  Ilarj>ham  v.  Whitney^  77  111.  32  ;  King 
V.  Colmn,  im.  I.  582;  Wicker  x.  Hotclikiss,  62  111.  107;  S.  C,  14 
Am.  Eep.  75  ;  Deitz  v.  Lanfitt,  63  Penn.  St.  234;  Cook  v.  Walker, 
30  Ga.  519 ;  Heyne  v.  Blair,  62  :N".  Y.  (17  Sick.)  19  ;  Dickinson  v. 
Maynardy  20  La.  Ann.  QQ ;  And  see  ante. 

The  ])urden  is  on  the  plaintiff  to  prove  both  these  facts.  Heyne  v. 
Blair,  62  N.  Y.  (17  Sick.)  19  ;  Levy  v.  Brannan,  39  Cal.  485  ;  Israel 
V.  Brooks,  23  111.  575. 

Whether  malice  is  proved  or  not  is  a  question  of  fact  for  the  jur\'. 
Newell  V.  Downs,  8  Blackf .  523 ;  Vo7i  Latham  v.  Lihhy,  38  Barb. 
339  ;  Besson  v.  Southard,  10  N.  Y.  (6  Seld.)  236 ;  Potter  v.  Seale,  8 
Cal.  217;  Ritchey  v.  Davis,  11  Iowa,  124;  Cloon  v.  Gerry,  13  Gray, 
201  ;  Levy  v.  Bro/nnan,  39  Cal.  485. 

It  is  not  necessary,  however,  that  express  malice  be  shown.  Malice 
in  the  prosecution  may  be  inferred  from  want  of  probable  cause.  Tlolli- 
'hiy  V.  Sterling,  62  Mo.  321 ;  Newell  v.  Downs.  8  Blackf.  523  :  Collar 
Vol.  I  v.— 44 
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han  V.  Ca-ffarata^  39  Mo.  136  ;  Harphamx.  Whitney,  77  111  32  ;  Burst 
V.  Gibhons,  30  L.  J.  Excli.  75  ;  Mownj  v.  Whij)j)le,  8  R.  I.  360 ; 
Straus  v.  Young,  36  Md.  246.  But  malice  is  not  in  any  ease  a  legal 
presumption  from  want  of  probable  cause  ;  it  may,  however,  be  found. by 
the  jury  from  the  same  facts  as  show  want  of  probable  cause.  HarTt- 
rader  v.  Moore,  44  Cal,  114 ;  Oliver  v.  Pate,  43  Ind.  132  ;  Harpham 
V.  Whitney,  77  111.  32  ;  Newell  v.  Downs,  8  Blackf.  523  ;  Ainmerinan  v. 
Crosby,  26  Ind.  451  ;  Levi  v.  Brannan,  39  Cal.  485  ;  Bell  v.  Pearcy, 
5  Ired.  83.  If,  however,  the  prosecution  was  wholly  without  cause,  no 
further  evidence  of  malice  is  necessary.  Hayes  v.  Hayman,  20  La. 
Ann.  336  ;  Holbumx.  Neal,  4  Dana  (Ky,),  120.  Probable  cause  can 
never  be  inferred  from  the  plainest  malice.  Scott  v.  Shelor,  28 
Gratt.  891. 

JSTo  general  rule  can  be  laid  down  by  which  the  question  of  what 
constitutes  malice  in  instituting  a  prosecution  can  be  determined,  and 
the  question  must  be  decided  by  the  facts  of  each  individual  case.  But 
the  facts  from  which  malice  is  found  ought  to  be  such  as  to  satisfy  any 
reasonable  mind  that  the  prosecutor  had  no  ground  for  the  proceeding 
but  his  desire  to  injure  the  accused.  Willans  v.  Taylor,  6  Bing.  186  ; 
2  B.  &  Ad.  845  ;  Farmer  v.  Barling,  4  Burr.  1972.  See  Pullen  v. 
GUclden,  QQ  Me.  202. 

If  a  person  prefers  an  indictment,  or  sets  the  criminal  law  in  motion, 
knowing  at  the  time  he  does  so  that  he  has  no  reasonable  ground  for  it, 
that  alone  is  evidence  of  malice  on  his  part.  Stevens  v.  Midland  RaiL 
way  Co.,  10  Exch.  356  ;  23  L.  J.  Exch.  328.  Any  prosecution  car- 
ried on  wantonly,  and  for  no  purposes  of  justice,  is  malicious.  Kerr 
V,  Workman,  Addis.  (Penn.)  270.  By  the  term  "mahce  "  is  meant  any 
indirect  motive  of  wrong.  Any  motive,  other  than  that  of  simply  instil 
tuting  a  prosecution  for  the  purpose  of  bringing  a  person  to  justice,  is 
a  malicious  motive  on  the  part  of  the  person  who  acts  under  the  influence 
of  it.  If  a  case  is  trumped  up  out  of  very  weak  and  flimsy  materials 
for  the  purpose  of  annoyance  or  of  frightening  other  people,  and  de- 
terring them  from  committing  depredations  upon  private  property,  there 
is  no  legitimate  foundation  for  a  criminal  prosecution,  and  persons  who 
put  the  criminal  law  in  motion  under  such  circumstances  lay  themselves 
open  to  a  charge  of  being  influenced  by  malice.  Stevens  v.  Midland 
Paihoay  Co.,  10  Exch.  356  ;  23  L.  J.  Exch.  328. 

So,  if  a  person  puts  the  criminal  law  in  motion  for  the  purpose  of 
enforcing  payment  of  a  debt,  or  obtaining  the  restitution  of  goods  law- 
fully detained,  without  reasonable  ground,  there  is  evidence  of  malice 
in  the  prosecution.     Brooks  v.  Warwick,  2  Stark.  393  ;    McDonald  v. 
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Rooke,  2  B.  N.  C.  219  ;  Schofield\.  Ferrers,  47  Penn.  St.   194;  Eim- 
ball  V.  Bates,  50  Me.  308.     Ante,  337,  §  1. 

Malice  may  also  be  inferred  from  the  zeal  and  activity  of  the  prose- 
cutor in  conducting  the  prosecution.  Straus  v.  Young,  36  Md.  246. 
But  it  cannot  be  inferred  from  the  mere  employment  of  counsel  to 
conduct  the  prosecution.     Aldridge  v.  Churchill,  28  Ind.  62. 

So,  the  existence  of  malice  in  the  prosecution  may  be  inferred  from 
the  conduct  and  declarations  of  the  prosecutor  in  regard  to  the  accused, 
at  or  about  the  time  of  the  prosecution.  Chapman  v.  Dodd,  10  Minn. 
350  ;  Michell  v.  Williams,  11  M.  &  W.  217  ;  Turner  v.  Walker,  3  Gill 
&  J.  377.  And  see  Heslop  v.  Chapman,  23  L.  J.  Q.  B.  49 ;  2  C. 
L.  E.  139. 

But  it  must  be  remembered  that  these  facts  do  not  of  themselves 
raise  a  legal  presumption  of  malice ;  and  that  in  actions  for  malicious 
prosecution  there  is  no  such  thing  as  malice  in  law,  and  that  its  exist- 
ence is  jDurely  a  question  of  fact  for  the  jury.  HitcJiey  v.  Davis,  11 
Iowa,  124. 

§  6.  Termination  of  tlie  prosecution.  It  is  well  settled  that  a 
person  cannot  maintain  an  action  for  a  malicious  prosecution  of  a  civil 
suit  against  liim,  until  after  the  legal  termination  of  that  suit  in  his 
favor.  Wood  v.  Laycock,  3  Mete.  (Ky.)  19^  ;  O'Brien  v.  Barry,  106 
Mass.  300;  S.  C,  8  Am.  Rep.  329;  Grant,  x.  Moore,  29  Cal.  644. 
And  it  may  be  laid  down  as  a  general  rule  that  no  action  for  a  malicious 
prosecution  can  be  brought  until  the  prosecution  comj^lained  of  is  ended. 
Gillespie  V.  Hudson,  11  Kan,  163  ;  HamilburghY.  Shepard,  119  Mass. 
30;  Gorrell  v.  Snoio,  31  Ind.  215  ;  WJieeler  v.  Nesbitt,  24  How.  (U. 
S.)  544;  Smith  v.  Shackleford,  1  N.  &  M.  (S.  C.)  36;  CDriscollv. 
MBurney,  2  id.  54 ;  Thomas  v.  DeGraffenreid,  id.  143 ;  Hall  v. 
Fisher,  20  Barb.  441.  And  see  Searll  v.  McCracken,  16  How.  262; 
Thomason  v.  Demott,  18  How.  529;  S.  C,  9  Abb.  242.  As  to  what 
termination  of  the  prosecution  or  action  will  authorize  the  commence- 
ment of  an  action  for  malicious  prosecution  is  not  so  clear.  When  the 
suit  complained  of  is  a  civil  action,  wholly  under  the  control  of  the 
plaintiff  therein,  it  would  seem  that  a  discharge  thereof  by  him,  with- 
out any  judgment  or  verdict,  is  a  sufficient  termination  of  the  suit ;  and 
that,  for  instance,  if  one  maliciously  causes  another  to  be  arrested  and 
held  to  bail  for  a  sum  not  due,  or  for  more  than  is  due,  knowing  that 
there  is  no  probable  cause,  and,  after  entering  his  action,  becomes  non- 
suit, or  settles  the  case  upon  receiving  a  part  of  the  sum  demanded,  an 
action  for  malicious  prosecution  may  be  maintained  against  him.  Car- 
dival  V.  Smith,  109  Mass.  158  ;  S.  C,  12  Am.  Rep.  682 ;  Nicholson  v. 
Coghill,  4  B.  &  C.  21  ;  S.  C,  6  Dowl.  &  R.  12  ;  Watkins  v.  Lee,  5  M. 
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&  W.  270 ;  Boss  v.  Norman,  5  Exeli.  359  ;  Blchiell  v.  Dorion,  16 
Pick.  478,  487 ;  Savage  v.  Brewer,  id.  453. 

When  the  prosecution  alleged  to  have  been  malicious  is  by  complaint 
in  behalf  of  the  people  for  a  crime,  and  in  pursuance  thereof  an  in- 
dictment has  been  found  and  presented  to  a  court  having  jurisdiction 
to  try  it,  an  acquittal  by  a  jury  must  be  shown ;  and  a  nolle  prosequi 
entered  by  the  attorney  for  the  government  has  been  held  not  suffi- 
cient ;  for  the  finding  of  the  grand  jury  is  some  evddence  of  probable 
cause,  and  another  indictment  may  still  be  fomid  on  the  same  com- 
plaint. Cardwal  v.  Smith,  109  Mass.  158  ;  S.  C,  12  Am.  Rep.  682  ; 
Bacon  v.  Towne,  4  Cush.  217 ;  Parker  v.  Farley,  10  id.  279 ; 
Bacon  v.  Waters,  2  Allen,  400;  Bui.  N.  P.  14;  Driggs  v.  Burton, 
44  Vt.  124 ;  Brown  v.  Lakeman,  12  id.  (Mass.)  482.  But  the  con- 
trary has  also  been  held.  Moulton  v.  Beecher,  1  Abb.  N.  C.  193  ;  52 
How.  182  ;  Cliajpman  v.  Woods,  6  Blackf,  504 ;  Yocum  v.  Polly,  1 B. 
Monr.  358 ;  Richter  v.  Koster,  45  Ind.  440 ;  Rice  v.  Ponder,  7  Ired. 
390  ;  Brown  v.  Randall,  36  Conn.  56  ;  4  Am.  Rep.  35. 

If  the  prosecution  is  commenced  by  a  complaint  to  a  magistrate 
who  has  jurisdiction  only  to  bind  over  or  discharge,  his  record, 
stating  that  the  complainant  withdrew  his  prosecution  and  it  was  there- 
upon ordered  that  the  accused  be  discharged,  is  equivalent  to  an  acquit- 
tal. Sayles  v.  Briggs,  4  Mete.  421,  426  ;  Cardival  v.  Smith,  109  Mass. 
158;  S.  C,  12  Am.  Rep.  682;  Brown  Y.Randall,  36Conn.  56 ;  S.  C, 
4  Am.  Rep.  35 ;  Driggs  v.  Burton,  44  Yt.  124.  So,  a  discharge  of  the 
accused  by  the  magistrate  is  a  sufficient  termination  of  the  suit.  Secor 
V.  Babcock,  2  Johns.  203.  So,  if  the  accused,  after  being  arrested,  is 
discharged  by  the  failure  of  the  grand  jury  to  find  an  indictment,  that 
shows  a  legal  end  to  the  prosecution.  Jones  v.  Givin,  Gilb.  185, 
220 ;  Morga/ii  v.  Hughes,  2  T.  R.  225,  232  ;  Freeman  v.  Arkell,  2 
B.  &  C.  494;  S.  C,  3  D.  &  R.  669;  Mitchell  v.  Williams,  11  M.  & 
W.  205  ;  Bacon  v.  Waters,  2  Allen,  400  ;  Cardival  v.  Smith,  109  Mass. 
158;  S.  C,  12  Am.  Rep.  682. 

And  if  the  accused,  after  being  held  to  bail  for  his  appearance  at 
the  next  term  of  court,  is  discharged  by  the  prosecuting  attorney  with- 
out action  by  the  grand  jury,  the  action  will  lie.  Schoonover  v. 
Myers,  28  111.  308.  So  it  has  been  held  that  the  dismissal  or  abandon- 
ment of  a  criminal  prosecution  before  trial  is  a  sufficient  termination  of 
the  prosecution  for  the  purpose  of  maintaining  an  action  for  a  malicious 
prosecution,  and  that  a  verdict  and  judgment  on  the  merits  is  not 
essential.  Kelley  v.  Sage,  12  Kans.  109  ;  Mc  Williams  v.  Hohan,  42 
Md.  56 ;  Gilbert  v.  Emmons,  42  111.  143 ;  Fay  v.  O'Neill,  36  N.  Y. 
(9  TifE.)  11  ;  Leever  v.  Hamill,  57  Ind.  423. 
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Striking  a  cause  from  the  docket  on  motion  of  the  State's  attorney, 
with  leave  to  reinstate  the  same,  is  not  a  legal  termination  of  the  prose- 
cution within  the  meaning  of  the  rule.  Blalock  v.  Randall^  TO  111. 
224.  But  if  the  indictment  is  quashed  and  the  defendant  discharged 
by  the  judgment  of  the  court,  there  is  a  sufficient  termination  of  the 
prosecution  to  maintain  an  action  for  malicious  prosecution.  Hays  v. 
Blizzard,  30  Ind.  457. 

If  the  prosecution  terminated  in  a  conviction,  the  action  clearly  will 
not  lie.  Miller  v.  Deere,  2  Abb.  1 ;  Monroe  v.  Maples,  1  Eoot,  554 ; 
Cloon  V.  Gerry,  13  Gray,  201;  HihUng  v.  Hyde,  50  Cal.  206; 
Griffis  V.  Sellars,  2  Dev.  &  Bat.  492.  See  Palmer  v,  Avery,  41  Barb. 
290.  But,  where  such  conviction  was  procured  by  the  fraud  or  per- 
jury of  the  defendant,  the  rule  is  otherwise.  Id. ;  Witham  v.  Gowen, 
14  Me.  362  ;  Payson  v.  Caswell,  22  id.  226  ;  Burt  v.  Place,  4  Wend. 
591. 

If  a  person  is  arrested,  brought  before  a  justice  and  committed  in 
default  of  bail  for  his  appearance  at  the  next  term  of  court,  and  in  the 
meantime  procures  his  discharge  on  a  writ  of  habeas  corpus,  this  will 
not  be  such  a  termination  of  the  prosecution  as  will  support  this  action. 
Walker  v.  Martin,  43  111.  508 ;  Swartwout  v.  Dickelnian,  12  Hun 
(N.  Y.),  358. 

§  7.  Who  may  sue.  An  action  for  malicious  prosecution  is,  in 
general,  brought  by  the  person  who  has  suffered  damage  by  the  wrong. 
It  ^vill  lie  by  a  master  for  the  malicious  prosecution  of  a  slave.  Locke  v. 
Gihhs,  4  Ired.  (N.  C.)  42. 

And  where  the  statute  of  a  State  permits  an  assignee  of  a  right  of 
action  to  sue  in  his  own  name,  or  allows  a  right  of  this  nature  to 
descend  to  a  personal  representative  on  the  death  of  the  party  injured, 
the  action  may  be  maintained  by  such  assignee  or  personal  representa- 
tive. 

§  8.  Who  may  he  sued.  It  was  formerly  an  unsettled  question  in 
England  whether  an  action  for  malicious  prosecution  would  lie  against 
a  corporation  aggregate.  Stevens  v.  Midland  Counties  Railway  Co., 
10  Exch.  356 ;  26  Eng.  Law  &  Eq.  410. 

In  the  United  States,  the  right  to  maintain  an  action  of  this 
nature  against  a  corporation  is  not  settled.  In  some  of  the  States  it 
has  been  held  that  an  action  will  lie  against  a  corporation  aggregate, 
without  showing  express  authority  from  the  corporation  to  its  agents 
to  institute  the  prosecution,  provided  they  acted  within  the  scope  of 
their  general  authority.  Fenton  v.  Willson  Sewing  Machine  Co.,  9 
Phil.  (Penn.)  189.     A  private  corporation  is  liable  in  an  action  for  a  ma- 
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licious  prosecution.      Copley  v.  Grover  &  Baker  Sewing  Machine  Co., 
2  Woods  (C.  C),  494. 

On  the  oilier  hand,  it  has  been  held  that  an  action  of  this  nature 
will  not  lie  against  a  railroad  corporation  for  a  malicious  prosecution 
instituted  by  one  of  it  officers  against  an  employee  for  an  alleged  em- 
bezzlement of  its  funds,  on  the  ground  that  the  prosecution  was  ultra 
vires.  Gillett  v.  Missouri  Valley  R.  R.  Co.,  55  Mo.  315 ;  S.  C,  17 
Am.  Rep.  653. 

To  render  a  person  liable  to  an  action  for  malicious  prosecution  it  is 
not  necessary  that  he  should  be  the  originator  of  the  prosecution.  It 
is  sufficient  to  fix  his  liability  that  he  participated  voluntarily  in  the 
prosecution,  and  that  it  was  carried  on  with  his  countenance  and  ap- 
probation.    Stansbury  v.  Fogle,  37  Md.  369. 

His  responsibility  commences  at  the  point  at  which  he  becomes  cog- 
nizant of  the  proceedings  continued  by  him.  But  there  is  a  material 
distinction  between  instituting  a  prosecution  and  merely  attending  the 
hearing  of  a  proceeding  already  commenced,  as  has  been  before  stated. 
It  does  not  follow  that,  because  a  person  attends  the  hearing,  he  adopts 
the  proceeding  or  renders  himself  responsible  for  the  motive  or  actions 
of  the  person  who  instituted  it,  although  that  person  may  be  his  agent. 
Weston  V.  Beernan,  27  L.  J.  Exch.  57. 

A  person  who  maliciously  makes  an  affidavit  for  the  procurement  of 
an  attachment  becomes  liable  for  the  resulting  injury  without  further 
intervention  on  his  part.  Walser  v.  Thies,  56  Mo.  89.  Ante,  Yol.  1, 
428. 

If  a  person  gives  another  general  authority  to  use  his  name  as  he 
sees  fit  in  prosecuting  suits,  without  informing  himself  of  the  facts  and 
circumstances,  and  shares  the  compensation,  he  maybe  properly  joined 
as  a  defendant  with  the  person  using  his  name  in  the  prosecution  of  a 
malicious  suit,  and  cannot  shield  himself  by  a  j)lea  of  ignorance. 
Kinsey  v.  Wallace,  36  Cal.  462. 

An  agent  or  attorney  who  maliciously  and  illegally  sues  out  process 
is  liable  in  an  action  for  malicious  prosecution  and  is  a  proper  defend- 
ant. Warfield  v.  Camijbell,  35  Ala.  349  ;  Wood  v.  Weir,  5  B.  Monr. 
544. 

But  an  action  for  malicious  prosecution  cannot  be  maintained  against 
an  attorney  at  law  for  bringing  a  civil  action,  unless  he  commenced  it 
without  au.thority,  or  unless  there  was  a  conspiracy  between  him  and 
his  client  to  bring  a  groundless  suit,  knowing  it  to  be  such  and  with- 
out intent  or  expectation  of  maintaining  it.  Bick?iell  v.  Borion,  16 
Pick.  478. 

The  action  cannot  be  maintained  against  a  grand  jui'or  for  informa- 
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tion  given  to  fellow  jurors  on  which  an  indictment  is  found.  Black 
V.  Sugg,  HarcUn  (Ky.),  566. 

§  9.  Damages.  The  damages  recoverable  in  a  action  for  malicious 
prosecution  will  depend  on  the  nature  of  the  prosecution  alleged  to 
have  been  malicious  and  the  nature  of  the  proceedings  had  therein. 

The  principle  of  awarding  damages  seems  to  be  the  same  whether 
the  prosecution  is  by  indictment  or  by  civil  proceedings,  and  if  the 
prosecution  in  either  case  is  malicious  and  without  probable  cause,  the 
jury,  in  estimating  the  damages,  are  not  conhned  to  the  actual  dam- 
ages proved,  but  they  may,  in  the  exercise  of  a  sound  discretion,  give 
exemplary  damages ;  and,  although  the  party  may  not  recover  taxable 
costs,  if  he  has  judgment  for  the  same,  yet  he  may  recover  counsel 
fees  and  other  exj)enses  incident  to  the  defense  of  the  suit.  Lawrence 
V.  JIagerman,  56  111.  6S ;  S.  C,  8  Am.  Rep.  674. 

In  England,  before  the  statute  of  Marlbridge,  no  costs  were  recover- 
able in  civil  actions,  but  if  sucii  action  had  been  brought  maliciously 
and  without  probable  cause,  and  had  terminated  in  favor  of  the  de- 
fendant, the  defendant  had  his  remedy  by  action  against  the  plaintiS . 
Since  this  statute,  however,  by  which  costs  are  given  to  the  defendant 
in  all  actions  in  case  of  a  nonsuit  or  verdict  against  the  plaintiff,  it 
seems  that  no  action  can  be  maintained  merely  in  respect  of  a  suit 
maliciously  instituted,  except  in  some  cases  under  legislative  provisions, 
and  except,  perhaps,  in  those  cases  when  the  defendant  failed  to  obtain 
the  ordinary  costs,  owing  to  the  insolvency  of  a  third  party  in  whose 
name  the  suit  was  prosecuted,  the  costs  awarded  by  the  statute  being 
in  lieu  of  damages.  Closson  v.  Staples,  42  Vt.  209 ;  S.  C,  1  Am. 
Eep.  316. 

In  this  country  it  has  been  well  said  that  the  statutes  under  M'hich 
the  prevailing  party  recovered  certain  costs  in  the  prosecution  or  de- 
fense of  a  civil  action  stand  upon  the  ground  that  a  party  has  a  right 
in  good  faith  to  bring  and  prosecute  a  civil  action  to  obtain  an  adjudi- 
cation u])on  certain  claims  or  rights  in  issue  therein,  and  that  a  reason- 
able administration  of  justice  demands  tliat  the  costs  and  expenses  of 
litigating  those  claims  or  rights,  over  and  above  certain  items  of  costs, 
which  the  statute  allows  the  prevailing  party  to  recover,  should  be 
borne  by  the  respective  parties  by  whom  the  expenses  are  incurred, 
without  regard  to  the  result  of  the  action :  but  as  the  system  of 
taxing  costs  under  these  statutes,  except  in  a  very  few  cases,  was 
created  with  reference  to  suits  brought  and  prosecuted  in  good  faith, 
it  furnishes  no  criterion  by  which  to  estimate  the  damages  which  the 
defendant  recovers  to  recompense  him  for  the  costs  and  expenses  in- 
curred in  defending  an  action  brought  against  him  maliciously  and 
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without  reasonable  or  probable  cause  by  a  person  having  no  claim  in 
respect  to  which  he  had  a  riglit  to  invoke  the  aid  of  the  law  ;  and  that 
in  such  cases  the  defendant  may  recover  of  the  plaintiff,  in  an  action 
on  the  case,  the  damages  sustained  by  him  in  the  defense  of  the  origi- 
nal suit  over  and  above  the  taxable  costs  obtained  by  him  therein. 
Closson  V.  Staples,  42  Yt.  209  ;  S.  C,  ,1  Am.  Rep.  316. 

The  plaintiff  in  the  action  for  malicious  prosecution  is  not,  however, 
limited  in  his  recovery  to  the  amount  of  his  costs  and  disbursements 
in  excess  of  the  costs  recovered  by  him  in  the  original  action.  If  the 
malicious  prosecution  was  founded  upon  a  criminal  charge,  in  which 
the  defendant  was  arrested,  he  has  a  right  to  indemnity  for  all  the 
injury  to  reputation,  feelings,  health,  mind  and  person,  caused  by  the 
arrest,  including  the  expenses  of  his  defense.  Fagnan  v.  Knox,  8 
Jones  &  S.  (N.  Y.)  41 ;  S.  C,  reversed  on  other  points,  Q^  N.  Y. 
(21  Sick.)  525 ;  Sheldon  v.  Carpenter,  4  N.  Y.  (4  Cqmst.)  5T9. 

The  jury  may  take  into  consideration  all  the  circumstances  of  the 
case,  and  award  such  damages  as  will  not  only  be  a  compensation  for 
the  wrong  and  indignity  sustained  in  consequence  of  the  wrongful  act, 
but  may  also  award  exemplary  or  punitive  damages  as  a  punishment 
for  such  act.  Mg  Williams  v,  Hoban,  42  Md.  56  ;  Stewart  v.  Cole,  46 
Ala.  646.  A  verdict  for  $1,700  damages  for  malicious  arrest  and 
prosecution  has  been  held  not  excessive  in  the  absence  of  proof  of 
justification.     Reno  v.  Wilson,  49  111.  95. 

The  jury  are  the  proper  judges  of  the  amount  of  damages  to  be 
allowed  in  actions  of  this  nature,  and  unless  there  is  something  in  the 
case  showing  that  in  their  determination  they  were  influenced  by 
passion,  prejudice  or  some  improper  motive,  their  verdict  will  not  be 
disturbed.  Chapman  v.  Dodd,  10  Minn.  350.  But  parties  who,  in 
good  faith,  and  upon  grounds  believed  at  the  time  to  be  suflicientj 
cause  the  arrest  of  supposed  offenders,  should  not  be  mulcted  in 
damages  merely  because  the  accused  party  has  succeeded  in  obtaining 
an  acquittal.  Ganea  v.  Southern  Padf.  R.  R.  Co.,  51  Cal.  140. 
It  is  held  that  the  damages  assessed  may  include  a  reasonable  attorney's 
fee,  for  which  the  plaintiff  became  liable  in  defending  himself  in  the 
criminal  prosecution  against  him,  though  he  has  not  yet  paid  the  fee. 
Ziegler  v.  Powell,  54  Ind.  173. 

ARTICLE  II. 

or  THE  DEFENSES  TO  THE  ACTION". 

Section  1.  Probable  cause.  It  is  a  good  defense  to  an  action  for 
malicious  prosecution  that  there  was  probable  cause,  or  if  not,  that  the 
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defendant  was  not  actuated  by  what  the  law  terms  malice.  Ewing  v. 
Sanford,  21  Ala.  157  ;  Calef  \.  Thotnas,  81  111.  478. 

As  has  been  before  stated,  the  qnestion  of  probable  cause  does  not 
depend  upon  whether  the  offense  has  been  committed  in  fact,  nor 
whether  the  accused  is  guilty  or  innocent,  l)ut  upon  the  prosecutor's 
belief  based  upon  reasonable  grounds.  The  prosecutor  may  act  upon 
appearances,  and  if  the  apparent  facts  are  such  that  a  discreet  and  pru- 
dent person  would  be  led  to  the  belief  that  the  accused  had  com- 
mitted a  crime,  he  will  not  be  liable  in  this  action,  although  it  may 
turn  out  that  the  accused  was  innocent.  Carl  v.  Ayers,  53  X.  Y. 
(8  Sick.)  14.  Farnam  v.  Feeley,  56  :N'.  Y.  (11  Sick.)  451 ;  Fagnan  v. 
Knox,  &Q  N".  Y.  (21  Sick.)  525.     And  see  rnite,  p.  342.  ; 

If  there  be  an  honest  belief  of  guilt,  and  there  exist  reasonable 
grounds  for  such  belief,  the  party  will  be  justified.  But  however  sus- 
picious the  circumstances  may  be,  if  the  prosecutor  has  knowledge  of 
the  facts  which  \vill  explain  the  suspicious  appearances  and  exonerate 
the  accused  of  a  criminal  charge,  he  cannot  justify  a  prosecution  by 
putting  forth  the  jprirria  fcvcie  circumstances,  and  excluding  those 
within  his  knowledge  which  tend  to  prove  innocence.  Fagna/n  v. 
Knox,  m  1^.  Y.  (21  Sick.)  525. 

Belief  in  the  guilt  of  the  accused  is  no  justification,  standing  alone. 
There  must  also  be  reasonable  or  probable  grounds  for  the  belief. 
Thompson  v.  Lumley,  50  How.  105 ;  Graeter  v.  Williams,  55  Ind. 
461.     Ante,  p.  342. 

And,  if  there  was  probable  cause  for  the  prosecution,  the  justification 
is  complete,  whether  the  prosecutor  was  actuated  by  proper  motives, 
or  otherwise.     Ames  v.  Snider,  69  111.  376.     Aiite,  p.  342. 

But  it  will  be  no  justification  that  there  was,  in  fact,  probable  cause 
for  the  prosecution,  if  the  party  did  not  know  the  facts  of  constituting 
the  probable  cause  when  the  prosecution  was  commenced.  Galloway 
V.  Stewart,  49  Ind.  156  ;  19  Am.  Eep.  677. 

Mere  conversion  of  property  is  not  larceny,  and  information  of  such 
conversion  constitutes  no  grounds  of  probable  cause  as  a  defense  to  the 
action  for  malicious  prosecution.     Turner  v.  O^Brien,  5  Nebr.  542. 

§  2.  Want  of  malice.  As  has  already  been  shown,  an  action  for  mali- 
cious prosecution  cannot  be  maintained  without  proof  that  the  prosecu- 
tion was  malicious  and  without  probable  cause.  Therefore,  when  a  prima 
facie  case  has  been  made  by  tbe  plaintiff",  all  that  is  necessary  on  the  part 
of  the  defendant  to  defeat  the  action  is,  to  prove  either  the  existence 
of  probable  cause,  or  the  absence  of  malice  in  the  prosecution.  If 
probable  cause  is  shown,  the  absence  of  malice  in  instigating  the 
prosecution  need  not  be  shown  as  a  defense,  as  the  motive  in  instiffat- 
YoL.  IV.— 45 
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ing  the  prosecution  ceases  to  be  material ;  but,  where  the  defendant 
fails  to  show  facts  wliich  the  law  will  recognize  as  constituting  proba- 
ble cause,  proof  of  the  absence  of  malice  maj  become  indispensable. 

From  the  same  facts  which  show  the  absence  of  probable  cause,  the 
jury  may  infer  legal  malice,  and  hence  the  proof  of  good  faith  in 
instituting  the  prosecution  should  be  as  full  and  positive  as  the  circum- 
stances will  warrant. 

If  the  defendant  in  the  action  for  malicious  prosecution  was  not  the 
prosecutor,  in  fact,  and  is  sought  to  be  made  so  by  construction  for 
having  given  false  information,  which  led  to  a  subsequent  arrest,  the 
motive  is  material,  and  proof  that  the  information  was  given  in  good 
faith  is  a  defense  to  the  action.  Farnam  v.  Feeley^  56  N.  Y.  (11 
Sick.)  451. 

And,  in  any  case,  although  the  defendant  is  unable  to  justify  by 
proof  of  probable  cause,  he  may  still  rebut  the  presumption  of  malice 
by  showing  facts  and  circumstances  calculated  to  produce  at  the  time 
on  the  mind  of  a  reasonable  and  prudent  man  a  well  grounded  belief  or 
suspicion  of  the  guilt  of  the  person  accused.  Ha7'2)ham  v.  Whitney, 
77  111.  32. 

§  3.  Advice  of  counsel.  The  defendant  may  also  rebut  the  pre- 
sumption of  malice  by  showing  that  he  acted  under  the  advise  of  coun- 
sel. If  the  defendant  communicated  to  counsel  all  the  facts  bearing 
upon  the  guilt  or  innocence  of  the  accused  of  which  he  had  knowl- 
edge, or  could  by  reasonable  diligence  have  ascertained,  and,  act- 
ing under  the  advice  of  such  counsel,  procures  the  accused  to  be 
indicted,  he  may  plead  the  advice  thus  given  as  a  defense  in  an  action 
for  malicious  prosecution.  Wicker  v.  HotchMss,  62  111.  107  ;  14  Am. 
Rep.  75 ;  Calef  v.  Thomas,  81  id.  478  ;  BuTvis  v.  North,  64  Mo.  426  ; 
Ames  V.  Rathtun,  55  Barb.  194 ;  Center  v.  Spring,  2  Clarke  (Iowa), 
393  ;  Fisher  v.  Forrester,  33  Penn.  St.  501 ;  Potter  v.  Seale,  8  Cal.  217. 

The  fact  that  the  defendant  sought,  received  and  acted  upon  the 
advice  of  counsel  affords  strong  evidence  that  there  was  probable  cause 
and  that  the  prosecution  was  entered  into  in  good  faith  and  without 
malice.  Shidmore  v.  Bricker,  77  111.  164 ;  Mxirphy  v.  Larson,  77  id. 
172. 

"While  an  honest  reliance  on  the  advice  of  counsel,  who  has  been 
fully  informed  of  the  facts,  may  be  a  complete  justification  in  an 
action  for  malicious  prosecution,  the  advice  of  a  lawyer  who  is  a  petti- 
fogger will  be  no  justification.  Stanton  v.  Hart,  27  Mich.  539.  And 
a  reliance  upon  the  advice  of  a  person  who  is  not  a  counselor  or  attor- 
ney at  law  is  incompetent  to  disprove  malice.  Olmstead  v.  Pai't- 
ridge,  82  Mass.  381  ;  Straus  v.  Young,  36  Md.  246. 
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And  in  order  to  make  the  ad^^ce  of  counsel  available  as  a  defense, 
the  defendant  must  show  that  he  communicated  to  him  all  the  facts 
which  he  knew,  or  by  reasonable  diligence  could  have  known,  bear- 
ing upon  the  guilt  or  innocence  of  the  accused,  even  though  the 
defendant  supposed  that  some  of  the  facts  were  not  material.  Hill  v. 
Palm,  38  Mo.  13 ;  Sharjje  v.  Johnston,  59  Mo.  557  ;  Thompson  v. 
Lumley,  50  How.  105 ;  Sappington  v.  Watson,  50  Mo.  83 ;  Cooper  v. 
TJtterhach,  37  Md.  282;  Ross  v.  Innis,  26  111.  259. 

The  defendant  must  also  show  good  faith  in  acting  under  the  advice 
of  counsel.  If,  after  making  a  full  and  fair  statement  of  the  case  to 
counsel  and  receiving  advice  thereon,  other  facts  come  to  the  knowledge 
of  the  defendant  whicli  satisfy  him  that  the  accused  is  not  guilty,  the 
fact  that  he  received  and  acted  upon  the  advice  is  no  protection.  Cole 
V.  Curtis,  16  Minn.  182. 

The  defendant  must  also  show  good  faith  in  the  selection  of  counsel, 
and  the  counsel  selected  must  be  a  regularly  licensed  attorney  and 
counselor,  reputable  in  character,  and  considered  in  the  community 
competent  to  give  legal  advice  on  all  matters  pertaining  to  the  law. 
Murphy  \.  Larson,  77  111.  172. 

In  some  of  the  States  the  effect  of  the  advice  of  counsel  as  a  defense 
in  an  action  for  malicious  prosecution  is  regulated  and  defined  by 
statute. 

Under  the  Georgia  Code  the  advice  of  counsel  is  not  in  itself  a  pro- 
tection to  the  defendant  in  this  action ;  yet,  evidence  of  the  fact  may 
be  submitted  to  the  jury  as  a  circumstance  tending  to  show  a  want  of 
malice,  the  existence  of  probable  cause,  and  in  mitigation  of  damages. 
Fox  V.  DoAiis,  55  Ga.  298.  And  see  Ra/oer  v.  Webster,  3  Clarke  (Iowa), 
502. 

If  the  evidence  shows  that  the  defendant  acted  from  motives  of 
private  interest  and  without  probable  cause,  the  advice  of  counsel  will 
not  exempt  him  from  liability.  Glascock  v.  Bridges,  15  La.  Ann. 
672. 

Advice  of  counsel  is  merely  evidence  to  rebut  the  imputation  of 
malice,  and  where  that  is  expressly  proved,  advice  of  counsel  does  not 
palliate  the  wrong.     Davenport  v.  Lynch,  6  Jones'  Law  (N.  C),  545. 

Whether  the  advice  of  private  counsel  (instead  of  the  district  attor- 
ney), though  given  in  good  faith,  with  a  full  knowledge  of  the  facts, 
is  a  complete  defense  to  an  action  for  a  malicious  prosecution,  has  been 
questioned  in  Wisconsin.  Plath  v.  Braunsdorff,  40  Wis.  107.  See 
Dennis  v.  Ryan,  65  X  Y.  (2o  Sick.)  385  ;  S.  C,  22  Am.  Eep.  635. 

§  4.  Former  suit  uot  termiuated.  An  action  for  malicious  prose- 
cution will  not  lie  where  the  prosecution  alleged  to  be  malicious  is  still 
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pending  and  undetermined,  for  the  reason  that  until  the  termination  of 
the  prior  suit  it  cannot  appear  that  it  was  prosecuted  mahciously  and 
without  probable  cause.  Cf  Brien  t.  Barry ^  106  Mass.  300 ;  8  Am. 
Kep.  329 ;  Cardival  v.  Smith,  109  Mass.  158  ;  S.  C,  12  Am.  Kep.  682. 
See  ante,  p.  338. 

It  necessarily  follows,  then,  that  proof  that  the  prior  action  is  still 
pending  and  undetermined  will  be  a  good  defense  to  an  action  for  ma- 
licious prosecution.     Ante,  347. 

If  the  alleged  malicious  prosecution  was  f  oimded  on  a  criminal  charge, 
it  will  be  a  good  defense  to  show  that  it  resulted  in  a  conviction.  Miller 
V.  Deere,  2  Abb.  1 ;  Cloon  x.  Gerry,  13  Gray,  201.  But  this  is  not 
always  the  case.  See  ante,  349.  If  the  prosecution  was  by  civil 
action,  it  will  be  a  good  defense  to  show  that  it  resulted  in  a  judgment 
in  favor  of  the  plaintiff  therein,  even  if  such  judgment  has  been  reversed 
upon  appeal.     Palmer  v.  Avery,  41  Barb.  290. 

The  question  as  to  what  constitutes  a  legal  termination  of  the  prose- 
cution has  been  discussed  in  the  preceding  article. 

"Where  a  person  has  been  committed  to  jail  by  a  magistrate  to  await 
the  action  of  the  grand  jury,  and  before  the  grand  jury  meet,  has  been 
discharged  under  a  writ  of  habeas  corpus,  the  discharge  under  the 
writ  is  not  such  a  termination  of  the  prosecution  as  will  authorize  the 
commencement  of  an  action  for  malicious  prosecution.  The  prosecu- 
tion in  such  case  is  not  determined  until  the  grand  jury  meet  and 
the  case  is  presented  and  ignored,  or  the  plaintiff  fails  to  prosecute  the 
action.  Swartwout  v.  Dickelman,  12  Hun,  358  ;  Clark  v.  Clevelam,d, 
6  Hill,  344. 

§  5.  Want  of  jurisdiction.  "Whether  it  is  a  good  defense  to  the 
action  for  mahcious  prosecution  that  the  prosecution  complained  of  was 
had  before  a  court  having  no  jurisdiction,  see  Painter  v.  Ives,  4  jSTebr. 
122  ;  Bodwell  v.  Osgood,  3  Pick.  379,  383  ;  Turpin  v.  Bemy,  3  Blackf. 
210 ;  Morris  v.  Scott,  21  Wend.  281 ;  Sioeet  v.  Negus,  30  Mich.  406 ; 
Stone  V.  Stevens,  12  Conn.  219  ;  Hays  v.  Tounglove,  7  B.  Monr.  545. 
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CHAPTER  XCII. 

MANDAMUS. 

TITLE  I. 
OF  MANDAMUS  IN  GENERAL. 

ARTICLE   I. 

REMEDY,  WHEN  GRANTED, 

Section  1.  Definition  and  nature.  Mandamus  may  be  defined  as 
a  writ  issued  by  a  competent  court  to  an  inferior  one,  or  to  a  person, 
officer  or  corporation,  connnanding,  in  the  name  of  the  supreme  author- 
ity of  the  State,  the  performance  of  some  duty  in  the  performance  of 
which  the  public  or  some  person  is  interested. 

Originally,  it  was  a  common-law  prerogative  writ  and  issued  only 
from  the  king's  bench,  where  the  sovereign  was  considered  to  be  per- 
sonally present,  and  to  prevent  a  failure  of  justice,  and  where  there 
was  no  other  adequate  legal  remedy  to  enforce  the  performance  of  a 
duty  in  which  the  complaining  party  was  interested.  Rex  v.  Barher^  3 
Burr.  1265  ;  King  v.  University^  1  TV".  Black.  552  ;  Rex  v.  Windham, 
1  Cowp.  377 ;  Rex  v.  Severn,  etc.,  RaUioay  Co.,  2  B.  &  Aid.  046  ;  3 
Bl.  Com.  110 ;  Dunklin  County  v.  District  County  Court,  tiS  Mo.  449. 

Although  it  still  retains  in  England  and  even  in  this  country  some 
of  tlie  characteristic  features  of  the  original  prerogative  writ,  the  proceed- 
ing now  to  secure  the  benefits  of  it  is  generally  by  an  ordinary  action. 
People  V.  Board  of  Met.  Police,  26  N.  T.  (12  Smith)  316  ;  Pi'oj^^g  v. 
Hatch,  33  111.  134 ;  City  of  Ottaiva  v.  Peojyle,  48  id.  240  ;  Common- 
wealth v,  Dennison,  24  How.  QQ  ;  Kendall  v.  United  States,  12  Pet.  527; 
Stat<}  V.  Gracey,  11  Nev.  223  ;  Gilman  v.  Bassett,  33  Conn.  298  ;  Cham- 
herlain  v.  Warhurton,  1  Utah,  267.  But  it  is  only  issued,  as  originally, 
to  prevent  a  failure  of  justice,  and  where  there  is  no  other  cleai-  and  ade- 
quate remedy  to  enforce  the  performance  of  the  duty.  Arrington  v. 
Van  TLouton,  44  Ala.  284  ;  State  v.  Guerrero,  12  Nev.  105  ;  Reading 
V.  Commissioners,  11  Penn.  St.  196;  Commonwealth  v.  Commission- 
ers, etc.,  16  S.  &  Pt.  317;  Fitch  v.  McDiarmid,  26  Ark.  482;  State  v. 
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McCrilliis,  4  Ark.  250  ;  Bunion  v.  Latimer,  6  So.  Car.'  126.  As  at 
cominon  law,  its  original  advantages  as  a  remedy  still  continue,  and  it 
always  issues  as  a  command  of  the  sovereign  authority.  Id.  See,  also, 
Ar'herry  v.  Beavers,  6  Tex.  457 ;  Gilman  v.  Basseit,  33  Conn.  298  ; 
Kendall  v.  United  States,  12  Pet.  527.  Any  court  on  which  common  law 
jurisdiction  has  been  conferred  is  authorized  to  issue  the  writ.  Chu- 
Quasero  v.  Potts,  2  Mont.  242.  As  a  preventive  remedy  simply,  it  is 
never  used.  Legg  v.  Mayor  of  Anna'polis,  42  Md.  203.  When  the 
right  and  interest  is  one  of  public  concern  only,  and  one  indi^ddual 
has  no  more  right  to  have  the  act  done  than  another,  the  application 
must  be  made  by  the  attorney-general  or  other  public  prosecutor,  as 
relator,  whose  duty  it  is  to  see  to  the  enforcement  of  public  rights  and 
the  performance  of  public  duties  on  the  part  of  public  officers  and 
agents  of  the  government.  Bates  v.  Plymouth,  14  Gray,  163  ;  Sanger 
V.  County  Commissioners,  25  Me.  291 ;  Hamilton  v.  State,  3  Ind.  458  ; 
Peoj^le  V.  Inspectors  of  State  Prison,  4  Mich.  187  ;  County  of  Pike 
V.  State,  11  111.  202 ;  Rex  v.  Merchant  Tailors  Co.,  2  B.  &  Aid.  115  ; 
Peoj)le  V.  Green,  29  Mich.  121 ;  People  v.  Hoyt,  QQ  N.  T.  (21  Sick.)  606- 

In  order  to  entitle  an  individual  to  this  remedy,  to  compel  a  public 
officer  or  boards  to  perform  a  legal  duty,  it  must  appear  that  he  has  a 
direct  interest  in  the  performance  of  the  duty,  and  will  be  directly 
injured  by  its  non-performance.  People  v.  Regents  of  the  University, 
4  Mich.  98  ;  Bates  v.  Plymouth,  14  Gray,  163  ;  Heffner  v.  Common- 
loealth,  28  Penn.   St.  108  ;  Commonwealth  v.  Mitchell,  82  id.  343. 

But  it  seems  that  private  persons,  having  an  interest  in  the  perform- 
ance of  a  certain  duty  by  a  public  officer,  may,  when  the  duty  is  not 
due  to  the  government  as  such,  apply  for  a  mandamus  in  their  own 
names,  without  the  intervention  of  the  government  law  officer.  Union 
Pacific  R.  Co.  V.  Uall,  91  U.  S.  343  ;  Hall  v.  Union  Pacific  R.  R. 
Co.,  3  Dill.  (C.  C.)  515.  Thus  it  has  been  held  that  the  validity  of  an 
election  is  a  matter  of  such  public  right,  that  any  citizen  may  be  a 
relator  in  an  application  therefor.  State  v.  County  Judge,  7  Iowa,  186  ; 
State  V.  Bailey,  id.  390.  But  this  rule  is  predicated  upon  the  fact  that 
the  particular  officers,  whose  election  was  in  question,  were  charged  with 
duties  that  peculiarly  related  to  the  rights  of  citizens.  Some  interest 
in  the  relators,  in  the  result,  must  exist,  but  a  legal  interest  need  not 
be  shown.      Village  of  Glencoe  v.  People,  78  111.  382. 

The  practice  relating  to  this  proceeding  is  in  a  measure  regulated  by 
statutes  in  the  several  States,  and  the  practitioner  will  be  obliged  to  con- 
sult the  statute  in  the  particular  State,  as  it  is  not  intended  to  treat  of 
special  statutory  remedies  in  this  work,  but  merely  to  give  the  proceed- 
ings at  common  law,  which   are  in  force  unless   wholly   superseded 
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by  statute,  the  writ  only  issues  from  a  superior  to  an  inferior  tribu- 
nal, and  the  usual  practice  is  to  present  a  petition  setting  forth  the 
specific  relief  demanded,  the  right  of  the  relator  thereto,  and  the 
duty  of  the  defendant  to  do  the  act  sought  to  be  enforced,  verified  by 
atfidavit  of  tlie  relator.  Upon  this  petition,  a  rule  is  generally  issued 
to  the  defendant  to  show  cause  why  a  mandamus  should  not  be  granted, 
although  in  certain  cases,  when  the  right  is  clear,  an  alternative  man- 
damus should  be  applied  for,  or  will  issue  in  the  first  instance.  The 
test  by  which  to  determine  whether  an  alternative  mandamus  may 
be  applied  for  in  the  first  instance  is  whether  the  facts  are  in  dispute.  If 
not,  an  alternative  writ  may  be  applied  for  in  the  first  instance. 
If  they  are,  a  rule  to  show  cause  will  issue.  Lutterloh  v.  CurrJ)er- 
land  County,  65  N".  C.  -103.  There  are,  as  we  have  noticed,  two 
classes  of  writs,  alternative  and  peremptory.  The  alternative  writ 
is  one  which  commands  the  party  to  do  the  act  required,  or  show 
to  the  courts  a  reasonable  excuse  for  not  doing  it.  And  the  result 
of  a  rule  to  show  cause,  or  an  alternative  mandamus,  are  about  the 
same,  as  in  either  case,  if  the  relator  shows  a  legal  right  to  have 
the  act  done,  and  the  defendant  does  not  show  a  valid  excuse  for  not 
doing  it,  a  peremptory  writ  will  issue  directing  the  defendant  to  do 
the  act  in  question,  and  to  which  the  defendant  can  only  return  a  cer- 
tificate of  compliance,  or  that  the  writ  improvidently  issued  {State  v. 
County  Judge,  12  Iowa,  237 ;  Weler  v.  Zimmermann,  23  Md.  45),  or 
that  it  commands  the  doing  of  an  illegal  act  {Everitt  v.  The  People,  1 
Caines  [iST.  Y.],  8),  or  one  that  is  impossible.  Begina  v.  Amhergate,  1 
El.  &  Bl.  381  ;  Begina  v.  London,  etc.,  B.  B.  Co.,  16  Add.  &  El.  (JS". 
S.)  884. 

In  such  cases,  the  remedy  is  by  motion  to  quash  the  writ  or  vacate 
the  rule  granting  the  motion,  and  to  set  aside  the  writ.  Everitt  v. 
People,  1  Caines  (N.  Y.),  8.  It  may  be  observed  that  if  a  specific 
remedy  is  provided  by  statute,  such  remedy  is  usually  exclusive  of 
mandamus.      Ottaioa  v.  People,  48  111.  233. 

A  writ  of  alternative  mandamus  serves  the  purpose  of  a  declaration 
or  complaint  in  an  ordinary  action,  and  the  defendant  must  answer  it 
and  respond  to  and  meet  all  the  allegations  therein  {Gorgas  v.  Black- 
hum,  14  Ohio,  252),  and  set  forth  facts  sufticient  to  excuse  performance 
of  the  act  by  him,  or  a  peremptory  mandamus  will  issue.  Society,  etc., 
v.  Com.,  52  Penn.  St.  125;  State  \.  Avery,  14  Wis.  122;  Peoples. 
^Vhite,  11  Abb.  Pr.  (N.  Y.)  168.  See,  also,  as  to  when  the  allegations 
in  the  writ  will  be  taken  as  true.  State  v.  Cincinnati,  18  Ohio  St. 
262;  People  v.  Burrows,  27  Barb.  89. 
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§  2.  Who  may  apply  for.  In  order  to  entitle  a  party  to  the  bene- 
fit of  the  writ  it  must,  as  we  have  seen,  clearly  appear  by  a  motion 
based  upon  an  affida\-it,  or  by  a  duly  verified  petition,  complaint  or 
other  plo;uling,  that  the  defendant  refuses  to  perform  a  duty,  in  the 
perforinance  of  which  the  plaintiff,  complainant  or  relator,  is  interested, 
and  by  the  non-performance  of  which  he  would  be  injured.  People  v. 
Thompson^  25  Barb.  73  ;  People  v.  Head,  25  111.  325  ;  People  v.  Hil- 
Uard,  29  id.  418;  People  y.  Supermsars,  64  K  Y.  (19  Sick.)  600; 
People  V.  Collins,  19  Wend,  65  ;  Silverthorne  v.  Warreii  P.  P.  Co., 
33  N.  J.  372 ;  Zinden  v.  Case,  46  Cal.  171 ;  People  v.  Green,  29  Mich. 
121.  See,  also,  People  v.  Green,  58  K.  Y.  295.  It  should  also  appear 
to  the  court  to  which  the  application  is  made  that  there  is  no  other 
ade<2uate  remedy  {King  v.  Water  Works  Co.,  6  Ad.  &  El.  355  ;  People 
V.  Supervisors,  etc.,  12  Barb.  27;  Tarver  v.  Commissioner^  Court,  17 
Ala.  527),  that  the  applicant  has  a  clear  right  to  have  the  act  done 
{Fitch  V.  McDiarmid,  26  Ark.  482 ;  Arrington  v.  Van  Houton,  44 
Ala.  284 ;  Reading  v.  Commonwealth,  11  Penn.  St.  196  ;  Com.  v. 
Pittsburgh,  34  id.  496  ;  Draper  v.  Noteioare,  7  Cal.  276 ;  Napier  v. 
Poe,  12  Ga.  170),  and  that  it  is  the  duty  of  the  defendant  to  do  it. 
People  ex  rel.  Stevens  v.  Hayt,  ^Q  IsT.  Y.  (21  Sick.)  606  ;  People  v; 
Board  of  Police,  35  Barb.  535 ;  McDougall  v.  Bell,  4  Cal.  177 . 
State  V.  Warren,  etc.,  Co.,  32  K.  J.  Law,  439.  A  private  person  may 
justly  claim  the  benefit  of  the  writ  in  all  cases  where  the  duty  is  not 
due  to  the  government  as  such  exclusively,  without  the  intervention  of 
the  government  officer  or  prosecutor.  ZTnion  Pacific  P.  Co.  v.  Hall, 
91  U.  S.  343  ;  Hall  v.  Union  Pacific  R.  Co.,  3  Dill.  (C.  C.)  515  ;  State 
V.  County  Judge,  7  Iowa,  186 ;  State  v.  Bailey,  id.  390 ;  Farrell 
V.  King,  41  Conn.  448. 

§  3.  When  granted.  It  is  evident  that  the  writ  should  be  granted 
by  the  court  whenever  there  is  a  concurrence  of  the  facts  heretofore 
stated.  Thus  a  mandamus  will  be  granted  where  there  is  no  other  clear 
legal  mode  of  securing  the  riglits  which  the  complainant  seeks,  or 
other  adequate  remedy.  Commonwealth  v.  Pittsburgh,  34  Penn.  St. 
496 ;  Peck  v.  Booth,  42  Conn.  270.  But  it  is  never  granted,  as  we 
shall  hereafter  more  fully  notice,  where  there  is  a  discretion,  in  the 
person  or  officer,  to  control  the  free  exercise  of  such  discretion.  State 
v.   Van  Ness,  15  Fla.  317  ;  Ex  parte  Harris,  52  Ala.  87. 

§  4.  Oifieers  of  superior  courts.  It  is  evident  on  general  princi- 
ples that  the  officers  of  superior  courts  may  l)e  compelled  by  manda- 
mus to  perform  their  duty  where  the  rights  of  parties  are  or  may  be 
prejudiced  by  the  refusal.  Their  duties  are  usually,  if  not  always, 
ministerial  in  their  nature,  and  the  courts  will  always  lend  their  aid  by 
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way  of  mandamus  in  such  cases,  if  there  is  no  other  plain,  speedy  and 
adequate  remedy. 

Tlius,  tlie  better  doctrine  would  seem  to  be  that  although  a  judg- 
ment creditor  might  apply  to  the  court  for  an  order  against  its  clerk  to 
issue  an  executiori  0:1  a  judgment  duly  entered,  or  sue  the  clerk  and 
his  sureties  on  liis  official  bond,  for  a  refusal  so  to  do,  still  on  the  re- 
fusal of  the  court  to  act  in  the  premises,  or  in  case  the  remedy  by  other 
means  would  be  imperfect  or  inadequate,  the  judgment  creditor  should 
have  his  remedy  by  mandamus.  Goodwin  v.  Glazier^  10  Cal.  333 ; 
Fulton  V.  Hanna,  40  id.  278.  See,  also.  People  v.  LoucTcs,  28  id.  68  ; 
Attorney-General  v.  Luin^  2  Wis.  507. 

§  5.  Inferior  courts  aud  officers.  Mandamus  is  frequently  an 
appropriate  remedy  against  inferior  courts,  judges  and  officers,  to  com- 
pel the  performance  of  duties.  Thus  the  supreme  court  of  the  United 
States  may  issue  a  mandamus  to  the  circuit  court,  commanding  it  to 
sign  a  bill  of  exceptions  {Ex  parte  Crane ^  5  Pet.  189) ;  to  make  up  a 
record  and  render  judgment  thereon  so  that  a  writ  of  error  may  be 
brought.     Ex  parte  Bradstreet,  1  id.  634. 

And  in  all  cases  wdiere  the  judges  of  an  inferior  court  improperly 
neglect  or  refuse  to  perform  a  plain  ministerial  duty,  and  there  is  no 
other  adequate  remedy,  a  mandamus  will  issue  from  a  superior  court  to 
compel  it.  Thus,  it  will  issue  to  compel  them  to  hear  a  motion  for  an 
attachment  for  a  contempt,  in  disregarding  an  injunction,  but  not  to 
control  their  discretion  {Pierced  Mining  Co.  v.  Fremont^  7  Cal.  130) ; 
to  reinstate  an  action  improperly  abated  {Matter  of  Nabor,  7  Ala. 
459) ;  to  compel  an  inferior  court  to  proceed  to  the  trial  of  a  cause 
which  has  been  improperly  continued  {Dixon  v.  Feild,  10  Ark.  243) ; 
to  compel  the  setting  aside  of  a  judgment  improperly  rendered,  by  de- 
fault {People  V.  Bacon,  18  Mich.  247) ;  to  reinstate  an  attorney  dis- 
Ixirred  by  a  court  for  a  cause  over  which  it  had  no  jurisdiction  {State 
V.  Kirhe,  12  Fla.  278 ;  Exjyarte  Bradley,  7  Wall.  364 ;  Wiiliers  v. 
State,  36  Ala.  252 ;  People  v.  Justices,  1  Johns.  Cas.  181) ;  to  compel  the 
removal  of  a  cause  into  the  United  States  courts,  where  the  facts  require 
it  {Hopper  v.  Kalkman,  17  Cal.  517);  to  compel  a  judge  to  order  a 
change  of  venue  in  a  proper  case  {State^  v.  Mc Arthur,  13  Wis.  407 ; 
Ex  parte  Chase,  43  Ala.  303) ;  to  compel  a  clerk  to  deliver  a  transcript 
on  a  writ  of  error  where  he  illegally  refuses  so  to  do  {Davis  v.  Carter, 
18  Tex.  400) ;  to  compel  a  referee  to  settle  exceptions  (/*tf<>^^6  v.  Baker, 
35  Barb.  105)  ;  to  compel  a  court  to  restore  a  cause  im])roperly  stricken 
from  the  docket  {Ex parte  Lowe,  20  Ahi.  330);  to  compel  the  signing 
of  bills  of  exceptions  {People  v.  Judges,  1  Caines  [N.  Y.],  511 ;  State 
V.  Rail,  3  Coldw.  [Tenn.]  255 ;  Porter  v.  Harris,  4  Call.  [Va.]  485 ; 
Vol.  I Y.— 46 
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Douglass  v.  Loomis^  5  W.  Ya.  542) ;  to  compel  a  court  to  proceed  to 
hear  a  case  when  it  has  improperly  refused  to  do  so  ( Castello  v.  Cir- 
cuit Court,  28  Mo.  259) ;  to  compel  the  entry  of  a  judgment  by  con- 
fession (1  id.  116) ;  to  compel  the  entry  of  a  judgment  on  a  referee's 
report  {Eussell  v.  Elliott,  2  Cal.  245);  or  upon  a  verdict  {Ex  parte 
Cox,  10  Mo.  742) ;  to  compel  the  issue  of  process  to  which  a  party  is 
clearly  entitled  {Stafford  v.  Uni(m  Bank,  17  How.  [U.  S.]  275) ;  to 
compel  an  inferior  court  to  re-hear  a  cause  sent  back  for  that  pui-pose 
from  an  appellate  court  {Cowan  v,  Doddridge,  22  Gratt.  [Va.]  458); 
to  receive  a  verdict  improperly  refused  {State  v.  Knight^  46  Mo.  83 ; 
Munkers  v.  Watson,  9  Kan.  668) ;  to  recognize  a  duly  admitted  at- 
torney (1  Col.  T.  352) ;  to  compel  the  setting  aside  of  a  writ  of  pro- 
hibition unlawfully  granted  ( Ex  parte  Keeling,  50  Ala.  474)  ;  and 
generally  to  compel  the  performance  of  any  merely  ministerial  or  other 
plain  duty  of  the  inferior  court  or  its  officer  ( United  States  v.  Peters^ 
5  Cranch,  115  ;  Insurance  Co.  v.  Wilso7i,  8  Pet.  [U.  S.]  291 ;  Ex  parte 
Milwaukee  R.  Co.,  5  Wall.  [U.  S.]  825) ;  when  the  party  has  no  ade- 
quate remedy  by  appeal  or  otherwise,  and  the  court  or  officer  is  vested 
with  no  discretion,  or  there  is  a  manifest  abuse  of  discretion.  Manor  v. 
McCall,  5  Ga.  ^I"! ;  Ex  parte  Harris,  52  Ala.  87;  StaU  \.  Police 
Jury,  29  La.  Ann.  146 ;  Clark  v.  Minnis,  50  Cal.  509 ;  State  v.  Com- 
mon  Pleas,  38  N.  J.  Law,  182,  and  cases  above  cited. 

So  a  mandamus  is  an  appropriate  remedy  against  a  judge  of  a  surro- 
gate's court,  in  case  of  a  refusal  to  allow  an  appeal  from  his  court  to 
which  a  party  applying  for  the  remedy  may  be  entitled  {Greshatn  v. 
Pyron,  17  Ga.  263) ;  or  for  a  refusal  to  enter  up  a  judgment  in  such 
court,  to  which  the  party  is  entitled  ( Williams  v.  Saunders,  5  Coldw. 
[Tenn.]  60) ;  or  for  a  refusal  of  the  judge  to  transfer  to  another  court 
a  cause  in  which  he  is  personally  interested.  State  v.  Castleberry,  23 
Ala.  85. 

And  a  mandamus  will  issue  to  compel  a  justice  of  the  peace  to  grant 
an  appeal  in  a  proper  case  {Ex  parte  Martin,  5  Ark.  371) ;  and  to  com- 
pel a  justice  to  assess  damages  in  favor  of  the  defendant  in  replevin 
in  case  of  a  discontinuance  of  the  suit  {People  v.  Tripp,  15  Mich.  518); 
and  generally  to  compel  the  performance  of  a  plain  duty.  Fannan  v. 
Murphy,  3  N".  J.  Law,  1024 ;  Terhune  v.  Barcalow,  11  id.  38 ;  People 
V.  Willis,  5  Abb.  Pr.  205. 

The  ireneral  doctrine  in  such  cases  is  that  a  mandamus  will  not  be 
allowed  to  interfere  with  the  discretion  of  a  court  or  officer,  but  will 
compel  the  exercise  of  it,  in  case  this  duty  is  clearly  imposed.  People 
V.  Sexton,  37  Cal.  532 ;  People  v.   Dowling,  55  Barb.  197 ;  State  v. 
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Judgt^  26  La.  Ann.  116 ;  Peoj)le  v.  Judge,  24  Mieli.  408 ;  Mayor  v. 
Rainwater,  47  Miss.  .547 ;  Weeden  v.  Town  Council,  9  E..  I.  128. 

§  6.  Boards  of  public  oificers.  It  is  a  doctrine  universally  recog- 
nized that  boards  of  public  officers  may  in  appropriate  cases  be  com- 
pelled by  mandamus  to  perform  a  plain  legal  duty.  Thus,  it  will  lie 
to  compel  the  board  of  education  of  a  city,  on  behalf  of  a  father,  to 
admit  his  child  to  the  public  schools  {People  v.  Board  of  Education  of 
Detroit,  18  Mich.  400) ;  to  compel  a  board  of  police  to  discharge  their 
duty  as  public  officers,  in  levying  a  tax  required  by  law,  to  pay  a  debt 
of  the  coimty,  where  the  law  has  furnished  no  other  specific  remedy 
{Carroll  v.  Board  of  Police,  28  Miss.  38);  to  compel  a  board,  having 
judicial  and  ministerial  powers,  to  execute  the  decisions  of  a  court,  when 
the  law  imposes  this  duty  {People  v.  Schenectady,  35  Barb.  408) ;  to 
compel  a  contracting  board  to  accept  a  bid  for  keeping  in  repair  a 
public  work,  in  a  case  where  the  duty  was  manifest,  and  the  objection 
was  captious  and  frivolous  {People  v.  Contracting  Board,  46  Barb.  254) ; 
to  compel  the  commissioners  of  the  poor  to  discharge  duties  imposed 
U}X)n  them  by  an  act  of  the  assembly  of  the  State  {Commissioners  v. 
Lynah,  2  McCord  [S.  C],  170) ;  to  compel  the  managers  of  a  cemetery 
to  permit  the  burial  of  persons  entitled  to  sepulture  therein  {Mount 
Moriah  Cemetery  Asso.  v.  Co m^non wealth,  81  Penn.  St.  235  ;  S.  C,  22 
Am.  Rep.  743) ;  to  compel  the  commissioners  of  highways  to  lay  out  and 
open  a  highway  where  the  law  imposes  this  duty  upon  them  {Trent  v. 
Middletown,  8  Conn.  243),  or  where  it  becomes  their  duty  to  open  it 
after  such  road  is  laid  out  by  a  competent  court  {People  v.  CJiampion, 
16  Johns.  61) ;  to  compel  commissioners,  appointed  for  that  purpose, 
to  appraise  damages  for  land  taken  under  the  right  of  eminent  domain 
{Trustees  V .  Johnson,  2  Ind.  219  ;  Ex  parte  Jennings,  6  Cow.  518;  Dodge 
V,  County  Commissioners,  3  Mete.  380  ;  Carpenter  v.  Bristol,  21  Pick. 
258)  ;  to  compel  the  officers,  designated  for  that  purpose,  to  issue  the 
bonds  of  a  town,  city  or  county,  which  under  the  provisions  of  the  stat- 
ute have  been  voted  for  some  particular  purpose,  and  to  \qyj  a  tax  for 
the  purpose  of  paying  interest  upon  such  bonds  lawfully  issued  {Knox 
County  V.  Asjjinvxdl,  24  Kow.  [IT.  S.]  376 ;  MorUjn  v.  Comptroller 
GeTieral,  4  S.  C.  430) ;  to  compel  a  board  to  contract,  to  accept  the  bid 
of  the  lowest  bidder,  where  there  is  no  discretion  as  to  the  matter,  or 
the  sufiiciency  of  bonds  which  may  be  required.  People  v.  Contract- 
ing Board,  46  Barb.  254 ;  Farnuin  v.  Commissioners,  21  Ohio  St.  311. 

But,  as  we  have  before  observed,  where  there  is  a  discretion  vested 
in  such  bodies,  which  is  generally  the  case,  no  interference  with  such 
discretion,  if  reasonably  exercised,  will  be  made  by  the  writ  of  man- 
damus.     TJie  Press  Association  v.  Nichols,  45  Yt.  7 ;  People  v.  6W- 
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tracting  Board,  33  N.  Y.  (6  Tiff.)  382  ;  State  v.  Board  of  Education, 
24  Wis.  683.  See,  also,  People  v.  Crot&n  Aqueduct  Board,  49  Barb. 
259 ;  People  v.  Contracting  Board,  27  N.  Y.  (13  Smith)  378 ;  People 
V.  Fay,  3  Lans.  (x^.  Y.)  398.  And,  generally,  the  writ  will  only  compel 
action  on  the  part  of  public  boards  or  officers,  and  not  direct  them  what 
their  action  shall  be,  where  there  is  any  discretion  as  to  the  mode  of 
action.  People  v.  Supervisors,  45  N.  Y.  (6  Hand)  196  ;  Tuoluinney . 
Stanislaus  Co.,  6  Cal.  440  ;  People  v.  Supervisors,  11  id.  42.  See,  also, 
People  V.  Green,  6  N.  Y.  Sup.  (T.  &  C.)  129  :  S.  C,  3  Hun  (N.  Y.), 
755  ;  S.  C.  affirmed,  63  N.  Y.  (17  Sick.)  62 

§  7.  Sheriffs,  etc.  An  executive  officer,  who  is  required  by  law  to 
serve  process,  may  be  required  by  mandamus  to  perform  all  merely 
ministerial  or  executive  duties  imposed  upon  hun,  even  although  the 
party  interested  in  the  performance  of  the  duty,  may  have  a  rem- 
edy at  law  against  him  and  his  sureties  for  a  failure  so  to  do.  Fremont 
V.  Crippen,  10  Cal.  211;  People  v.  McClay,  2  Neb.  7;  Williams  v. 
Smith,  6  Cal.  91 ;  People  v.  Fleming,  4  Denio,  137.  And  where  it 
was  incumbent  on  him  by  law  to  keep  his  office  at  the  county  seat,  it 
was  held  proper  to  issue  a  mandamus  to  compel  this  duty.  State  v. 
Eaton,  11  Wis.  27  ;  State  v.  Wallcer,  5  S.  C.  263.  So,  where  an  officer 
erased  a  part  of  his  indorsement,  made  as  required  by  law,  upon  a  writ 
of  attachment,  and  made  other  indorsements  thereon,  it  was  held  that 
mandamus  was  proper  to  compel  him  to  restore  the  erased  part.  Ward 
V.  Curtiss,  18  Conn.  290.  So,  a  jailer  may  be  compelled  by  mandamus 
to  deliver  the  body  of  a  prisoner  who  has  died  in  his  custody.  Peg.  v. 
Fox,  2  Ad.  &  E.  (N.  S.)  247.  And  it  will  lie  to  compel  a  sheriff  to 
execute  a  proper  deed  to  a  purchaser  of  lands  on  execution.  The  Peopls 
V.  Ransom,  2  N.  Y.  (2  Comst.)  490.  See,  also,  Yan  Rensselaer  v. 
Sheriff,  1  Cow.  501. 

§  8.  Clerks  of  courts.  Where  a  county  or  other  clerk  of  a  court 
improperly  refuses  to  perform  a  ministerial  duty  imposed  upon  him  by 
the  law,  and  pertaining  to  his  office,  a  mandamus  is  the  proper  remedy 
to  compel  performance ;  as  where  he  is  required  to  issue  a  certificate  of 
election  to  a  certain  officer  {Broioer  v.  C Brien,  2  Ind.  423  ;  People 
V.  Rives,  27  111,  242) ;  to  receive  and  file  an  official  bond  or  adminis- 
ter the  oath  of  office  to  an  officer  {People  v.  Fletcher,  2  Scam.  [111.] 
482) ;  to  deliver  a  transcript  on  a  writ  of  error  or  appeal  {Davis  v.  Car- 
ter, 18  Tex.  400)  ;  to  compel  him  to  record  a  judgment,  deed  or  other 
matter,  when  the  law  makes  it  his  duty  to  do  so  {People  v.  Miner,  37 
Barb.  466  ;  Silver  v.  T?te  People,  45  111.  225  ;  Commonv)ealth  v.  xS'w- 
pervisors,  29  Penn.  St.  121) ;  or  to  accept  and  file  a  bond,  when  he  is 
invested  with   no  discretion  as  to  its  sufficiency  {Gulick  v.    New,  14 
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Ind.  93) ;  to  issue  any  process  which  it  is  made  his  duty  to  issue  {Peo- 
ple V.  Gale,  22  Barb.  502  ;  Draper  v.  Noteware,  7  Cal.  276) ;  as  a  cita- 
tion {Ex  parte  Carnochan,  Charlt.  [Ga.]  216) ;  an  execution  u[X)niinal 
judgment  {People  v.  Gale,  22  Barb.  502) ;  a  writ  of  possession  {People 
V.  LougTcs,  28  Cal.  68) ;  of  assistance  {Attorney-General  v.  Lum,  2  "Wis. 
507) ;  or  any  process  that  by  law  it  is  made  his  duty  to  issue  {Rodg- 
ers  V.  AUxand^r,  35  Tex.  116);  and  that  the  relator  has  a  clear  and 
undoubted  right  to  have  it  issue.  Com.  v.  Supervisors,  29  Penn.  St. 
121 ;  Draper  v.  Noteware,  7  Cal.  276 :  Williams  v.  Judge,  27  Mo. 
225. 

It  has  been  held  in  some  States  that,  where  the  party  has  a  clear 
remedy  against  the  clerk  for  damages  for  a  refusal  to  perform  his 
duty  in  the  issue  of  process,  as  by  refusing  to  issue  execution,  this 
remedy  will  be  denied.  Goodwin  v.  Glazer,  10  Cal.  333 ;  Fxdton  v. 
Hanna,  40  id.  278.  But  the  better  doctrine,  and  the  weight  of 
authority  seems  to  be  that,  where  the  remedy  at  law  does  not  afford  as 
full  and  ample  redress,  this  remedy  may  be  resorted  to.  Attorney- Gen- 
eral V.  Lum,  2  Wis.  507. 

And,  generally,  the  test  may  be  said  to  be  whether  the  remedy  at 
law  will  furnish  the  specific  relief  sought  by  mandamus.  People  v. 
Louclcs,  28  Cal.  68. 

If,  however,  a  specific  relief  is  provided  by  statute,  such  remedy  must 
be  resorted  to,  and  a  mandamus  will  not  lie  ;  but  the  mere  fact  that  an 
actioi;  for  damages  will  lie  against  him  or  upon  his  official  bond  does 
not  defeat  the  remedy.  The  question  is,  whether  there  is  another 
remedy  by  which  the  same  specific  relief  may  be  liad.  People  v. 
Loucks,  28  Cal.  ^^. 

And,  in  all  cases,  the  question  whether  a  mandamus  will  lie  or  not  is 
to  be  determined  by  the  question  whether  the  act  is  purely  ministe- 
rial ;  for,  if  he  is  invested  with  any  discretion  in  reference  to  the  act 
to  be  done,  the  remedy  will  be  denied.  Swan  v.  Gray,  14  Miss.  393  ; 
Fulton  V.  Hanna,  40  Cal.  278 ;  Kendall  v.  United  States,  12  Pet. 
(U.  S.)  524 ;  Bryan  v.  Cattell,  15  Iowa,  538  ;  People  v.  Zoud's,  28 
Cal.  68.  See,  also,  ante,  361,  §  5,  for  a  further  consideration  of  the 
application  of  mandamus  to  clerks. 

§  9.  President  and  his  cabinet.  On  general  principles,  it  may,  per- 
haps, be  safely  affirmed  that  the  president  of  the  United  States  cannot  be 
compelled  to  perform  any  act  pertaining  to  his  office,  whether  judicial 
or  not.  He  is  treated  as  being  invested  with  a  discretion  as  to  every 
official  act,  and  is  only  amenable  for  acts  of  omission  and  commission 
to  the  tribunal  designated  by  the  constitution.  See  post,  366,  §  10.  But 
a  different  rule  prevails  as  to  the  members  of  his  cabinet,  and  where  by 
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law  thev  are  required  to  discliarge  certain  duties,  or  perform  certain  acts, 
and  thej  are  invested  with  no  discretion  in  relation  thereto,  that  is,  where 
certain  acts  are  required  of  them  that  are  purely  ministerial,  and  do 
not  require  the  exercise  of  official  judgment,  they  are  amenable  to 
mandamus.  Thus,  the  postmaster-general  has  been  compelled  by 
mandamus  to  enter  credits  upon  the  books  of  his  office  to  parties  enti- 
tled thereto.  Kendall  v.  United  States,  12  Pet.  (U.  S.)  526.  But, 
where  there  is  any  discretion  vested  in  the  head  of  a  department  as 
to  the  act  sought  to  be  enforced,  the  remedy  will  be  denied,  and  the 
instances  in  which  the  remedy  can  be  had  are  rare.  Reeside  v.  Walher, 
11  How.  (U.  S.)  272;  United  States  v.  Guthrie,  17  id.  281;  Decatur 
V.  Paulding,  11  Pet.  (U.  S.)  197;  Brashear  v.  Mason,  6  How. 
(U.  S.)  92 ;  United  States  v.  Land  Commissioner,  5  Wall.  563  ;  TJie 
Secretary  v.  McGarraJian,  9  id.  298. 

§  10.  Governors  and  secretaries.  Whether  a  mandamus  will  lie 
from  a  State  court  to  the  governor,  to  compel  the  performance  of  an 
executive  duty,  is  a  matter  about  which  considerable  conffict  exists. 
It  is  held  in  several  of  the  States  that  it  does  lie  to  enforce  a  merely 
ministerial  act  not  strictly  comprehended  under  his  executive  and 
political  functions.  Thus,  a  mandamus  has  been  held  to  be  the  proper 
remedy  to  compel  him  to  give  a  certificate  or  commission  to  an  officer 
duly  elected  to  a  particular  office.  Ma^gruder  v.  Swann,  25  Md.  173. 
To  sign  and  execute  a  patent  for  lands  sold  by  the  State  according  to 
law  {Middleton  v.  Law,  30  Cal.  596) ;  to  issue  a  proclamation  as 
required  by  law  that  a  banking  corporation  had  complied  with  the  law 
and  was  entitled  to  do  business  as  such  [State  v.  Chase,  5  Ohio  St. 
528)  ;  to  compel  him  to  draw  a  warrant  upon  the  treasurer  for  the 
payment  of  certain  sums,  payment  of  which  was  directed  by  law 
{Tenn.  R.  R.  Co.  v.  Moore,  36  Ala.  371) ;  to  authenticate  as  a  law  a 
biU  which  had  duly  passed  the  legislature  {Harpending  v.  Haight,  30 
Cal.  189 ;  2  Am.  Rep.  132) ;  to  draw  a  warrant  upon  the  treasurer  to 
pay  the  salary  of  a  State  officer,  as  fixed  and  required  by  law.  Cotten 
V.  Ellis,  7  Jones  (N.  C),  515. 

But,  while  the  State  courts,  from  the  reports  of  which  the  preceding 
cases  have  been  collected,  assert  the  right  to  compel  executive  action  by 
this  process,  the  weight  of  authority  is  opposed  to  the  exercise  of  such 
power  by  the  courts  for  any  purpose,  upon  the  theory  that  the  chief  ex- 
ecutive officer  of  the  State  must  be  regarded  as  invested  with  a  discretion 
as  to  every  official  act.  Peoj)U  v.  Yates,  10  111.  126  ;  HawMns  v.  Tloe 
Governor,  1  Ark.  571  ;  Chamberlain  v.  SiUey,  1  Minn.  309  ;  Mauran 
V.  Smith,  8  R.  I.  192  ;  5  Am.  Rep.  561;  StaU  v.  Warmoth,  22  La. 
Ann.  1 ;  2  Am.  Rep.  712 ;  State  v.  Towns,  8  Ga.  360 ;  Ln  re  Dennett, 
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32  Me.  508  ;  Com.  v.  Bennison,  24  How.  (U.  S.)  66  ;  Houston,  etc. 
R.  R.  Co.  V.  Randolph,  24  Tex.  317 ;  People  v.  Gcmerrurr,  29  Mich- 
320 ;  S.  C,  18  Am.  Eep.  89. 

That  the  heads  of  the  executive  departments  ofJ:he  State  govern- 
ment, as  the  secretary  of  State,  secretary  of  the  treasury,  etc.,  may, 
by  mandamus,  be  compelled  to  perform  purely  ministerial  duties  im- 
posed upon  them  by  I'uv,  would  not  S33m  to  be  doubtful.  Thus,  it 
has  been  issued  to  compel  the  secretary  of  State  to  deliver  a  commis- 
sion to  a  person  entitled  thereto  ( Marhury  v.  3£adison,  1  Cranch 
[U.  S.],  137) ;  to  compel  him  to  furnish  a  copy  of  the  laws  to  a  person 
entitled  thereto  {State  v.  Barher,  4  Kans.  379) ;  to  compel  him  to 
affix  his  official  seal  to  the  commission  of  a  person  appointed  to  fill  a 
certain  office,  by  the  governor  {State  v.  WrotnowsM,  17  La.  Ann. 
15G)  ;  to  comjoel  the  State  treasurer  to  deliver  to  a  party  a  mortgage 
of  lands  executed  to  the  State,  to  be  used  as  evidence  in  a  cause 
{D'Oyleys  Case,  1  Brev.  [S.  C]  238);  to  compel  the  payment  of  a 
warrant  drawn  upon  the  treasury  {State  Bank  v.  Hastings,  15  Wis. 
75) ;  or  a  debt  against  the  State,  the  amount  of  which  has  been  ascer- 
tained according  to  law  {McDougal  v.  Roman,  2  Cal.  80) ;  to  compel 
him  to  give  a  notice  required  by  law  {People  v.  State  Treasurer,  4 
Mich.  27) ;  to  compel  the  State  auditor  to  issue  his  warrant  for  the 
payment  of  a  claim  duly  audited  {Liiidsey  v.  Auditor,  3  Bush  PEIy.], 
231  ;  Swann  v.  Buck,  40  Miss.  268)  ;  to  issue  circulating  notes  to  a 
bank  that  by  law  is  entitled  thereto  {Citizens'  Bank  v.  Wright,  6 
Ohio  St.  318) ;  and,  generally,  to  compel  the  performance  by  such 
officers,  of  any  official  act,  purely  ministerial.  Commissioners  of  tJie 
Land  Ojjice  v.  Smith,  5  Tex.  471  ;  Bryan  v.  Cattell,  15  Iowa,  538. 

And  in  Pennsylvania  a  mandamus  lies  to  the  secretary  of  a  land  office 
to  compel  him  to  make  the  calculations  of  purchase-money  and  interest 
on  lands  sold,  if  he  has  omitted,  or  wholly  refused  to  do  so,  but  not  to 
direct  in  what  manner  he  shall  make  such  calculations.  Common- 
wealth.  V.  Cochran,  5  Binn.  87. 

§  11.  Attoruey-general.  The  attorney-general  of  a  State  may  by 
this  process  be  compelled  to  perform  a  purely  ministerial  act.  But 
when  the  process  would  be  fruitless  to  enforce  the  right  sought  to  be 
enforced,  it  will  not  be  granted.  People  v.  Tremain,  29  Barb.  96. 
In  the  case  last  cited,  it  was  sought  to  compel  the  making  of  a  certifi- 
cate by  the  attorney -general,  that  an  action  brought  in  the  name  of 
the  people  was  properly  brought  as  a  preHminary  requirement,  to  a 
payment  of  the  defendant's  claim  against  the  State,  and  it  appeared 
that  there  was  no  appropriation  out  of  which  it  could  be  paid.  So  it 
has  been  denied  where  it   was   sought  to  compel    him  to   institute 
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qvA)  warranto  proceedings,  when  the  term  of  office  would  expire  before 
any  effectual  action  could  be  had.  Woodbury  v.  County  CommWs, 
40  Me.  304.  It  would  seem  that  the  remedy  cannot  be  had  to  compel 
him  to  institute  qiw  warranto  or  other  proceedings,  unless  the  statute 
makes  it  his  imperative  duty  to  do  so.  Otlierwise  he  is  treated  as 
vested  with  a  discretion,  whether  an  action  should  be  brought  or  not, 
and  the  courts  will  not  interfere  therewith.  People  v.  Attorney-  Gen- 
eral, 22  Barb.  114. 

§  12.  Treasurers  and  payment  of  money.  When  the  relator  has 
no  other  adequate  remedy,  a  mandamus  will  issue  to  compel  the  pay- 
ment of  warrants  or  properly  audited  claims  against  the  State,  by  the 
State  treasurer,  when  by  law  he  is  required  to  pay  the  same,  and  there 
is  money  in  the  treasury  out  of  which  they  can  lawfully  be  paid. 
State  Bank  v,  Hastings,  15  "Wis.  75  ;  Swann  v.  Buck,  40  Miss.  268  ; 
McDougal  v.  Roman,  2  Cal.  80. 

When  the  law  provides  that  claims  against  the  State  shall  be  audited 
by  a  particular  officer,  and  warrants  upon  the  treasury  drawn  for  the 
amount  found  to  be  due,  a  mandamus  lies  to  compel  both  the  audit  and 
the  drawing  of  the  warrant.  Fowler  v,  Peirce,  2  Cal.  165  ;  McCaicUy 
V.  Brooks,  16  id.  11  ;  Swann  v.  Buck,  40  Miss.  268.  A  mandamus 
can  only  issue  against  a  State  treasurer  when  he  has  money,  and  ille- 
gaily  withholds  it  from  one  entitled  to  be  paid.  State  v.  Dubuclet,  26 
La.  Ann.  127.     See  State  v.  Eohart,  12  Nev.  408. 

§  13.  Election  canvassers.  While  a  mandamus  does  not  lie  to  try 
and  determine  the  title  to  an  office,  yet  a  board  of  canvassers  whose 
duties  are  merely  ministerial,  and  who  have  no  power  to  determine 
upon  the  validity  of  an  election  or  the  returns,  may  by  this  process 
not  only  be  compelled  to  receive  and  count  votes  rejected  by  them, 
but  also  to  canvass  all  the  returns  in  their  possession.  Florida  v. 
Gihhs,  13  Fla.  55  ;  S.  C,  7  Am.  Eep.  233 ;  State  v.  County  Judge,  7 
Iowa,  186  ;  Clark  v.  McKenzie,  7  Bush  (Ky.),  523  ;  Ellis  v.  County 
Commas,  2  Gray  (Mass.),  370 ;  Kisler  v.  Cameron,  39  Ind.  488  ;  State 
v.  Pinsmore,  5  Brown  (TSTeb.),  145.  And  the  fact  that  they  have  met 
and  made  the  canvass,  and  made  their  return  thereof,  and  adjourned 
sine  die,  does  not  defeat  the  remedy.  They  may  be  compelled  to  re- 
assemble and  re-canvass  the  returns,  and  the  court  will  direct  that  all 
the  returns  shall  be  canvassed.  Forida  v.  Gihbs,  13  Fla.  55  ;  S.  C, 
7  Am.  Hep.  233.  But  if  it  is  shown  that  the  election  is  illegal,  the 
remedy  will  be  denied.  State  v,  Robinson,  1  Kan.  17.  But  the  fact 
that  fraud  and  bribery  in  the  election  is  alleged,  will  not  be  considered 
as  a  reason   for  refusing  it.     State  v.    County  Judge,   7  Iowa,  186; 
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Lewis  V.  Commissioners  of  Marshall  County^  16  Kan.  102  ;  S.  C,  22 
Am.  Rep.  275. 

The  remedy  in  such  cases  cannot  be  applied  for  until  tlie  time  arriv^es 
when  they  are  to  act,  nor  until  it  is  apparent  that  they  do  not  intend 
to  canvass  all  the  returns,  or  those  that  prima  facie  should  be  can- 
vassed ;  and  mere  threats  made  by  them  before  the  time  for  making 
the  canvass  arrives,  not  to  canvass  certain  returns,  are  not  sufficient  to 
warrant  the  issuance  of  the  writ,  until  the  time  for  them  to  act  has 
arrived.     State  v.  Carney,  3  Kan.  88. 

A  mandamus  will  also  lie,  to  compel  the  return  judges  of  an  election 
to  count  the  votes  duly  certified  to  them,  and  give  a  certificate  of  elec- 
tion in  accordance  therewith.  Thompson  y.Eioing,  1  Brewst.  (Penn.) 
67 ;  Commonwealth  v.  Emminger,  74  Penn.  St.  479. 

Not  only  will  a  mandamus  lie  to  compel  action  by  them,  but  the  court 
will  also  direct  what  returns  shall  be  canvassed,  and,  when  the  law 
makes  it  their  duty  to  do  so,  will  compel  the  issue  of  a  certificate  of 
election  to  the  person  apparently  entitled  thereto.  Kisler  v.  Cameron, 
39  Ind.  488  ;  People  v.  Billiard,  29  111.  419 ;  In  re  Strong,  20  Pick. 
484. 

But  where  the  board  is  made  the  judges  of  the  sufficiency  or  validity 
of  the  returns,  or  is  in  any  respect  invested  with  a  discretion  in  respect 
thereto,  the  remedy  will  be  denied.  Arherry  v.  Beavers,  6  Tex.  457 ; 
Mayor  of  Yicksburgh  v.  Rainwater,  47  Miss.  547 ;  Grier  v.  Shackle- 
f(yrd,  3  Brev.  (S.  C.)  549. 

§  14.  Supervisors  and  county  officers.  Boards  of  supervisors  and 
county  officers  generally  may  be  comijelled  by  mandamus  to  discharge 
all  ministerial  duties  incidental  to  their  office.  Thus,  a  board  of  super- 
visors may,  by  this  process,  be  compelled  to  levy  a  tax  to  repay  a  tax 
illegally  assessed  and  collected,  and  which  the  legislature  has  directed 
them  to  refund  {People  v.  Supervisors  of  Otsego,  51  N.  Y.  [6  Sick.] 
401) ;  to  admit  and  allow  claims  against  the  connty  {People  v.  Super- 
visors of  N.  Y.,  32  N.  Y.  473;  People  v.  Supervisors,  3  Mich.  475; 
People  V.  Supervisors,  21  How.  [N.  Y.]  322) ;  to  renew  a  license  when 
the  applicant  is  entitled  to  a  renewal  {TJwmas  v.  Armstrong,  7  Cal, 
286) ;  to  levy  a  tax,  and  to  have  the  same  collected,  to  pay  the  indebt- 
edness of  the  county  {State  v.  Harris,  17  Ohio  St.  608  ;  State  v.  Connty 
Judge,  12  Iowa,  237  ;  Morgan  v.TIie  Comnumwealth,  55  Penn.  St.  456); 
to  reduce  a  tax,  when  the  applicant  is  entitled  to  have  it  reduced  {Adri- 
once  V.  Supervisors,  12  How.  [N.  Y.]  224);  as  to  compelling  them  to 
designate  newspapers  in  which  the  county  printing  shall  ])e  done, 
and  to  designate  a  particular  paper,  when  by  law  such  paper  is  entitled 
thereto  {Express  Company  v.  Supervisors  of  Albany  Co.^  1877,  Gen, 
Vol.  lY.— 47 
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Term  ;  People  v.  Supervisors  of  Hamilton  Co.,  9  Hun,  60,  reversed  by 
court  of  appeals)  ;  or  any  duty  that  the  law  requires  them  to  perform 
at  their  animal  meeting.    People  v.  Chenango,  8  N.  Y.  (4  Seld.)  317. 

It  is  also  an  appropriate  remedy  to  compel  them  to  levy  a  tax  to  pay 
bonds  or  the  coupons  thereof,  issued  by  the  county,  when  by  law  they 
have  the  power  to  pay  them  {Knox  Co.  v.  Aspinwall,  24  How.  [U.  S.] 
376 ;  English  v.  Supervisors,  19  Cal.  172) ;  to  compel  them  to  subscribe 
for  stock  in  a  railroad,  when  a  vote  to  that  effect  has  been  passed  {Napa 
Valley  B.  R.  Co.  v.  Napa  Co.,  30  Cal.  435 ;  Piatt  v.  People,  29  111.  54) ; 
to  compel  them  to  audit  the  accounts  of  tlie  county  sheriff,  as  jailer, 
for  receiving,  discharging  and  boarding  prisoners  committed  by  the 
officers  of  a  city  for  misdemeanors  and  violations  of  city  ordinances 
{People  V.  Supervisors  of  Coluinhia  County,  67  N.  Y.  [22  Sick.]  330) ; 
and,  generally,  to  discharge  any  ministerial  functions  imposed  upon  the 
board.  People  v.  Chenango,  8  N.  Y.  (4  Seld.)  317;  Commonwealth  v. 
Johnson,  2  Binn.  (Penn.)  275 ;  State  v.  Supervisors  of  Wood  Cov/nty^ 
41  Wis.  28. 

County  auditors  may  be  compelled  by  mandamus  to  audit  claims 
against  the  county,  and,  when  it  is  their  duty  to  do  so,  to  draw  a  war- 
rant upon  the  treasiu-y  for  the  amount  found  due.  But  the  office  of  the 
writ  will  not  be  extended  beyond  merely  setting  them  in  motion.  It 
will  not  direct  what  their  action  shall  be.  Burnet  v.  Auditor  of 
Portage  County,  12  Ohio,  54. 

Thus,  it  will  compel  him  to  audit  a  claim  against  the  county  for  food, 
etc.,  furnished  to  the  jury  in  a  criminal  cause,  when  they  are  kept  to- 
gether for  several  days.  State  v.  Auditor  of  Hamilton  County,  19 
Ohio,  116;  Tuolumne  Co.  v.  Stanislaus  Co.,  6  Cal.  440;  People  v. 
Supervisors,  32  N.  Y.  473.  And  it  will  be  issued  to  compel  him  to 
draw  his  warrant  for  a  sum  appropriated  by  the  board  of  supervisors. 
State  V.  Buckles,  39  Ind.  272. 

Mandamus  also  lies  to  compel  a  county  treasurer  to  pay  a  warrant 
properly  drawn  upon  the  treasury,  or  a  claim  properly  audited  and 
allowed  against  the  county,  when  there  is  money  in  his  hands  out  of 
which  it  can  lawfully  be  paid  {People  v.  Edmonds,  19  Barb.  472 ; 
Baker  v.  Johnson,  41  Me.  15) ;  to  compel  him  to  pay  a  sheriff  the 
amount  of  his  fees,  admitted  and  allowed  by  the  court  (Id.) ;  unless  the 
claim  has  been  illegally  or  improperly  allowed.  People  v.  Stout,  23 
Barb.  349  ;  Ptople  v.  Lawrence,  6  Hill,  244. 

The  fact  that  there  are  no  funds  in  the  hands  of  the  treasurer  out  of 
which  the  warrant  or  claim  can  be  paid,  is  not  a  bar  to  this  remedy,  if 
a  specific  fund  for  such  purposes  has  been  provided,  and  the  treasurer 
has  improperly  applied  it  to  other  purposes.     Adsit  v.  Brady,  4  Hill, 
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634 ;  Iluff  V.  Knapp,  5  N.  Y.  (1  Seld.)  65  ;  People  v.  Stout,  23 
Barlx  339.  So  a  mandamus  lies  to  compel  a  register  to  comply  with  the 
law  requiring  him  to  deposit  with  the  county  clerk,  at  the  close  of  his 
duties,  the  books  of  his  office.    McDiarmid  v.  Fitch,  27  Ark.  100. 

County  commissioners,  as  well  as  all  other  county  officers,  may  be 
compelled  by  mandamus  to  discharge  any  ministerial  function  incident 
to  their  office,  which  they  unnecessarily  neglect  or  refuse  to  perform, 
as  to  make  a  county  rate,  for  a  legal  and  proper  purpose  {Com.  v. 
Commrs.  of  Alleghany,  32  Penn.  St.  218);  to  certify  that  the  relator 
had  a  majority  of  votes  cast  for  a  certain  office,  although  they  have 
certified  that  another  person  had,  and  such  person  is  in  possession  of  the 
office  {Ellis  \.  County  Coinmissioners,  2  Grray,  370) ;  or  to  receive  a 
sheriff's  bond  and  permit  him  to  qualify.  State  v.  Lewis,  10  Ohio  St. 
128.      See,  also,  ante,  363,  §  6. 

But  it  will  not  be  authorized  to  control  any  discretion  of  the  officer, 
at  least  where  it  is  reasonably  exercised.  It  will  not  in  such  cases  direct 
what  their  action  shall  be,  but  only  that  they  act.  People  v.  Super- 
visors, 45  N.  Y.  (6  Hand)  196 ;  People  v.  Supervisors,  11  Cal.  42. 
Nor  will  it  issue  when  there  is  another  plain  and  adequate  remedy.  Peo- 
ple V.  Mayor,  25  Wend.  680  ;  State  v.  Supervisors,  29  Wis.  79 ;  Mans- 
field V.  Fuller,  50  Mo.  338  ;  Peoj^le  v.  Clark,  50  111.  213  ;  Dubordieu 
V.  Butler,  49  Cal.  522. 

§  15.  Municipal  corporations.  A  municipal  corporation  may  be 
compelled  by  mandamus  to  levy  a  tax  to  meet  its  obligations  either  in 
the  form  of  a  funded  debt,  or  a  judgment.  Galena  v.  Amy,  5  Wall. 
(U.  S.)  705,  And  it  has  been  held  that  it  was  the  appropriate  remedy 
against  a  city,  instead  of  a  bill  in  equity,  to  compel  it  to  paj'  a  judg- 
ment against  it.  Walkley  v.  Muscatine,  6  Wall.  (U.  S.)  481 ;  State  v. 
Milwaukee,  20  Wis.  87.  And  to  compel  the  levy  and  collection  of  a 
tax  where  it  is  the  manifest  duty  of  the  city  so  to  do.  Chapin  v. 
Oshorn,  29  Ind.  99 ;  State  v.  Keokuk,  9  Iowa,  438 ;  Coy  v.  City  of 
Lyons,  17  id.  1. 

And  where  a  municipal  corporation  issued  bonds  in  payment  of  a 
subscription  to  the  stock  of  a  railroad,  it  was  held  proper  to  compel 
the  corporation  by  mandamus  to  levy  a  tax  for  the  purpose  of  paying 
the  interest  on  such  bonds.  Flagg  v.  Palmyra,  33  Mo.  440.  See, 
also,  same  doctrine  in  Morgan  v.  Commonwealth,  55  Penn.  St.  456. 
So  it  is  a  proper  remedy  against  an  officer  of  a  city  whose  duty  it  is  to 
execute  and  deliver  its  bonds  to  the  relator,  to  compel  him  to  do  so 
{PeopU  v.  Brennan,  39  Barb.  651.  And  see  Stocktwi  R.  R.  Co.  v. 
Stockton,  51  Cal.  328) ;  to  compel  an  officer  to  perform  a  duty  imposed 
by  law,  of  uniting  with  others  in  the  selection  of  a  newspaper  in  which 


372  MANDAMUS. 

to  advertise  matters  required  to  be  advertised  (Id.);  to  compel  the  issu- 
ance of  precepts  for  the  collection  of  an  assessment  for  city  unprove- 
ments,  where  such  duty  is  imposed  upon  the  city  council  {Chapin  v. 
Osborn,  29  Ind.  99) ;  against  collectors  of  cities  for  failure  to  pay  over 
taxes  collected  as  required  by  law  {State  v.  Hammell^  31  N.  J.  Law,  446  ; 
People  V.  Haws,  36  Barb.  59) ;  to  compel  a  city  council  to  issue  stock 
in  a  public  fund  authorized  to  be  created  for  the  purpose  of  erecting  a 
public  market  {People  v.  Common  Council  of  N.Y.,  45  Barb.  [N.  Y.] 
473) ;  to  compel  a  common  council  to  proceed  with  the  opening  of  a 
street  where  it  is  their  duty  so  to  do  ;  and  a  party,  who  is  entitled  to 
damages  awarded  him  for  lands  taken  therefor,  is  authorized  to  make 
the  application.  People  v.  Cmnmon  Coxincil  of  Syracuse,  20  How, 
(K  Y.)491. 

In  all  cases  where  there  is  a  plain  duty  to  be  performed  by  an  officer, 
board  or  municipal  corporation,  and  there  is  no  discretion  to  be 
exercised  in  the  performance  of  it,  and  there  is  no  other  adequate 
remedy,  a  mandamus  is  the  appropriate  remedy  to  command  its  perform- 
ance in  favor  of  the  party  injured  by  its  non-performance.  And  there 
need  not  be  a  positive  refusal  to  perform  the  duty  enjoined,  to  author- 
ize the  interposition  of  the  court  by  mandamus.  It  is  sufficient  if 
there  is  unreasonable  delay,  and  a  manifest  intention  not  to  perform 
it.     Cleveland  v.  Board  of  Finance,  38  N.  J.  Law,  259. 

Under  such  circumstances  the  books  and  papers  of  an  office  may  be 
secured  by  a  successor  in  office  from  his  predecessor.  Proprietor's  of 
Church  V.  Slack,  7  Cush.  226 ;  Commomvealth  v.  Athearn,  3  Mass. 
285 ;  King  v.  Round,  4  Ad.  &  El.  139 ;  Kimball  v.  Lamprey,  19  N. 
H.  215 ;  Parish  v.  Stearns,  21  Pick.  148 ;  Bates  v.  Plymouth,  14 
Gray,  163  ;  City  of  Keokuk  v.  Merriam,  44  Iowa,  432.  So,  in  England, 
a  mandamus  lies  to  compel  a  municipal  corporation  to  select  a  mayor  and 
other  corporate  officers.  Rex  v.  Cambridge,  4  Burr.  2008 ;  Rex  v.  Ley- 
land,  3  M.  &  S.  184 ;  Rex  v.  Ym-k,  4  T.  K.  699 ;  Regina  v.  Leeds,  7  A.  & 
E.  963.  And  in  this  country  it  has  been  held  that  the  proper  officers  may 
be  compelled  by  mandamus  to  give  notice  of  an  election  required  by  law. 
People  V.  Fairbury,  51  111.  149.  So,  such  a  corporation  may  be  com- 
pelled to  appoint  and  hold  a  special  election.  State  v.  Rahway,  33  N.  J. 
Law,  110.  And  a  common  council  may  be  required  by  mandamus  to 
hold  a  meeting  to  appoint  certain  corporate  officers  {Lamb  v.  Lynd, 
44  Penn.  St.  336;  Attorney- General  v.  City  Council,  111  Mass.  90); 
to  act  as  canvassers  and  judges  of  elections.  Id.  And  it  is  an  appro- 
priate remedy  to  compel  an  election  officer,  on  the  relation  of  a  voter, 
to  announce  the  vote  of  an  election  {People  v.  Salomon,  46  111.  415) ; 
to  compel  the  proper  officers  to  give  a  certificate  of  election  to  the 
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person  entitled  to  it  {State  v.  The  Judge,  etc.,  13  Ala.  805  ;  Strong,  Peti- 
tioner, 20  Pick.  484;  O'Farell  v.  Colly,  2  Minn.  180  ;  State  v.  Loomis, 
5  Ham.  (Ohio)  358) ;  to  compel  a  municipal  corporation  to  act  upon 
the  sufficiency  of  sureties  offered  by  a  person  elected  to  a  municipal 
office  {Coimnonwealth  v.  City  Council  of  Phila.,  7  Am.  L.  R.  [N. 
S.]  362);  to  compel  the  proper  officers,  on  the  division  of  towns,  to 
apportion  the  money  between  them  as  provided  by  law  {People  v. 
Marsh,  2  Cow.  493) ;  to  compel  officers  to  issue  bonds,  authorized  and 
due  for  public  improvements  {People  v.  Flagg,  11  Am.  L.  R.  80  ; 
People  v.  White,  54  Barb.  622);  to  compel  a  mayor  to  perform  his  duty 
as  presiding  officer  {Rex  v.  Everitt,  Cas.  temp.  Hard.  261 ;  Rex  v. 
.Williams,  2  M.  &  S.  141) ;  to  compel  the  proper  officer  of  a  city  to 
issue  a  license  to  one  entitled  thereto  {^East  St.  Louis  v.  Wider,  46  111. 
351 ;  Hall  v.  Supervisors,  20  Cal.  591) ;  to  compel  county  commission- 
ers to  make  a  record  of  their  action,  that  an  appeal  may  be  taken 
{Commissioners  v.  State,  15  Ind.  250) ;  to  compel  the  proper  officer  to 
record  a  deed  or  paper  {People  v.  Collins,  7  Johns.  549) ;  to  compel 
the  proper  persons  to  receive  and  file  a  petition  as  required  by  law 
{Hawkins  v.  County  Com^.,  14  Ind.  521) ;  and  to  compel  a  city 
marshal  to  restore  property  levied  on  for  taxes,  to  a  claimant,  on  receiv- 
ing the  bond  surety  required  therefor  by  statute.  Mitchell  v.  Hay, 
37  Ga.  581. 

But  a  mandamus  will  not  lie  to  compel  the  mayor  of  a  city  to  per- 
form a  duty  which  belongs  solely  to  its  common  council.  State  v. 
City  of  Shreveport,  29  La.  Ann.  658. 

§  16.  Private  corporations.  As  corporations  are  in  the  law  only 
artificial  persons,  they  as  well  as  individuals  may  invoke  the  aid  of  a  man- 
damus, where  they  have  an  interest  in  the  performance  of  a  duty  im- 
posed by  law  upon  an  individual  officer,  or  other  corjjoration,  the  per- 
formance of  which  is  neglected  or  refused.  And  the  same  circumstances 
that  would  entitle  an  individual  to  the  remedy,  would  give  it  to  a  pri- 
vate corporation.  Insurance  Co.  v.  Mayor,  23  Md.  296  ;  Chicago,  etc., 
R.  Co.  V.  People,  56  111.  365  ;  Indianapolis,  etc.,  R.  Co.  v.  State,  37 
Ind.  489  ;  State  v.  Southern  Minn.  R.  Co.,  18  Minn.  40;  Reg.  v.  Lon- 
don, etc.,  R.  Co.,  13  Q.  B.  998  ;  Reg.  v.  Wing,  17  id.  645  ;  Reg.  v.  Mid- 
land, etc.,  R.  Co.,  1 5  Ir.  Co.  L.  R.  525.  Thus  a  private  coqjoration  may,  by 
this  process,  compel  the  commifisioner  of  a  land  office  to  issue  a  certifi- 
cate for  lands  to  which  the  corporation  may  be  entitled.  Houston,  etc., 
R.  Co.  V.  Commissioner,  36  Tex.  382.  And  may  compel  connty 
officers  to  levy  a  tax  on  the  county  to  satisfy  a  judgment  rendered  on 
bonds  issued  as  provided  by  law.  Rigg^  v.  Johnao-n  Co.,  6  Wall.  (U. 
S.)  166 ;  Mayor  V.  Lord,   9  Wall.   409;    Supervisor  v.    Durant,   id. 
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736.  And  they  may  claim  the  benefit  of  a  mandamus  against  per- 
sons wrongfully  claiming  to  hold  its  offices.  American  JR.  Frog  Co. 
V.  Hamn,  101  Mass.  398 ;  3  Am.  Kep.  377. 

It  may  also  be  invoked  against  private  corporations.  Instances  of 
this  character  are  as  follows  :  It  may  be  used  to  compel  a  corporation 
to  keep  a  register  and  insert  therein  the  names  of  the  stockholders,  if 
this  duty  is  imposed  by  law,  or  the  provisions  of  the  charter  {Norris  v. 
Irish  Land  Co.,  8  El.  &  Bl.  525  ;  Swan  v.  North  British,  etc.,  Co.,  31 
L.  J.  Ex.  425)  ;  to  swear  in  one  as  director  who  has  been  lawfrJly 
elected  (2  Str.  696)  ;  to  allow  the  members  all  the  privileges  of  mem- 
bership {Dacosta  v.  The  Russia  Co. ,  2  Str.  783)  ;  to  compel  a  railroad 
or  canal  company,  to  build  or  repair  its  road  or  canal  {Peojjle  v.  Troy, 
etc.,  R.  Co.,  37  How.  Pr.  427  ;  Habersham  v.  Canal  Co.,  26  Ga.  665) ; 
to  compel  a  railroad  company  to  so  grade  its  track  as  to  make  the  cross- 
ings practically  convenient  and  useful  {Chicago,  etc.,  R.  Co.  v.  People, 
56  111.  365)  ;  to  so  construct  its  road  across  streams  as  not  to  interfere 
with  navigation  {State  v.  Northern  R.  Co.,  9  Eich.  [S.  C]  247), 
and  to  compel  the  cashier  of  a  bank  to  allow  a  director  to  examine  the 
books  of  the  bank.     People  v.  Throop,  12  Wend.  183. 

The  remedy  by  mandamus  is  also  frequently  used  to  compel  the  pro- 
duction, inspection,  or  surrender  of  the  books,  records,  etc.,  of  corpora- 
tions, to  those  entitled  thereto.  American  Ry.  Frog  Co.  v.  Haven, 
101  Mass.  398  ;  3  Am.  Rep.  377 ;  State  v.  Goll,  3  Yroom  (N.  J.),  285  ; 
St.  Luke's  Church  v.  Slack,  7  Cush.  226 ;  People  v.  PacijiG  Mail 
Steam  Ship  Co.,  50  Barb.  280. 

Nor  will  it  ordinarilj'^  furnish  grounds  to  excuse  the  production  of 
books  and  papers  of  a  private  corporation,  under  this  process,  that  they 
contain  accounts  between  the  corporation  and  its  stockholders  and  are, 
therefore,  of  a  confidential  character.  People  v.  Pacific  Mail  Steam- 
ship Co.,  50  Barb.  280  ;  34  How.  103 ;  3  Abb.  (N.  S.)  364. 

This  remedy  is  also  frequently  appropriate  to  compel  the  proper 
officer  of  the  corporation  to  give  a  proper  certificate  of  the  transfer  of 
shares  of  the  capital  stock  {Bailey  v.  Strohecher,  38  Ga.  259) ;  to 
enter  upon  the  proper  books  of  the  company  a  record  of  the  probate 
of  the  will  of  a  deceased  stockholder  showing  the  disposition  of  his 
stock  {Rex  V.  Worcester,  etc.,  Co.,  1  Man.  &  Ray.  529) ;  to  compel  a 
railroad  company  to  carry  its  passengers  to  a  particular  terminus  as  pro- 
vided by  its  charter  {State  v.  Hartf(yrd,  etc.,  R.  Co.,  29  Conn.  538); 
to  compel  the  replacement  of  a  track  taken  up  in  violation  of  its 
charter  {King  v.  Severn,  etc.,  R.  Co.,  2  B.  &  A.  644)  ;  and  to  compel 
the  assessment  of  damages  of  lands  taken  under  the  right  of  eminent 
domain.     Queen  v.  Eastern  Counties  R.  Co.,  2  Ad.  &  E.  (N.  S.) 
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347 ;  King  v.  Water  Works  Co.,  6  Ad.  &  E.  355  ;  Qtteen  v.  Trustees^ 
etc.,  8  id.  439  ;  Queen  v.  Deptford Pier  Co.,  id.  910. 

§  17.  Town  officers.  Mandamus  also  lies  to  compel  the  perform- 
ance of  ministerial  duties  by  town  officers. 

Thus,  it  is  an  appropriate  remedy  to  compel  a  town  treasurer  to  pay 
money  in  his  hands,  on  a  proper  order  drawn  upon  him  therefor  {Case 
V.  Wresler,  4  Ohio  St.  561) ;  to  compel  him  to  perform  his  duty  in  the 
recording  of  deeds  or  other  papers  {Strong's  Case,  Kirby  [Conn.,  ]345); 
to  compel  the  clerk  of  a  school  district  to  deliver  the  records  of  his  of- 
fice to  his  successor  {Taylor  v.  Henry,  2  Pick.  397;  Commonwealth  v. 
Athearn,  3  Mass.  287) ;  to  compel  selectmen  to  open  a  highway  duly 
laid  out,  and  pay  the  damages  sustained  thereby,  where  it  was  their 
duty  so  to  do  {Treat  v.  The  Inhabitants,  etc.,  8  Conn.  243) ;  to  compel 
a  board  of  school  directors  to  levy  a  tax  to  provide  the  necessary  funds 
for  the  payment  of  orders  issued  by  them,  when  there  is  no  money  in 
the  hands  of  the  treasurer  to  meet  the  same,  and  in  violation  of  law, 
they  refuse  so  to  do  {Stevenson  v.  Township  of  Summit,  35  Iowa,  462); 
to  comjDcl  a  justice  to  allow  an  appeal  where  the  facts  permit  it  {Eji 
'parte  Martin,  5  Ark.  371) ;  to  compel  assessors  to  assess  damages 
against  a  plaintiff  where  a  judgment  of  discontinuance  has  been  ren- 
dered {People  V.  Tripp,  15  Mich.  518) ;  to  compel  a  justice  to  issue  an 
execution  on  a  judgment  rendered  bj  him  in  favor  of  a  party  entitled 
to  it  {Laird  v.  Abrahams,  15  N.  J.  Law,  22) ;  to  compel  the  overseers  of 
the  poor  to  receive  and  maintain  a  pauper,  under  an  order  to  that  effect 
unappealed  from  {Overseers  of  Porter  v.  Overseers,  (?^c.,  82  Penn. 
St.  275)  ;  or  to  compel  a  town  clerk  to  record  the  proceedings  of  a  town- 
meeting,  as  publicly  declared  by  the  moderator  {Hill  v.  Ooodwin,  56 
N.  II.  441) ;  also,  to  coiTect  his  record  to  conform  to  such  declaration. 
Id. 

§  18.  Miscellaneous.  This  extraordinary  legal  process  is  some 
times  an  appropriate  remedy,  to  compel  the  })erformance  of  the  duty 
of  officers,  in  criminal  proceedings. 

Thus,  it  has  been  held  to  be  an  appropriate  remedy,  where  a  judicial 
officer,  before  whom  a  ])risoner  is  brought  on  a  habeas  corpus,  improp- 
erly refuses  to  hear  and  decide  on  the  evidence  adduced  concerning  his 
guilt.     Ex  parte  Mahone,  30  Ala.  49. 

So  it  lies  to  compel  a  court  to  which  a  recognizance  has  been  re- 
turned, to  certify  it  to  another  court,  where  such  duty  is  clear.  Johih- 
son  V.  Randall,  7  Mass.  340. 

But  it  is  not  the  appropi'iate  proceeding  to  try  the  title  to  an  office. 
See  the  next  section. 
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ARTICLE    II. 

REMEDY,    WHEN    REFUSED. 

Section  1.  In  general.     We  have  already  alluded  to  the  concurrence 

of  facts  necessary  to  authorize  the  issuing  of  this  extraordinary  writ. 
See  ante,  357,  art.  1,  §  1.  Where  these  facts  do  not  exist,  the  remedy 
should  be  refused.  A  few  cases  will  illustrate  this  application  of  the 
law.  Thus,  the  court  will  refuse  a  mandamus  if  the  right  of  the  party 
applying  therefor  is  not  clear,  or  if  he  has  a  legal  remedy  by  an  ordi- 
nary action,  equivalent  to  a  specific  remedy.  United  States  v.  Banh 
of  Alexandria,  1  Cranch  (C.  C),  7 ;  People  v.  Judges,  1  Doug.  (Mich.) 
319;  Williams  v.  Judge,  27  Mo.  225;  State  v.  Graves,  19  Md.  351; 
Smith  V.  Chicago,  etc.,  R.  Co.,  67  111.  191.  Nor  will  it  be  granted  to 
control  the  discretion  of  a  person,  officer,  or  board,  conferred  by  law 
upon  them,  although  they  may  be  required  to  exercise  it.  Giles''  Case 
2  Str.  881;  Rex  v.  Nottingham,  Sayer,  217;  Uidl  v.  Supervisors,  19 
Johns.  259 ;  Louisville  v.  Kean,  18  B.  Monr,  9 ;  Commonwealth  v. 
Henry,  49  Penn.  St.  530 ;  Magee  v.  Supervisors,  10  Cal.  376 ;  The 
Ki/ng  v.  Bristol  Dock  'Co.,  6  B.  &  C.  181 ;  Appling  v.  Bailey,  44 
Ala.  333 ;  Ex  parte  Crane,  5  Pet.  (U.  S.)  190 ;  Dixon  v.  Field,  10 
Ark.  243 ;  Weeden  v.  Town  Council,  9  R  I.  128 ;  Mayor  v.  Rain- 
water, 47  Miss.  547 ;  People  v.  Judge,  24  Mich.  408 ;  Ex  parte  New- 
mam,,  14  Wall.  (U.  S.)  152 ;  McDiarmid  v.  Fitch,  27  Ark.  106 ;  State 
V.  Warmoth,  23  La.  Ann.  76 ;  East  Boston  Ferry  Co.  v.  Boston,  101 
Mass.  488. 

Nor  should  it  be  allowed  in  cases  involving  numerous  questions  of 
law  and  of  fact ;  and  where  many  acts  of  parties  connected  with  the 
matter  may  be  valid  or  void,  depending  upon  circumstances  and  facts 
attending  them  at  the  time,  and  which  parol  proof  is  necessary  to  es- 
tablish. United  States  v.  Cotmnissioner,  5  Wall.  (U.  S.)  563.  And 
as  a  general  rule,  a  mandamus  will  not  be  granted  where  the  right  de- 
pends upon  holding  an  act  of  the  legislature  unconstitutional.  People 
V.  Stephens,  2  Abb.  Pr.  (N.  S.)  348  ;  Ball  v.  Siq^ervisors,  20  Cal.  591. 
Or  where  it  becomes  necessary  to  decide  on  the  constitutionality  of  a 
law  involving  the  interests  of  third  persons.  Smyth  v.  Titcomb,  31 
Me.  272.  Nor  will  it  be  allowed  where  the  act  sought  to  be  performed 
is  physically  impossible  {Silverthorne  v.  Warren  R.  Co.,  33  N.  J.  Law, 
173 ;  State  v.  Police  Jury,  22  La.  Ann.  611 ;  Ackerman  v.  Desha  Co., 
27  Ark.  457 ;  Ball  v.  Lappius,  3  Oreg.  55 ;  People  v.  Salomon,  54 
111.  39  ;   Commonwealth  v.  Baroux,  36  Penn.  St.  262) ;  or,  in  general. 
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to  command  an  act  prohibited  by  injunction.  Railroad  Co.  v. 
Wyandot  Co.,  7  Ohio  St.  278;  Ex  parte  Fleming,  4  Hill,  581.  But 
this  doctrine  was  held  not  to  apply  in  case  of  an  injunction  issued 
by  a  State  court  to  enjoin  a  levy  of  taxes  by  the  proper  officers  of  a 
county  to  satisfy  a  judgment  of  a  circuit  court  of  the  United  States, 
as,  it  the  injunction  should  be  allowed  in  such  a  case  to  defeat 
the  rights  of  the  judgment  creditor  to  a  mandamus,  to  compel  the 
proper  officers  to  levy  the  requisite  tax  to  satisfy  the  judgment  ob- 
tained against  it,  the  judgment  of  the  court  could  not  be  enforced,  and 
its  powers  would  be  useless.  Riggs  v.  Johnson  Co.,  6  Wall.  (U.  S.)  166. 
See,  also,  Mayor  v.  Lord,  9  id.  409  ;  Supervisors  v.  Durcvnt,  id. 
736 ;    Weler  v.  Lee  County,  6  id.  210. 

Nor  will  a  mandamus  be  granted  where  the  defendant  has  no 
power  to  perfonn  the  act  required  {People  \.  Supervisors,  15  Barb. 
607 ;  Peo2)le  ex  rel.  Stevens  v.  Iloijt,  m  N.  Y.  [21  Sick.]  606) ;  or 
where  it  would  be  fruitless  {Commonwealth  v.  Supervisors,  29  Penn. 
St.  121) ;  or  to  compel  the  doinoj  of  an  unlawful  act  {Gillespie  v. 
Wood,  4  Humph.  (Tenn.)  437;  Ross  v.  Lane,  11  Miss.  695  ;  People 
V.  Fowler,  55  N.  Y.  [10  Sick.]  252) ;  or  where  it  is  not  one  incident  to 
the  defendant's  duties  {State  v.  County  Judge,  12  Iowa,  237  ;  Pucket 
V.  White,  22  Tex.  559) ;  or  to  enforce  a  mere  contract  {State  v.  Zanes- 
ville,  etc.,  Co.,  16  Oliio  St.  308) ;  or,  generally,  to  try  the  title  to  an 
office  ( Underwood  v.  Wylie,  5  Aik.  248 ;  Bonner  v.  State ,  7  Ga. 
473 ;  People  v.  Stevens,  5  Hill,  615  ;  People  v.  Detroit,  18  Mich.  338  ; 
Brovjn  V.  Turner,  70  N.  C.  93)  ;  or  to  prevent  an  anticipated  failure  of 
duty  {State  v.  Burhank,  22  La.  Ann.  298  ;  State  v.  Duhuclet,  24  id. 
16  ;  State  v.  Carney,  3  Kan.  88) ;  or  to  compel  payment  of  even  liqui- 
dated damages  {Ilaygood  v.  Justices,  etc.,  19  Ga.  97)  ;  or  to  try  the 
title  to  a  public  office.  Denver  v.  Robart,  10  Nev.  28  ;  Meredith  v. 
Supervisors,  50  Cal.  433. 

The  courts  of  the  United  States  can  impart  no  taxing  power  to  a 
municipal  corporation,  and  an  attempt  by  them  to  compel  by  manda- 
mus the  levy  of  a  tax  not  authorized  by  the  laws  of  the  State,  would 
be  an  abuse  of  the  writ.  Vance  v.  City  of  Little  Rock,  30  Ark.  435  ; 
United  States  v.  City  of  New  Orleans,  2  Wood  (C.  C),  230. 

§  2.  Judges  of  superior  courts.  It  is  evident  on  general  princi- 
ples that  the  judges  of  superior  courts  could  not  be  compelled  by 
mandamus  to  do  any  act,  as  the  writ  can  only  issue  from  a  superior  to 
an  inferior  tribuTial,  where  this  extraordinary  remedy  is  sought  against 
a  court.     3  Bl.  Com.  110. 

By  statute  in  New  York,  the  supreme  court,  at  a  general  terra,  may 
issue  writs  of  mandamus  and  prohibition  directed  to  any  special  term  of 
Vol.  IV.—  4b 
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said  court,  or  to  any  justice  thereof  holding  such  term  or  sitting  at 
chambers,  and  may  hear,  adjudge,  and  determine  the  same,  and  enforce 
such  determination  in  the  same  manner  and  with  the  same  effect,  in  all 
respects,  as  in  the  like  proceedings  when  the  writs  are  directed  to  in- 
ferior courts  and  judges  thereof.     Laws  of  N.  Y.  1873,  ch.  70,  §  1. 

§  3.  Inferior  courts  in  ciyil  cases.  As  a  general  rule,  a  superior 
court  will  not  grant  a  mandamus  to  an  inferior  court,  compelling  it  to 
act  in  a  particular  direction  or  manner  where  the  act  sought  to  be  en- 
forced would  in  any  manner  interfere  with  the  discretion  of  the  court 
in  the  matter,  or  with  its  judgment  where  it  had  jurisdiction.  Clark 
V.  Minnis,  50  Cal.  509  ;  Ex  parte  Flippin,  94  U.  S.  (4  Otto)  348. 

Thus,  after  final  judgment  of  the  court  upon  matters  within  its 
jurisdiction,  a  mandamus  will  not  lie  to  compel  it  to  avoid  the  effect  of 
the  judgment  {State  v,  Bowen,  6  Ala.  511),  though  it  may  be  com- 
pelled to  exercise  the  judgment  or  discretion  conferred  upon  it.  Ex 
parte  Ilutt,  14  Ark.  368 ;  Roberts  v.  Holsioorth,  10  N.  J.  Law,  57. 
Nor  will  it  lie  to  compel  the  district  court  of  the  United  States  to  set 
aside  a  judgment  entered  upon  default  {Ex  parte  Roberts,  6  Pet.  216) ; 
or  to  compel  such  court  to  decide  a  cause  in  a  particular  manner  {Life 
Ins.  Oo.  V.  Adams,  9  Pet.  573) ;  or  to  require  a  district  judge  of  such 
court  to  show  cause  why  execution  was  not  issued  in  a  certain  case, 
where  judgment  had  been  obtained  {Postmaster  v,  Trigg,  11  Pet.  173); 
or  to  compel  such  judge  to  reverse  a  decision  made  on  argument,  a 
writ  of  error  or  appeal  being  the  proper  course  {Ex  parte  Flippin, 
94  U.  S.  [4  Otto]  348;  Ex  parte  Eoyt,  13  Pet.  279);  also  same  prin- 
ciple in  Chase  v.  Blackstone  Canal,  10  Pick.  (Mass.)  244;  Gray 
V.  Bridge,  11  id.  189;  State  v.  Lafayette,  41  Mo.  222;  Squier  v. 
Gale,  6  N.  J.  Law,  157) ;  or  to  compel  such  court  to  proceed  ac- 
cording to  the  usages  of  practice  of  a  court  of  equity  {E}x  parte 
Whitney,  13  Pet.  404;  Gaines  v.  Relf,  15  id.  9);  or  to  direct  a 
judge  to  declare  an  election  void  (13  Ala.  805);  or  to  vacate  an 
order  suppressing  a  deposition  {Ex  parte  Elston,  25  Ala.  72);  or  to 
compel  a  judge  of  a  district  court  to  try  a  cause  transferred  by  him  to 
the  circuit  court  {Francisco  v.  MoAihattan  Ins.  Co.,  36  Cal.  283);  or  to 
compel  a  judge  to  sign  a  bill  of  exceptions,  which  is  not  in  accordance 
with  his  judgment  of  the  facts  {Shepard  v.  Peyton,  12  Kans.  616; 
People  V.  Jameson,  40  111.  93 ;  Jamison  v.  Reid,  2  Greene  [Iowa], 
394 ;  State  v.  Noggle,  13  Wis.  380) ;  or  to  compel  a  court  to  correct 
errors  of  judgment  by  annulling  what  they  have  done,  or  to  guide 
their  discretion  {Dunklin  County  v.  District  Court,  23  Mo.  449)  ; 
or  to  do  an  act  lying  entirely  within  its  discretion  {Sinnickson  v. 
Corwine,   26  N.    J.  Law,    311;   City   of  Louisville  v.  Kean,    18   B. 
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Monr.  9) ;  or  to  secure  a  revision  of  the  judgment  of  the  court. 
Little  V.  Jf orris,  10  Tex.  263  ;  People  v.  Judge,  32  Mich.  190.  Where 
a  judge  has  determined  that  under  the  statutes  of  the  State  he  is  dis- 
quahfied  from  hearing  a  cause,  a  mandamus  does  not  lie  to  make  liim 
reverse  that  decision  and  to  hear  the  cause.  State  of  Florida  v.  Yan 
Ness,  15  Fla.  317.  Some  of  the  decisions  in  the  foregoing  cases  rested 
upon  the  ground  that  there  was  other  specific  and  adequate  remedy  for 
the  relator,  which  is  always,  as  we  have  seen,  sufficient  to  defeat  an 
application  for  a  mandamus.  On  this  ground  a  mandamus  will  always 
be  refused.  Ex  parte  JSfewma/n,  14  Wall.  152;  Mansfield  v.  Fuller, 
50  Mo.  338. 

§  4.  Inferior  courts  in  criminal  cases.  The  general  principles  of 
the  law  applicable  to  civil  cases  are  equally  applicable  to  criminal  cases, 
and  the  judgment  and  discretion  of  the  court  cannot  be  controlled  by 
mandamus,  nor  can  such  remedy  be  resorted  to  against  the  action  of 
the  court  or  judge,  in  relation  to  any  matter  where  there  is  other  ade- 
quate remedy  at  law.  An  erroneous  decision  cannot  ordinarily  be 
made  the  ground  of  review  on  mandamus.  Regina  v.  TJce  Justices, 
28  Eng.  L.  &  E.  160.  Nor  will  obedience  to  writ  of  habeas  coj'p^is  be 
enforced  by  mandamus.  I*eople  v.  Edwards,  QQ  111.  59.  A  remedial 
writ  will  not  be  directed  to  a  judicial  officer,  after  his  office  has  expired, 
to  compel  him  to  vacate  an  illegal  or  void  order.  Fx  parte  Trice,  53 
Ala.  546. 

§  5.  Boards  of  public  officers.  The  discretion  of  a  board  of  audit- 
ors cannot  be  reviewed  by  mandamus  {Auditorial  Board  v.  Ilendrick, 
20  Tex.  60) ;  nor  can  the  action  of  selectmen  and  the  clerk  in  deciding 
upon  the  qualification  of  electors.  Freeman  v,  Selectinen  of  New 
HoAien,  34  Conn.  4(»6. 

And  it  has  been  held  that  it  would  not  lie  against  boards  of  public 
officers  in  the  following  cases  : 

At  the  suit  of  a  private  citizen,  to  compel  a  public  board  to  perform 
an  omitted  duty,  in  a  case  where  the  relator  is  not  directly  injured  by 
its  non-])erformance  {People  v.  Regents  of  University,  4  Mich.  98) ; 
to  correct  the  judgment  of  a  board  of  police  of  Mississippi  {Board  of 
Police  w.  Grant,  \7  Wi&Q.  77);  to  review  the  discretion  of  the  local 
board  of  trustees  of  common  schools,  in  respect  to  the  discipline  and 
management  of  a  school  {People  v.  School  Officers,  18  Abb.  Pr.  165)  ; 
to  compel  school  directors  to  exonerate  and  discliarge  a  property 
owner  from  a  school  tax  assessed  by  them  against  them  {Sc/wol  Directors 
V.  Anderson,  45  Penn.  St.  388)  ;  to  compel  the  managers  of  an  elec- 
tion of  sheriff  to  return  a  candidate  as  duly  elected,  after  they  have 
already  certified  to  the  governor  that  the  election  was   null   and  void 
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{State  V.  Bruce,  3  Brev.  [S.  C]  264) ;  or  to  dictate  to  a  board  of 
supervisors  and  determine  what  its  judgment  shall  be,  where  it  acts 
judicially.     Tilden  v.  SoGra/rnento  Co.,  41  Cal.  68. 

§  6.  Supervisors.  A  mandamus  will  not  be  allowed  against  a 
board  of  supervisors  in  the  following  cases  : 

1.  To  compel  them  to  issue  a  certificate  of  election  to  one  whom 
they  have  declared  not  to  be  elected  to  an  office.  Magee  v.  Super- 
visors, 10  Cal.  376. 

2.  To  order  a  special  election  claimed  to  be  rendered  necessary  by 
the  resignation  of  certain  officers.     People  v.  Supervisors,  14  Cal.  102. 

3.  To  compel  the  clerk  of  the  board  to  countersign  bonds  which  tlie 
board  are  bound  to  issue,  when  he  has  not  been  directed  by  the  latter 
so  to  do,  and  they  have  given  him  no  opportunity  to  do  it.  People  v. 
San  Francisco,  27  Cal.  655. 

4.  To  compel  them  to  allow  the  amount  claimed  by  a  constable  for 
serving  subpoenas,  the  allowance  of  the  claim  being  a  matter  of  dis- 
cretion.    Ex  parte  Farrington,  2  Cow.  407. 

5.  To  compel  them  to  allow  the  salary  of  an  associate  judge  of  the 
general  sessions,  there  being  other  adequate  remedy  at  law  for  the 
relator.     Ex  parte  Lynch,  2  Hill,  45. 

6.  To  compel  them  to  lay  out  a  road  where  the  necessary  proceed- 
ings have  not  been  had  for  that  purpose.  State  v.  Supervisors,  9 
Wis.  554. 

7.  To  compel  them  to  allow  a  claim  where  they  have  a  discretion  as 
to  the  amount  of  a  claim  to  be  allowed  against  the  county  for  services 
{HuUy.  Supervisors,  19  Johns.  259;  Ex  parte  Benson,  7  Cow.  363) ;  or 
to  di-aw  an  order  upon  the  treasury  if  there  is  no  money  in  the  treasury 
to  pay  it.     GoinnwnwealtTi  v.  Coirvmissioners,  5  Binn.  536. 

§  7.  Treasurers  of  counties.  The  cases  where  the  county  treas- 
urer cannot  be  compelled  by  mandamus  to  act  may  be  illustrated  by 
the  following  : 

He  cannot  be  compelled  to  pay  a  claim  against  the  county  where  the 
supervisors  exceeded  their  jurisdiction  in  allowing  the  claim.  People 
V.  Lawrence,  6  Hill,  244.  See,  also,  as  illustrating  the  doctrine  in  this 
case.  The  People  y.  Stout,  23  Barb.  349. 

§  8,  State  executive  officers.  It  has  been  held  that  a  mandamus 
would  not  lie  against  the  governor  of  a  State  to  compel  him  to  grant 
a  commission  {Hawkins  v.  Governor,  1  Ark.  570)  ;  or  to  peiform  a 
ministerial  act  devolved  upon  him  by  the  laws  of  the  State  {Low  v. 
Towns,  Governor,  8  Ga.  360) ;  or  to  return  a  bill  which,  having 
passed  the  general  assembly,  and  having  been  certified  by  the  proper 
officers  of  both  houses,  is  presented  to  him  for  his  consideration  {I^eo- 
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jple  V.  Tates,  40  111.  120) ;  or  to  issue  a  certificate  to  a  railroad  com- 
pany, provided  for  by  an  act  of  cone;ress,  until  the  provisions  of  the 
law  liave  been  complied  with.     State  v.  Kirkwood,  14  Iowa,  162. 

So  it  has  been  held,  in  Missouri,  that  the  law,  requiring  the  governor 
to  grant  a  commission  to  the  person  who  has  received  a  proper  certifi- 
cate from  the  county  court,  of  election  as  a  county  judge,  is  not  a  mere 
ministerial  duty,  but  an  official  act  imposed  upon  him  by  the  constitu- 
tion, and  that  the  supreme  court  has  no  power  to  issue  a  mandamus 
to  compel  hun  to  do  so.     State  v.  Fletcher^  39  Mo.  388. 

Where  no  action  can  be  maintained  for  a  claim  against  the  State, 
the  courts  will  not  permit  them  to  be  enforced  circuitously  by  a  man- 
damus against  the  treasurer.  Weston  v.  Dane^  51  Me.  461.  And 
where  an  auditor  of  State  possessed  judicial  powers,  it  was  held  that 
the  courts  would  not  permit  an  inquiry  into  the  exercise  of  them  by 
mandamus.  People  v,  Adam^  3  Mich.  427.  So,  in  Missouri,  it  has 
been  held  that  a  mandamus  would  not  lie  to  compel  the  State  auditor 
to  audit  and  settle  a  bill  of  costs,  even  though  certified  by  tlie  county 
judge  and  circuit  attorney,  as  required  by  law  {State  v.  Fletcher,  39 
Mo.  388)  ;  or  to  compel  the  State  treasurer  to  pay  over  the  principal 
and  interest  of  State  bonds,  without  a  special  act  of  the  legislatiu*e 
authorizing  and  commanding  him  to  do  so.  State  v.  Bishop,  42  Mo. 
504.  So,  in  Texas,  it  has  been  held  that  a  mandamus  does  not  lie  to 
compel  the  State  treasurer  to  pay  a  warrant  signed  by  the  governor 
and  attorney -general,  acting  as  a  board  of  school  commissioners, 
though  in  accordance  with  the  law,  as  his  action  in  the  premises  is  offi- 
cial, and  he  is  not  subject  to  the  judiciary  in  that  respect,  but  is  the 
judge  of  his  official  duties.  Houston,  etc.,  E.  Co.  v.  Randolph,  24 
Tex.  317. 

And  a  State  treasurer  cannot,  by  mandamus,  be  compelled  to  pay  a 
debt  which  the  general  assembly  has  constitutionally  directed  him  not 
to  pay.      Wilson  v.  Jenkins,  72  N.  C.  5  ;  Shaffer  v.  Jenkins,  id.  275. 

§  9.  Municipal  ollicers.  It  has  been  held  that  a  mandamus  would 
not  lie  in  the  following  cases:  1.  In  favor  of  one  claiming  to  be  clerk 
of  a  city  to  compel  his  predecessor  to  deliver  up  the  books  and  papers 
of  the  office  where  he  has  another  specific  remedy  under  the  statutes  of 
the  State.     People  v.  Stevens,  5  Hill,  616. 

2.  In  favor  of  a  bidder  on  proposals  for  estimates  where  there  is  no 
contract  made  by  him,  and  approved,  as  required  by  law,  as  until  then 
he  has  no  clear  legal  right.  People  v.  Croton  Aqiieduct  Board,  26 
Barb.  240. 

3.  In  favor  of  the  holder  of  a  warrant  of  a  city,  drawn  hy  the 
comptroller,  where  there  is  doubt  whether  the  person  is  entitled  to  the 
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money,  there  being  another  claimant,  who  has  sued  the  city  therefor, 
and  the  mayor  refuses  to  sign  the  warrant.  People  v.  JJooth,  49  Barb. 
31 ;  32  How.  (N.  Y.)  17. 

§  10.  County  and  town  officers.  "Where  a  county  treasurer  has  no 
money  m  his  hands  with  which  to  pay  claims  against  the  county,  and 
it  is  not  within  his  power  or  duty  as  treasurer  to  provide  them,  a  man- 
damus should  not  issue  to  compel  payment.  People  v.  Edmonds,  19 
Barb.  472 ;  Moses  on  Mand.  99. 

So,  a  mandamus  will  not  lie  to  compel  a  county  auditor  to  draw  an 
order  on  the  county  treasurer,  where  he  has  not  the  authority  to  fix  the 
amount,  unless  such  amount  has  been  ascertained  and  liquidated  by  the 
proper  authority.  Commissioners  v.  Auditor^  1  Ohio  St.  322.  So,  a 
mandamus  was  refused  to  compej  the  clerk  of  a  school  district  to  amend 
his  records,  where  it  appeared  he  had  ceased  to  be  clerk,  and  had  removed 
without  the  jurisdiction  of  the  court.  Mason  v.  Dist.  No.  14,  20  Vt. 
487. 

As  the  granting  of  the  vn'it  depends  to  some  extent  upon  the  discre- 
tion of  the  court,  it  would  appear  proper  for  the  court  to  look  into  the 
facts  returned,  and  if  it  should  appear  that  the  collector  against  whom 
the  mandamus  was  sought  would  have  no  authority  to  collect  the  same, 
the  court  should  refuse  to  issue  the  process.  Waldron  v.  Lee,  5  Pick. 
333. 

§  11.  Private  corporations.  This  extraordinary  legal  remedy  will 
not  be  allowed  in  favor  of  or  against  corporations  where  there  are  other 
general  and  adequate  remedies  at  law,  or  where  there  is  a  specific  remedy 
provided  by  statute.  King  v.  Water  Works  Co.,  6  Ad.  &  E.  355  ;  People 
V.  Supervisors,  etc.,  12  Barb.  217 ;  Tarver  v.  Com7mssioners,  17  Ala. 
527.  ]M  or  will  it  be  granted  unless  the  applicant  has  a  clear  right  to  the 
performance  of  the  duty,  and  will  be  injured  by  the  non-performance 
{People  V.  Supervisors,  64  N.  Y.  [19  Sick.]  600;  People  v.  Thompson, 
25  Barb.  73  ;  People  v.  Head,  25  111.  325) ;  nor  where  the  performance 
of  the  act  is  physically  impossible  {State  v.  Perine,  34  N.  J.  Law,  254 ; 
SilvertJiorne  v.  Warj^en,  R.  Co.,  33  N.  J.  173 ;  State  v.  Police  Jm^y,  22 
La.  Ann.  611)  ;  nor  to  compel  the  doing  of  an  act  prohibited  by  an  in- 
junction {Railroad  Co.  v.  Wyandot  Co.,  7  Ohio  St.  278) ;  nor  to  compel 
the  doing  of  an  unlawful  act  {Ross  v.  Lane,  11  Miss.  695  ;  Gilespie  v. 
Wood,  4  Humph.  [Tenn.]  437) ;  nor  where  the  proceeding  would  be 
ineffectual,  as  to  admit  a  person  to  a  medical  society,  from  which  he 
would  be  liable  to  immediate  ex]5ulsion  {Ex  parte  Paine,  1  Hill,  665) ; 
nor  to  prevent  an  anticipated  failure  of  duty.  State  v.  Carney,  3  Kans. 
88 ;  State  v.  Duhudet,  24  La.  Ann.  16. 
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And  in  Illinois  a  mandamus  does  not  lie  to  compel  a  railroad  com- 
pany to  institute  proceedings  to  condemn  lands,  whereof  they  have 
ohtained  possession.     Smith  v.  Chicago,  etc.,  R.  Co.,  67  111.  191. 

§  12.  Comptrollers,  auditors  and  canvassers.  It  has  been  held 
that  until  there  was  an  appropriation  for  the  purpose  of  paying  the 
salary  of  a  judge,  a  mandamus  would  not  lie  against  the  auditor  of  public 
accounts  to  pay  the  same.  Ex  i)arte  Tully,  4  Ark.  220.  And  a  patent 
for  land  cannot  be  set  aside  or  vacated  by  a  mandamus  requiring  the 
auditor  to  issue  another  patent  for  the  same  land.  Peojyle  v.  Auditor, 
3  111.  567.  Nor  will  a  mandamus  issue  to  compel  an  auditor  to  enter 
taxes  upon  a  tax  duplicate,  until  the  time  arrives  when  the  law  requires 
the  duty  to  be  performed.     Zanesville  v.  Auditor,  5  Ohio  St.  589. 

And  where  it  appeared  that  it  was  the  duty  of  the  comptroller  to 
audit,  adjust  and  settle  the  accounts  of  all  officers,  and  also  to  decide 
upon  the  justice  of  all  claims  against  or  by  the  State,  and  he  refused  to 
pay  a  sheriff  certain  fees  to  which  he  was  entitled,  and  the  latter  applied 
for  a  mandamus,  it  was  held  that  the  duty  of  the  comptroller  was  not 
merely  ministerial,  but  discretionary;  and  that  he  could  not  be  controlled 
in  the  exercise  of  this  discretion  by  mandamus.  Towle  v.  State,  3 
Fla.  202.  So  it  was  held  that  the  comptroller  of  the  city  of  New  York 
could  not  be  compelled  by  mandamus  to  draw  his  warrant  for  the  pay- 
ment of  charges  which  were  not  by  law  county  charges,  although 
audited  by  tlie  board  of  supervisors.  People  v.  Ilaios,  12  Abb.  Pr. 
192 ;  21  How.  (N.  Y.)  117.  And  it  does  not  lie  against  said  comptroller 
to  compel  the  payment  of  a  claim  against  the  corporation,  until  it  is 
audited  by  the  finance  department.  Peoj)le  v.  Brennan,  18  Abb.  Pr. 
100. 

As  to  canvassers,  their  duties  may  l)e  both  ministerial  and  judicial, 
or  either.  As  to  merely  ministerial  acts,  as  we  have  noticed,  they  may 
by  mandamus  be  required  to  perform  them ;  but  as  to  their  discretion- 
ary acts  or  judicial  functions,  the  proceeding  will  not  lie.  Thus,  where 
they  are,  among  other  things,  empowered  to  hear  and  determine  all 
contested  elections,  their  judgment  in  relation  thereto  cannot  be 
reviewed  by  mandamus.  Grier  v.  ShacMeford,  3  Brev.  491  ;  Mayor 
of  Vickshurgh  v.  Rainwater.  47  Miss.  547. 

The  general  rule,  that  courts  will  not  interfere  with  the  exercise  of  a 
discretion  or  final  judgment  of  canvassers,  is  illustrated  by  the  following 
cases :  Arberry  v.  Beavers,  6  Tex.  457 ;  People  v.  Supervisors,  12  Barb. 
217;  State-  v.  Rodman,  43  Mo.  256  ;  People  v.  Stevens,  5  Hill,  616; 
State  V.  CovinihKumcrs,  8  Nev.  309. 

§  13.  Miscellaneous.  As  we  have  referred  to  the  nature  and  char- 
acter of  the  remedy  by  mandamus,  and  shown  wlien  and  where  it  could 
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not  be  invoked  by  parties,  it  may  be  proper  in  conclusion  to  refer  to 
the  mode  by  which  the  commands  of  the  writ  are  enforced.  This  is 
by  an  attachment  for  the  contempt  of  the  court  from  which  the  writ 
issues.  The  practice  is  the  same  as  in  other  cases  of  contempt.  Peojple 
V.  Pearson^  3  111.  270.  But  the  practice  in  such  cases  is  frequently,  ii 
not  generally,  the  subject  of  statutory  regulation  in  the  various  States. 
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CHAPTER   XCIII. 

:  MANDATE. 

TITLE  I. 

OF  MANDATES  IN  GENERAL. 

ARTICLE  I. 

WHAT  A  MANDATE  18,  AND  THE  EIGHTS  AND  DUTIES  OF  THE  PARTIES. 

Section  1.  Definition.  A  mandate  is  when  one  nndertakes,  with- 
out recompense,  to  do  some  act  for  another  in  respect  to  the  thing 
bailed.  2  Kent's  Com.  568.  See,  also,  Eddy  v.  Livingston,  35  Mo. 
487.  Or,  as  defined  by  Story,  it  is  a  bailment  of  personal  property,  in 
regard  to  which  the  bailee  engages  to  do  some  act  without  reward. 
Story  on  Bailm.,  §  137.  In  the  case  of  a  deposit,  the  principal  object 
of  the  parties  is  the  custody  of  the  thing,  and  the  service  and  labor  are 
merely  occasional ;  in  the  case  of  a  mandate,  the  labor  and  services  are 
the  principal  objects  of  the  parties,  and  the  thing  is  merely  accessorial. 
Id.,  §  140.  The  person  employing  is  the  mandator  and  the  person  em- 
ployed is  the  mandatary.  And  a  familiar  illustration  of  a  mandate  is, 
the  undertaking  by  a  party  to  receive  money  and  deliver  it  to  another 
without  reward.  McNahh  v.  Lockliart,  18  Ga.  495  ;  Skelley  v.  Kahuy 
17  111.  170. 

§  2.  Nature  of  the  contract.  A  mandate  may  be  made  either  by 
express  or  implied  assent.  Thus,  if  money  is  bailed  to  a  man  upon  the 
faith  of  a  promise  made  by  him  to  take  and  deliver  it  to  a  banker,  or 
to  invest  it  in  the  public  funds,  or  to  lay  it  out  in  the  purchase  of  lands, 
this  is  an  express  mandate.  If  a  person  takes  charge  of  living  animals, 
or  perishable  chattels,  for  whose  preservation  and  safe-kecjiing  a  cei'taiu 
amount  of  work  and  labor,  skill  and  attention  is  neccssaril}'  requisite, 
and  which  such  person,  by  accepting  the  trust,  impliedly  undertakes  to 
furnish,  this  is  an  implied  mandate.  But  so  long  as  tliei-e  has  been  no 
actual  bailment  by  the  delivery  and  acceptance  of  the  chattel,  there  is 
no  binding  contract  of  mandate,  either  express  or  implied.  1  Wait's 
Vol.  IV.—  49 
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Law  &  Pr.  314,  It  is  not,  however,  necessary,  in  every  case,  in  oixier 
to  charge  a  mandatary  with  an  article  lost,  that  the  delivery  should 
have  been  made  to  him  individually,  or  to  one  expressly  or  specificidly 
authorized  to  receive  for  him  ;  but  an  agency  to  receive  may  be  implied 
in  the  same  manner  as  such  agency  may  be  implied  in  relation  to  arti- 
cles which  were  to  be  carried  for  hire.  Lloyd  v.  Barden,  3  Strobh.  (S. 
C.)  343. 

§  3.  Duties  of  mandatary.  The  general  principle  of  the  civil  law  is 
that,  although  a  bailee  is  at  liberty  to  reject  a  mandate,  jet,  if  he 
chooses  to  accept  it,  he  is  bound  to  perform  it  according  to  his  en- 
gagement ;  and  if  he  fails  so  to  do,  he  will  be  liable  for  all  dam- 
ages sustained  by  the  mandator  by  his  neglect,  in  like  manner  as  he 
would  be  liable  for  any  misfeasance.  Story  on  Bailm.,  §  164.  This 
was  likewise  considered  by  Sir  "William  Jones  to  be  the  rule  of  the 
English  law.  See  Jones  on  Bailm.  53,  120.  But  it  may  now  be  re- 
garded as  well  settled  that,  by  the  common  law,  a  mandatary,  or  one 
who  undertakes  to  do  an  act  for  another,  without  reward,  is  not  an- 
swerable for  omitting  to  do  the  act,  and  is  only  responsible  when  he 
attempts  to  do  it,  and  does  it  amiss.  In  other  words,  he  is  responsible 
for  a  misfeasance,  but  not  for  a  nonfeasance,  even  thougli  special  dam- 
ages are  averred.  Coggs  v.  Bernard,  2  Ld.  Raym  909  ;  Elsee  v.  Gat- 
ward,  5  Term  K.  143  ;  Thome  v.  Deas,  4  Johns.  84 ;  Balfe  v.  West, 
13  C.  B.  466  ;  S.  C,  22  Eng.  Law  &  Eq.  506;  M'Gee  v.  Bast,  6  J. 
J.  Marsh.  (Ky.)  455  ;  Ainsioorth  v.  Bachus,  5  Hun  (N.  Y.),  414.  The 
common  law  leaves  him  to  act  or  not  to  act  as  he  may  think  fit ;  he 
may,  therefore,  refuse  to  accept  the  chattel  when  it  is  tendered  to  him, 
and  no  action  can  be  maintained  against  him  for  so  doing.  But  if  he 
takes  it  and  carries  it  away,  he  then  acts,  he  has  commenced  the  work, 
and  he  is  responsible  for  any  subsequent  misfeasance.  Id. ;  Whitehead  v. 
Greetham,  2  Bing.  464 ;  Shilliheer  v.  Glyn,  2  Mees.  &  W.  143.  Thus, 
where  a  sum  of  money  was  bailed  to  a  23arty  upon  the  faith  of  an  under- 
taking made  by  him  to  cause  the  sum  to  be  paid  to  the  bailor  or  his  order 
at  a  distant  place,  it  was  held  that  the  bailment  of  the  money  was  a  suf- 
ficient consideration  for  the  undertaking,  and  that  the  mandatary  was 
responsible  for  the  nonfulfillment  of  his  engagement.  Id.  See,  also, 
Jenkins  v.  Motlow,  1  Sneed,  248 ;  Bland  v.  Womach,  2  Murpli.  373. 
So,  where  certain  iron  boilers  were  delivered  to  a  man  upon  fhe  faith 
of  an  undertaking  made  by  him  to  M^eigh  them  gratuitously  and  return 
them  to  the  bailor  in  as  perfect  and  complete  a  condition  as  they  were 
in  at  the  time  of  making  the  bailment  and  the  promise,  and  the  man- 
datary took  the  boilers  to  pieces  in  order  to  weigh  them,  but  refused  to 
put  them  together  again,  it  was  held  that  he  was  responsible  for  his 
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breach  of  contract,  and  that  he  must  make  good  the  damage  which  had 
been  sustained  by  the  mandator.  Bainhridge  v.  Finnstone,  8  Ad.  & 
El.  743.  So,  where  tiie  defendant  undertook,  vohmtarily  and  without 
consideration,  to  get  a  policy  of  insurance  renewed  on  account  of  the 
plaintiff,  but  did  it  so  negligently  that  no  benefit  was  derived  from  it, 
the  action  against  him  was  allowed  to  proceed.  Wilkmson  v.  Cover- 
dale,  1  Esp.  75.  See,  also,  Ferguson  v.  Porter,  3  Fla.  27,  38 ;  French  v. 
Heed,  6  Binn.  (Penn.)  308 ;  Ainsworth  v.  Backus,  5  Hun  (N.  Y.),  414. 

As  it  regards  the  mere  custody  of  the  thing  bailed,  the  mandatary 
stands  in  the  position  and  is  clothed  only  with  the  ordinary  liabilities 
of  a  naked  depositary.  Beardslee  v.  Richardson,  11  Wend.  25.  And 
see  Yol.  2,  tit.  Deposit.  He  is  bound  only  to  slight  diligence  and  is 
responsible  only  for  gross  neglect.  One  who  has  undertaken  gratui- 
tously to  convey  money  or  goods  from  one  place  to  another,  and  has 
entered  upon  the  trust  by  accepting  possession  of  the  money  or  the 
goods,  is  bound  to  exercise  the  same  care  and  diligence  in  the  execution 
of  the  task  that  a  person  of  ordinary  care  and  prudence  might  be  ex- 
pected to  exercise  in  the  conveyance  of  his  own  property.  If,  by  negli- 
gence and  mismanagement  in  the  accomplishment  of  his  undertaking, 
the  money  or  the  goods  are  lost  or  stolen,  injured  or  spoiled,  he  will 
be  responsible  for  the  loss.  Colyar  v.  Taylor,  1  Coldw.  (Tenn.)  372; 
Tracy  v.  Wood,  3  Mas.  (C.  C.)  132  ;  Lamjyley  v.  Scott,  24  Miss.  528 ; 
Rey  V.  Toney,  24  Mo.  600 ;  Sodowshj  v.  JTFarland,  3  Dana  (Ky.), 
205 ;  First  Nat.  Bk.  of  Carlisle  v.  Graham,  79  Penn.  St.  106 ;  S.  C, 
21  Am.  Pep.  49.  But  he  will  not  be  held  responsible  for  the  loss  of  the 
money  or  goods  if  he  is  forcibly  robbed  without  any  default  on  his  part. 
Walker  v.  British  Guarantee  Association,  18  Ad.  &  Ell.  (N.  S.)  277. 

If  a  chattel  is  bailed  to  a  workman  or  artificer  in  some  particular  art, 
craft,  or  profession,  upon  the  faith  of  an  undertaking  by  the  bailee  to 
mend,  repair,  or  improve  it  gratuitously  for  the  benefit  of  the  manda- 
tor, the  mandatary  must  complete  the  work  within  a  reasonable  period, 
and  must  be  especially  mindful  that  the  article  is  not  injured  in  his 
hands  during  the  performance  of  his  work,  through  a  want  of  that 
knowledge  and  skill^which  every  workman  and  artificer  in  that  particular 
art  or  craft  is  bound  to  possess.  The  situation  and  profession  of  the 
artisan  in  such  a  case  naturally  imply  that  he  is  possessed  of  compe- 
tent skill,  and  he  is  responsible  for  injuries  resulting  from  his  neglect 
to  use  it,  whether  he  is  or  is  not  to  be  paid  for  his  labor  and  pains. 
The  foundation  of  this  increased  liability  is  the  increased  confidence 
reposed  in  him,  which  induced  the  mandator  to  trust  him  with  the 
chattel  when  he  would  not  have  trusted  it  to  an  unskillful  person.  See 
Shiells  V.  Blackhurne,  1  H.  Bl.  158 ;  Percy  v.  M'dlaudon,  20  Mart. 
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(La.)  75  ;  Tomjpkins  v.  Saltmarsh,  14  Serg.  &  R.  275  ;  1  TV  ait's  Law 
&  Pr.  316.  But  if  a  person,  known  to  be  unskilled  in  the  particular 
work  or  employment  he  gratuitously  undertakes,  does  the  work,  at  the 
solicitation  of  a  friend,  with  such  ability  as  he  possesses,  he  stands  ex- 
cused, although  it  is  unskillfully  done ;  for  it  is  the  mandator's  own 
folly  to  trust  him,  and  the  party  engages  for  no  more  than  a  reasona- 
ble exertion  of  his  capacity.  Id. 

If  the  subject-matter  of  the  bailment  consists  of  living  animals,  the 
mandatary  is  bound  to  furnish  them  with  suitable  food  and  nourish- 
ment, and  generally  to  provide  them  with  all  such  things  as  are  essen- 
tial to  the  preservation  of  their  health,  and  his  neglect  so  to  do  will 
amount  to  a  positive  fraud  and  breach  of  trust.  Harter  v.  Blanchardy 
64  Barb.  617.  So,  if  he  negligently  permits  them  to  stray  away,  and 
they  are  lost,  he  is  responsible  for  the  loss.  See  Rey  v.  Toney,  24  Mo. 
600.  And  it  has  been  held  to  be  an  act  of  negligence,  sufficient  to 
render  a  gratuitous  bailee  responsible,  for  him  to  have  turned  a  horse 
after  dark  into  a  dangerous  pasture  to  which  he  was  unaccustomed,  and 
by  which  means  the  loss  of  the  horse  ensued.  Rooth  v.  Wilson,  1  B. 
&  Aid.  59 ;  2  Kent's  Com.  572.  So,  if,  while  the  horse  is  in  the 
bailee's  custody,  his  leg  becomes  broken,  and  the  bailor  resides  at  a 
distance,  the  bailee  is  bound  in  the  exercise  of  ordinary  care,  to  pro- 
vide for  the  animal's  keeping,  care  and  cure,  as  he  would  if  the  animal 
were  his  own,  and  he  would  be  guilty  of  gross  neglect,  were  he  to  omit 
making  such  provision.     Harter  v.  Blanchard,  64  Barb.  617. 

What  is,  and  what  is  not  gross  negligence,  amounting  to  a  breach  of 
trust,  is  often  a  mixed  question  of  law  and  fact,  but  more  generally  a 
pure  question  of  fact,  to  be  determined  by  a  jury.  See  1  Wait's  Law 
&  Pr.  317 ;  Kirtland  v.  Montgomery,  1  Swan  (Tenn.),  452  ;  Door- 
mcm  V.  Jenkins,  2  Ad.  &  El.  256 ;  S.  C,  4  Nev.  &  M.  170.  In  an 
action  against  a  mandatary  for  the  loss  of  property  bailed  to  him,  his 
concomitant  acts  and  declarations,  immediately  before  and  after  the 
loss,  are  admissible  in  evidence  to  disprove  his  negligence.  But  it  is 
otherwise  of  his  own  testimony.  Totnjpkins  v.  Saltmm'sh,  14  Serg.  & 
P.  275.  And  the  general  rule,  that  a  mandatary  is  responsible  for 
gross  negligence  only,  is  applied  solely  to  cases  where  he  is  in  the  ac- 
tual performance  of  some  act  or  duty  intrusted  to  him  in  regard  to  the 
property.  If  he  violates  his  trust  by  a  misuser  of  the  property,  or  does 
any  other  act  inconsistent  with  his  contract,  or  in  fraud  of  it,  he  will 
clearly  be  liable  for  all  losses  and  injuries  resulting  therefrom.  Story 
on  Bailm.,  §  188.  And  see  Catlin  v.  Bell,  4  Camp.  183  ;  Ulmer  v. 
Ulmer,  2  Nott  &  McC.  (S.  C.)  489. 
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§  4.  Rights  of  mandatary.  It  is  of  the  very  essence  of  the  con- 
tract of  mandate  that  it  be  gratuitous.  Lafourche  Navigation  Co.  v. 
Collins,  12  La.  Ann.  119.  But  if  the  mandator  contemplates  any 
thing  to  be  done  on  his  goods  l^y  which  the  mandatary  must  or  may 
incur  expenses,  he  is  bound  to  reimburse  hnn.  Stdry  on  Baihn.,  §§  154, 
197.  And  see  Harter  v.  Blanchard,  G-l  Barb.  617.  If,  however,  the 
expenses  are  unnecessary  or  extravagant,  or  arise  from  the  gross  negli- 
gence or  fraud  of  the  mandatary,  or  from  his  exceeding  his  authority, 
they  are  not  reimbursalile.  Id.  ;  Pelletier  v.  Howinage,  2  La.  529. 

In  general,  a  mandatary  cannot  be  said  to  have  any  special  property 
in  the  thing  bailed  to  hmi,  but  only  a  possessory  interest,  imless  he  has 
incurred  expenses  al^out  it,  for  whicli  he  has  a  lien.  He  has,  however, 
a  right  of  action  flowing  from  his  possessory  title,  for  any  tort  done  to 
the  thing  while  in  his  possession,  especially  if  he  is  liable  over  to  the 
mandator  in  such  a  case.  See  Steaniboat  Company  v.  Atkins,  22 
Penn.  St.  522 ;  Kellogg  v.  Sweeney,  1  Lans.  (I^.  Y.)  403 ;  Nicolls  v. 
Bastard,  2  Cr.  M.  &  E.  659 ;  Siekles  v.  Gould,  51  How.  (N.  Y.)  22 ; 
Story  on  Baihn.,  §  93,/.  VoL  2,  tit.  Deposit. 

The  general  responsibility  of  the  mandatary  may  be  varied  by  a 
special  contract  of  the  parties.  See  Yol.  2,  521,  522.  But  a  manda- 
tary cannot,  any  more  than  any  other  bailee,  stipulate  for  an  exemp- 
tion of  liability  for  his  own  fraudulent  acts  or  omissions.  Story  on 
Baihn.,  §  182,  a. 

§  5.  Determination  of  mandate.  The  contract  of  mandate  may  be 
dissolved  in  a  variety  of  ways,  as  by  the  death  of  the  mandatary  or  of 
the  mandator ;  or  by  a  change  of  the  state  of  the  parties,  as,  if  either 
party,  being  a  female,  marries  before  the  execution  of  the  mandate  ;  or 
if  either  party  becomes  insane,  or  non  compos  mentis,  or  is  put  under 
guardianship.  So,  the  contract  may  cease  by  a  revocation  of  the  au- 
thority, either  l)y  operation  of  law,  or  by  the  act  of  the  mandator- 
Story  on  Baihn.*  §^  206,  207. 

And,  at  common  law,  the  contract  may  be  dissolved  by  the  renuncia- 
tion of  the  mandatary,  at  any  time  before  he  has  entered  upon  its  exe* 
cution.     See  ante.,  385,  §  2. 
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MASTER  AND  SERVANT. 

TITLE  I. 

GENEEAL  PRINCIPLES  RELATING  TO  MASTER  AND 

SERVANT. 

ARTICLE  I. 

THE    RELATION,    HOW     CONSTITUTED    AND    DETERMINED. 

Section  1.  Defiiiitiou  of  the  relation.  The  relation  of  master  and 
servant  lias  its  foundation  in  convenience,  whereby  a  man  is  directed 
to  call  in  the  assistance  of  others,  where  his  own  skill  and  labor  will 
not  be  sufficient  to  answer  the  cares  incumbent  upon  him.  1  Broom  & 
Had.  Com.  (Wait's  ed.)  327.  In  the  complicated  intercourse  of 
modern  society,  a  great  proportion  of  the  business  of  human  life  must 
be  carried  on  through  the  instrumentality  of  others ;  and  since  slavery 
does  not  now  exist,  either  in  England  or  in  this  country,  it  seems  to 
follow  inevitably,  not  only  that  the  relationship  of  master  and  servant 
must  exist,  but  also  that  it  must  exist  by  virtue  of  some  agreement, 
either  express  or  implied,  between  the  parties.  See  Metzner  v.  Bolton^ 
9  Exch.  h\%;Fawcett  v.  Cash,  5  B.  &  Ad.  904;  3  Nev.  &  M.  177; 
Iloxie  V.  Lincoln,  25  Vt.  206 ;  Derocher  v.  Continental  Mills,  58  Me. 
217 ;  S.  C,  4  Am.  Rep.  286.  At  the  common  law,  servants  were 
divided  into  several  classes  or  grades,  as  menial  servants  or  domestics, 
apprentices,  laborers  stewards,  factors,  bailiffs,  etc.  See  1  Broom  & 
Had.  Com.  (Wait's  ed.)  329-335.  In  England,  this  classification  is  still 
mamtamed,  and  the  relation  of  master  and  servant,  as  it  respects  each 
class  or  grade,  is  subject  to  rules  or  regulations  peculiar  to  itself.  See 
Id.  The  term  "  servants  "  has  sometimes  been  construed  in  a  restricted 
sense,  and  held  to  embrace  those  only  who,  in  common  parlance,  are 
called  servants ;  that  is,  hirelings,  who  make  a  part  of  a  man's  family, 
employed  for  money,  to  assist  in  the  economy  of  the  family,  or  in  mat- 
ters-connected within.  Ex  parte  Meason,  5  Binn.  (Penn.)  167 ;  Boniface 
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V.  S'-ott,  3  Serg.  &  E.  352 ;  Burgess  v.  Carpenter,  2  S.  C.  7 ;  S.  C,  16 
Am.  Eep.  643.  And,  in  England,  it  has  been  repeatedly  held  that, 
where  legacies  are  left  to  the  testator's  servants,  none  are  entitled  to 
sufih  legacies  except  those  properly  embraced  in  the  class  of  menial  or 
domestic  servants.  See  TownsJiend  v.  Windham,  2  Vern.  51:6 ;  JTer- 
hcrt  V.  Beid,  16  Yes.  481 ;  Ogle  v.  Morgan,  10  Eng.  Law  &  Eq.  92 ; 
Booth  V.  Dean,  1  Myl.  &  K.  560 ;  Darlovj  v.  Edwards,  1  Hnrlst.  & 
C.  547 ;  S.  C,  0  Jiir.  (N.  S.)  336.  In  this  country,  the  word  servant  is 
one  of  wide  legal  import,  being  indiscriminately  applied  to  all  persons 
of  whatever  rank  or  position,  Mdio  are  in  the  employ,  and  subject  to 
the  direction  or  control  of  another.  See  Haskins  v.  Itoyster,  70  '^.  C. 
601 ;  S.  C,  16  Am.  Eep.  780 ;  Jeter  v.  Blocker,  43  Ga.  331 ;  Da7nel 
v.  Swearengen,  6  S.  C,  297 ;  Walker  v.  Cronin,  107  Mass.  555. 

A  person  may  be  the  general  servant  of  one,  and  the  special  servant 
of  another ;  that  is,  he  may  perform  special  services  for  one  while  he 
is  the  general  servant  of  another,  and  while  performing  such  special 
service  he  will,  as  to  that  particular  service,  be  the  servant  of  the  one 
for  whom  such  services  are  performed.  Vary  v.  B.,  C.  B.  <&  J/.  R. 
C'o.,  42  Iowa,  246. 

§  2.  Of  master  and  apprentice.  Among  persons  coming  within 
the  legal  description  of  servants  are  usually  included  apprentices,  who 
are  bound  to  service  for  a  term  of  years,  to  learn  some  art  or  trade. 
By  the  common  law,  persons  of  full  age  may  bind  themselves  appren- 
tices. 4  Com.  Dig.  94.  And  in  contracts  between  persons  of  full  age, 
a  master  and  a  person  willing  to  be  instructed  in  the  character  of  ap- 
prentice, the  agreement  is  to  be  carried  into  effect  as  all  other  contracts^ 
according  to  the  stipulation  of  the  parties.  Coramonviealth  v.  Stur- 
geon, 2  Brown  (Penn  ),  208.  The  relation  generally  arises,  liowever, 
between  minors  and  adults,  in  which  case  it  is  held  that  the  minor  is 
not  bound,  unless  his  father  or  guardian  joins  in  the  execution  of  the 
indenture.  Blunt  v.  Melcher,  2  Mass.  228 ;  Peters  v.  Lord,  18  Conn. 
337 ;  Guthrie  v.  Murphy,  4  "Watts  (Penn.),  80 ;  Handy  v.  Brown,  1 
Cranch  (C.  C),  <o\<d ;  Loldell  v.  Allen,  9  Gray,  377;  Phelps  \.  Culver, 
6  Yt.  430 ;  Cuming  v.  Hill,  3  B.  &  Aid.  59  ;  Commomoealth  v.  Atkin- 
son, 8  Phil.  (Penn.)  375.  See  ante,  Yol.  3,  578,  Hire  of  Services.  But 
see  Woodruff  v.  Logan,  6  Ark.  276 ;  Wood  v.  Fenioick,  10  Mees.  <fe 
W.  195.  Xor  can  a  minor  be  bound  as  an  apprentice  at  common  law 
for  any  purpose,  except  to  learn  some  lawful  trade,  business,  or  occu- 
pation. Indentures  of  apprenticeship  to  serve  generally  cannot,  there- 
fore, be  supported.  Bespidtllca  v.  Keppele,  2  Dall.  (Penn.)  197.  And 
see  United  States  v.  Bainhridge,  1  Mas.  (C.  C.)  71.  And  a  master 
who  takes  an  apprentice,  for  the  purpose  of  instructing  him  in  any  par- 
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ticiilar  ai't  or  trade,  has  no  right  to  require  services  from  him  as  a 
menial  or  house  servant.  Commonwealth  v.  Ilempcrly,  3  Penn.  Law 
Jour.  Rep.  49. 

The  contract  of  an  infant  with  an  apprentice  is  so  far  binding  upon 
him  as  to  be  operative,  unless  he  avoids  it.  The  King  v.  Inhahitants 
of  St.  Petrox,  4  T.  R.  196.  But  the  binding  of  an  apprentice  to  a 
married  woman  at  common  law  is  void.  Bex  v.  Guildford.,  2  Chit. 
284,  So,  it  is  an  established  rule  of  the  English  and  American  law, 
that  the  relation  of  master  and  apprentice  cannot  be  created,  and  the 
corresponding  rights  and  duties  of  the  parent  transferred  to  a  master, 
except  by  deed.  King  r.  Inhahitants  of  Boio,  4  Maule  &  Selw.  383 ; 
CommonioeaWi  v.  Wilhank,  10  Serg.  &  R.  416;  Squires  v.  W1ii][)ple, 
2  Yt.  Ill ;  Peters  v.  Lord.,  18  Conn.  337.  Nor  is  an  apprentice  bound 
by  indentures  unless  he  is  himself  a  party  thereto.  Balch  v.  Smith, 
12  N.  H.  437;  Matter  of  McDoide,  8  Johns.  328;  Pierce  v.  Massen- 
lurg,  4  Leigh  (Ya.),  493 ;  Hudson  v.  Warden,  39  Yt.  382 ;  Bex  v. 
Bijjon,  9  East,  295.  And  his  assent  must  be  distinctly  expressed  in 
the  indenture.  Harper  v.  Gilbert,  5  Gush.  417.  And  he  is  not  liable 
for  a  breach  of  the  covenants  of  the  indentures,  although  he  executes 
them  with  his  father  or  guardian,  but  the  father  or  guardian  alone  is 
liable  thereon.  Wliitley  v,  Loftus,  8  Mod.  191;  Harney  v.  Oioen,  4 
Blackf.  (Ind.)  337;  Hiatt  v.  Gihner,  6  Ired.  (N.  C.)  450.  Thus,  a 
father  may  covenant  that  his  son  shall  serve  for  a  certain  term,  yet  the 
son  may  serve  or  not  at  his  option,  and  if  he  does  not  serve,  the  father 
is  liable  upon  his  covenants  as  much  as  though  he  had  the  power  to 
enforce  the  service.  Cuming  v.  Hill,  3  Barn.  &  Aid.  59.  Where  the 
father  joins  with  the  infant  in  the  indentures,  the  master  has  his  reme- 
dies against  third  persons  for  enticement,  on  the  principles  usually 
applicable  to  servants.  Cox  v.  Muncey,  6  C.  B.  (N.  S.)  375.  See 
fost,  407,  art.  4,  §  2. 

It  has  been  questioned  whether  an  indented  apprentice  can  be  assigned 
by  one  master  to  another ;  and  in  one  case  it  was  concluded  that  such 
an  assignment  might  be  good,  by  way  of  covenant  between  the  mas- 
ters, though  not  as  an  assignment  to  pass  an  interest  in  the  apprentice. 
Nicker  son  v.  Howard,  19  Johns.  113.  See  Hayes  v,  Willio,  4  Daly 
(N.  Y.),  259.  But  the  better  doctrine  is  that  an  apprenticeship  cannot 
be  assigned,  the  master  having  a  mere  personal  trust.  Bavifi  v.  Cohurn. 
8  Mass.  299  ;  Haley  v.  Taylor,  3  Dana,  222  ;  Camj^bell  v.  Cooper,  34 
N.  H.  49 ;  Tucker  v.  Magee,  18  Ala.  99.  And  a  note  given  for  the 
assignment  of  the  time  of  an  apprentice  is  held  to  be  witliout  consider- 
ation, and  void.  Walker  v.  Johnson,  2  Cranch  (C.  C),  203.  And 
although  the  apprentice  consents    to   the  transfer,  he  is  not   bound 
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thereby,  but  may  avoid  the  same  at  his  option.  Baxter  v.  Burfield^  2 
Strange,  1266.     See  Page  \.  Harsh,  36  N.  H.  305. 

The  master  is  under  an  obligation  to  instruct  the  apprentice  in 
the  mysteries  of  the  trade  or  business  to  which  he  is  bound.  Bex 
V.  Peck,  Salk.  'o^.  And  he  must  treat  the  apprentice  in  a  humane 
manner.  McGrath  v.  Herndon,  4  T.  B.  Monr.  480.  And  he 
will  be  held  liable  for  any  abuse  of  his  authority  to  correct  the  appren- 
tice for  negligence  or  misbehavior.  King  v.  Keller^  2  Show.  289  ; 
Commomoealth  v.  Baird,  1  Aslim.  (Penn.)  267.  But  in  order  tu  render 
the  master  liable  on  his  covenant  to  teach  a  trade,  it  must  appear  that 
the  apprentice  was  ready  and  willing  to  be  taught  {Raymond  v.  Min- 
ton,  L.  E..,  1  Exch.  244),  and  that  he  was  competent  to  learn  the  trade. 
Philips  V.  ClijX  4  H.  &  N.  168  ;    Wright  v.  Brown,  5  Md.  37. 

Where  the  mode  in  which  the  apprentice  shall  be  bound  is  prescribed 
by  statute,  a  full  compliance  with  the  provisions  of  the  statute  is  re- 
quii'ed.  The  authority  to  take  minor  children  from  their  parents,  and 
bind  them  to  strangers,  as  servants,  being  in  derogation  of  natural  right, 
must  be  strictly  construed,  and  exercised  in  exact  conformity  to  the  powers 
given  and  the  rules  prescribed.  Nothing  is  to  be  presumed  in  aid  of 
such  authority,  but  every  thing  which  is  required  for  its  support  must 
be  affirmatively  shown.  Beidell  v.  Morse,  19  Pick.  358.  And  see 
Ilowry  V.  Calloway,  48  Miss.  587  ;  Whitmore  v.  Whitconib,  43  Me.  458  ; 
Rumney  v.  Ellsworth,  4  N.  H.  139.  In  some  of  the  States  defective 
indentures  are  held  to  be  absolutely  void  {(Jhaudet  v.  Stone,  4  Bush 
[Ky.],  210  ;  Guthrie  v.  Murjjhy,  4  Watts,  80  ;  Austin  v.  McCluney,  5 
Strobh.  [S.  C]  104 ;  Butler  v.  Ilubhard,  5  Pick.  250),  while  in  other 
States  they  are  not  deemed  void,  but  voidable  only.  Luhy  v.  Cox,  2 
Harr.  (Del.)  184;  Fowler  v.  Ilollenheck,  9  Barb.  309.  '^qq  People  v. 
Weissenhach,  60  N.  Y.  (15  Sick.)  385.  But  in  either  case,  the  appren- 
tice may  remain  with,  or  leave  the  master  at  his  ojjtion.  People  v. 
I'illow,  6  N.  Y.  Leg.  Obs.  106  ;  S.  C,  1  Sandf.  672;  Fowler  v.  IIol- 
lenleck,  9  Barb.  309.  And  see  Ford  v.  Mc  Vay,  55  111.  1 19  ;  Doane 
V.  Cmel,  56  Me.  527. 

An  indenture,  signed  by  the  minor  and  not  by  his  parent  or  guardian, 
is  held  to  be  void.  Guthrie  v.  Murphy,  4  Watts,  80.  So,  of  an  in- 
denture signed  by  the  father  only,  and  not  by  the  apprentice.  IvItis 
V.  Norcross,  3  N.  J.  Law  (2  Penn.),  977.  Indentures  have  likewise  been 
declared  void  for  not  specifying,  as  the  statute  required,  some  ''  profes- 
sion, trade  or  employment "  in  which  the  apprentice  was  to  be  instructed. 
In  re  Goodenough,  19  Wis.  274.  See,  also,  People  v,  TLoster,  14  Abb. 
Pr.  (N.  S.)  414 ;  Burnhamw  Chapman,  17  Me.  385.  Ami  where 
the  statute  requires  the  indentures  to  be  sealed,  a  writmg  without  seal 
YoL.  lY,—  50 
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is  not  an  indentnre,  nor  binding  as  such.  -  NicTierson  v.  Easton^  12 
Pick.  110;  Doiod  v.  Dmis,  4  Dev.  (N.  C.)  L.  61  ;  Com.  v.  WdbanA; 
10  Serg.  &  R.  416.  So,  if  the  overseers  of  the  poor  or  other  oflicers 
bind  an  apprentice  as  a  pauper,  when  he  is  not  in  fact  so,  the  articles 
are  void.  Heidellx.  Morse,  19  Pick.  358.  See,  also,  Comas  v.  Reddish, 
35  Ga.  236.  And  if  the  statute  requires  the  indentures  to  be  approved 
by  a  certain  court  or  officer,  a  neglect  to  comply  with  this  requisition 
is  fatal  to  the  validity  of  the  indentures.  Morrill  v.  Kennedy,  22 
Ark.  324.  So  if  the  statute  requires  indentures  to  be  sealed,  acknowl- 
edged and  recorded,  a  failure  in  any  of  these  respects  renders  the  indent- 
ures invalid.      Bolton  v.  Miller,  6  Ind.  262. 

But  an  indenture  of  apprenticeship,  containing  covenants  on  the  part 
of  the  master  which  are  not  prescribed  by  the  statute,  is  not  thereby 
rendered  void,  unless  they  were  inserted  by  fraud  or  mistake.  Coch- 
ran V.  Davis,  5  Litt.  (Ky.)  118. 

The  respective  rights,  obligations  and  duties  of  master  and  appren- 
tice will  more  fully  appear  in  subsequent  articles. 

§  3.  Of  master  and  liired  servant.  The  strictly  legal  relation  of 
master  and  servant  rests  wholly  upon  contract.  The  one  is  bound  to 
render  the  service,  and  the  other  to  pay  the  stipulated  consideration. 
See  2  Kent's  Com.  258.  As  a  general  rule,  every  person  of  the  full  age 
of  twenty-one  years,  and  not  under  any  legal  disability,  is  capable  of 
becoming  either  a  master  or  a  servant.  But,  in  order  that  a  contract  of 
hiring  and  ser^nce  may  be  legally  binding,  it  is  necessary  that  at  the 
time  such  a  contract  is  entered  into,  the  party  about  to  be  hired  should 
be  free  from  any  other  engagement  incompatible  with  that  into  which 
he  is  about  to  enter,  or,  in  other  words,  he  must  be  std  juris.  See 
Rex  V.  Dunton,  15  East,  352 ;  Rex  v.  Beaidieu,  3  M.  &  S.  229  ; 
Hoxie  V,  Lincoln.,  25  Yt.  206;  Grove  v.  Hodges,  55  Penn.  St.  504; 
Tewksbury  v.  C  Connell,  21  Cal.  60.  As  to  the  parties  not  competent 
to  enter  into  the  contract,  see  atite,  Yol.  3,  578,  Hire  of  Services,  §  1. 

§  4.  Of  contracts  of  hiring.  By  the  common  law,  a  servant  might 
be  hired  either  by  deed  or  by  a  parol  contract,  the  only  distinction  being, 
that  when  he  was  hired  by  deed,  he  could  only  be  discharged  from 
the  service  by  an  equally  formal  instrument,  but  when  the  hiring  was 
by  parol,  he  might  also  be  discharged  by  parol.  Smith  on  Master  and 
Servant,  16 ;   Rex  v.  Daniel,  6  Mod.  1S2. 

In  England,  if  no  time  is  limited  either  expressly  or  by  implication, 
for  the  duration  of  a  contract  of  hiring  and  service,  the  hiring  is  con- 
sidered as  a  general  hii'ing,  and,  in  point  of  law,  a  hiring  for  a  year. 
Foxall  V.  International  Land  Credit  Conpany,  16  L.  T.  (N.  S.)  637; 
Lilley  v.  Elwin,  11  Q.  B.  742;  Fawcett  v.  Cash,  3  Nev.  &  M.  177; 
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S.  C,  5  B.  &  Ad.  904.  And  this  rule  is  held  to  be  applicable  to  all 
contracts  of  hiring  and  service,  whether  written  or  unwritten,  whether 
express  or  implied,  and  whatever  may  be  the  nature  of  the  ser\dce.  Id. ; 
JIuttman  v.  Boulnois,  2  Car.  &  P.  511 ;  Hex  v.  Woi^field.)  5  T.  R.  506  ; 
Beeston  v.  Collyer,  2  Car.  &  P.  607;  S.  C,  4  Bing.  309;  Davis  v. 
Marshall,  4  L.  T.  (JST.  S.)  216.  The  rule  is  not,  however,  an  inflexible 
one,  and  does  not  apply  where  the  contract  contains  stipulations  incon- 
sistent with  the  application  of  it,  or  where,  from  some  well-known 
(nistom  upon  the  subject,  the  parties  may  be  considered  to  have  con- 
tracted with  reference  to  such  custom,  and  thus  to  have  excluded  its 
application.  Evans  v.  lioe,  L.  R.,  7  C.  P.  138  ;  2  Eng.  Rep.  116  ;  Baxter 
\.  JS'urse,  6  Man.  &  G.  935.  Xor  does  the  rule  apply  to  cases  in  which 
there  has  been  a  service,  but  no  contract  of  hiring,  and  no  circumstances 
from  which  a  contract  can  be  implied.  See  Beeston  v.  Collyer,  4 
Bing.  313 ;  Bayley  v.  Rimell,  1  Mees.  &  W.  506.  And  a  contract  of 
liiring  cannot  be  presumed  where  the  circumstances  tend  rather  to 
rebut  such  a  presumption,  as  where  paupers  have  been  taken  to  live 
with  their  relatives,  or  others,  out  of  charity  {^Rex  v.  liichinghall,  7 
East,  373 ;  Bex  v.  Sow,  1  B.  &  Aid.  178) ;  or  where  the  agreement 
was  for  cohabitation,  and  not  for  service.  Bex  v.  Nortlivnng field,  1 
B.  &  Ad.  912;  Bradshaio  v.  Hay  ward.  Car.  &,  M.  591;  Smith  on 
Mast.  &  Serv.  42.  If  either  party  is  at  liberty  to  determine  the 
service  at  any  time  without  notice,  the  hiring  cannot  be  considered  a 
yearly  hiring  {Bex  v.  Great  Bowden,  7  B.  &  C.  249) ;  so,  if  the  hiring 
be  expressly  for  less  than  a  year,  although  done  purposely  to  avoid  the 
consequences  of  a  yearly  hiring  {Bex  v.  Coggeshall,  6  M.  ^fe  S.  264; 
Bex  V.  Mursley,  1  T.  R.  694)  ;  and  so,  if  the  master  does  not  have 
the  entire  control  over  the  servant  for  the  whole  time,  as,  if  he  is  at 
lil)erty  to  work  for  other  people  when  not  engaged  for  his  master 
{Rex  V.  Killingholme,  10  B.  &  C.  8(»2  ;  Beg.  v.  Bavenstonedale,  12 
Ad.  &  El.  73) ;  and  the  same  principle  is  applicable  when  the  number 
of  hours  the  servant  shall  work  is  limited  by  contract,  by  custom  or  by 
positive  statute.  Bex  v.  Edgmond,  3  B.  &  Aid.  107  ;  Beg.  v.  North- 
ovrram,  9  Q.  B.  24.  So,  if  certain  portions  of  the  year  are  specially 
excepted  {Bex  v.  Arlington,  1  M.  &  S.  622 ;  Bex  v.  St.  Helens 
Auckland,  4  B.  &  Ad.  718,  726) ;  or  even  if  the  servant  is  to  have  no 
pay  Sundays  {Bex  v.  Worth  Nibley,  5  T.  R.  21 ;  Bex  v.  Kingswinford, 
4  id.  219  ;  Bex  v.  Coivpen,  5  Ad.  &  El.  333) ;  or  h...lidays  {Beg.  v. 
Threkingham^  7  id.  866),  the  hiring  cannot  be  considered  a  hiring 
for  a  year.  Id.  So,  if  the  agreement  be  to  do  work  by  the  piece  or 
job,  it  is  not  a  yearly  hiring.  B<'X  v.  W'><>dhurst,  1  B.  <k  Aid.  325.  But 
if  the  hiring  be  for  a  year,  a  mere  stij)ulation  for  payment  by  piece- 
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work  will  not  render  it  less  a  j^early  hiring.  Kings'  Norton  v.  CaTti- 
den,  2  Strange,  1139;  Smitli  on  Mast.  &  Serv.  44. 

In  this  country  a  general  or  indefinite  hiring  \&  prima  facie  a  hiring 
at  will.  De  Briar  v.  Minturn^  1  Cal.  450  ;  Tatterson  v.  Suffolk  Manuf. 
Co.,  106  Mass.  56 ;  Prentiss  v.  Ledyard,  28  "Wis.  131 ;  Franklin 
Mining  Co.  v.  Harris,  24  Mich.  115.  But  it  has  been  held  that  a 
contract  for  hiring  at  so  much  per  month  will  readily  Ije  presiuned  a 
hiring  by  the  month,  even  if  nothing  was  said  as  tu  the  term  of  service. 
Beach  V.  Midlin,  34  N.  J.  Law,  343.  And  a  general  engagement 
of  a  servant  "  at  a  salary  of  fifteen  hundred  dollars  a  year,  payable 
weekly,"  unaffected  by  any  other  considerations  groMdng  out  of  the 
custom  of  the  place,  the  conduct  of  the  parties  or  other  extraneous 
evidence  disclosing  a  contrary  intention,  was  held  to  constitute  a  con- 
tract of  hiring  for  the  year.  Bleeker  v,  Johnson,  51  How.  (N.  Y.) 
380.     See  ante,  Yol.  3,  579,  title  Hire  of  Services,  §  2. 

§  5.  The  statute  of  frauds.  As  to  the  effect  of  the  statute  of 
frauds  upon  contracts  for  service,  see  ante,  Yol.  3,  593,  title  Hire  of 
Services,  §  8. 

§  6.  Illegality  of  contract.  See  title  Hire  of  Services,  §§  5,  6, 
Yol.  3,  586,  589.  In  some  cases,  professional  men,  manufacturers  or 
tradesmen,  on  taking  clerks,  apprentices  or  workmen  into  their  employ, 
require  them  to  enter  into  an  agreement,  that  they  will  not,  on  leaving 
their  service,  carry  on  a  profession,  inanufacture  or  trade,  similar  to  their 
own,  within  certain  hmits.  All  agreements  of  this  character  in  general 
restraint  of  trade  are  illegal  and  void,  and  cannot  be  enforced  either  at 
law  or  in  equity  ;  and  it  makes  no  difference  whether  they  are  under  seal 
or  not,  or  whether  they  are  made  with  or  without  consideration.  They 
are  void  as  being  contrary  to  public  policy.  Mitchell  v.  Reynolds,  10 
Mod.  130  ;  S.  C,  1  P.  Wms.  181 ;  Green  v.  Price,  13  M.  &  W.  695  ; 
Dnffey  v.  Shockey,  11  Ind.  71 ;  Oilman  v.  Diolght,  13  Gray,  356. 
Reasonable  agreements  in  partial  restraint  of  trade  have,  however, 
always  been  held  to  be  valid.  Lange  v.  Werk,  2  Ohio  St.  519  ;  Wright 
V.  Ryder,  36  Cal.  342  ;  Brewer  v.  Marshall,  4  Green's  Ch.  (IN".  J.)  537. 
But  there  must  be  some  consideration ;  and  without  a  consideration 
such  an  agreement,  if  under  seal,  ^vould  be  unreasonable  {Mallan  v. 
May,  11  M.  &  W.  665);  and  if  not  under  seal  would  be  nudum 
pactum.  Hitchcock  v.  Coker,  6  Ad.  &  E.  438.  The  adequacy  of 
the  consideration  will  not,  however,  be  inquired  into.  Id. ;  Moss  v. 
Hall,  5  Exch.  49 ;  Sainter  v.  Ferguson,  7  C.  B.  716. 

As  to  how  far  agreements  made  by  workmen  to  work  for  a  par- 
ticular master  for  a  long  period  at  certain  wages,  and  no  one  else, 
are  illegal  as   being   in  restraint  of    trade,   where  there   is   no  corre- 
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spending  obligation  on  the  part  of  the  master  to  find  work,  see  Hartley 
V.  Gummings,  5  C.  B.  247;  PUMngton  v.  Scott,  15  M.  &  W.  r>57 ;  1 
Sm.  Lead.  Cas.  521.  A  contract  to  serve  another  during  life  is  valid 
at  common  law.  Wallis  v.  Day,  2  M.  &  W.  277.  But  such  a  con- 
tract, bemg  contrary  to  the  spirit  of  our  institutions  and  laws,  would 
scarcely  be  enforced  in  this  country.  And,  in  Massachusetts,  a  con- 
tract made  by  an  adult  with  a  citizen  of  the  United  States,  to  serve  him, 
"his  executors  and  assigns,"  for  five  years,  without  fixing  the  nature 
and  extent  of  the  services,  or  the  place  of  their  performance,  in  consid- 
eration of  ten  dollars,  and  of  being  fed,  clothed  and  lodged,  and  at  the 
expiration  of  the  contract,  being  paid  "  the  customary  freedom  dues," 
was  held  to  be  illegal  and  void,  even  if  valid  where  it  was  made. 
Parsoiu  V.  Trask,  7  Gray,  473. 

§7.  Of  service  and  agency.  The  term  "master  and  servant"  is 
frequently  used  as  the  equivalent  of  the  term  "principal  and  agent," 
the  one  usually  being  as  accurate  as  the  other.  See  Chicago,  etc.,  R. 
B.  Co.  V.  McCarthy,  20  111.  385  ;  City  of  Cincinnati  v.  Stone,  5  Ohio 
St.  38 ;  Corhin  v.  American  Mills,  27  Conn.  274.  See  ante,  Yol.  1, 
Agency. 

§  8.  Of  the  termination  of  the  service.  The  grounds  upon  which 
the  discharge  of  a  servant  may  be  justified  are  briefly  stated  to  be.  First, 
^\^llf ul  disobedience  on  the  part  of  the  servant  of  any  lawful  order  of 
his  master;  second,  grossly  immoral  misconduct ;  third,  habitual  negli- 
gence in  business,  or  conduct  calculated  seriously  to  injure  his  mas- 
ter's business.  Smith's  Mast.  &  Serv.  70.  And  see  ante,  Yol.  3,  600, 
title  Hire  of  Services,  §  13,  where  the  cases  on  this  branch  of  the 
subject  are  fully  collected. 

If  a  servant,  without  his  master's  consent,  engage  in  any  employ- 
ment or  business  for  himself  or  another,  which  may  tend  to  injure  the 
master's  trade  or  business,  he  may  lawfully  be  discharged  before  the 
expiration  of  tlie  agreed  time  of  service,  even  though  he  may  so  con- 
duct such  other  business  by  agents  or  otherwise,  that  it  does  not  inter- 
fere with  the  time  and  attention  due  the  business  of  his  employer. 
Dieringer  v.  Meyer,  42  Wis.  311. 

Misconduct  such  as  would  authorize  a  master  to  discharge  an  ordi- 
nary servant  will  not  discharge  the  master  of  an  apprentice  from  his 
liability  on  his  contract.  He  takes  the  apprentice  for  better  or  for 
worse,  and  he  is  not  justified  in  discliarging  him  for  misconduct  or  in- 
efficiency. Winstone  v.  Linn,  IB.  &  C.  4(50 ;  Wise  v.  Wilso7i,  1  C. 
&  K.  662  ;  Mercer  v.  Whall,  5  Q.  B.  447;  Wright  v.  Brown,  5  Md. 
37;  Ba/rgerv.  Caldwell,  2  Dana  (Ky.),  131.  Even  the  theft  of  the 
master's  money  or  goods  is  not  sufficient  to  warrant  the  master  in  disr 
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charging.  Shepherd  v.  Maidstone^  10  Mod.  144 ;  Powers  v.  Ware^  2 
Pick.  451.  Nor  will  the  incurable  sickness  of  the  apprentice  discharge 
the  master  from  his  covenants.  Rex  v.  Inhabitants  of  Hales  Oioen,  1 
Str.  99.  So,  an  apprentice-is  justified  in  leaving  a  master  guilty  of 
cruel  ajid  inhuman  treatment  {McGrath  v.  Herndon^  4  T.  B.  Mnnr. 
[Ky.]  480),  or  if  the  master's  conduct  is  so  immoral  as  to  render  it  im- 
proper for  the  apprentice  to  remain  with  him.  Warner  v.  Smith,  8 
Conn.  14;  Commonwealth  v.  St.  German,  1  Browne  (Penn.),  24.  And 
the  courts  will  discharge  an  apprentice  upon  his  application  for  the 
gross  misconduct  of  the  master.  Id. ;  Berry  v.  Wallace,  Wright  (Ohio), 
657.  And  if  a  fee  has  been  paid  to  the  master,  the  court  may  order  a 
return  of  such  a  proportion  thereof  as  the  unexpired  term  bears  to  the 
term  expired.     Stewart  v.  Davis,  11  Ir.  Com.  Law  Rep.  34. 

Apprenticeship  is  determined  by  the  death  of  the  master.  Baxter 
V.  Burfield,  2  Str.  1266.  So,  it  may  be  dissolved  by  the  mutual  agree- 
ment of  the  parties  thereto.  Graham  v.  Graham,  1  Serg.  &  R.  330  ; 
Nicker  son  v.  Easton,  12  Pick.  110.  See  McGunigal  v.  Mong,  5 
Penn.  St.  269.  But  neither  party  can,  without  the  consent  of  the 
others,  end  the  apprenticeship  by  his  own  act.  Hiatt  v.  Gilmer^  6 
Ired.  (N.  C.)  450  ;  Ctiming  v.  Hill,  3  B.  &  Aid.  59 ;  Powers  v. 
Ware,  2  Pick.  451.  Thus,  the  mere  abandonment  of  service  by  the 
apprentice  does  not  avoid  the  apprenticeship.  Gray  v.  CooJcson,  16 
East,  13,  27 ;  Cochran  v.  The  State,  46  Ala.  714.  A  minor  who  is 
bound  as  an  apprentice  may,  however,  upon  attaining  full  age,  abandon 
the  master's  service,  although  a  portion  of  the  term  has  not  expired. 
Walker  v.  Chambers,  5  Harr.  (Del.)  312 ;  Forsyth  v.  Hastings,  27 
Yt.  646 ;  Coghlan  v.  Calaghan,  7  Ir.  Com.  Law  Rep.  291.  And 
where  a  master  grants  an  apprentice  license  to  depart,  he  cannot  after- 
ward revoke  such  license,  or  prosecute  his  surety  on  his  covenants,  for 
such  departure.  Lewis  v.  Wildman,  1  Day  (Conn.),  153.  And  see 
Bex  V.  Notion,  Burr.  (S.  C.)  629. 

Although  the  fact  that  the  apprentice  lacks  the  capacity  to  learn  the 
trade  does  not  warrant  his  discharge,  yet  it  will  constitute  a  good 
defense  to  an  action  against  the  master  for  not  teaching  him.  Barger 
V.  Caldwell,  2  Dana  (Ky.),  129 ;  Clancy  v.  Overman,  1  Dev.  &  Bat. 
402.  A  covenant  to  teach  the  apprentice  a  particular  trade  does  not 
bind  the  master,  in  any  event,  to  compel  the  apprentice  to  learn  his 
trade,  but  only  to  act  toward  him  in  the  matter  of  coercion,  as  an 
ordinarily  prudent  and  sensible  parent  would  act  toward  his  own 
child.      Wright  v.  Brown,  5  Md.  37. 

A  child  held  in  pursuance  of  indentures  of  apprenticeship  which 
are  mvalid  may  be  discharged   upon  haheas  corpus.      Commomoealth 
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V.  Atkinson,  8  Phil.  (Penn.)  375  ;   Cannon  v.  Stuart,  3  Houst.  (Del.) 
223. 

It  is  held  that  the  government  may  dissolve  the  relation  of  master 
and  apprentice  existing  by  force  of  municipal  regulations,  and  the 
obligation  of  service  resulting  from  indentures  executed  under  or 
sanctioned  by  local  law.  And  the  relation  is  dissolved  by  the  accept- 
ance of  the  apprentice  into  the  military  service  of  the  government, 
although  his  enlistment  was  his  voluntary  act,  not  compelled  by  the 
government,  and  without  the  consent  of  the  master ;  and  the  wages 
due  the  former  for  his  services  in  the  army,  as  well  as  bounty  money, 
belong  to  him,  to  the  exclusion  of  any  claim  thereto  by  the  latter. 
Johnson  V.  Dodd,  56  N.  Y.  (9  Sick.  76.  See,  also,  Kelly  v.  Sj)rout, 
97  Mass.  169. 

The  master  will  be  discharged  from  the  obligations  of  the  indentures 
in  a  proper  case,  upon  application  to  a  court  of  competent  jurisdiction. 
Thus,  a  court  may  discharge  an  apprentice  for  misconduct  of  a  serious 
character,  and  such  as  amounts  to  a  breach  of  the  covenant  to  faithfully 
serve.  See  Sheppherd  v.  Maidstone,  10  Mod.  1-14 ;  Mercer  v.  Whall, 
5  Q.  B.  447.  Where  there  are  equitable  but  not  legal  grounds  for 
relief,  or  a  court  of  law  can  furnish  no  equitable  relief,  resort  may  be 
had  to  a  court  of  equity,  particularly  Mdiere  there  is  fraud.  Hatcher 
V.  Cutts,  42  Ga.  616  ;  Webb  v.  England,  29  Beav.  44 ;  Cuff  v.  Broimi, 
5  Price,  297.  Where  a  statute  prescribes  the  mode  for  discharge,  that 
remedy  must  be  pursued.     See  Moody  v.  Benson,  4  Harr.  (Del.)  115. 

§  9.  Servant  does  not  occnpy  as  tenant.  Where  the  occupation  of 
a  house  by  a  servant  is  connected  with  the  service,  oris  required  by  the 
employer  for  the  necessary  or  better  performance  of  the  service,  the 
occupation  is  as  servant,  not  as  tenant,  and  the  possession  is  that  of 
the  master.  Bertie  v.  Beaumont,  16  East,  34  ;  Reg.  v.  Spurrell,  L. 
R,  1  Q.  B.  72;  Kerrains  v.  People,  60  N.  Y.  (15  Sick.)  221 ;  S.  C,  19 
Am.  Rep.  158.  In  such  case,  the  servant  acquires  no  estate  in  the 
premises  by  the  performance  of  his  duties,  even  though  he  be  permitted 
to  use  the  premises  for  carrying  on  an  independent  business  of  his  own. 
White  V.  Bayley,  10  C.  B.  (N.  S.)  227.  The  termination  of  his  service 
is  also  the  termination  of  his  right  to  the  premises,  and  if  he  fails  to 
peaceably  surrender  the  house  which  he  occupied  as  a  servant,  the  mas- 
ter may  forcibl}'  eject  him  therefrom.  Champion  v.  IlaHxhorne,  9 
Conn.  564;  De Briar  v.  Minium,!  Cal.  450;  Bex  v.  Tynemouth,  12 
East,  46 ;  ITayv)ood  v.  Miller,  3  Hill,  90.  It  is,  however,  hold  tliat 
one  of  two  partners,  joint  tenants,  may  authorize  a  servant  to  i-emain 
in  the  house  where  the  business  is  carried  on,  altliougli  the  other  haa 
given  him  notice  to  go.     Donaldson  v.  Williams,  1  Cr.  ik  M.  345. 
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ARTICLE  II. 

OF  THE  MUTUAL    DUTIES    AJSnO    OBLIGATIONS    OF  MASTER  AND  SERVANT. 

Section  1.  Of  the  master's  discipline.  An  apprenticeship  is  an 
important  trust,  and  includes  a  due  attention  to  the  principles  of  moral 
rectitude  and  proper  habits  of  industry.  If  the  master  designedly 
corrupts  and  poisons  the  mind  of  the  apprentice  by  the  infusion  of 
immoral  principles,  —  if  he  compels  him  to  work  on  Sunday,  or  if  he 
withholds  from  him  the  means  of  public  worship  and  religious  instruc- 
tion, —  this  will  constitute  sufficient  ground  for  discharging  the  appren- 
tice from  the  covenants  in  the  indenture.  Commonwealth  v.  St.  Ger- 
TTian,  1  Brown  (Penn.),  24 ;  Warner  v.  Smith,  8  Conn.  14.  A  master 
has  a  right  to  use  moderate  corporal  correction,  in  case  of  an  offending 
apprentice.  Commonwealth  v.  Baird,  1  A  slim.  (Penn.)  267.  But  this 
right  is  denied  as  it  respects  ordinary  hired  servants.  Id.;  2  Kent's  Com. 
261 ;  1  Broom  &  Had.  Com.  (Wait's  ed.)  336.  The  only  civil  reme- 
dies a  master  has  for  idleness,  disobedience,  or  other  dereliction  of  dut}'- 
or  breach  of  contract  on  the  part  of  a  servant,  are,  either  to  bring  an 
action  against  him,  or  to  discharge  him  from  service.  Smith's  Mast.  & 
Serv.  69.     And  see  oMe,  Vol.  3,  600,  title  Hire  of  Services,  §  13. 

§  2.  Of  supplying  necessaries  to  servants.  The  master  of  an 
apprentice  is  bound  to  supply  him  with  necessaries,  both  in  sickness 
and  in  health.  King  v.  Hales  Owen,  11  Mod.  278.  The  master  is 
bound,  from  the  very  nature  of  the  relation  between  master  and  ap- 
prentice, to  pay  for  medical  attendance  on  the  apprentice  (Id.;  Beg.  v. 
Smith,  8  Car.  &  P.  153) ;  and  the  father  of  the  apprentice  is  only 
bound  where  the  medical  services  have  been  rendered  at  his  instance. 
Easleij  V.  Craddock,  4  Rand.  (Va.)  423.  See  Percival  v.  Nevill,  1 
Nott  &  McC.  (S.  C.)  452 ;  Dunbar  v.  Williams,  10  Johns.  249.  But 
it  may  now  be  regarded  as  the  settled  doctrine  that  a  master  is  not 
bound  to  provide  medical  assistance  for  an  ordinary  hired  servant,  un- 
less he  stipulates  for  it  in  the  contract  of  hiring.  Wennall  v.  Adney,  3 
B.  &  P.  247 ;  Selle7i  v.  Norman,  4  Carr.  &  P.  80  ;  Clark  v.  Waterman, 
7  Vt.  76  ;  Sweet  Water  Manvf.  Co.  v.  Glover,  29  Ga.  399. 

§  3.  Employment  by  master.  Where  the  contract  of  hiring  merely 
contains  an  undertaking  on  the  part  of  the  master  to  pay  stipulated 
wao-es  in  proportion  to  the  work  done  by  the  servant,  there  is  no  im- 
plied obligation  on  the  part  of  the  master  to  find  work.  Lees  v.  Whit- 
comb,  5  Bing.  34;  Sykes  v.  Dixon,  9  Ad.  &  El.  693 ;  Williamson  v. 
ToAjlor,  5  Q.  B.  175.     Still,  if  the  contract  of  hirina'  is  capable  of  such 
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a  construction,  the  courts  are  disposed  to  imply  an  agreement  on  the 
part  of  the  master  to  find  work,  if  that  is  necessary  to  enable  the  serv- 
ant to  earn  wages.  See  Hartley  v.  Cummings^  5  C.  B.  247 ;  Pilking- 
ton  V.  SgoU,  15  Mees.  &  W.  657. 

And  where  a  perison  employs  another  for  a  dofinite  period,  he  is 
bound  to  provide  him  with  work  for  the  whole  period,  and  he  is  not  at 
liberty  to  make  a  deduction  from  the  wages  of  the  servant  for  time  that 
he  was  not  at  work,  when  the  failure  results  from  his  neglect  or  refusal 
to  provide  work.  Cooh  v.  Sherwood,  11  W.  R.  595  ;  Whittle  v.  Frank- 
land,  2  Best  &  Sm.  49  ;  Bromleij  v.  School  District,  47  Vt.  381.  The 
master  may  discontinue  the  business  if  he  chooses,  but  he  cannot  deprive 
the  servant  of  his  full  compensation  for  the  term  through  such  discon- 
tinuance, or  from  other  like  cause,  Elderton  v.  Emmons,  6  C.  B.  160 ; 
Nations  v.  Cudd,  22  Tex.  550. 

§  4.  Indemnity  to  servant.  The  law  implies  a  contract  on  the 
part  of  the  master  to  indemnify  his  servant  from  the  consequences  of 
his  doing,  in  obedience  to  his  master's  orders,  any  act  pursuant  to  orders 
which  he  was  bound  to  obey,  or  which  might  have  been  either  lawful 
or  unlawful,  but  which  the  servant  was  induced  by  the  conduct  of  his 
master  to  believe  was  lawful.  The  rule  that  there  can  be  no  contribu- 
tion between  wrong-doers  has  no  application  in  such  cases.  Collins  v„ 
Evans,  5  Q.  B.  830  ;  Smith's  Mast.  &  Serv.  121.  And  see  Atkins  v. 
Johnson,  43  Yt.  78  ;  S.  C,  5  Am.  Rep.  260.  But  a  master  is  not  bound 
to  indemnify  his  servant  from  the  consequences  of  an  act  which  is 
malum  in  se,  or  which  the  servant  knows  to  be  unlawful,  although  done 
by  him  in  obedience  to  his  master's  orders,  the  servant  not  being  bound 
to  obey  the  orders  of  the  master  in  such  a  case.  Southern  v.  How, 
Cro.  Jac.  471 ;  Davis  v.  Arledge,  3  Hill  (S.  C),  170.  See,  also,  Du,- 
vergier\.  Fellows,  10  B.  &  C.  826 ;  Ives  v.  Jones,  3  Ired.  (N,  C.)  538 ; 
Harton  v.  Eiley,  11  Mees.  &  W.  492 ;  Atkinson  v.  Denhy,  7  II.  &  K 
935. 

§  5.  Action  against  master  for  breach  of  contract.  For  a 
breach  of  the  contract  of  hiring  by  the  master  the  servant  has  two 
remedies,  both  at  common  law.  First,  he  may  treat  the  contract  as  a 
continuing  one,  and  sue  in  damages  for  the  breach  thereof;  or,  second, 
he  may  treat  the  contract  as  rescinded,  and  immediately  sue  on  the 
quantum  meruit  for  the  work  actually  performed.  Planche  v.  Col- 
hurn,  8  Bing.  14;  Lilley  v.  Elwin,  11  Q.  B.  755;  Moody  v.  Lever- 
ich,  4  Daly  (N.  Y.),  401 ;  S.  C,  14  Abb.  (N.  S.)  145.  See  a^te,  Yol. 
3,  579,  610,  title  Hire  of  Services,  §§  15,  16. 

§  6.  Wages,  how  to  be  paid.     See  title  Hire  of  Services,  §§  2,  18. 
Unless   the   circumstances  under  which    services   of   anv   sort  have 
YoL.  lY.—  51 
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been  rendered  are  such  as  to  afford  evidence  of  a  contract,  either 
express  or  implied,  on  the  part  of  the  person  served  to  pay  for 
them,  he  is  not  bound  to  do  so,  and  no  wages  can  be  recovered  by 
the  servant  for  such  services.  Davies  v.  Davies,  9  Carr.  &  P.  87 ; 
Alfred  V.  Fitzjames,  3  Esp.  3 ;  Reeve  v.  Reeve,  1  F.  &  F.  280 ;  Mun- 
ger  v.  Munger,  33  N.  H.  581 ;  A7ney's  Ajypeal,  49  Penn.  St.  126. 
And  the  mere  existence  of  a  valid  contract  of  liiring  and  service  does 
not  necessarily  imply  a  contract  to  pay  wages.  Thus,  board,  lodging 
and  clothes,  together  with  the  opportunity  of  learning  the  master's 
business,  or  the  latter  consideration  alone,  might  be  a  sufficient  com- 
pensation, especially  in  the  case  of  the  young.  Rex  v.  Shmjleld,  14 
East,  541 ;  Stone  v.  Dennison,  13  Pick.  1 ;  Meredith  v.  Crawford,  34 
Ind.  399. 

Where  a  stipulated  remuneration  has  been  agreed  upon,  a  servant 
has  no  claim  of  additional  remuneration  on  the  mere  ground  of  his 
performance  of  additional  services.  In  order  to  sustain  such  a  claun, 
he  must  prove  some  contract,  either  express  or  implied,  on  the  part  of 
the  master,  to  pay  him  an  increased  salary  for  his  additional  services. 
Bell  V.  Drunimondy  Peake,  45.  See  ante,  Yol.  3,  603,  title  Hire  of 
Services,  §  14. 

§  7.  Apportionment,  when  made.  As  to  the  apportionment  of 
an  apprentice  fee,  see  Yol.  1, 181 ;  see  ante,  Yol.  3,  005,  610,  title  Hire 
of  Services,  §§  15,  18. 

§  8.  Of  performance  by  servant.  See  ante,  Yol.  3,  605,  title  Hire 
of  Services,  §  15. 

§  9.  Of  giving  servant  a  cliaracter.  In  the  absence  of  a  speci 
fie  agreement  to  that  effect,  there  is  no  legal  obligation  l^inding  a  per- 
son who  has  retained  another  as  a  servant  to  give  that  person  any 
character  at  all  on  dismissal,  and  no  action  will  lie  against  him  for 
refusing  so  to  do.  Carrol  v.  Bird,  3  Esp.  201.  And,  where  a  master 
does  give  a  discharged  servant  a  character,  what  he  says  or  writes  upon 
the  subject  is,  in  general,  looked  upon  as  a  privileged  communication, 
and  no  action  can  be  maintained  by  the  servant  against  him  on  account 
of  it,  if  done  hona  fide,  and  without  any  malicious  feeling  on  his  part 
against  the  servant.  In  order  to  support  an  action  it  must  be  proved 
that  the  character  given  was  false,  and  also  that  it  was  maliciously 
given.  Fountain  v.  Boodle,  3  Q.  B.  12 ;  Hodgson  v.  Scarlett,  1  B.  & 
Aid.  240. 

If  a  servant  obtains  a  place  upon  the  strength  of  a  character  given 
by  the  master,  and  the  latter  afterward  discovers  circumstances  which 
induce  him  to  believe  that  the  character  was  undeserved,  he  is  morally 
bound  to  inform  the  new  master  of  those  circmnstances,  and  the  com 
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inuiiicatiori  made  concerning  thein  is  privileged.  Gcurdner  v.  Slade^ 
13  Q.  B.  796  So,  if  a  servant,  when  he  is  taken  into  a  service, 
brings  a  written  character,  and  is  afterward  discharged  for  ill  behav- 
ior, it  wonld  seem  that  the  mastei*  does  no  wrong  if,  before  he 
returns  the  character  to  the  servant,  he  writes  upon  it  that  the  per- 
son was  afterward  in  liis  service,  and  dismissed  for  ill  behavior. 
Taylor  v.  Rowan,  M.  &  Rob.  490  ;  S.  C,  7  Car.  &  P.  70.  See  Bog- 
ers  V.  MacNamara,  14  C.  B.  27  ;  HurreU  v.  Ellis,  2  id.  295. 

§  10.  Of  fidelity  to  master.  There  are  many  duties  which  are 
implied  by  law  from  the  relationship  of  master  and  servant,  which 
are  binding  upon  all  servants.  Thus,  every  servant  is  bound  to  obey 
all  the  lawful  orders  of  his  master,  and  to  be  honest  and  diligent  in 
his  master's  business.  See  ante,  Vol.  3,  600,  title  Hire  of  Services,  §  13. 
So,  every  servant  is  bound  to  take  due  and  proj)er  care  of  his  master's 
property  intrusted  to  him,  and,  if  he  be  guilty  of  gross  negligence, 
whereby  the  property  is  injured,  he  w^ill  be  liable  therefor  to  an  action, 
but  he  is  not  obliged  to  preserve  his  master's  property  in  every  event. 
Nickson  V.  Brohan,  10  Mod.  109  ;  Savage  v.  Walthew,  11  id.  135.  A 
servant  is  likewise  liable  to  an  action  at  the  suit  of  his  master  for  fraud 
or  misfeasance.  IJussy  v.  Pacy,  1  Lev.  188.  So,  where  a  third  per- 
son has  brought  an  action  and  recovered  damages  against  the  master 
for  injuries  sustained  in  consequence  of  the  servant's  negligence  or 
misconduct,  the  servant  is  liable  to  an  action  at  the  suit  of  his  mas- 
ter to  indemnify  the  latter.  Pritchard  v.  Hitchcock,  6  Man.  &  Gr. 
165 ;  Green  v.  New  River  Co.,  4  Term  R.  589  ;  Zulkee  v.  Wing,  20 
Wis.  408.     But  see  Colhurn  v.  Patmore,  1  Cr.  M.  &  R.  73. 

A  servant  may  justify  a  battery  in  the  necessary  defense  of  his  mas- 
ter. 1  Broom  &  Had.  Connn.  (Wait's  ed.)  340.  And  it  is  lield  that, 
where  goods  are  wrongfully  in  the  possession  of  another,  a  servant  of 
the  owner  of  the  goods  may  justify  an  assault  to  repossess  his  master 
of  them,  no  unnecessary  violence  being  used.  Blades  v.  Higgs,  10 
C.  B.  (K  S.)  713. 

It  has,  however,  been  questioned,  whether  the  master  can  justify  a 
battery  in  defense  of  his  servant,  and  in  one  case  it  was  adjudged  that 
he  could  not.  Leewerd  v.  Basilee,  1  Salk.  407 ;  S.  C,  1  Ld.  Raym.  62. 
But  the  weight  of  authority  is  on  the  side  that  he  may.  See  1  Broom 
&  Had.  Connn.  (Wait's  ed.)  340;  2  Kent's  Com.  261.  Ante,  Yol.  1, 
title  Assault  and  Battery. 
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ARTICLE  III. 

OF  THE  SEEVAJSTt's  EIGHTS  AND  LIABILITIES  AS  TO  THIRD  PEESONS. 

Section  1.  Servant  not  liable  personally  on  contracts  for  maS" 
ter.  See  ante,  Yol.  1,  256-260.  As  a  general  rule,  a  servant  is  not 
personally  liable  upon  a  contract  entered  into  by  him  for  and  on  ac- 
count of  the  master.  He  may,  however,  like  any  other  agent,  contract 
in  such  a  manner  as  to  render  himself  personally  liable  ( Thomson  v. 
Dave7iport,  9  B.  &  C.  88 ;  Burrell  v.  Jones^  3  B.  &  Aid.  50) ;  as,  where 
he  contracts  for  the  master  without  authority,  or,  having  authority, 
he  exceeds  it.  Id. ;  Hochster  v.  Baruch,  5  Daly  (IST.  Y.),  440.  In  such 
case  there  can  be  no  doubt  that  he  will  be  personally  liable  to  the  per- 
son with  whom  he  deals  in  his  master's  name.  But  if  the  person  deal- 
ing with  the  servant  knows  of  his  want  of  authority,  and  yet  chooses 
to  charge  the  master,  it  would  seem  that  the  servant  could  not  after- 
ward be  made  liable  in  the  event  of  the  master  failing  to  pay.  Smout 
V.  Ilhery,  10  Mees.  &  W.  1  ;  Patterson  v.  Gandasequi,  15  East,  62. 
See  2  Sm.  Lead.  Cas.  (7th  Am.  ed.)  360.  Questions  of  this  sort  fre- 
quently depend  upon  the  circumstances  of  the  case  ;  as,  for  instance, 
to  whom  was  the  credit  given  ?  If  given  to  the  master,  the  servant 
could  not  be  made  liable,  provided  he  had  authority  to  contract.  But 
if  the  credit  was  given  to  the  servant,  even  for  goods  supplied  for  his 
master's  use,  he  could  not  discharge  himself  from  liability  on  the 
ground  that  he  was  a  mere  agent.  See  Chandler  v.  Coe,  54  IST.  H.  561 ; 
Maryland  Coal  Co  v.  Edwards,  4  Hun  (N.  Y.),  432.  A  servant 
would  also  be  liable,  if,  at  the  time  he  entered  into  a  contract,  he  did 
not  disclose  his  master's  name,  and  it  was  not  known  to  the  party  con- 
tracting with  him,  although  he  was  known  to  be  a  mere  agent.  Han- 
smi\.  Boherdeau,  Teake,  16S ;  Eranklyn  y.  Lamond,  4  C.  B.  637; 
Smith's  Mast.  &  Serv.  195.  But  where  a  servant  has  once  had  authority 
to  contract  in  his  master's  name,  and  the  authority  is  revoked  without 
his  knowledge,  he  would  not  be  liable  upon  contracts  entered  into  in 
his  master's  name,  in  ignorance  of  the  revocation  of  his  authority,  even 
though  the  party  with  whom  he  contracted  is  remediless.  Smout  v. 
llhery,  10  Mees.  &  W.  1 ;  Blades  v.  Free,  9  B.  c%  C.  167 ;  Ginochio 
V.  Poreella,  3  Bradf.  (N.  Y.)  277  ;  Cassiday  v.  McKenzie,  4  Watts  & 
Serg.  282.     See  Yol.  1,  289,  290. 

§  2.  Liability  for  fraud.  The  general  principle,  that  a  servant  will 
not  be  held  personally  liable  on  a  contract  entered  into  by  him  on  be- 
half of  his  master,  has  no  application  to  cases  where  there  is  corruption 
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in  the  foundation  of  the  contract,  or  it  is  bottomed  in  oppression  or 
immorality.  Miller  v.  A7ns,  3  Esp.  232.  Thus,  if  a  serv^ant  falsely 
represents  that  he  has  authorit}-  when  he  has  none,  or,  if  knowing  that 
his  previous  authority  has  been  revoked,  he  enters  into  a  contract  in  his 
master's  name,  he  will  be  held  to  a  personal  liability  thereon,  his  act  in 
such  case  being  regarded  as  fraudulent  (See  Try  on  v.  Whitmarsh,  1 
Mete.  [Mass.]  1 ;  Polhill  v.  Walter,  3  B.  &  Ad.  114) ;  and,  whether  liable 
upon  the  contract  or  not,  the  party  has  his  remedy  against  the  servant 
for  the  fraud.  Ballou  v.  Talbot,  16  Mass.  461 ;  Noyes  v.  Lorhig,  55 
Me.  408.     And  see  Vol.  1,  257,  258. 

So,  a  servant  who  joins  with  and  assists  his  master  in  the  commission 
of  a  fraud  is  civilly  responsible  for  tlie  consequences,  thougli  his  con- 
currence is  unknown  to  the  party  injured  ;  for,  all  directly  concerned  in 
the  commission  of  a  fraud  are  principals.  Cullen  v.  Thomson,  4  Macq. 
H.  L.  Cas.  441. 

§  3.  Liability  for  torts.  A  servant  incurs  no  liability  to  third  per- 
sons by  reason  of  a  failure  on  his  part  to  perform  his  master's  obligations. 
Bristol,  etc.,  Eaihoay  Co.  v,  Collins,  5  H.  &  N.  969;  Montgomery 
County  Banhx.  Albany  City  Bank,  1  ^.Y.  (3  Seld.)  459;  Henshaw 
V.  Noble,  7  Ohio  St.  226.  For  mere  nonfeasance  or  omission  of  duty, 
a  servant  is  liable  only  to  his  own  master,  who,  in  accordance  with  the 
maxim  '-'- respondeat  suiyerior^''  is  liable  to  answer  for  his  servant's 
neglect.  Gidley  v.  Lord  Palmerston,  3  Brod.  &  B.  275  ;  Lane  v. 
Cotton,  12  Mod.  488.  And  see  post,  410,  art.  4,  §  5.  But  for  a  mis- 
feasance, or  act  of  positive  wrong,  a  servant  is  liable  to  third  persons 
injured  thereby,  either  alone  or  jointly  with  his  master.  Montfort  v. 
Hughes,  3  E.  D.  Smith  (N.  Y.),  591  ;  Hewett  v.  Sioift,  3  Allen,  420; 
Bennett  v.  Ives,  80  Conn.  329.  But  see  Parsons  v.  Winchell,  5  Cush. 
592  ;  Campbell  v.  Portland  Sugar  Co.,  62  Me.  552  ;  S.  C,  16  Am.  Rep. 
503.  And  where  a  servant  employs  another  person  to  assist  him  in  his 
work,  and  by  the  negligence  or  wrongful  act  of  such  person  an  injury 
is  inflicted,  all  three  are  jointly  liable.  Suydatn  v.  Moore,  8  Barb.  358  ; 
Althorf  V.  Wolfe,  22  N.'  Y.  (8  Smith)  355.     See  Vol.  1,  264. 

§  4.  Torts  of  goverumeiit  agents.  See  Vol.  1,  267.  The  govern- 
ment is  not  liable  for  the  torts  and  frauds  of  its  agents.  Nor  are  pub- 
lic officers  in  a  superior  capacity  in  general  responsible  for  the  tortious 
acts  of  their  subordinate  officers.  It  does  not,  however,  follow  that 
such  subordinate  officers  are  not  themselves  responsible  for  their  own 
misdeeds.  Thus,  although  the  postmaster-general  cannot  be  held  liable 
for  the  loss  of  letters  in  the  post-office  through  the  fault  of  his  agents, 
yet,  there  can  be  no  doul^t  as  to  an  action  lying  against  the  party  really 
offending.     And  the  instances  are  numerous  in  which  deputy  post- 
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masters  have  been  sued  in  damages  for  their  own  torts.  Rowning  v. 
Goodcfdld,  3  Wils.  443  ;  S.  C,  2  W.  Bl.  906  ;  Stock  v.  Harris,  5  Burr, 
2709.     And  see  Vol.  2,  15. 

There  is  also  a  large  class  of  cases  in  which  public  officers  in  a  merely 
ministerial  capacity  have  been  held  liable  to  answer  in  an  action  at  the 
suit  of  the  party  injured,  for  negligence  in  the  performance  of  the  du- 
ties cast  upon  them.  Thus,  a  sheriff,  whose  duty  in  many  cases, 
such  as  the  receipt,  execution,  and  return  of  writs,  is  that  of  a  merely 
ministerial  officer,  is  hable  to  be  sued  by  the  party  aggrieved  for  any  act 
of  ii'regularity,  misfeasance,  or  nonfeasance  in  executing  writs.  Bac. 
Abr.,  tit.  Sheriff. 

ARTICLE  lY. 

OF  THE  master's  EIGHTS  AISTD  LIABILITIES  AS  TO  THIRD  PERSONS. 

Section  1.  Action  for  injuries  to  servant.  The  master's  right  of 
action  for  personal  injuries  sustained  by  his  servant  is  recognized  in 
many  instances.  Thus,  he  may  recover  for  an  actual  battery  inflicted 
upon  his  servant  {Duel  v.  Harding,  Strange,  595),  or  for  an  injmy  to 
his  servant  caused  by  negligent  driving  {Martinez  v.  Gerher,  3  Man. 
(fe  G.  88 ;  Hall  v.  Hollander,  4  B.  &  C.  660),  or  arising  from  the  bite 
of  a  ferocious  dog.  Hodsoll  v.  Stallebrass,  11  Ad.  <k  El.  301.  And  a 
recoveiy  was  had  in  an  action  against  a  person  for  negligently  intrust- 
ing a  loaded  gun  to  a  mulatto  girl,  who  discharged  it  against  the  plain- 
tiff's son  and  servant.  Dixon  v.  Bell,  1  Stark.  287 ;  S.  C,  5  M.  &  S. 
198.  So,  where  a  declaration  in  tort  alleged  that  the  defendant  was  a 
common  carrier  of  passengers  between  two  places ;  that  the  plaintiff''s 
apprentice  was  on  the  defendant's  car  on  a  day  stated,  for  hire  paid 
by  the  apprentice  m  the  absence  of  the  master ;  that  by  the  defendants' 
negligence  in  carrying  the  apprentice  he  was  injured,  and  the  plaintiff 
thereby  lost  his  services,  it  was  held,  on  demurrer,  that  the  declaration 
disclosed  a  good  ground  of  action.  Avies  v.  Union  Railway  Co.,  117 
Mass.  541 ;  S.  C,  19  Am.  Rep.  426.  See  Alton  v.  Midland  Railway 
Co.,  19  C.  B.  (X.  S.)  213.  But  in  all  these  cases  the  right  of  action 
grows  out  of  the  loss  of  service  sustained  by  the  master,  and  if  there  is 
no  injury  in  that  respect,  there  can  be  no  recovery.  Id. ;  Robert 
Marys'  Case,  9  Coke,  113,  A  service  de  facto  is,  however,  sufficient  to 
support  the  action  (see  Martinez  v.  Gerher,  3  Man.  &  Gr.  88) ;  and 
if  there  is  a  capacity  to  serve,  very  slight  evidence  is  sufficient  to  sup- 
port the  allegation  of  service.  See  Torrence  v.  Gibhins,  5  Q.  B.  300 ; 
Dixon  V.  Bell,  1  Stark.  287 ;  S.  C,  5  M.  &  S.  198. 
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But  a  master  cannot  maintain  an  action  for  injuries  which  cause  the 
immediate  death  of  his  servant.  Osborn  v.  Gillett,  L.  R.,  8  Exch.  88; 
S.  C,  4  Eng.  R.  464.     See  \o\.  2,  tit.  Death. 

%  2.  Seduction,  enticing,  or  harboring  servant.  The  action  for 
seduction  is  predicated  upon  a  loss  of  service,  and,  by  a  legal  fiction,  it 
can  only  be  maintained  where  the  relationship  of  master  and  servant 
exists  between  the  party  bringing  the  action  and  the  party  seduced. 
Grinnell  v.  Wells,  2  Dowl.  &  L.  610;  S.  C,  7  Man.  &  Gr.  1033 ;  Mer- 
cer V.  Walmsley,  5  Har.  &  J.  (Md.)  27 ;  Hewit  v.  Prime,  21  Wend. 
79  ;  Blanchard  v.  llsley,  120  Mass.  487 ;  S.  C,  21  Am.  Eep.  535.  See 
post,  tit.  Seduction. 

The  action  is  usually  brought  by  the  parent,  or  one  standing  in  the 
stead  of  the  parent ;  but  the  gist  of  the  action  being  loss  of  service,  it 
follows  that  it  may  be  brought  by  any  one  who  has  sustained  that  loss. 
A  master  may,  therefore,  maintain  an  action  for  debau'jhing  his  servant, 
though  he  is  no  way  related  to  her  in  blood.  Fores  v.  Wilson,  Peak'e, 
55;  Ball  v.  Bruce,  21  111.  161 ;  Irwin  v.  Dearman,ll  East,  23.  See 
tit.  Seduction. 

It  must  now  be  considered  as  settled  law,  that  a  person  who  wrong- 
fully and  maliciously,  or,  which  is  the  same  thing,  with  notice,  inter- 
rupts the  relation  subsisting  between  master  and  servant,  by  procuring 
the  servant  to  depart  from  the  master's  service,  or  by  harboring  him 
and  keeping  him  as  a  servant  after  he  has  quitted  it,  and  during  the 
time  stipulated  for  as  the  period  of  service  whereby  the  master  is  in- 
jured, commits  a  wrongfid  act,  for  which  he  is  responsible  at  law. 
Walker  v.  Cronin,  107  Mass.  555  ;  Lee  v.  West,  47  Ga.  311 ;  Bixbyv. 
Dunlaj),  56  N.  H.  456 ;  22  Am.  Rep.  475  ;  Jones  v.  Stanly,  76  N.  C. 
355  ;  Daniel  v.  Swearengen,  6  S.  C.  297;  CaugJiey  v.  Smith,  47  X.  Y. 
(2  Sick.)  244 ;  Pilkington  v.  Scott,  15  M.  &  W.  657 ;  Sykes  v.  Dixon, 
9  Ad.  &  El.  693  ;  Lamley  v.  Gye,  2  El.  &  Bl.  216.  And  the  relation  of 
master  and  servant  subsists  sufficiently  for  the  purpose  of  such  action, 
during  the  time  for  which  there  is  in  existence  a  binding  contract  of 
hiring  and  service  between  the  parties.  Id. ;  Blake  v.  Lanyon,  6  Term 
R.  221 ;  Haskins  v.  Royster,  70  N.  C.  601 ;  S.  C,  16  Am.  Rep.  780. 
And  the  fact  that  the  servant  is  employed  under  a  contract  voidable 
by  him  does  not  defeat  the  action  for  inducing  away,  since  the  wrong 
consists  in  enticing  the  servant  to  avoid  the  contract.  Keane  v.  Boycott, 
2  H.  Bh  511. 

But  the  mere  attempt  to  entice  a  servant  away,  followed  by  no  dam- 
age, does  not  entitle  the  master  to  an  action.  Bird  v.  Randall,  3  Burr. 
1352.  See  Carem  v.  Rutherford,  106  Mass.  1  ;  8  Am.  Rep.  287.  Xor 
wiT  an  action  lie  for  inducing  a  servant  to  leave  his  master's  service  at 
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the  expiration  of  the  time  for  which  the  servant  had  hired  himself, 
although  the  servant  had  no  intention,  at  the  time,  of  quitting  his 
master's  service.  Nichol  v.  Martyn^  2  Esp.  734 ;  Boston  Glass  Maniif. 
Co.  V.  Binney^  4  Pick.  425.  And  no  action  lies  for  seducing  a  servant 
from  his  master,  M'ho  has  paid  the  penalties  stipulated  by  his  article 
for  leaving  him.  Bird  v.  Umidall,  3  Burr.  1345  ;  S.  C,  1  W.  Bl. 
373,  387. 

Under  a  count  for  harboring  or  entertaining  a  servant,  evidence  of 
enticement  is  not  necessary  {Dubois  v.  Allen^  Anth.  [j^.  Y.]  128) ;  nor 
is  it  essential  that  such  a  state  of  facts  should  exist  as  would  sustain  an 
action  for  enticing  away.     Fawcett  v.  Beavres,  2  Lev.  63. 

Societies  of  laborers,  so  long  as  they  confine  their  objects  and  ac- 
tion within  proper  limits,  and  do  no  more  as  a  society  than  each  indi- 
vidual member  thereof  might  lawfully  do,  cannot  be  held  to  be 
unlawful  organizations  at  common  law.  Commonwealth  v.  Hunt,  4 
Mete.  Ill ;  Snow  v.  Wheeler,  113  Mass.  179.  But  when  workmen 
combine  to  prevent  others  from  working  for  another,  either  by  force 
or  by  persuasion,  the  act  is  unlawful  and  such  persons  are  liable  for  all 
the  damages  resulting,  and  in  case  the  injury  is  irre]>arable  in  damages, 
or  the  individuals  are  irresponsible  and  unable  to  respond  to  a  judg- 
ment for  damages,  a  court  of  equity  will  interpose  by  injimction  to 
restrain  them.  Springhead  Spinning  Co.  v.  Riley,  L.  R.,  6  Eq.  Cas. 
551.  So,  persons  who  associate  themselves  to  coerce  an  employer  into 
paying  money  which  he  is  not  legally  bound  to  pay,  by  threats  that  if 
he  refuses  they  will  induce  his  workmen  to  leave  his  service,  and 
will  deter  others  from  taking  their  places,  are  chargeable  with  an  ille- 
gal conspiracy ;  and  if  their  threats  are  carried  out,  the  employer 
aggrieved  may  recover  damages  in  an  action  for  the  wrong  done. 
Careio  v.  Rutherford,  106  Mass.  1 ;  8  Am.  Eep.  287.  See  Common- 
wealth V.    Curren,  3  Pittsb.  (Penn.)  143. 

In  an  action  for  enticing  away  the  plaintiff's  servants,  the  measure 
of  damages  is  not  to  be  ascertained  at  the  actual  loss  which  he  sus- 
tained  at  the  time,  but  for  the  injury  done  him  by  causing  them  to 
leave  his  employment.  Gunter  v.  Astor,  4  Moore,  12.  And  see 
Hays  V.  Borders,  6  111.  46. 

In  an  action  for  enticing  away  an  apprentice,  the  plaintiff  is  held  to 
be  entitled  to  recover  damages  as  for  a  total  loss  of  services,  if  a  total 
loss  has  been  in  reality  the  consecpence  of  the  acts  of  the  defendant ; 
if  not,  then  the  damages  should  be  estimated  according  to  the  chances 
the  plaintiff  had  of  regaining  his  apprentice.  McKay  v.  Bryson,  5 
Ired.  (N.  C.)  L.  216.  See,  also.  Stout  v.  Woody,  63  N.  C.  37. 
But  if  a  servant  or  minor  child  absconds  from  his  father's  house,  and 
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enters  the  service  of  one  Avho  for  his  labor  furnishes  the  infant  a 
reasonable  support,  not  knowing-  that  he  has  absconded,  the  parent  can- 
not recover  for  the  infant's  services,  without  deducting  the  amount  of 
the  expense  for  such  support.     Huntoon  v.  Hazelton,  20  N,  H.  388. 

§  3.  Right  to  seryant's  acquisitions.  A  master  deprived  of  the 
services  of  an  apprentice  or  servant,  who  has  been  enticed  awaj  and 
harbored  by  another  master,  is  not  confined  to  an  action  for  damages 
for  the  injury  he  has  sustained  by  the  loss  of  his  servant.  He  may  in 
some  cases  waive  the  tort,  and  bring  an  action  to  recover  the  wages 
due  to  his  apprentice  or  servant  from  such  second  master,  upon  the 
well-settled  principle  that  the  master  shall  have  the  advantage  of  his 
servant's  contracts  as  to  matters  within  the  scope  of  the  service.  Damon 
V.  Oshorn,  1  Pick.  iSl ;  Lightly  y.  Clouston,  1  Taunt.  112;  Smith's  Mast. 
&  Serv.  80.  But  no  recovery  can  be  had,  in  this  form,  unless  labor 
has  been  performed  by  the  servant,  and  the  master  cannot  claim  any 
other  acquisitions  than  such  as  are  the  residt  of  that  labor.  Shanley 
v.  Hervey^  20  How.  St.  Tr.  65,  n.  Nor  can  he  claim  what  the  servant 
may  have  acquired  during  the  service  entirely  without  the  legitimate 
consideration  of  such  service.  Thus,  if  a  servant,  not  employed  to 
invent,  make  an  invention  whilst  in  the  employ  of  a  master,  the  inven- 
tion belongs  to  the  servant,  and  the  master  cannot  take  out  a  patent 
for  it.  Bloxam  v.  Elsee,  1  Carr.  tfc  P.  558.  And  the  same  rule  applies 
to  salvage  money  which  is  the  result  of  extraordinary  service ;  the  share 
of  an  apprentice  belongs  to  him  and  not  to  his  master.  Mason  v. 
Shii)  Blaireau,  2  Cranch  (U,  S.),  240.  And  in  the  case  of  an  appren- 
tice who  has  enlisted  in  the  army,  the  master  cannot  intercept  the 
wages  due  to  the  apprentice.  The  government  recognizes  the  employ- 
ment as  a  personal  contract  with  the  soldier.  The  M-ages  earned  are 
paid  to  him,  and  if  he  dies  before  payment,  his  administrator  is  the 
only  person  entitled  to  recei\"e  them.  United  States  v.  JBainhridge,  1 
Mas.  (C.  C.)  84 ;  Johnson  v.  Dodd,  56  N.  Y.  (11  Sick.)  76. 

The  main  advantage  attending  this  form  of  action  is  that  it  may  be 
brought  after  the  death  of  the  tort-feasor,  which  is  not  the  case  with 
an  action  framed  on  the  tort.  Foster^  v.  Steioart,  3  M.  &  S.  191.  But, 
on  the  other  hand,  it  is  open  to  the  objection  that  it  admits  of  a  set-off 
and  deductions.  Lightly  \.  Clouston,  1  Taunt.  112.  An  action  for  the 
tort  is,  accordingly,  the  more  usual  remedy,  and  in  such  action  the  jury 
may,  if  the  circumstances  justify  their  so  doing,  give  the  plaintiff 
greater  damages  than  the  mere  wages  of  the  servant  would  amount  to. 
Smith  on  Mast.  &  Serv.  82  ;   Danid  v.  Swearengen,  6  S.  C.  297,  302. 

§  4.  Liability  for  servaut's  acts  or  contracts  as  agents.  No 
power  can  be  infeiTed  from  the  relation  of  master  and  servant,  strictly 
Vol.  lY.— 52 
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speaking,  whereby  the  servant  can  bind  his  master.  Moore  v.  Tic\  e^ 
3  Dev.  (N.  C.)  L.  24:4.  It  is  only  upon  the  ground  that  a  servant  is 
the  agent  of  his  master,  that  a  master  can,  in  any  case,  be  made  Hable 
upon  contracts  entered  into  by  his  servant ;  and  this,  on  the  principle 
that  the  act  of  the  servant  or  agent  is,  in  fact,  the  act  of  his  master  or 
principal, — the  maxim  being,  Qui  facit  ijer  aliinn^  facit  jper  se. 
Smith  on  Mast.  &  Serv.  122.  See  Bac.  Abr.,  tit.  Mast.  c&  Serv.  (K.); 
Broom's  Leg.  Max.  817.  The  well-known  rules  of  agency  are,  there- 
fore, applicable  in  this  connection,  and  as  these  rules  have  been  fully 
set  out  in  a  preceding  title,  they  need  not  be  here  repeated  at 
length.  See  Yol.  1,  tit.  Agency.  It  may,  however,  be  observed  gen- 
erally, that  the  contract  of  a  servant,  in  order  to  be  binding  on  his 
master,  must  be  within  the  scope  of  the  authority  intrusted  to  the  seiw- 
ant ;  that  this  authority  may  be  given  either  expresshj,  or  by  imjjlica- 
tion;  that  a  ratification  by  the  master  of  the  servant's  acts  is  equivalent 
to  an  original  authority ;  that  the  authority  of  a  servant  is  co-extensive 
with  his  usual  employment ;  and  that  the  scope  of  his  authority  is  to 
be  measured  by  the  extent  of  his  employment.  See  Vol.  1,  220, 
240,  285. 

§  5.  LiaMlity  for  servant's  torts.  A  master  is  ordinarily  liable 
to  answer  in  a  civil  suit  for  the  tortious  or  wrongful  acts  of  his  servant, 
whether  of  omission  or  commission,  and  whether  negligent,  fraudulent, 
or  deceitful,  if  those  acts  are  done  in  the  course  of  his  employment  in 
his  master's  service  {Souihwick  v.  Estes,  7  Cush.  385  ;  Zevi  v.  brooks, 
121  Mass.  501 ;  PUladelpUa,  etc.,  R.  R.  Co.  v.  Derby,  14  How.  [U.  S.] 
468),  even  though  the  master  did  not  authorize  or  know  of  such  acts,  or 
may  have  disapproved  of  or  forbidden  them.  Id. ;  Rohinson  v.  Webb, 
11  Bush  (Ky.),  464  ;  Siiyder  v.  Hannibal,  etc.,  R.  R.  Co.,  60  Mo.  413  ; 
McGlothlin  v.  Madden,  16  Kans.  466.  And  wantonness  or  mischief, 
causing  additional  bodily  or  mental  suffering,  in  the  injurious  act  of  a 
servant  within  the  scope  of  his  employment,  will  enhance  the  damages 
as  against  the  master.  Hawes  v  Knowles,  114  Mass.  518  ;  S.  C,  19 
Am.  Rep.  383.    Ante,  Vol.  1,  287,  288. 

A  master  is  not,  however,  responsible  for  the  wrongful  act  of  his 
servant,  unless  that  act  be  done  in  the  execution  of  the  authority  given 
by  the  master.  Beyond  the  scope  of  his  employment,  he  is  as  much  a 
stranger  to  his  master  as  any  third  person,  and  therefore  his  act  cannot 
be  regarded  as  the  act  of  his  master.  Croft  v.  Alison,  4  B.  &  Aid. 
590  ;  McKenzie  v.  McLeod,  10  Bing.  385 ;  Lamb  v.  Palli,  9  Carr.  & 
P.  629 ;  Wilson  v.  Peverly,  2  N.  H.  548 ;  Church  v.  21ansfield,  20 
Conn.  284  ;  Bard  v.  Yohn,  26  Penn.  St.  482.  Thus,  an  action  cannot 
be  maintained  against  the  owner  of  a  bridge  to  recover  damages  for 
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the  bite  of  a  vicious  dog  belonging  to  the  toll-keeper,  if  it  appear  that 
the  owner  did  not  keep  or  harbor  the  dog  in  person,  and  did  not  au- 
thorize or  require  him  to  be  kept,  and  did  not  need  that  tlie  dog  should 
be  kept  for  the  conduct  or  protection  of  the  business  in  wliich  the  owner 
of  the  dog  was  einployc'il,  or  as  his  assistant  as  toll-keeper.  Baker  v. 
Kinsey,  38  Cal.  631.  And  where  a  person,  after  purchasing  of  a  rail- 
road company  a  ticket  as  a  passenger,  applied  to  the  servant  charged 
with  the  duty  of  checking  baggage,  to  have  his  baggage  checked  to  his 
place  of  destination,  and  by  his  abusive  language  and  menacing  ges- 
tures toward  the  servant  provoked  a  quarrel,  in  which  the  servant 
struck  him  with  a  hatchet,  it  was  held  that  the  passenger  could  not 
recover  of  the  railroad  company  for  the  resulting  injury.  Little  Miami 
E.  R.  Co.  V.  WetTrm-e,  19  Ohio  St.  110  ;  S.  C,  2  Am'.  Rep.  373.  But  see 
Walker  v.  South-Eastern  Railway  Co..,  L.  R.,  5  C.  P.  610 ;  39  L. 
J.  C.  P.  34  . 

Whether  a  servant  was  acting  in  the  course  of  his  employment 
when  he  committed  a  tortious  act,  is  a  question  of  fact.  Redding  v. 
South  Carolina  R.  R.  Co.,  3  S.  C.  1 ;  S.  C,  16  Am.  Rep.  681. 

And  the  hability  of  one  person  for  damages  arising  from  the  tortious 
acts  of  another,  on  the  principle  of  respondeat  superior,  is  confined  to 
the  relation  of  master  and  servant,  or  principal  and  agent,  and  does 
not  apply  to  independent  contracts  where  the  employer  does  not  keep 
control  over  the  mode  and  manner  of  the  contract  work.  Cincinnati 
V.  Stone,  5  Ohio  St.  38  ;  Wilson  v.  Alleghany  City,  79  Penn.  St.  272. 
See,  also,  Yates  v.  Squires,  19  Iowa,  26 ;  Norton  v.  Wiswall,  26 
Barb.  618. 

It  has  been  held  in  Maine  that  a  servant  who  sets  fire  to  his  master's 
house  by  his  master's  procurement  for  the  pui*pose  of  defrauding  the 
insurers  is  not  guilty  of  arson,  either  at  common  law,  or  under  a  statute 
making  it  arson  to  burn  the  dwelling-house  of  another.  State  v. 
Haynes,  66  Me.  307 ;  S.  C,  22  Am.  Rep.  569. 

§  6.  Liability  for  servant's  neglect.  That  the  master  is  liable  for 
the  servant's  negligence,  within  the  scope  of  the  latter's  employment, 
is  a  well-established  elementary  rule,  based  upon  the  assumption  that 
the  act  of  the  servant  is  the  act  of  the  master  {Courtney  v.  Baker,  5 
Jones  &  Sp.  [N.  Y.]  219 ;  Cleghorn  v.  N.  T.  Cent,  cfc  Hudson  R.  R. 
R.  Co.,  56  N.  Y.  [11  Sick.]  44;  S.  C,  15  Am.  Rep.  375  ;  Robinson 
V.  Wehh,  11  Bush  [Ky.],  464;  Johnson  v.  Bruner,  61  Penn.  St.  58; 
Allison  V.  Western,  etc.,  R.  R.  Co.,  64  i^.  C.  382  ;  Laugher  v.  Pointer^ 
5  B.  &  C.  547  ;  Piokens  v.  Dieehir,  21  Ohio  St.  212  ;  8  Am.  Rep.  55  ; 
Smith  V.  Webster,  23  Mich.  298) ;  and  this  without  any  regard  to  the 
character  of  the  servant  for  care  or  skill.     Hays  v.  Millar,   77  Penn. 
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St.  238 ;  S.  C,  18  Am.  Rep.  445.  Thus,  the  owner  of  a  raft  is  held  liable 
for  any  damage  which  may  be  done  to  the  property  of  others  upon  the 
river,  occasioned  by  negligence  or  unskillful  management  of  his  pilot, 
although  he  had  employed  men  who  were  represented  to  be  skillful 
watermen.  Shaw  v.  Beed,  9  Watts  &  Serg.  72.  And  see  Martin  v. 
Teynperley,  4  Q.  B.  298  ;  Bigley  v.  Williams,  80  Penn.  St.  107.  But  a 
master  will  not  be  liable  for  an  act  of  his  servant,  which  would  not  have 
constituted  any  cause  of  action  against  him,  if  done  by  himself.  Poulton 
V.  Southwestern  Railway  Co.,  L.  R.,  2  Q.  B.  534  ;  Russell  v.  Irhy,  13 
Ala.  131.  And  if  a  negligent  act  be  done  by  a  servant,  while  he  is  at 
liberty  from  service  and  pursuing  his  own  ends  exclusively,  the  master  is 
not  liable  for  the  injury  produced  thereby,  even  if  it  could  not  have  been 
committed  without  facilities  afforded  to  the  servant  by  liis  relations  to 
his  master.  Mitchell  v.  Crassweller,  13  C.  B.  '237 ;  Garretzen  v. 
Duenckel,  50  Mo.  104 ;  S.  C,  11  Am.  Rep.  405  ;  Bard  v.  Yohn,  26 
Penn.  St.  482 ;  Storey  v.  Ashton,  L.  R.,  4  Q.  B.  476 ;  Sheridan  v.  Char- 
lick,  4  Daly  (N.  Y.),  338.  Thus,  a  coachman,  after  having  used  his 
master's  horse  and  carriage  in  going  upon  an  errand  for  his  master,  in- 
stead of  taking  it  to  the  stable,  used  it  in  going  upon  an  errand  of  his 
own,  without  his  master's  knowledge  or  consent.  While  doing  so,  he 
negligently  ran  into  and  injured  the  plaintiffs  horse  —  and  it  was  held 
that  his  master  was  not  liable.  Id.  See,  also,  Campbell  v.  City  of  Prov- 
idence, 9  R.  I.  262.  But  see  Sleath  v.  Wilson,  9  Carr.  &  P.  601 ;  Joel 
V.  Morison,  6  id.  501.  Nor  is  a  master  responsible  for  an  injury  caused 
by  his  servant's  negligence  to  a  person  who  might,  by  the  exercise  of 
ordinary  care,  have  avoided  the  consequences  of  the  servant's  negli- 
gence. It  is  not,  however,  sufficient,  in  order  to  exempt  a  master  from 
responsibility,  to  show  that  the  party  injured  did,  by  his  own  act,  con- 
tribute to  the  injury,  but  it  must  be  shown  that  he  did  not  use  ordin- 
ary care  to  avoid  the  consequences  of  the  servant's  negligence.  But- 
terfield  v.  Forrester,  11  East,  60 ;  Clayards  v.  Dethick,  12  Q.  B.  439  ; 
Beers  v.  Housatonic  R.  R.  Co.,  19  Conn.  566.  Where,  however,  the 
party  injured  was  a  child,  incapable  ot  taking  care  of  itself,  a  master 
has  been  held  liable  for  injmy  caused  to  the  child  by  the  negligence  of 
his  servant,  although  the  child  itself,  by  its  own  act,  brought  about  the 
accident.  Lynch  v.  Nurdin,  1  Q.  B.  29.  ^^Qfost,  tit.  Negligence. 
If  a  servant  driving  his  master's  carriage  along  the  highway  carelessly 
runs  over  a  by-stander,  or  if  a  gamekeeper  employed  to  kill  game  care- 
lessly fires  at  a  hare,  so  as  to  shoot  a  person  passing  on  the  ground,  or 
if  a  workman  employed  by  a  builder  in  building  a  house  negligently 
throws  a  stone  or  brick  from  a  scaffold,  and  so  hurts  a  passer-by, —  in 
all  these  cases,  the  person  injured  has  a  right  to  treat  the  wrongful  or 
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careless  act  as  the  act  of  the  master.  And  the  law  does  not  permit  the 
master  to  escape  liability  because  the  act  complained  of  was  not  done 
with  his  own  hand.  Baj'tonshill  Coal  Co.  v.  Reid,  3  Macq.  S.  C. 
App.  Cas.  266.  In  a  Vermont  case,  the  defendant  put  a  bag  containing 
barley  into  his  wagon  under  his  shed.  In  two  or  three  days  thereafter, 
his  hired  servant  took  the  bag  from  the  wagon,  supposing  it  to  contain 
oats,  and  carried  it  to  a  place  where  he  was  drawing  logs  for  his  master, 
to  feed  his  horses  with  its  contents.  Finding  his  mistake,  the  servant 
fed  some  of  the  barley,  and  then  put  an  iron  bolt  that  he  had  been  using 
as  a  cle\dce  pin,  into  the  bag  and  carried  the  bag  home  and  put  it  into 
the  wagon  where  he  found  it,  with  the  barley  and  bolt  in  it,  without 
informing  his  master  of  what  he  had  done.  Soon  after,  the  defendant 
not  knowing  what  his  servant  had  done,  nor  that  the  bolt  was  in  the 
bag,  filled  the  bag  with  ears  of  corn,  and  carried  the  corn  to  the  plain- 
tiffs mill  to  be  ground,  and  in  grinding,  the  bolt  got  into  the  corn- 
cracker  and  injured  it,  and  it  was  held  that  the  defendant  was  liable 
for  the  carelessness  of  his  servant.  Tuel  v.  Westo7i,  47  Yt.  634.  See, 
also,  Phelon  v.  Stiles,  43  Conn.  426.  So,  if  the  servant  is  acting  within 
the  scope  of  his  emplo}Tnent,  the  master  is  liable,  even  for  an  act  the 
very  reverse  of  that  which  the  servant  was  actually  directed  to  do. 
Bayley  v.  Manchester,  etc.,  Railway  Co.,  L.  R.,  8  C.  P.  153 ;  S.  C. 
affirmed,  7  id.  445  ;  S.  C,  4  Eng.  R.  384 ;  Southwich  v,  Estes,  7  Cnsh. 
385  ;  Priester  v,  Augley,  5  Rich.  (S.  C.)  44  ;  Higg'ms  v.  Watervliet  T. 

6  R.  Co.,  46  ]Sr.  Y.  (1  Sick.)  23 ;  7  Am.  Rep.  293.  The  test  of  the 
master's  responsibility  for  the  act  of  his  servant  is,  whether  the  act  was 
done  in  the  prosecution  of  the  master's  business,  not  whether  it  was  done 
in  accordance  with  the  instructions  of  the  master  to  the  servant.  When, 
therefore,  the  servant  while  engaged  in  the  prosecution  of  the  master's 
business  deviates  from  his  instructions  as  to  the  manner  of  doing  it,  this 
does  not  relieve  the  master  from  liability  for  his  acts.  Cosgrove  v.  Og- 
den,  49  K  Y.  (4  Sick.)  255  ;  S.  C,  10  Am.  Rep.  361.  See,  also.  Peck  v. 
N.  Y.  Cent.  (&  Ihid.  R.R.  R.  Co.,  8  Hun  (N.  Y.),  286;  Garretzen\. 
Duenckel,  50  Mo.  104;    S.  C,  11  Am.  Rep.  405 ;  Ewhank  v.  Nutting., 

7  C.  B.  797.  The  master  is  likewise  liable  for  the  negligence  of  one  whom 
his  servant  employs,  to  assist  such  servant  in  the  master's  business. 
Althorf  V.  Wolfe,  22  N.  Y.  (8  Smith)  355 ;  Randlsson  v.  Murray,  8 
Ad.  &  El.  109  ;  Rajyson  v.  Cuhitt,  9  M.  &  W.  710.  And  where  the 
defendant's  cart  was  driven  by  a  person,  not  in  his  employ,  but  to  whom 
his  servant  had  intrusted  the  reins,  and  the  plaintiffs  cabriolet  was  in- 
jured by  the  cart  being  driven  against  it,  the  defendant  w!i>  held  liable, 
although  the  driver  of  the  cart  was  not  in  his  service.  Booth  v.  Mister, 
7  Carr.  &  P.  66. 
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§  7.  Liability  for  negligence  or  tort  to  fellow-servant.     One 

who  enters  the  service  of  another  takes  upon  himself  the  ordinary 
risks  of  the  employment  in  which  he  engages,  including  the  negligent 
acts  of  his  fellow- workmen  in  the  course  of  the  employment.  Howd 
V.  Miss.  Cent.  R.  R.  Co.,  50  Miss.  178;  Coomls  v.  New  Bedford 
Cordage  Co.,  102  Mass.  572 ;  Lovell  v.  Howell,  1  Com.  Pleas.  Div. 
161 ;  S.  C,  16  Eng.  R.  501.  A  master  is  not,  therefore,  responsible 
to  his  own  servant  for  any  injury  happening  to  him  through  the  negli- 
gence or  wrongful  act  of  a  fellow-servant  while  engaged  in  the  same 
common  employment,  provided  the  master  has  not  been  negligent  in 
the  selection  or  retention  of  the  servant  at  fault.  Id.  ;  Malone  v. 
Hathaway,  64  N.  Y.  (19  Sick.)  5  ;  S.  C,  21  Am.  Rep.  573  ;  Union 
Pacific  R.  R.  V.  Young,  8  Kans.  658 ;  Brothers  v.  Cartter,  52  Mo. 
372 ;  14  Am.  Rep.  424  ;  Lee  v.  Detroit  Bridge  <&  Iron  Works,  62  id. 
565  ;  Wonder  v.  Baltimore  <&  Ohio  R.  R.  Co.,  32  Md.  411 ;  S.  C,  3. 
Am.  Rep.  143  ;  Anderson  v.  Milwaukee,  etc.,  R.  R.  Co.,  37  Wis.  321 ; 
Davis  V.  Detroit,  etc.,  R.  R.  Co.,  20  Mich.  105  ;  S.  C,  4  Am.  Rep.  364  ; 
Teomans  v.  Contra  Costa  S.  iY  Co.,  44  Cal.  71 ;  Price  v.  Hotiston 
Direct  Navigation  Co.,  46  Tex.  535 ;  Pittsburgh,  etc.,  Railway  Co. 
V.  Rtd)y,  38  Ind.  294 ;  S.  C,  10  Am.  Rep.  Ill ;  Summerhays  v. 
Kansas  Pad/.  Railway  Co.,  2  Col.  T.  484 ;  Chicago  <&  Alton  R.  R. 
Co.  V.  Murphy,  53  111.  336  ;  S.  C,  5  Am.  Rep.  48 ;  Columhus,  etc., 
R.  R.  Co.  V.  Wehb,  12  Ohio  St.  475  ;  Mich.  Gent.  R.  R.  Go.  v.  Dolan, 
32  Mich.  510 ;  Weger  v.  Pemi.  R.  R.  Co.,  55  Penn.  St.  460  ;  Skipi) 
V.  Eastern  Counties  Railway  Co.,  9  Exch.  223 ;  Murray  v.  Currie, 
L.  R.,  6  C.  P.  24 ;  Wilson  v.  Merry,  L.  R.,  1  Sc.  App.  Cas.  326.  The 
application  of  this  rule  is  usually  to  railway  companies  and  other 
common  carriers,  but  it  applies  to  every  establishment.  No  mem- 
ber of  an  establishment  can  maintain  an  action  against  the  master 
for  an  injury  done  to  him  by  another  member  of  that  establish- 
ment, in  respect  of  which,  if  he  had  been  a  stranger,  he  might 
have  had  a  right  of  action,  Ahraham  v.  Reynolds,  5  Hurlst.  & 
N.  143.  Nor  is  it  necessary  to  exempt  the  master  from  liability 
that  the  sufferer  and  the  one  who  causes  the  injury  should  be  at 
the  time  engaged  in  the  same  particular  work.  If  they  are  in  the 
employment  of  the  same  master,  engaged  in  the  same  common 
work,  and  performing  duties  and  services  for  the  same  general  pur- 
poses, the  master  is  not  liable.  Laning  v.  New  York  Central  R. 
R.  Co.,  49  K  Y.  (4  Sick.)  621,  528 ;  S.  C,  10  Am.  Rep.  417 ;  Bai/rd 
V.  Pettit,  70  Penn.  St.  477  ;  Wood  v.  New  Bedford  Goal  Comjpa/iiy, 
121  Mass.  252 ;  Feltham  v.  England,  L.  R.,  2  Q.  B.  36 ;  Wiggett  v. 
Fox,  11  Exch.  832.     Nor  does  it  vary  the  case  if  it  appear  that  the 
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plaintiff,  instead  of  being  regularly  employed  l)y  the  defendant,  vol- 
untarily undertook,  without  an  appointment,  to  act  as  the  defendant's 
servant.  I^<^gg  v.  Midland  Bailway  Co.,  1  Ilurlst.  &  N.  773  ;  New 
Orlemis,  etc.,  R.  R.  Co.  v.  Harrison,  48  Miss.  112;  S.  C,  12  Am. 
Kep.  356  ;  Flower  v.  Pennsylvania  R.  R.  Co.,  69  Penn.  St.  21('» ; 
S.  C,  8  Am.  Rep.  251. 

A  "  fellow-servant,"  within  the  meaning  of  the  general  rule,  is 
usually  held  to  be  any  one  serving  the  same  master,  and  under  his  con- 
trol, whether  equal,  inferior  or  superior  to  the  injured  person,  in  his 
grade  or  standing.  Thus,  a  foreman  is  a  fellow-servant  with  those 
employed  under  him.  Gallagher  v.  Piper,  16  C.  B.  (IS".  S.)  669 ; 
Felthamw.  England,  L.  R.,  2  Q.  B.  33;  Marshall  \.  Sohrieker,  63 
Mo.  308.  So  is  a  general  manager  {Searle  v.  Lindsay,  11  C.  B.  [N. 
S.]  429),  or  a  superintendent.  Alhro  v.  Agaioam  CaTwl  Co.,  6  Cush. 
75 ;  Lawler  v.  Androscoggin  R.  R.  Co.,  62  Me.  463 ;  S,  C,  16  Am. 
Rep.  492.  See,  also,  Rohhack  v.  Pacific  B.  R.  Co.,  43  Mo.  187; 
Thayer  v.  St.  Louis,  etc.,  R.  R.  Co.,  22  Ind.  26  ;  Shauck  v.  Northern, 
etc.,  R.  R.  Co.,  25  Md.  462.  It  has,  however,  been  held  that  a  super- 
intendent appointed  by  a  company,  and  having  entire  supervision  and 
control  over  the  work,  with  power  to  employ,  direct  and  discharge  the 
laborers,  is  not  a  fellow-servant,  although  he  engages  in  the  same  work 
with  the  laborer.  Gormly  \. Vulcan  IronWorks,  61  Mo.  492;  Whalen 
V.  Centenary  Churchy  62  id.  326 ;  Brabhets  v.  Chicago,  etc.,  R.  R. 
Co.,  38  Wis.  289.  And  see  note  to  Malone  v.  Hathaway,  21  Am. 
Rep.  579,  582 ;  Hardy  v.  Carolina,  etc.,  R.  B.  Co.,  76  N.  C.  5. 
So,  the  rule  exempting  the  master  from  liability  for  the  negligence 
of  a  fellow-servant  has  no  application  where  the  one  servant  is  em- 
ployed in  a  separate  and  disconnected  branch  of  the  business  from  that 
of  the  other.  Nashville,  etc.,  R.  R.  Co.  v.  Carroll,  6  Heisk.  (Tenn.) 
347.  Thus,  the  rule  does  not  apply  to  the  case  of  a  day  laborer  em- 
ployed by  a  railroad  company  from  day  to  day,  who  was  injured  in  re- 
turning from  work  on  the  company's  cars,  through  an  accident  occa- 
sioned by  the  misconduct  of  the  engine-driver.  Russell  v.  Hudson 
Biver  B.  B.  Co.,  5  Duer  (N".  Y.),  39;  Byan  v.  Chicago,  etc..  Bail- 
way  Co.,  60  111.  171 ;  S.  C,  14  Am.  Rep.  32.  Nor  to  the  case  of  a 
mere  day  laborer  on  the  track  of  the  company,  so  injured.  Toledo,  etc., 
B.  B.  Co.  V.  O'Connor,  71  111.  391.  But  see  Gillshannon  v.  Stony 
Brook  B.  B.  Co.,  10  Cush.  228 ;  Byan  v.  Cumherland  Valley  B.  B. 
Co.,  23  Penn.  St.  384.  Nor  does  the  rule  apply  where  one  servant 
employed  to  perform  his  duties  under  the  orders  of  another  superior 
servant,  is  directed  by  the  latter  to  do  an  act  not  in  the  usual  course  of 
his  duties,  and,  while  so  engaged,  is  injured  by  the  negligence  of  the 
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superior.  Union  PacijiG  Railroad  Company  v.  Fo7%  17  "Wall.  553  ; 
Siegel  v.  Schantz,  2  N.  Y.  Sup.  (T.  &  C.)  353.  See  Anderson  v. 
Morrison,  22  Minn.  274:.  Nor  has  the  rule  any  application  where  the 
offending  servant  is  wanting  in  skill  or  prudence,  which  fact  is  known 
to  the  employer,  or  could  have  been  ascertained  by  him  by  reasonable 
inquiry.  New  Orleans,  etc.,  R.  R.  Co.  v.  Hughes,  49  Miss.  258 ;  Ala^ 
hama,  etc.,  R.  R.  Co.  v.  Waller,  48  Ala.  459 ;  Pittsburgh,  etc.,  R.  R. 
Co.  v.  Ruhy,  38  Ind.  294 ;  S.  C,  10  Am.  Rep.  111.  And  if  a  master 
negligently  or  knowingly  employs  or  retains  in  his  service  those  who 
are  incompetent  and  unfit  for  the  duties  to  which  they  are  assigned,  he 
is  liable  to  respond  to  other  employees  and  servants  engaged  in  the 
same  service,  who  may  sustain  damages  by  reason  of  such  incompe- 
tence and  unfitness.  Id. ;  Baulec  v.  New  York  c&  Harlem  R.  R.  Co., 
52  K  Y.  (7  Sick.)  633;  S.  C,  48  How.  399  ;  S.  C.  agam,  59  N.  Y. 
(14  Sick.)  356 ;  S.  C,  17  Am.  Rep.  325.  And  when  the  master  is  a 
corporation,  necessarily  acting  by  and  through  agents,  the  acts  of  its 
general  agents,  charged  with  the  employment  and  discharge  of  servants 
in  the  performance  of  that  duty,  must  be  regarded  as  the  acts  of  the 
corporation.  Id.  ;  Huntingdon,  etc.,  R.  R.  v.  Decker,  84  Penn.  St. 
419 ;  Flike  v.  Boston  &  Albany  R.  R.  Co.,  53  N.  Y.  (8  Sick.)  649 ; 
S.  C,  13  Am.  Rep.  545.  See  Frazier  v.  Pennsylvania  R.  R.  Co., 
38  Penn.  St.  104 ;  Walker  v.  Boiling,  22  Ala.  294 ;  Noyes  v.  Smith, 
28  Yt.  59 ;  Harper  v.  Indianapolis,  etc.,  R.  R.  Co.,  47  Mo.  567 ;  14 
Am.  Rep.  353  ;  Mullan  v.  Philadelphia,  etc..  Steamship  Co.,  78 
Penn.  St.  25  ;  S.  C,  21  Am.  Rep.  2.  There  is  held  to  be  no  implied 
contract  between  the  owners  of  a  ship  and  a  pilot  whom  they  are 
compelled  to  employ,  that  the  pilot  shall  take  upon  himself  the  risk 
of  injury  from  the  negligence  of  the  shipowners'  servants.  An  action 
will,  therefore,  lie  by  the  pilot  against  the  shipowners  for  injuries 
caused  to  him  whilst  acting  as  pilot  on  board  their  vessel,  by  the  neg- 
ligence of  their  servants.  Smith  v.  Steele,  L.  R.,  10  Q.  B.  125  ',  S.  C, 
11  Eng.  R.  194. 

§  8.  Master's  neglect  to  the  injury  of  the  servant.  A  master 
does  not  warrant  the  safety  of  his  servants  {Riley  v.  Baxendale,  6 
Hurlst.  &  N.  445  ;  Indianapolis,  etc.,  R.  R.  Co.  v.  love,  10  Ind.  554 ; 
Toledo,  etc..  Railway  Co.  v.  Conroy,  61  111.  162 ;  Cohimbus,  etc.,  R. 
R.  Co.  V.  Troesch,  68  id.  545 ;  18  Am.  Rep.  578 ;  Tinney  v.  Boston  (& 
Albany  R.  R.  Co.,  62  Barb.  218 ;  S.  C.  affirmed,  52  N.  Y.  [7  Sick.]  632); 
but  he  is  directly  liable  to  them,  as  much  as  to  any  one  else,  for  his 
own  neghgence.  Brydon  v.  Stewart,  2  Macq.  H.  L.  Cas.  30 ;  Ardesco 
Oil  Co.  V.  Gilson,  63  Penn.  St.  146  ;  Fifield  v.  Northern  R.  R.  Co., 
42  N.  H.  225.     And  where  a  servant  receives  an  injury  occasioned  in 
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part  by  the  negligence  of  liis  master,  and  in  part  by  that  of  a  fellow- 
servant,  he  can  maintain  an  action  against  his  master  for  such  injury. 
Paulmier  v.  Ei'ie  liaihoay  Co.,  34  N.  J.  Law,  151  ;  Cayzer  v. 
Taylor,  10  Gray,  274. 

The  general  rule  is  that,  in  ordinary  cases,  where  a  workman  is  em- 
ployed to  do  a  dangerous  job,  or  to  work  in  a  service  of  peril,  if  the 
danger  belongs  to  the  work  itself,  or  to  the  service  in  which  he  engages, 
he  will  be  held  to  all  the  risks  whieli  belong  to  either.  But  where 
there  is  no  danger  in  the  work  or  service  in  itself,  and  tlie  peril  grows 
out  of  extrinsic  causes  or  circumstances,  which  cannot  be  discovered  by 
the  use  of  ordinary  precaution  and  prudence,  the  employer  is  liable  pre- 
cisely as  a  third  person,  if  the  loss  or  injury  is  caused  by  his  neglect  or 
M'ant  of  care.  Perry  v.  Marsh,  25  Ala.  659.  See,  also,  Baxter  v. 
Boherts,  44  Cal.  187  ;  Williams  v.  Clough,  3  Hurlst.  &  N.  258 ;  Inder- 
inaur  v.  Dames,  L.  R.,  2  C.  P.  313  ;  Morgan  v.  Yale  of  Neath  Rail- 
way Co.,  5  B.  &  Sm.  570 ;  S.  C.  affirmed,  L.  R,  1  Q.  B.  145  ;  Vihson  v. 
Pacific  R.  R.  Co.,4:Pi  Mo.  163  ;  2  Am.  Rep.  497  ;  Cnmherla7id,etc.,  R. 
R.  Co.  v.  State,  44  Md.  283.  A  servant  has  a  right  to  repose  confidence 
in  the  prudence  and  caution  of  his  employer,  and  to  rely  upon  his  not 
putting  him  in  charge  of  implements  which,  from  improper  construction 
or  other  causes,  are  so  dangerous  that  a  prudent  man  would  not  make 
use  of  them  {LaClairy.  St.  Paul,  etc.,  R.  R.  Co,  20  Minn.  9;  Fort 
Wayne^  etc.,  R.  R.  Co.  v.  Gildersleeve,  33  Mich.  133 ;  Buzzell  v. 
Laconia,  etc.,  Co.,  48  Me.  113) ;  and  this  includes  an  obligation  to  pro- 
vide a  suitable  place  in  which  the  servant,  being  himself  in  the  exercise 
of  due  care,  can  perform  his  duty  safely,  or  at  least  without  exposure 
to  dangers  that  do  not  come  within  the  obvious  scope  of  his  employ 
ment.  Coomhs  v.  New  Bedford  Cordage  Co.,  102  Mass.  572.  And 
see  Chicago,  etc.,  R.  R.  Co.  v.  Jackson,  55  111.  492 ;  8  Am.  Rep. 
661 ;  Columbus,  etc..  Railway  Co.  v.  Arnold,  31  Ind.  175 ;  Keegan 
V,  Kavanaugh,  62  Mo.  230.  And  where  a  servant  is  employed  on 
machinery,  from  the  use  of  which  danger  may  arise,  it  is  the  duty  of 
the  master  to  take  due  care,  and  to  use  all  reasonable  means  to  guard 
against  and  prevent  any  defects  from  which  increased  and  unnecessary 
danger  may  occur.  Clarke  v.  Ilolmes,  7  Hurlst.  &  N.  937.  And  see 
Ilayden  v.  Smithmlle,  etc.,  Co.,  29  Conn.  548. 

And  it  is  held  that  the  servant,  whose  duty  it  is  to  keep  ma- 
chinery in  repair,  is  not  a  fellow-servant  with  one  whose  duty  it  is  to 
use  the  same  machinery,  so  as  to  exempt  the  master  from  liability  on 
that  ground  for  an  injuiy  to  the  latter,  in  consequence  of  the  neglect 
of  the  former.     Shan7iy  v.  Androscoggin  Mills,  Q%  Me.  420. 

Where  an  employee  was  injured  by  the  falling  of  a  hoisting  appara- 
VoL.  IV.—  53 
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tiifl,  it  was  held  that  the  liability  of  the  defendants  (the  employers)  de- 
pended upon  three  facts :  First,  that  the  method  of  attaching  the  hoisting 
rope  was  defective  and  unsafe,  and  that  the  injury  was  caused  by  the 
defect.  Second,  that  the  defendants  knew  or  ought  to  have  known  of 
the  defect.  Tldrd,  that  the  plaintiff  did  not  know  of  it,  and  had  not 
equal  means  of  knowledge.  Mal&ne  v,  Hawley,  46  Cal.  409.  See 
McGlynn  v.  Brodie,  31  id.  376  ;  Byron  v.  New  York  State  Printing 
Telegraph  Co.,  26  Barb.  39.  A  railroad  corporation,  which  negligently 
sujffered  one  of  its  bridges  to  remain  in  an  unsafe  condition,  was  held 
liable  to  one  of  its  servants  for  injuries  sustained  by  the  giving  way  of 
the  bridge.  Harrison  v.  Central  B.  B.  Co.,  31  N .  J.  Law,  293.  So, 
where  the  plaintiff,  a  fireman  employed  by  the  defendant,  was  injured 
by  the  explosion  of  the  boiler  of  the  locomotive  on  which  he  worked, 
the  defective  and  dangerous  condition  of  which  had  often  been  reported 
to  the  defendants,  they  were  held  liable.  Keeganfi  v.  Western  B.  B.  .Co., 
8  N.  Y.  (4  Seld.)  175.  So,  where  the  plaintiff  was  employed  in  the 
defendant's  mill,  and  in  consequence  of  the  want  of  a  proper  support 
to  a  privy  on  the  premises,  of  which  the  defendant  was  aware,  it  gave 
way,  injuring  the  plaintiff,  the  defendant  was  held  liable.  Byan  v. 
Fowler,  24  N.  Y.  (10  Smith)  410.  And  where  the  plaintiff  was  em- 
ployed by  the  defendants  to  cut  up  the  carcases  of  cattle,  but  was  not 
informed  by  the  defendants  fJiat  in  cutting  them  up  he  would  expose 
himself  to  danger  on  account  of  the  diseased  state  of  the  flesh,  and  he 
was  injured  from  that  cause,  it  was  held  that  the  defendants  were  lia- 
ble, as  in  not  Informing  him  of  the  fact  of  danger,  of  which  they  knew 
and  of  which  he  was  ignorant,  they  did  not  take  all  reasonable  percau- 
tions  for  his  safety.  DoAiies  v.  England,  10  Jur.  (N.  S.)  1235.  And  see 
Spam,  V.  Ely,  8  Hun  (N.  Y.),  255. 

In  Lewis  v.  St.  Louis,  etc.,  B.  B.  Co.,  59  Mo.  495 ;  S.  C,  21  Am. 
Rep.  385,  the  plaintiff,  wliile  in  the  defendant's  employ  as  a  brakeman, 
was  injured  by  a  defect  in  the  defendant's  road-bed,  of  which  the  sec- 
tion foreman,  whose  duty  it  was  to  keep  the  road-bed  in  repair,  had 
notice ;  and  it  was  held  that  the  negligence  of  such  foreman  was  the 
negligence  of  the  company,  and  that  the  defendant  was  liable. 

If  the  servant  voluntarily  and  unnecessarily  puts  himself  in  a  place 
of  danger,  and  is  thereby  injured,  the  master  is  not  liable.  Felch  v. 
Allen,  98  Mass.  572  ;  Sprong  v.  Boston  <&  Albany  B.  B.  Co.,  60 
Barb.  30  ;  Corhin  v.  American  Mills,  27  Conn.  274.  And  in  short, 
all  that  can  be  required  of  the  master,  and  for  the  neglect  of  which  he 
is  responsible  to  the  servant  \Q,Ji/rst,  that  he  shall  use  due  and  rea- 
sonable diligence  in  providing  safe  and  sound  machinery,  and  in  the 
selection  of  fellow-servants  of  competent  skill  and  prudence,  so  as  to 
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make  it  reasonably  probable  that  injury  will  not  occur  in  the  exer 
cisc  of  the  employment ;  and  second,  that,  as  far  as  he  can  hy  reason- 
able care,  he  shall  avoid   exposing  his  servant  to  extraordinary  risks. 

Wonder  v.  Baltimore  cfc  Ohio  R.  R.  Co.,  32  Md.  411 ;  S.  C,  3  Am. 
Kep.  143  ;  Hardy  v.  Carolina,  etc.,  Railway  Co.,  70  N.  C.  5  ;  Hill  v. 

Gu^<t,  55  Ind.  45. 

§  9.  Master  not  liable  for  the  servant's  criminal  acts.  A  mas- 
ter is  not,  as  a  general  rule,  criminally  res})onsiljle  for  the  acts  of  his 
servants,  unless  he  expressly  command  or  personally  co-operate  with 
them.  In  criminal  cases  each  must  answer  for  his  own  acts,  and  stand 
or  fall  by  his  own  behavior.  Rex  v.  Iluggins,  2  Strange,  882  ;  S,  C, 
2  Ld.  Raym,  1574 ;  Sturmy  v.  Stnith,  11  East,  25  ;  Sloan  v.  State,  8 
Ind.  312.  See  Sweat  v.  Rogers,  6  Heisk.  (Tenn.)  117.  But  if  a  man 
does,  by  means  of  an  innocent  agent,  an  act  which  amounts  to  a  felony, 
the  employer  and  not  the  agent  is  accountable  for  that  act.  Reg.  v. 
Bleasdale,  2  Carr.  &  K.  765.  And  see  Reg.  \.  Gruncell,  9  Carr.  &  P. 
356.  So  there  are  cases  in  which  the  act  of  the  servant,  having  been 
within  the  usual  scope  of  his  em])loyment,  has  been  considered  as  hav- 
ing been  done  by  the  implied  command  of  the  master,  and  he  has  been 
held  criminally  responsible  therefor.  Thus  the  publishers  and  pro^jrie- 
tors  of  newspapers  and  other  publications  have  been  held  liable  to 
criminal  informations  for  libels  published  by  their  servants  in  the  usual 
course  of  their  employment,  although  personally,  they  had  nothing  to 
do  with  the  publication  of  the  libels.  Rex  v.  Almon,  5  Burr.  2686 ; 
Rexv.  Baldwin,  8  Ad.  &  El.  168  ;  Rex  v.  Walter,  3  Esp.  21.  And 
masters  have  been  held  liable  to  informations  for  penalties  incurred  by 
the  breach  of  some  statutory  regulation  by  persons  in  their  employ, 
although  the  masters  themselves  may  have  been  entirely  ignorant  that 
in  the  particular  instance  any  breach  of  the  law  had  been  committed. 
See  Attorney- General  v.  S'lddon,  1  Cr.  &  J.  226;  Rex  v.  Dixon,  4 
Camp.  12  ;  S.  C,  3  M.  &  S.  11  ;  State  v.  Wentworth,  65  Me.  234  ; 
S.  C,  20  Am.  Rep.  688;  Goodhue  v.  Bix,  2  Gray,  181.  So,  accord- 
ing to  the  English  rule,  masters  are  liable  to  indictment  for  public 
nuisances  committed  by  their  servants,  although  the  masters  have 
nothing  to  do  personally  with  the  nuisance  complained  of.  Tuber- 
mile  V.  Stampe,  1  Ld.  Raym.  264 ;  Rex  v.  Medley  6  Carr.  &  P. 
292;  Reg.  v.  Great  North  of  England  Railway  Co.,  9  Q.  B.  315; 
Smith's  Mast.  &  Serv.  148. 

§  10.  Servants  of  municipal  corporations.  Municipal  corpora- 
tions are  liable  for  the  wrongful  acts  and  neglects  of  their  servants 
and  agents  done  in  the  course  and  ^athin  the  scope  of  their  employ- 
ment, in  the  same  manner,  and   to  the  same  extent,  as  natural  persons. 
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Scott  V.  Mayor,  etc.,  of  Manchester,  37  Eng.  Law  &  Eq.  495  ;  Olark  v, 
Washington,  \'2i  Wheat.  40  ;  Meares\.  Wilmington,  9  Ired.  (N.  C.)  73  ; 
Jlildreth  v.  City  of  Lowell,  11  Gray,  345 ;  Dayton  v.  Pease,  4  Ohio 
St.  80  ;  LeeY.  Village  of  Sandy  Hill,  40  N.  Y.  (1  Hand)  442  ;  Buf- 
falo, etc.,  Turnpike  Co.  v.  City  of  Bufalo,  58  N.  Y.  (13  Sick.) 
639.  The  diflBculty  usually  experienced  is  in  determining,  in  any  par- 
ticular case,  whether  the  negligent  employee  is  the  servant  of  the  mu- 
nicipality. As  aiding  in  such  determination,  the  distinction  should 
be  observed  between  an  exercise  of  those  legislative  powers  which  a 
municipal  corporation  holds  for  public  purposes,  and  as  part  of  the 
government  of  the  country,  and  those  private  franchises  wliich  belong 
to  it,  as  a  creature  of  the  law.  "Within  the  sphere  of  the  former,  it 
enjoys  the  exemption  of  the  government  from  responsibility  for  its 
own  acts,  and  for  the  acts  of  those  who  are  independent  corporate 
officers,  deriving  their  rights  and  duties  from  the  sovereign  power. 
Eastman  v.  Meredith^  36  N.  H.  284 ;  Fisher  v.  Boston,  104  Mass. 
87  ;  6  Am.  Rep.  196  ;  Maxmilian  v.  Maym-,  62  N.  Y.  (17  Sick.)  160  ; 
S.  C,  20  Am.  Rep.  468  ;  Mead  v.  New  Hansen,  40  Conn.  72  ;  S.  C,  16 
Am.  Rep.  14 ;  Elliott  v.  Philadelphia,  75  Penn.  St.  347  ;  S.  C,  15  Am. 
Rep.  591  ;  Ogg  v.  Lansing,  35  Iowa,  495  ;  S.  C,  14  Am.  Rep.  499. 
But  where,  in  the  exercise  of  those  private  franchises  which  belong  to  it 
as  a  creature  of  the  law,  it  is  responsible  for  the  acts  of  those  who 
are  in  law  its  agents,  though  they  may  not  be  appointed  by  itself.  Id. ; 
Grimes  w.Eeene,^^^.  H.  330;  Hardy  v.  Keen£,  id.  370;  County 
Commissioners  v.  Puckett,  20  Md.  468  ;  P rather  v.  Lexington,  13  B. 
Monr.  (Ky.)  559  ;  Alcoi'n  v.  Philadelphia,  44  Penn.  St.  348.  And  see 
Oliver  v.  Worcester,  102  Mass.  489,  499  ;  S.  C,  3  Am.  Rep.  485, 
where  this  distinction  is  very  clearly  stated  and  illustrated.  See  post, 
title  Municipal  Corporations. 

§  11.  Servants  of  private  corporations.  See  vol.  II,  72,  337.  In 
respect  to  wrongs,  the  same  rule  is  now  applied  to  corporations  as  to 
individuals.  The  act  of  the  agent  is  the  act  of  the  principal  as 
much  in  one  case  as  in  the  other.  A  corporation  will,  therefore,  be 
liable  for  an  injury  done  by  its  servants,  if,  under  like  circumstances, 
an  individual  would  be  responsible.     Turnpike  Company  v.   Butter^ 

4  Serg.  &  R.  6  ;  First  Baptist  Church  v.  Schenectady,  etc.,  R.  R.  Co., 

5  Barb.  79 ;  Lee  v.  Village  of  Sandy  Hill,  40  N.  Y.  (1  Hand)  442  ; 
Albert  v.  Sa/oirngs  Bank  of  Baltimore,  1  Md.  Ch.  407 ;  Ba/rgate  v. 
Shortridge,  31  Eng.  Law  <fe  Eq.  44 ;  Sha/rrod  v.  London  Railway 
Co.,  4  Exch.  585 ;  Beers  v.  Housatonic  R.  R.  Co.^  19  Conn.  566 ; 
Michigan,  Cent/ral  R.  R.  Co.  v.  Dolan,  32  Mich.  510. 
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CHAPTER  XCV. 

MINES  AND  MINING. 
ARTICLE  I. 

OF   MINES    AND    MINERALS  GENERALLY. 

Section  1.  Definition.  Minerals  are  fossil  bodies  or  matters  dug 
out  of  mines  or  quarries,  whence  any  thing  may  be  dug.  2  Bouv.Law 
Diet.  180.  The  term  "  mineral "  comprises  all  substances  which  now 
form,  or  which  once  formed,  part  of  the  solid  body  of  the  earth,  both 
external  and  internal,  and  which  are  destitute  of  animal  or  vegetable 
life  and  incapable  of  supporting  either.  It  embraces  the  bare  granite 
of  the  loftiest  mountain  and  the  deepest  hidden  diamonds  and  metal- 
lic ores.  Earl  of  liosse  v.  WainmoAi^  14  M.  &  W.  859  ;  S.  C,  2 
Exch.  800 ;  15  L.  J.  Exch.  67  ;  MiGklethwait  v.  Winter,  6  Exch.  644 ; 
S.  C,  20  L.  J.  Exch.  313  ;  5  Eng.  Law  &  Eq.  526. 

A  mine  is  an  excavation  in  the  earth  for  the  purpose  of  obtaining 
minerals ;  and  it  may  be  either  by  excavating  a  portion  of  the  surface, 
as  is  common  in  some  classes  of  gold  mines,  or  almost  entirely  beneath 
the  surface.  2  Bouv.  Law  Diet.  180.  It  is  the  pit  or  excavation  in  the 
earth  from  which  the  ore  is  taken.  The  ore  may  extend  indefinitely, 
but  the  mine  is  the  pit  from  wliich  it  is  extracted.  Shaw  v.  Wallace, 
1  Dutch.  (N.  J.)  453. 

A  reservation,  in  an  act,  of  "  mines  and  minerals  within  and  under  " 
lands,  includes  stone  used  for  road-making  and  paving,  and  quarries,  as 
well  as  underground  mines.  Midland  R.  Co.  v.  Checkley,  L.  R.,  4  Eq. 
19. 

§  2.  Ownership  of  minerals.  Mines  of  gold,  silver  and  the  precious 
stones  belong  to  the  sovereign  (1  Plowd.  310;  3  Kent's  Com.  378,  n.); 
but  they  are  hold  by  him  concurrently  with  the  ownership  of  the  soil, 
and  pass  by  a  grant  of  the  land  without  exception  or  reservation.  Fre- 
mont v.Flowei',  17  Cal.  199.  In  most  of  the  royal  charters  under  which 
this  country  was  settled  the  grant  of  the  soil  expressly  includes  "  all 
mines,"  as  well  as  every  other  thing  included  or  borne  in  or  upon  it, 
reserving  as  a  rent  only,  in  the  reddemhun,  one-fourth  or  one-fifth  part 
of  all  the  gold  and  silver  ore,  to  be  delivered  ;it  the  pit's  mouth,  free  of 
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charge.  Bainb.  Mines  and  Mining,  n.  pp.  37,  38.  The  rule  seems  now 
to  be  finally  settled  that  to  the  owner  of  the  soil,  whether  the  govern- 
ment or  a  private  individual,  the  minerals  belong  as  a  part  of  the  land, 
and  not  to  the  government  as  an  incident  of  sovereignty.  Ah  Ilee  v. 
Crippen,  19  Cal.  491 ;  Mining  Co.  v.  Boggs,  3  Wall.  304 ;  S.  C,  14 
Cal.  279 ;  United  States  v.  Castillero,  2  Black  (U.  S.),  17 ;  United  States 
V.  Parrott,  1  McAll.  271 ;  Fremont  v.  United  States,  17  How.  (U.  S.) 
542.     See  Goldhill  Q.  M.  Co.  v.  Ish,  5  Oreg.  104. 

Prima  facie,  the  owner  of  land  is  entitled  to  the  surface  itself,  and 
all  below  it,  ex  jure  naturcB ;  those  who  seek  to  derogate  from  that 
right  must  do  so  by  some  grant  or  conveyance.  Powbotham  v.  Wilson, 
3  El.  &  El.  752  ;  Curtis  v.  Daniel,  10  East,  273  ;  Barnes  v.  Mawson, 
1  M.  &  Sel.  84.  But  a  mine  may  form  a  distinct  possession  and  a  dif- 
ferent inheritance  from  the  land.  Cullen  v.  Pick,  Bull.  N.  P.  102  ;  S. 
C,  2  Str.  1142.  And  it  is  an  occurrence  quite  common  in  mining 
districts  for  the  ownership  of  the  soil  to  be  vested  in  one  person,  and 
that  of  the  mines  in  another.  Stewart  v.  Chadwich,  8  Clarke  (Iowa), 
463 ;  Adam  v.  Briggs  Iron  Co.,  7  Cush.  361.  And  there  may  be 
distinct  ownerships  in  different  descriptions  of  mineral,  and  in  different 
deposits  or  strata  of  the  same  kind  of  mineral.  Thus,  one  person  may 
be  entitled  to  the  iron,  and  another  to  the  limestone ;  one  seam  or 
stratum  of  coal,  in  the  same  lands,  may  belong  to  a  third  person,  and 
another  distinct  seam  to  a  fourth  owner.  Bainb.  4,  5 ;  Pyckunan  v. 
Gillis,  57  N.  Y.  (12  Sick.)  68  ;  S.  C,  15  Am.  Rep.  464.  Coal  and  mineral 
in  place  are  land,  and  the  owner  of  the  mineral  right  has  a  heredita- 
ment distinct  from  the  surface.  Caldwell  v.  Fulton,  31  Penn.  St.  475. 
But  where  there  is  not  an  exclusive  right  to  dig  all  the  coal,  it  is  an  in- 
corporeal hereditament.  Dark  v.  Johnston,  55  Penn,  St.  164.  Where 
the  mineral  in  freehold  lands  is  adversely  claimed,  the  claim  must  be 
distinctly  established  against  the  owner  of  the  surface.  Powbotham  v. 
Wilson,  3  El.  &  El.  752.  The  rights  of  the  grantee  of  the  minerals 
depend  on  the  terms  of  the  deed  by  which  they  are  conveyed ;  and 
under  a  grant  of  minerals  a  power  to  get  them  is  a  necessary  incident. 
In  the  absence  of  documentary  evidence,  or  in  opposition  to  it,  a  title 
to  minerals  may  be  made  out  by  proof  of  acts  of  ownership  and  length 
of  possession.  Barnes  v.  Mawson,  1  Maule  &  Selw.  77 ;  Desloge  v. 
Pearce,  38  Mo.  588.  But  reputation  of  ownership  alone  is  not  suffi- 
cient to  repel  the  presumption  of  law  in  favor  of  the  owner  of  the 
surface.  It  must  be  accompanied  with  a  uniform  usage  and  exercise  of 
the  right,  resting  on  clear  and  indisputable  facts.  Barnes  v.  Mawson, 
1  Maule  &  Selw.  77.  But  where  there  has  once  been  a  severance  of  the 
title  to  the  surface  from  the  title  to  the  minerals  below  it,  possession  of 
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the  surface,  without  proof  of  possession  of  the  mineral  strata,  will  not 
avail  to  establish  title  to  the  minerals  by  adverse  possession.  There 
should  be  possession  of  the  mine  or  mineral  strata  as  such.  Caldwell  v. 
CopelaTid,  37  Penn.  St.  427 ;  Arnold  v.  Stevens,  24  Pick.  106. 

When  the  absolute  title  to  streets  is  vested  in  the  trustees  of  a  town, 
and  not  merely  an  easement  over  them,  for  the  use  of  the  public,  the 
trustees  own  the  coal  which  is  under  the  surface  of  such  streets. 
Hawesville  v.  Uawes,  6  Bush  (Ky.),  232. 

When  the  surface  and  minerals  belong  to  separate  owners,  the  owner 
of  the  surface  is  prima  facie  entitled  to  the  support  of  the  subjacent 
strata  ;  and  the  owner  of  the  minerals  is  bound  so  to  work  the  mines 
as  to  leave  sufficient  support  for  the  surface  ;  but  these  rights  may  be 
varied  by  express  stipulation.  /Smart  v.  Morton,  30  Eng.  Law  &  Eq. 
385  ;  Marvin  v.  Brewster  Iron  Mining  Co.,  55  N.  Y.  (10  Sick.)  538 ; 
S.  C,  14  Am.  Kep.  322 ;  Coleman  v.  Chadwich,  80  Penn.  St.  81 ;  21 
Am.  Eep.  93  ;  Horner  v.  Watso7i,  79  Penn.  St.  242 ;  S.  C,  21  Am. 
Bep.  55;  Ryckman  v.  Gillis,  57  N.  Y.  (12  Sick.)  68;  S.  C,  15  Am. 
Bep.  464. 

By  statute  the  mineral  lands  of  the  United  States  are  open  to  pur- 
chase by  the  citizens,  under  the  regulations  prescribed  by  law  and 
according  to  the  local  customs  or  rules  of  the  mines  in  the  several  min- 
ing districts,  so  far  as  the  same  are  applicable  and  not  inconsistent  with 
the  laws  of  the  United  States.  See  U.  S.  Rev.  Stat.,  p.  427,  §  2319. 
And  there  is  no  presumption  of  a  grant  in  favor  of  the  possessors  of 
pubUc  lands  as  against  a  grantee  of  the  United  States.  Doran  v.  R. 
R.  Co.,  24  Cal.  245  ;  Fremont  v.  Seals,  18  id.  433.  But  in  a  possessory 
action  between  persons,  in  any  court  of  the  United  States,  for  the 
recovery  of  any  mining  title,  or  for  damages  to  any  such  title,  tlie  fact 
that  the  paramount  title  to  the  lands  in  which  such  mines  lie  is  in  the 
United  States,  shall  have  no  effect ;  but  each  case  shall  be  adjudged  by 
the  law  of  possession.  U.  S.  Rev,  Stat.,  p.  171,  §  910.  See,  also, 
Hughes  v.  Devlin,  23  Cal.  501. 

An  alien  who  has  never  declared  his  intention  to  become  a  citizen,  is 
not  a  qualified  locator  of  mining  ground,  and  he  cannot  hold  a  mining 
claim  either  by  actual  possession  or  by  location  against  one  who  con- 
nects himself  with  the  government  title  by  compliance  with  the  mining 
law.  Golden  Fleece  v.  Cable  Consolidated  Mining- Co.,  12  Nev.  312. 
See  Territory  of  Mmitana  v.  Lee,  2  Mont.  124. 

Possession  of  public  mineral  lands  is  good  against  strangers  except 
where  it  is  held  and  used  by  such  possessor  for  grazing  or  agriculture 
and  is  entered  upon  hona  fide  for  mining  purposes.  Lentz  v.  Victor,  17 
Cal.  271  ;  Rupley  v.  Wehh,  23  id.  453. 
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Ore  rights,  when  severed  from  the  land  and  owned  hj  tenants  in 
common,  are  to  be  regarded  as  real  estate.  Hartford^  etc.^  Ore  Co.  v. 
Miller,  41  Conn.  112. 

§  3.  Right  to  work  mines.  "  If  a  man  hath  land  in  which  there  is 
a  mine  of  coals,  or  of  the  like,  and  niaketh  a  lease  of  the  land  (witli. 
out  mentioning  any  mines)  for  life  or  for  years,  the  lessee  for  such 
mines  as  were  open  at  the  time  of  the  lease  made,  may  dig  and  take  the 
profits  thereof.  But  he  cannot  dig  for  any  new  mines  that  were  not 
open  at  the  time  of  the  lease  made,  for  that  should  be  adjudged 
waste,  and  if  there  be  open  mines,  and  the  owner  make  a  lease  of  the 
laud,  with  the  mines  therein,  this  shall  extend  to  the  open  mines  only, 
and  not  to  any  hidden  mine ;  but  if  there  be  no  open  mine,  and  the 
lease  is  made  of  the  land  together  with  all  mines  therein,  there  the 
lessee  may  dig  for  mines  and  enjoy  the  benefit  thereof,  otherwise  those 
words  should  be  void."  Co.  Litt.  54  h.  ;  Saunders'  Case,  5  Co.  12. 
And  see  Fi^eer  v.  Stotenhur,  36  Barb.  641 ;  Findlay  v.  Smith,  6  Munf . 
(Va.)  134  ;  Eeed  v.  Eeed,  1  C.  E.  Green's  Ch.  (N.  J.)  248.  And  if 
mines  are  already  opened,  or  if  the  lease  permits  their  being  opened, 
the  tenant  may  work  them  even  to  exhaustion.  Kier  v.  Peterson,  41 
Penn.  St.  361.  And  if  mining  be  the  purpose  of  the  lease,  the 
tenant  may  mine,  although  he  does  not  pay  the  rent.  JSeil  v.  Strong, 
44  Penn.  St.  264.  He  may  open  new  pits  for  the  purpose  of  pursuing 
the  same  veins  which  were  open  when  he  came  into  possession  of  the 
estate.  Clavering  v.  Cla/vering,  2  P.  Wms.  388 ;  Kier  v.  Peterson,  41 
Penn.  St.  361.  And  a  tenant  for  life  without  impeachment  of  waste 
may  open  and  dig  mines  at  his  own  pleasure.  Tracy  v.  Tracy,  1 
Yern.  23  ;  Aston  v.  Aston,  1  Ves.  264.  An  estate  by  the  curtesy  and 
an  estate  in  dower  are  estates  for  life,  and  the  tenants,  although  pun- 
ishable for  waste,  may,  like  other  tenants,  work  open  mines.  Stoughton 
V.  Leigh,  1  Taunt.  402.  But  it  would  seem  that  they  should  not,  in 
such  working,  exceed  a  just  proportion  of  the  whole.  See  Hastings 
V.  CruncTcleton,  3  Yeates  (Penn.),  261. 

Coparceners,  joint  tenants,  and  tenants  in  common,  may  either  effect 
a  partition  or  concur  in  working  or  demising  the  mines  for  the  common 
benefit.  But  any  one  of  the  owners  may  work  or  demise  his  or  her 
own  share  without  reference  to  the  others.  Simpson  v.  Tellwright,  2 
Lutw.  1247 ;  Owen  v.  Morton,  24  Cal.  373.  A  majority  in  interest, 
but  not  in  numbers,  cantrols  the  working  of  mines,  but  this  power 
must  be  properly  exercised  for  the  benefit  of  all.  Doughertys.  Creary, 
30  Cal.  290.  Those  who  do  not  co-operate  may  call  the  workers  to  an 
account  and  claim  their  proportion  of  the  net  profits.  Barnum  v. 
Landon,  25  Conn.  137. 
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The  tenant  in  possession  must  pay  a  fair  yearl}'  rental.  Early  v. 
Friend,  16  Gratt.  (Va.)  21,  And  his  possession  is  the  possession  of  all 
the  co-tenants  except  when  he  does  some  decisive  act  amounting  to  an 
ouster  of  them.  Van  Valkenhurg  v.  Huff,  1  Nev.  142.  And  if  one 
tenant  in  common  put  a  party  in  possession,  his  co-tenant  cannot  dispos- 
sess him,  except  upon  notice  or  other  act  terminating  the  tenancy.  Ord 
V.  Chester,  18  Cal.  77.  But  a  tenant  in  common  may,  as  against  a 
stranger,  recover  the  entire  premises  in  ejectment,  but  only  his  own  pro 
portion  of  the  rents  and  profits.  Midler  v.  Boggs,  25  Cal,  175 ;  Smith 
V.  Sta/rhweather,  5  Day  (Conn.),  207.  See  Bullion  Mining  Co.  v. 
Croesus,  etc.,  Co.,  2  Nev,  169.  One  tenant  in  common  cannot  so  dispose 
of  his  interest  in  the  soil  to  one  person  and  his  interest  in  the  minerals 
to  others,  as  to  make  his  former  co-tenant  "  divide  the  soil  or  general 
estate  with  one  set  of  co-tenants  and  the  mines  and  ores  with  another  or 
many  other  sets  of  co-tenants,"  Adam  v.  Briggs  Iron  Co.,  7  Cush. 
(Mass.)  361, 

A  mortgagee  in  possession,  unless  he  shows  the  security  to  be  in- 
sufficient, has  no  right  to  open  new  mines.  If  he  does  work  them  he 
will  be  charged  with  all  the  receipts  from  the  mines,  without  any 
allowance  for  the  expenses  in  opening  and  working  them,  Thorney- 
croft  v.  Crockett,  16  Sim.  445 ;  S.  C,  2  H.  L.  Cas.  239. 

As  a  general  rule,  the  bare  right  to  work  mines  will  be  accompanied 
with  the  right  to  use  so  much  of  the  surface  as  is  strictly  necessary  and 
reasonable  to  enable  him  to  carry  on  mining  operations.  Rogers  v. 
Taylor,  1  Hurl.  &  N.  706 ;  S.  C,  26  L.  J.  Exch.  203  ;  38  Eng.  Law 
&  Eq.  574 ;  Turner  v.  Reynolds,  23  Penn,  St,  1 99.  But  a  person 
entitled  to  the  minerals  under  the  land  of  another,  mth  license  to 
make  a  mine  shaft  opening  into  it,  is,  in  the  absence  of  any  stipula- 
tion to  the  contrary,  under  a  legal  obligation  to  the  owner  of  the 
sui-face  soil  to  fence  the  shaft  so  as  to  prevent  its  being  a  source  of 
danger  to  his  cattle  which  may  be  upon  it ;  and  is  liable  to  an  action 
for  injury  accruing  to  those  cattle  for  want  of  such  fencing.  In  re 
Williams  v.  Groucott,  4  B.  &  S.  149. 

The  Revised  Statutes  of  the  United  States,  pp.  427-434,  regulate 
the  locating  and  working  of  mining  claims  upon  the  public  lands. 
These  are  governed,  too,  in  some  degi'ee,  by  the  local  mining  laws  and 
customs,  which  constitute  the  American  common  law  on  mining  for 
the  precious  metals.     King  v.  Edwards,  1  Mont.  235. 

And  any  citizen  who  is  entitled  to  locate  a  lode  on  the  public 
domain  may  perform  all  necessary  acts  of  appropriation  and  develop- 
ment through  the  agency  of  others,  Murley  v.  Ennis,  2  Col.  T.  300. 
The  authority  of  general  agents  in  charge  of  mines  will  be  recognized 
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without  proof  as  covering  all  the  ordinary  local  lousiness  of  the  con- 
cern ;  and  persons  dealing  with  them  have  a  riglit,  in  the  absence  of 
notice  to  the  contrary,  to  assume  they  have  such  power.  Adams 
Mining  Co.  v.  Sentsr,  26  Mich.  TS. 

The  rules  and  customs  of  miners  that  require  locators  to  do  a  certain 
amount  of  work  upon  their  claims  are  conditions  precedent ;  and  the 
law  presumes  that  such  locators  forfeit  their  rights  to  possess  and 
mine  the  same  by  a  failure  to  comply  therewith,  although  no  penalty 
is  specified  in  such  rules  and  customs.  King  v.  Edwards,  1  Mon.  T. 
235. 

Upon  discovering  a  lode,  the  locator  is  entitled  to  a  reasonable  length 
of  time  in  which  to  perfect  the  development  which  the  local  law 
requires.  While  holding  possession  for  this  purpose,  his  right  to  the 
lode  is  complete  and  cannot  be  conveyed  except  by  deed.  If  the 
locator  admits  another  to  the  possession  with  him,  this  will  amount  to 
an  abandonment  pro  tanto  and  a  re-taking  by  the  party  admitted,  upon 
which  they  will  become  interested  in  the  lode,  jointly  or  otherwise, 
according  to  the  terms  of  their  agreement.  In  these  particulars  the 
rule  is  the  same  when  applied  to  the  re-locatiou  of  an  abandoned  claim. 
Murley  v.  Ennis,  2  Col.  T.  300.  By  the  act  of  Congress  of  July  26, 
1866,  the  general  government  extended  to  all  in  possession  of  mining 
claims,  and  to  all  subsequently  locating  and  denouncing  mines  contain- 
ing the  precious  metals,  a  guaranty  of  protection  in  theii  occupancy 
so  long  as  the  mines  were  operated.  Gold  Hill  Qua/rtz  Mining  Co. 
V.  Ish,  5  Oreg.  104. 

Where  several,  as  tenants  in  common,  locate  a  mining  claim  on  the 
public  lands,  and  by  a  failure  to  comply  with  the  local  mining  laws 
forfeit  the  same,  it  may  be  re-located  by  a  part  of  them  along  with 
others  not  interested  in  the  first  location  ;  and  those  whose  names  are 
left  out  in  the  notice  of  re-location,  cease  to  have  any  interest  in  the 
mine.  Strang  v.  Ryan,  46  Cal.  33.  And  where  the  claim  has  been 
lost  by  reason  of  a  failure  to  make  the  renewals  of  the  notice  required 
by  the  mining  laws,  and  one  of  the  joint  locators  afterward  renews  the 
location,  stating  that  it  is  a  renewal  and  not  a  new  location,  the  renewal 
wiU  inure  to  the  benefit  of  all  the  locators.  Id. 

The  owner  and  possessor  of  a  mining  claim  on  public  land  has  a 
right  to  prevent  any  subsequent  comer  from  erecting  or  constructing 
any  superstructure,  cut  or  ditch  on  his  claim,  unless  the  right  to  con- 
struct the  same  be  given  by  some  mining  custom  or  regulation  {Correa 
V.  Frietas,  42  Cal.  339) ;  or  unless  he  shows  a  necessity  therefor,  and 
pays  the  damages.     Noteware  v.  Sterns,  1  Mon.  T.  311. 

A  notice  of  location  of  a  mining  claim  is  sufficient  if  placed  in  such 
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reasonable  proximity  and  relation  to  the  ledi^e,  as  in  connection  with  the 
work  done  under  it  to  give  notice  to  all  comers  what  ledge  is  intended. 
Phillpotts  V.  Blasdel,  8  Nev.  61. 

The  words  "  Pocotillo  Mine"  as  used  in  a  contract  to  designate  certain 
mining  ground  therein  specifically  described  do  not  apply  to  a  larger 
tract  of  ground  afterward  known  as  the  Pocotillo  Mine.  Br(jundom 
V.  Pocotillo,  etc.,  Mining  Co.,  6  Nev.  169. 

§  4.  Rights  of  way,  water,  etc.  Though  a  right  of  way  is  neces- 
sarily incident  to  the  right  to  work  mines,  yet  necessity  merely  cannot 
create  a  right  of  way  independently,  of  some  former  unity  of  owner- 
ship of  the  two  parcels,  or  of  an  implication  of  a  grant  or  reservation 
of  such  right,  or  of  a  right  established  by  prescription.  Tracy  v. 
Atherton,  35  Vt.  52 ;  Ogden  v.  Grove,  38  Penn.  St.  487 ;  Qayford  v. 
Moffatt,  L.  E.,  4  Ch.  App.  133,  Generally  the  right  of  way,  if  required, 
is  expressly  reseiwed  in  grants,  and  if  way-leave  to  carry  coals  be  re- 
served, the  coal  owner  would  have  a  right  to  lay  such  roads  as  would  aid 
him  most  beneficially  in  the  carriage  of  the  coals.  Senhouse  v.  Chris- 
tian, 1  T.  R.  560 ;  Band  v.  Eingscote,  6  M.  &  W.  196  ;  Bishop  v. 
North,  11  M.  &  W.  418;  S.  C,  12  L  J.  (N.  S.)  Exch.  362.  And 
where  the  right  is  given  to  work  all  mines  in  a  certain  inclosure,  with 
all  convenient  ways  for  those  purposes,  and  for  working  and  mining  the 
mines  and  quarries  belonging  to  the  see  of  Durham,  wheresoever  situate, 
the  grantee  would  be  entitled  to  carry  over  the  inclosed  lands  as  well 
the  minerals  of  those  lands  as  those  from  any  other  mines  of  the  see, 
but  the  right  would  not  extend  to  the  produce  of  any  other  mines. 
Midgley  v.  Richardson,  14  M.  &  W.  595  ;  S.  C,  15  L.  J.  (N.  S.) 
Exch.  257. 

If  a  lessor  grant  a  way  and  afterward  acquire  a  power  to  render 
that  grant  effectual,  he  cannot  be  allowed  to  defeat  it.  Newmarch  v. 
Brandling,  3  Swanst.  99. 

Wlien  a  wagon  or  other  way  has  been  used  for  mining  purposes,  no 
right  of  way  will  be  acquired  by  private  persons,  or  by  the  public 
during  such  user  by  any  lapse  of  time,  as  an  enjoyment  of  that  kind 
will  not  be  as  of  right.  Arhioright  v.  Cell,  5  M.  &  W.  203.  And 
when  a  right  of  way  or  any  other  easement  is  granted  for  purposes 
partly  connected  with  land  and  partly  for  other  extraneous  purposes, 
the  right  to  the  former  only  is  capable  of  transfer  to  subsequent  pur- 
chasers. Ackroi/d  V.  Smith,  19  L.  J.  (N.  S.)  C.  P.  315  ;  S.  C,  10  C. 
B.  164.  If  such  a  grant  or  license  be  given  by  deed,  it  is  revocable  ou 
breach  of  the  agreement.  Barraclough  v.  Johnxon,,  8  Ad.  &  El.  99. 
If  not  given  by  deed,  it  is  revocable  without  cause,  at  any  time.  NeW' 
march  v.  Brandling,  2  Swanst.  99. 
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Special  rights  may  exist  in  the  use  of  water,  by  the  consent  of  those 
having  the  same  equahty  of  right,  shown  either  by  actual  grant  or 
license,  or  by  prescription  founded  on  uninterrupted  enjoyment. 
Baxendale  v.  McMurray,  L.  R.,  2  Ch,  790 ;  McCullum  v.  Water  Co.^ 
54  Penn.  St.  40 ;  Sampson  v.  Buniside,  13  N.  H.  264 ;  Babcock  v. 
Utter,  1  Keyes  (N.  Y.),  397;  S.  C,  32  How.  439.  These  rights  will  be 
strictly  guarded  within  their  allowed  limits,  and  any  new  purpose  or 
use,  which  may  sensibly  aggravate  the  previous  disturbance,  cannot  be 
engrafted  on  any  former  acquired  right.  Brown  v.  Best,  1  Wils.  174  ; 
Bealey  v.  Shaw,  Q  East,  208 ;  Wood  v.  Sutdiffe  2  Sim.  (N.  S.)  163 ; 
S.  C,  8  Eng.  L.  &  Eq.  217  ;  McCullum  v.  Germa7itown  Water  Co.,  54 
Penn.  St.  48. 

A  lessee  of  mines  with  a  general  right  to  use  surface-water  cannot 
claim  the  water  of  a  stream  flowing  along  the  boundary  of  the  lands 
as  a  proprietary  right.  Insole  v.  James,  1  Hurl.  &  N.  243  ;  S.  C,  37 
E.  L.  &  Eq.  523.  But  a  right  to  discharge  water  which  had  been  used 
for  the  precipitation  of  minerals  and  rendered  noxious  may  be  gained 
by  user.  Wright  v.  Williams,  1  M.  &  W.  77.  And  the  right  to 
throw  refuse  from  mines  into  a  natural  stream  may  be  asserted  either 
by  prescription  or  by  custom.  Carlyon  v.  Lovering,  1  Hurl.  &  N.  784 ; 
S.  C,  26  L.  J.  Exch.  251  ;  40  E.  L.  &  Eq.  448. 

If  an  artificial  stream  has  been  used  and  enjoyed  in  such  a  manner, 
and  for  such  a  time,  as  would  give  adverse  riparian  rights  in  the  case 
of  a  natural  stream,  the  same  rights  may  be  acquired  in  the  artificial 
stream.  Sutdiffe  v.  Booth,  32  L.  J.  Q.  B.  136  ;  Gaved  v.  Martyn^ 
19  C.  B.  (N.  S.)  732 ;  S.  C,  34  L.  J.  C.  P.  353. 

The  mining  ditches  of  those  parts  of  the  United  States  where  the 
precious  metals  are  mined  may  be  classed  under  the  head  of  artifical 
water-courses.  The  doctrine  of  the  common  law,  declaratory  of  the 
rights  of  riparian  proprietors  respecting  the  use  of  running  waters,  are 
inapplicable,  or  applicable  only  in  a  very  limited  extent  to  the  necces- 
sities  of  miners  and  inadequate  to  their  protection ;  their  prior  ap- 
propriation gives  the  better  right  to  running  waters  to  the  extent,  in 
quantity  and  quality,  necessary  for  the  uses  to  which  the  water  is  ap- 
plied. Atchison  V.  Peterson,  20  "Wall.  508 ;  Union  Water  Co.  v. 
Crary,  25  Cal.  505 ;  Loldell  v.  Hall,  3  Nev.  507.  But  such  prior 
right  does  not  give  the  exclusive  use  of  the  channel.  Butte,  etc.,  Co. 
V.  Vaughn,  11  Cal.  143.  And  the  first  appropriator  has,  by  virtue  of 
his  appropriation,  the  right  to  the  use  and  enjoyment  of  the  water  as 
against  other  claimants,  only  to  the  extent  of  his  original  appropria- 
tion. Rill  V.  Smith,  27  Cal.  476  ;  Lobdell  v.  Simpson,  2  Nev.  274. 
And  his  right  to  the  continued  use  of  the   water  for  the  purpose  for 
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which  he  first  appropriated  it,  is  violated  by  any  deterioration  of  its 
quality  for  such  piii*pose.  Bulte^  etc.,  Co.  v.  Vaughn,  11  Cal.  143. 
He  must  use  it  so  as  not  to  injure  orcliards  and  gardens  along  the 
stream,  which  were  inclosed  and  planted  before  the  water  was  appro- 
priated. Wixon  V.  Bear  River,  etc.,  Co.,  24  Cal.  367.  The  owner  of 
a  saw-mill  upon  a  stream,  the  waters  of  which  are  used  under  a  prior 
appropriation  for  mining  puq30se6,  will  not  be  permitted  unnecessarily 
to  throw  saw-dust  into  the  water.  Water  Co.  v.  Fletcher,  23  Cal.  481. 
And  how  far  a  mining  custom  to  let  tailings  run  free  down  a  gulch 
without  any  hindrance  can  interfere  with  and  destroy  the  mining 
operations  and  ground  of  persons  locating  for  mining  purposes  in  the 
same  gulch  below,  and  after  such  custom  or  regulation  has  been  estab- 
lished is  determined  in  Lin^olnv.  Rodgers,  1  Mon.  T.  217. 

The  prior  appropriator  of  water  for  mining  purposes  at  a  certain 
point  can  extend  his  ditch  and  use  the  water  to  the  extent  of  his  appro- 
priation, at  any  other  point,  for  the  same  or  a  different  purpose. 
Woolraan  v.  Garringer,  1  Mon.  T.  535. 

As  between  ditch-owners  and  miners  using  the  waters  of  a  stream  for 
mining  purposes,  the  law  does  not  tolerate  the  smallest  amount  of  injury 
by  one  to  the  prior  rights  of  another.  Hill  v.  Smith,  27  Cal.  476.  But 
where  the  head  of  the  plaintiff's  ditch  was  fifteen  miles  below  the  defend- 
ant's mining  ground,  yet  the  plaintiff  could  not  have  an  injunction  re- 
straining the  defendant  from  working  the  ground,  although  the  plaintiff 
was  the  first  appropriator,  and  the  defendant's  working  the  ground 
caused  him  some  expense.  Atchison  v.  Peterson,  1  Mon.  T.  561. 
Ditch  property  is  real  estate  {Clark  v.  Willett,  35  Cal.  534) ;  and  the 
conveyance  of  a  mining  ditch  is  not  to  be  regarded  as  a  grant  of  a 
mere  easement  or  incorporeal  hereditament.  Reed  v.  Spicer,  27  Cal. 
57.  The  continued  adverse  uninterrupted  possession,  use  and  enjoy- 
ment, for  five  years,  of  water  used  for  mining  purposes,  is  suflicient  to 
justify  the  presumption  of  a  grant.  Union  Water  Co.  v.  Crary,  25 
Cal.  504. 

Where  a  mining  company  owns  a  mining  claim  and  buys  a  water 
ditch  "  and  the  water  rights  thereto  appertaining,"  they  do  not  neces- 
sarily become  appurtenances  of  the  mining  claim ;  and  where  the 
ditch  leads  out  of  a  creek,  a  portion  of  whose  waters  are  used  in  working 
the  above  claim,  it  does  not  follow  that  the  ditch  is  rendered  such  an 
appurtenance.     QuirJc  v.  Folk,  47  Cal.  453. 

Miners  are  bound  in  the  use  of  their  ditches  to  such  care  to  prevent 
injury  to  others  as  prudent  persons  employ  in  the  conduct  of  their 
own  affairs.     Campbell  v.  Bear  River,  etc.,  Co.,  35  Cal.  679.     And 
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thej  are,  in  respect  of  such  ditches,  liable  only  for  wanton  injury  or 
gross  ncc:li£»;ence.     Tenney  v.  Miner's  Ditch  Co.,  7  Cal.  335. 

§  5.  Transfer  of  miues.  No  precise  form  of  words  is  necessary 
in  a  bill  of  sale  for  a  mining  claim.  If  it  be  clear  from  the  language, 
that  the  maker  intended  to  pass  the  title  to  the  property,  the  law  will, 
if  possible,  so  construe  the  words  used  as  to  effectuate  that  intent. 
And  the  owner  may  give  away  the  claim  by  a  written  bill  of  sale,  and 
the  latter  is  not  to  be  rejected  as  evidence,  because  it  was  a  gift.  Mey- 
ers V.  Farquharson,  46  Cal.  190. 

Mines,  forming  part  of  the  general  inheritance,  will  be  transferred 
along  with  the  land  without  being  expressly  mentioned  in  the  convey- 
ance. Keyse  v.  Powell,  2  E.  &  B.  132  ;  S.  C,  22  L.  J.  Q.  B.  305.  But, 
if  they  form  a  distinct  possession,  a  distinct  title  to  them  must  also  be 
established ;  and,  at  all  events,  the  minerals  beneath  the  surface  of  a 
tract  of  land  may  be  conveyed  by  deed,  distinct  from  the  right  to  the 
surface.  Caldwell  v.  Fulton,  31  Penn.  St.  475  ;  Melton  v.  Lamhard, 
51  Cal.  258. 

"When  mines  have  been  vested  in  an  executor,  without  any  special 
directions  with  respect  to  them,  or  pass  to  the  administrator  by  opera- 
tion of  law,  these  personal  representatives  will  have  full  power  to  dis- 
pose of  them,  without  reference  to  the  fact  of  their  being  classed 
amongst  property  of  a  perishable  and  uncertain  nature.  Bainbridge, 
136  ;'  Garrett  v.  Nolle,  6  Sim.  504. 

Mines  held  in  fee,  which  are  opened,  are  liable  to  dower.  Billings  v. 
Taylor,  10  Pick.  [Mass.]  460  ;  Coates  v.  Cheever,  1  Cow.  460;  Moore 
v.  Rollins,  45  Me.  493  ;  Bochwell  v.  Morgan,  2  Beas.  Ch.  [N.  J.] 
384) ;  and,  if  a  husband  be  possessed  of  several  different  mines,  it 
is  not  necessary  that  the  sheriff  should  divide  each  of  them,  but  he 
may  assign  such  a  number  of  them  as  may  amount  to  one-third  in 
value  of  the  whole.     Stoughton  v.  Leigh,  1  Taunt.  402. 

Partition  of  land  containing  an  ore  bed,  the  extent,  depth  and  rich- 
ness of  which  was  unknown,  has  been  refused.  Conant  v.  Smith, 
1  Aik.  (Vt.)  67 ;  De  Witt  v.  Harvey,  4  Gray,  486.  If  one  of  two 
co-tenants  convey  his  undivided  interest  in  the  soil  to  one  person,  and 
his  undivided  interest  in  a  mine  therein  to  a  different  person,  neither 
of  these  grantees  can  compel  the  remaining  original  co-tenant  to 
make  partition.  Adam  v.  Briggs  Iron  Co.,  7  Cush.  361  ;  Boston, 
etc.,  Co.  V.  Condit,  4  C.  E.  Green's  Ch.  (N.  J.)  395. 

Shares  of  mines  held  on  the  "  cost  book  principle  "  may  be  trans- 
ferred by  parol,  and  in  this  respect  there  is  no  distinction  between  in- 
corporated and  unincorporated  companies.  Watson  v.  Spratley,  10 
Exch.  222  ;  S.  C,  24  L.  J.  Exeli.  53 ;  Edioards  v.  Hall,  25  L.  J.  Ch. 
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82;  S.  C,  6  DeG.,  M.  &  G.  74  ;  11  Hare,  6  ;  Marshall  v.  Bown,  7 
M.  &  G.  193. 

The  implements,  tools  and  movable  goods  employed  for  mining  pur- 
poses, form  an  independent  personal  property  and  will  not  be  trans- 
ferred together  with  the  property  in  the  mines,  or  the  right  to  work 
them.  Fisher  v.  Dixon,  12  CI.  &  Fin.  312.  A  mining  tenant  may 
remove  an  engine,  etc.,  during  the  term,  but  not  after  the  term  is  ended 
although  terminated  by  a  forfeiture  under  the  terms  of  the  lease. 
Davis  V.  Moss,  38  Penn.  St.  346 ;  Merritt  v.  Judd,  14  Cal.  59. 

In  a  deed  of  land  by  a  corporation  containing  a  bed  of  iron  ore,  a 
right  reserved  "  of  mining  on  the  granted  premises  for  the  use  of  said 
company,"  a  certain  quantity  of  ore,  is  assignable,  and  not  subject  to 
limitation  or  suspension  by  intrinsic  evidence  that  the  corporation  was 
chartered  to  manufacture  iron  only  in  certain  fm*naces,  and  work  mines 
for  its  own  use,  and  that  at  the  time  of  the  deed  it  expected  and  in- 
tended to  discontinue  business.  Stockhridge  Iron  Co.  v.  Hudson  Iron 
Co.,  107  Mass.  290.  And  a  deed  conveying  a  lot  in  fee-simple,  "  also  the 
right  of  digging  for  coal  under  the  adjoining  land  lying  east  of  said  lot," 
with  habendum  corresponding  (though  reserving  a  certain  right  of 
ferry),  and  covenants  of  warranty  of  the  lot  conveyed,  "  with  the  right 
of  digging  for  coal  as  aforesaid,"  conveys  an  absolute  property  in  the 
coal,  and  an  exclusive  right  to  mine,  and  remove  the  same.  Zdst  v. 
Cotte,  4  W.  Va.  543. 

§  6.  Sales  of  mines  and  shares.  If  a  purchaser  takes  possession 
of  mines,  and  manages  the  property  under  a  contract,  stipulating  that  a 
good  title  should  be  made  by  a  specified  future  day,  and  it  appears  to 
be  the  intention  of  the  parties  that  the  purchaser  should  immediately 
take  possession,  there  will  be  no  waiver  of  objections  on  the  part  of 
the  purchaser.     Stevens  v.  Guppy,  3  Russ.  171. 

If  one,  knowing  there  is  a  mine  in  the  land  of  another,  of  which  he 
knows  that  other  to  bo  ignorant,  should,  concealing  the  fact,  enter  into  a 
contract  to  purchase  the  land  for  a  price  which  the  estate  would  be 
worth  without  considering  the  mine,  the  contract  would  be  good  be- 
cause the  buyer  is  not  obliged  from  the  nature  of  the  contract  to  make 
the  discovery.  Fox  v.  Mackreth,  2  Bro.  C.  C.  420  ;  Harris  v.  Tyson^ 
24  Penn.  St.  347.     And  see  Rockafelloio  v.  Baker,  41  id.  821. 

§  7.  Lease  of  mines.  The  greater  portion  of  the  mines  and  mineral 
districts  are  working  under  leases,  and  much  difficulty  frequently  arises 
from  the  intersection  of  mineral  veins  which  have  been  leased  to  dif- 
ferent parties.  In  some  cases  it  is  exceedingly  difiicult  to  ascertain  the 
identity  of  a  vein  ;  and  sometimes  the  vein  may  be  improperly  or  im- 
perfectly described  in  the  grant.     Bainb,  198.     The  description  should 
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be  clear  and  intelligible,  and  in  case  of  donbt  it  must  be  loft  to  a  jury 
to  determine  in  whose  favor  the  evidence  preponderates.  Davis  v. 
Shepherd,  35  L.  J.  Ch.  581. 

A  mining  term  may  also  be  explained  in  accordance  with  the  rule 
relating  to  mercantile  transactions.  Hutchinson  v.  BowTcer,  5  M.  & 
W.  535.  And  in  some  cases  extrinsic  evidence  may  be  admitted  to 
supply  omissions  in  mining  agreements.  Hutton  v.  Warren,  1  M.  & 
W.  474 ;  Wigglesworth  v.  Dallison,  1  Doug.  201.  But  a  general 
dictionary  is  not  sufficient  evidence  of  meaning  derived  from  local 
usage.  Houghtcm  v.  GiJhart,  7  C.  &  P.  701.  And  parol  evidence  is 
admissible  to  explain  latent  ambiguities,  local  terms  and  terms  of  art 
in  writings,  but  not  where  none  of  these  reasons  exist  {Fisher  v.  Dei- 
hert,  54  Penn.  St.  460)  ;  and  such  evidence  not  inconsistent  with  a 
written  instrument  is  admissible  to  apply  the  instrument  to  its  subject. 
Noonan  v.  Lee,  2  Black  (U.  S.),  499 ;  Colbourn  v.  Dawson,  10  C.  B. 
(70  Eng.  C.  L.)  765. 

As  a  rule,  conditions  in  a  lease  that  work  a  forfeiture  are  not  to  be 
favored.  McKnight  v.  Kreutz,  51  Penn.  St.  232;  Bell  v.  Bed  Rock, 
etc.,  Co.,  36  Cal.  214.  But  if  the  lessee  of  a  mine  stipulates  that  he 
will  pay  a  rent  for  coal  taken  from  the  mine,  and  also  names  a  certain 
number  of  tons  annually,  although  a  settlement  is  had  for  all  coal  taken 
out,  this  will  be  no  discharge  for  a  breach  of  the  contract  in  not  taking 
out  the  stipulated  quantity.  Powell  v.  Burroughs,  54  Penn.  St.  329. 
But  a  clause  in  a  mining  lease  that  the  lessee  shall  commence  operations 
by  a  certain  date,  is  not  a  condition,  the  non-performance  of  which  de- 
termined his  rights  or  worked  a  forfeiture.  The  time  so  fixed  is  of  the 
essence  of  the  contract  only  so  far  as  to  enable  the  lessor  after  its  expi- 
ration to  maintain  an  action  for  non-performance  of  the  stipulation. 
Barker  v.  Dale,  3  Pittsb.  (Penn.)  190.  If  a  lease  provide  that  if  the 
bank  should  stand  by  the  act  of  the  lessee,  "  when  it  would  yield  coal, 
for  the  term  of  one  year,  it  should  be  taken  as  an  abandonment  of  the 
lease,"  and  also  that  the  lessee  should  put  the  bank  in  order,  for  the  rent 
of  the  first  year,  the  clause  of  forfeiture  does  not  apply  to  the  first 
year  of  the  term.     Moyers  v.  Tiley,  32  Penn.  St.  267. 

Under  a  mining  rule  that  requires  the  claimant  to  work  the  claim  for 
two  days  in  every  ten,  if  the  claimant  leaves  the  work  for  the  purpose 
of  obtaining  machinery,  and  with  the  intention  of  returning,  the  pro- 
curing of  machinery  is  work  upon  the  claim,  and  consequently  there  is  no 
forfeiture.     Packer  v.  PLeaton,  9  Cal.  568. 

A  mining  lease  of  an  exclusive  right  to  mine  upon  the  "  Watkins 
range  or  works,"  on  the  lessor's  land,  conveys  a  right  not  only  to  mine 
on  the  said  range  as  far  as  it  had  been  actually  opened  and  worked,  but 
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also  to  follow  it  to  the  limits  of  said  land.  But  the  lease  does  not  con- 
vey the  exclusive  right  to  work  a  vein  on  another  portion  of  said  tract, 
between  which  and  the  fonner  no  connection  existed  within  the  said 
tract ;  and  this  conclusion  is  not  affected  by  the  fact  that  the  ores  in 
the  ''  Watkins  range  "  were  in  a  liorizontal  seaiu.  Sobey  v.  Thomas,  39 
Wis.  317. 

The  lessors  of  a  coal  vein  are  liable  as  co-trespassers  for  the  act  of 
their  tenant  in  mining  coal  in  the  land  of  an  adjoining  ownci* ;  they 
ha\ang  leased  the  particular  vein  of  coal  authorized  tlic  sinking  of  the 
slope  by  which  it  was  reached,  and  contributed  to  the  expense,  believ- 
ing that  it  would  not  extend  beyond  their  own  line ;  and  the  tenant 
ha\ang  by  the  means  of  this  slope  taken  out  coal  from  tlie  adjoining 
property  and  paid  for  the  greater  part  of  it  to  his  lessors,  a  certain  rent 
for  each  ton  of  coal  mined  by  him.  Dundas  v.  Miihlenherg,  35  Penn. 
St.  351. 

Parties  to  a  mining  lease  must  be  held  to  have  contracted  with  refer- 
ence to  the  state  of  things  existing  at  the  time  the  lease  was  made. 
Williams  v.  Summe/'S,  45  Ind.  53 

The  lessee,  although  entitled  to  rely  on  the  existence  of  the  subject 
matter,  takes  all  risk  of  its  failure,  either  as  to  quantity  or  value,  unless 
either  is  expressly  warranted.  Gowan  v.  Christie,  L.  R.,  2  Sc.  App. 
273  ;  S.  C,  5  Eng.  P.  114.  Wliat  is  termed  "  a  mineral  lease  "  is  really 
a  sale  out  and  out  of  a  portion  of  the  land.  Dicta  which  are,  there- 
fore, applicable  to  agricultural  leases  are  not  always  applicable  to  leases 
of  minerals.  Id.  A  lease  which  gives  the  right  to  take  out  all  the 
coal  beneath  a  certain  surface  confers  also  the  right  to  make  all  neces- 
sary openings  to  reach  the  coal.  Trout  v,  McDonald,  83  Penn.  St. 
144. 

§  8.  License  to  work  mines.  There  is  a  marked  distinction  between 
a  lease  of  mines  and  the  right  to  work  mines.  The  former  is  such  a 
coi-poreal  interest  in  lands  as  is  a  proper  subject  of  ejectment.  Barher 
V.  Dale,  3  Pittsb.  (Penn.)  190 ;  Stewart  v.  Chadwick,  8  Clarke  (Iowa), 
463.  The  latter  is  a  mere  incorporeal  hereditament  or  right  to  be  ex- 
ercised in  the  land  of  others.  Chicago,  etc..  Oil,  etc.,  Co.  v.  U.  S.  Pet. 
Co.,  57  Penn.  St.  83.  This  right  may  be  held  apart  from  the  possession 
of  the  land,  and  in  this  respect  it  differs  from  those  incorporeal  rights 
called  easements.  Big  Mountain, etc.,  Co.\s  Aj)peal,  54 Penn.  St.  301 ; 
OcM  V.  Daven2?ort,  3  Yroom  (N.  J.),  389.  Under  a  license,  the  grantee 
acquires  no  property  in  the  minerals  until  they  are  severed  from  the 
land,  and  have  thus  become  liable  to  be  recovered  in  an  action  of  trover. 
Grtd^h  V.  Bayard,  2  "Wall.,  Jr.,  81 ;  Caldioell  v.  Fidton,  31  Penn.  St. 
475  ;  Cook  v.  Stearns,  11  Mass.  534;  Clute  v.  Carr,  20  Wis.  531. 
Vol.  IY.—  55 
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A  license  to  work  mines  can  only  be  granted  by  deed.  Dark  v. 
Johnston,  55  Penn.  St.  164;  3£umford  y.  Whitney,  15  Wend.  380; 
Wilson  Y.  Chalfant,  15  Ohio,  248.  And  it  cannot  be  revoked.  Woo'J 
V.  Manley,  11  Ad.  &  E.  34 ;  Funk  v.  Haldemann,  53  Penn.  St.  229  ; 
Bracken  v.  Bushmlle,  etc.,  Co.,  27  Ind.  346.  A  parol  license  of  min- 
ing lands  can  only  be  terminated  by  compensation  to  the  licensee,  or  by 
the  notice  necessary  to  terminate  a  tenancy  at  will.  Snch  license  is 
good  as  against  a  subsequent  lessee  or  licensee,  with  notice.  Harkness 
V.  Burton,  39  Iowa,  101.  But  one  who  has  only  a  liberty  to -dig  coals 
in  another's  soil  has  not  an  exclusive  right  to  the  coal,  and  cannot 
maintain  trover  against  the  owner  of  the  estate  for  coals  raised  \yy  him. 
Chetham  v.  Williamson,  4  East,  469.  Hence  an  exclusive  right  to 
minerals  will  not  necessarily  be  conferred  by  the  grant  of  a  hcense  to 
work  them.  Funk  v.  Haldeman,  53  Penn.  St.  229;  Carr  v.  Benson, 
L.  E.,  3  Ch.  App.  524. 

Possession  of  land  is  not  necessary  to  enable  the  owner  of  an  incor- 
jjoreal  hereditament  to  maintain  an  action  on  the  case  for  its  disturb- 
ance. Union  Petroleum  Co.  v.  Bliven  Petroletiin  Co.,  72  Penn.  St. 
173. 

A  "  register  "  signed  by  the  agent  of  the  proprietors  of  a  mine,  and 
by  miners  whose  ten  years'  lease  had  just  expired,  as  follows :  "  Those 
whose  signatures  are  hereto  annexed  are  permitted  to  mine  on  the  Mine 
La  Motte  Domain,  and  raise  any  mineral  contained  under  the  surface 
thereof  conditionally  that  they  sell  no  ores  thus  raised  to  any  other 
person  than  such  as  will  smelt  the  same  on  the  said  domain.  This 
agreement  to  be  subject  to  and  revokable  by  the  future  action  of  the 
proprietors,"  is  not  a  lease  but  a  license,  and  a  subscriber,  who,  after 
its  revocation  by  the  proprietors,  extracted  minerals  without  theii'  con- 
sent, was  a  trespasser.  Lunsford  v.  LaMotte  Lead  Co.,  54  Mo.  426. 
And  such  trespasser,  if  insolvent,  may  be  enjoined  and  required  to  dis 
continue  the  acts  of  trespass.     Lockwood  v.  Lunsford,  56  Mo.  68. 

§  9.  Miniug,  partuersliips  and  companies.  An  unincorporated 
mining  association  is  a  tenancy  in  common  merely  (  Wiseman  v.  Mc- 
Nulty,  25  Cal.  230)  ;  or  a  common  partnership.  Pervn.  Mining  Co.  v. 
Owens,  15  Cal.  135.  And  where  a  person,  claiming  to  be  in  pos- 
session of  public  lands,  makes  a  verbal  agreement  with  others  that  the 
latter  should  prospect  and  when  they  found  coal  it  should  be  worked 
jointly,  the  former  bearing  one-third  of  the  ex^^ense,  the  relation  thence 
arising  is  not  that  of  landlord  and  tenant  but  of  tenants  in  common,  or 
of  partners  in  a  mining  partnership.  Henderson,  v.  Allen,  23  Cal. 
519  ;  Putnam  v.  Wise,  1  Hill,  234.  If  the  land  is  not  intended  to  be 
held  in  common,  but  is  to  remain  the  absolute  property  of  any  one  or 
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more  of  the  parties,  a  case  of  commercial  partnership  cau  fairly  be 
presumed  with  respect  to  all  concerned.  Mears  v,  James,  2  Nev.  342. 
And  an  equal  interest  in  a  mine  acquired  by  agreement  with  the  per- 
son intending  to  and  who  does  become  the  lessee,  entitles  the  party 
ha\'ing  such  equal  interest,  as  between  him  and  the  lessee,  to  a  corre- 
sponding share  of  the  protits  of  the  mine.  Setteiiihre  v.  Putnam,  3U 
Cal.  490. 

"  Owners  and  shareholders  "  in  a  mine  are  not  copartners  for  the 
purpose  of  prospecting  or  working  a  mining  claim  within  the  meaning 
of  the  California  act  (1S65-0,  p.  S2Sj.  Brundaye  v.  AdavLS,  41  Cal,  (519. 

A  necesary  incident  of  a  mining  corporation  is,  that  it  shall  have 
power  to  contract  and  to  bind  itself  to  those  dealing  with  it  in  matters 
within  the  intent  of  the  charter,  even  though  the  charter  contains  no 
express  agreement  or  power  to  contract  or  make  debts.  Wood  Hy- 
draulic Hose  Mining  Co.  v.  King,  45  Ga.  34. 

The  superintendent  of  a  mining  company  has  no  authority,  by  virtue 
of  his  office  merely,  to  borrow  money  on  the  ci-edit  of  the  corporation. 
The  president  of  the  corporation  has  no  authority,  as  such,  to  undertake 
in  the  corporate  name  for  the  repayment  of  such  an  unauthorized  loan. 
Union  Gold  Mining  Co.  v.  Rocky  Mountain  Nat.  Bank,  2  Col.  T. 
565.  Nor  can  a  superintendent,  by  virtue  of  his  position,  without  the 
knowledge  or  consent  of  the  corporation,  change  the  terms  of  a  writ- 
ten contract  made  by  the  board  of  trustees.  Lonkey  v.  Succor  M.  <& 
M.  Co.,  10  Nev.  17.  And  if  he  makes  notes  tu  bind  the  corporation, 
without  authority,  such  notes  are  void  and  their  assignment  does  not 
operate  as  an  assignment  of  the  indebtedness  for  which  they  were 
given.  Carpenter  v.  Biggs,  46  Cal.  91.  The  law  will  not  imply  an 
authority  in  him  to  make  a  promissory  note  binding  on  the  company, 
even  though  it  be  given  for  the  payment  of  lumber  or  other  articles 
for  the  use  of  the  mine.  Skillman  v.  Lachriian,  23  Cal.  19S  ;  Cillig 
V.  The  Lake  Bigler  R.  R.  Co.,  2  Nev.  214. 

Shareholders  cannot,  by  any  agreement  among  themselves,  authorize 
a  manager  to  recover  calls  from  defaulters,  by  an  action  at  law.  There 
is  no  privity  of  contract  and  no  consideration.  Hyhart  v.  Parker,  4 
C.  13.  (N.  S.)  209  ;  S.  C,  27  L.  J.  C.  P.  120. 

Each  member  of  a  mining  copartnership  may  bind  the  other  mem- 
bers for  what  is  useful  and  necessary  in  their  undertaking,  unless  there 
is  an  express  agreement  to  the  contrary,  of  whicli  the  party  contracting 
with  the  members  of  the  tirm  had  notice.  Nolan  v.  Lovelock,  1  Mon. 
T.  224.  But  they  cannot  bind  each  other  or  authorize  others  to  do  so, 
by  drawing  or  accepting  bills  of  exchange,  or  by  giving  promissory 
notes  in  the  absence  of  stipulation  or  usage.     Ex  parte  Bonhonus,  b 
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Ves.  540;  Ex  parte  Nolte,  2  G.  &  J.  295  ;  ^«  imrte  Bowness^  2  M. 
&  S.  484 ;  Duncan  v.  Lowndes,  3  Camp.  478.  But  a  partner  may  be 
made  liable  on  bills  of  exchange,  by  his  own  conduct  in  any  particular 
transaction.  Owen  v.  Van  Uster,  10  C.  B.  318 ;  20  L.  J.  C.  P.  61  ; 
Healey  v.  /Story,  3  Exch.  3. 

In  a  suit  to  recover  money  collected  by  one  joint-owner  as  the  profit 
of  an  interest  in  a  water  ditch,  the  business  should  be  regarded  as  a 
partnership,  and  the  money  received  by  the  defendant  as  money  had 
and  received  for  the  plaintiff's  use.  Abel  v.  Zove,  IT  Cal.  233.  And 
where  certain  persons  subscribe  money  toward  building  a  quaitz  miU 
m  which  all  the  subscribers  were  to  be  interested,  and  the  subscription 
paper,  without  naming  any  payee,  provides  that  the  money  should  be 
paid  in  such  manner  and  at  such  time  as  the  majority  of  the  subscri- 
bers might  order,  the  subscription  is  for  the  mutual  benefit  of  all  the 
subscribers.      WJieeler  v.  Floral  Mill,  etc.,  Co.,  9  Nev.  254. 

The  legal  title  to  mining  stock,  except  as  between  the  parties,  can 
only  be  acquired  by  transfer  upon  the  books  of  the  corporation.  State 
V.  Pettineli,  10  Nev.  141. 

A  statute  which  authorizes  lands  to  be  received  as  money  in  pay- 
ment of  subscriptions  to  the  capital  stock  of  a  mining  company  does 
not   apply  to  leasehold   interests.     Basshor   v.   Dressel,  34  Md.  503. 

Partnership  in  mines,  like  common  partnerships,  although  carried  on. 
for  specific  purposes,  in  connection  with  the  enjoyment  of  certain 
interests  in  land,  and  with  a  limited  and  definite  object,  is  subject  to 
a  dissolution  by  notice  or  mere  verbal  agreement,  or  by  death,  bank- 
ruptcy, sale  of  copartnership  effects  under  a  separate  execution,  out- 
lawry or  attainder  of  a  copartner,  or  the  marriage  of  2ifemme  sole.  Bainb* 
317.  And  see  Crawshay  v.  Maule,  1  Swanst.  495  ;  S.  C,  1  Wils.  181. 
But  one  partner  may  convey  his  interest  in  the  mine  and  business  with- 
out dissolving  the  partnership.     Duryea  v.  Burt,  28  Cal.  569. 

In  an  action  by  three  mining  partners  against  a  fourth  for  a  disso- 
lution and  a  conveyance  to  them  of  their  interests  in  a  specific  area 
located  in  his  name,  the  fact  that  they  have  conveyed  to  him  all  the 
interests  located  in  their  names  constitutes  no  defense.  Wetland  v. 
Ruber,  8  Nev.  203. 

Partners  are  liable  for  trespasses  by  each  other,  and  by  their  agents 
or  servants,  committed  in  the  legitimate  conduct  of  the  partnership 
business.     McKnight  v.  RatcUff,  44  Penn.  St.  156. 

The  passive  acquiescence  of  one  partner  in  the  sale  of  the  interest  of 
his  copartner  by  one  having  no  title  cannot  avail  to  confer  title  upon 
the  vendee.      Waring  v.  Crow.  11  Cal.  366. 

The  only  partition  that  the  court  can  make  of  the  water  of  a  mining 
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ditch  is  to  order  a  sale  and  distribute  the  proceeds.  McGillivray  v. 
Evans,  27  Cal.  92.  In  Nevada,  partition  can  be  made  of  a  mining 
claim,  and  when  objection  is  made  to  the  sale,  no  other  course  can, 
under  the  statute,  be  pursued.  Dall  v.  Confidence  Silver  Mining  Co., 
3  Nev.  531. 

An  agreement  made  between  parties,  by  which  some  of  them  pro- 
spect for  gold,  and  the  others  furnish  money  and  provisions,  for  which 
they  are  to  receive  interests  in  the  mining  grounds  that  may  be  dis- 
covered, constitutes  a  prospecting  partner  sM2y',  and  those  who  furnish 
the  money  and  provisions  are  entitled  to  pre-empt  and  hold  mining 
claims  under  the  laws  of  a  district,  which  provide  that  claims  shall  be 
allowed  the  discoverers  for  their  prospecting  partners.  Boucher  v. 
Mulverhill,  1  Mont,  306.  A  mining  prospecting  partnership  is  not 
governed  by  the  technical  rules  of  the  law  of  commercial  partnership. 
Id. 

§  10.  Injuries  to  raiues.  The  right  of  support  claimed  l)y  an 
owner  of  the  surface  is  distinct  from  any  right  to  compensation  claimed 
under  the  ordinary  terms  of  a  grant  or  exception  of  mines,  and  any 
such  specific  stipulatipn  will  not  defeat  the  right  to  support,  unless  it 
is  expressly  included.  Harris  v.  Ryding,  5  M.  <fe  "W".  60 ;  S.  C,  8  L. 
J.  (N.  S.)  Exch.  181 ;  Wakefield  v.  Duke  of  Bucdeugh,  L.  E.,  4  Eq. 
613 ;  S.  C,  4  H.  L.  Cas.  377.  And  see  Marvin  v.  Breioster  Iron, 
etc.,  Co.,  55  N.  Y.  (10  Sick.)  538 ;  S.  C,  14  Am.  Kep.  322.  The 
right  to  vertical  support  is  a  presumptive  right  at  common  law  arising 
from  the  possession  of  the  surface.  Rogers  v.  Taylor,  2  Hui'l.  &  N. 
828 ;  S.  C,  27  L.  J.  Exch.  173.  And  in  every  demise  of  minerals 
where  the  surface  is  retained  by  the  lessor,  it  is  a  presumption  of  law 
in  the  absence  of  expressions  of  a  contrary  tenancy  that  he  reserves  to 
himself  the  right  to  support.  Ditgdale  v.  Robertson,  8  Kay  &  J. 
695.  The  usual  clause  that  the  mine-owner  shall  do  as  little  damage 
as  possible  to  the  soil  does  not  operate  in  restraint  of  that  riirht  of  sup- 
port.    Proud  V.  Bates,  34  L.  J.  Cli.  400  ;  S.  C,  39  Eng.  L.  k  Eq.  19. 

Mining  operations  may  produce  injury  to  the  adjoining  lands  be- 
longing to  other  owners,  without  any  actual  trespass  on  them,  and  par- 
ticularly to  buildings.  Popplewell  v.  Ilodkinson,  L.  R..,  4  Exch.  248  ; 
Thurston  v.  Hancock,  12  Mass.  220  ;  Moody  v.  McCMland,  39  Ala. 
45.  But  if  an  owner  builds  upon  his  lands  so  near  to  that  of  another 
that  the  latter  cannot,  on  that  account,  have  the  full  enjoyment  of  his 
land  without  injuring  his  neighbor's  building,  he  will  not  be  liable  to 
an  action  for  such  an  injury,  even  if  he  has  not  used  ordiiuiry  care  in 
his  labor.  Farrand  v.  Marshall,  21  Barb.  409  ;  Richardson  v.  Rail- 
road Co.,  25  Yt.  465 ;  Charless  v.  Rankixi,  22  Mo.  (1  Jones)  566. 
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Frequent  injuries  to  mines  arise  from  inundations.  The  law  relat- 
ing to  this  subject  is  rational  and  is  founded  on  the  principle  that 
each  owner  has  the  full  right  to  extract  the  greatest  possible  benefit 
from  his  property,  and  that,  if,  in  so  doing,  he  injure  his  neighbor,  he 
will  not  be  liable  to  an  action  if  his  acts  spring  from  no  malice,  or 
mischief,  and  are  simply  consistent  with  a  reasonable  exercise  of  his  own 
rights.  See  McKnhjJd  v.  Batcliff,  44  Penn.  St.  156  ;  Clark  v.  Willett, 
35  Cal.  534.  He  will  not  be  liable  to  the  owner  of  an  adjacent  mine 
for  an  injury  occasioned  to  such  adjacent  mine,  where  such  injury  pro- 
ceeds from  natural  causes,  in  themselves  beyond  his  control,  though 
his  own  acts  may  have  conduced  to  produce  the  injury,  if  his  acts 
have  only  been  those  of  the  proper  and  ordinary  working  of  his  own 
mine  without  default  or  negligence.  Smith  v.  Kenricli,  7  C.  B.  505  ; 
IS  L.  J.  (N.  S.)  C.  P.  172 ;  Fletcher  v.  Rylands,  3  Hurl,  ifc  Colt.  773. 
But  where,  for  his  own  convenience,  he  diverts  the  course  of  a  stream, 
he  must  take  care  that  the  new  course  provided  for  it  shall  be  suffi- 
cient to  prevent  mischief  from  an  overflow,  so  that,  even  if  that  over- 
flow should  be  directly  and  mainly  occasioned  by  an  act  of  nature,  his 
own  conduct  in  not  so  forming  the  new  and  diverted  course  for  the 
stream,  of  form  and  of  sufiicient  capacity  to  carry  off  an  accidental 
overflow  of  water,  even  of  an  exceptional  kind,  will  be  matter  of  con- 
sideration in  determining  the  question  of  his  liability.  Fletcher  v. 
Smith,  L.  R.,  2  App.  Cas.  (H.  L.)  781. 

The  owner  of  a  mine  on  a  higher  level  than  an  adjoining  mine  has 
a  right  to  work  the  whole  mine  in  the  usual  and  proper  manner,  for 
the  purpose  of  getting  out  any  kind  of  material  in  any  part  of  the 
mine,  and  is  not  liable  for  any  water  which  flows  by  gravitation  into 
an  adjoining  mine  from  works  so  conducted.  But  he  has  no  right  to 
be  an  active  agent  in  sending  water  into  the  lower  mine.  Baird  v. 
Williamson,  15  C.  B.  (N.  S.)  376;  S.  C,  33  L.  J.  C.  P.  101 ;  Tillot- 
son  V.  Smith,  32  N.  H.  90.  And  in  Pennsylvania  it  is  said  that  he 
must  use  reasonable  diligence  to  prevent  the  flow  of  water  from  his 
mine  into  the  lower  one.  Locust  Mountain  Coal,  etc.,  Co.  v.  Gorrel, 
9  Phil.  (Penn.)  247. 

The  owner  of  a  mining  claim  comprising  the  bed  of  a  canon  may 
erect  dams  across  the  bed  thereof  to  enable  him  to  work  the  same, 
even  if  thereby  other  mining  claims  on  the  banks  of  the  canon  are 
flooded,  provided  his  claim  is  the  oldest  location,  and  in  such  case  the 
injury  sustained  by  the  owner  of  the  bank  claim  is  damnum  absque 
injuria.     Sione  v.  Bumpus,  46  Cal.  218. 

And  the  grantee  of  minerals  beneath  the  surface  is  not  liable  to  the 
owner  of  the  surface  for  the  loss  of  springs   occasioned  by  the   ordin- 
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ary  working  of  the  mine.     Coleman  v.    ChadicicTc,  SO  Penn.   St.   81 ; 
S. C,  21  Am.  Eep.  93.     See,  also,  Trout  v.   McDonald,  83  Penn.  St. 

The  right  of  the  owner  of  lands  to  the  enjoyment  thereof  is  quali- 
fied by  the  rights  of  others.  He  may  pursue  any  lawful  trade  thereon, 
but  he  cannot  create  a  nuisance  to  the  premises  of  another.  In  the 
prosecution  of  his  own  works  he  has  no  right  to  blast  rocks  so  as  to 
cast  them  upon  the  premises  of  another.  Hay  v.  The  Cohoes  Com- 
pany, 2  X.  Y.  (2  Comst.)  159.  The  true  rule  in  regard  to  streams  of 
running  water  is,  that  without  regard  to  priority  of  location,  each  per- 
son mining  on  the  same  stream,  is  entitled  to  use  in  a  proper  and  reason- 
able manner,  both  the  channel  of  the  stream  and  the  water  flowhig 
therein.  The  question  of  reasonableness  of  the  use  is  for  the  jury. 
Esmond  v.  Cheic,  15  Cal.  137.  And  one  may  be  restrained  from 
throwing  sawdust  into  a  stream  previously  appropriated  for  mining  pur- 
poses. Phoenix  Water  Co.  v.  Fletcher,  23  Cal.  481 ;  Lewis  v.  Stein, 
16  Ala.  214 ;  Holsm^an  v.  Boiling  Spring,  etc.,  Co.,  1  McCart.  (N.  J.) 
335  ;  Ger'rish  v.  Brown,  51  Me.  256.  And  the  first  locators  of  mining 
ground  have  no  right,  by  custom  or  otherwise,  to  allow  tailings  to  run 
free  in  the  gulch,  and  render  valueless  the  mining  claims  of  subsequent 
locators  below  them.  Lincoln  v.  Rodgers,  1  Mont.  217;  Nelson  v. 
O'Neal,  id.  284.  But  the  right  to  throw  refuse  from  mines  into  a 
natural  stream  may  be  asserted  either  by  prescription  or  by  custom. 
Carlyon  v.  Levering,  26  L.  J.  Exch.  251 ;  S.  C,  1  Hurl.  &  N.  784 ; 
40  Eng.  L.  &  Eq.  448.  A  continued  user  for  twenty  years  will  legalize 
a  private  nuisance.  EUiotson  v.  Feetham,  2  Bhig.  N.  C.  134; 
Wright  v.  Williams,  1  M.  &,  W.  77.     ^qq 2?ost,  tit.  Nuisa^ices. 

§  11.  Actions  at  law.  An  action  of  trespass  may  be  maintained 
in  respect  of  any  improper  interference  with  the  enjoyment  of  mines 
m  all  those  cases  in  which  that  remedy  is  generally  applicable.  Shaw 
V.  Wallace,  1  Dutcher  (N.  J.),  453.  This  action  is  usually  resorted  to 
for  tr^nng  the  validity  of  a  title.  Bourne  v.  Taylor,  10  East,  189  ; 
Lord  Feversham  v,  Emerson,  24  L.  J.  (N.  S.)  Exch.  254.  The  lessor 
of  a  mine  may  maintain  an  action  of  trespass  on  the  case  against  his 
lessee,  for  an  injury  to  his  reversion,  by  an  improper  working  of  the 
mine.  MarTter  v.  KenricTc,  13  C.  B.  188  ;  S.  C,  22  L.  J.  (X.  S.)  C. 
P.  129 ;  McDonnell  v.  MlUnty,  10  Irish  L.  K.  514. 

A  lessee,  under  an  oral  lease,  which  permits  him  to  enter  and  take  away 
ores  from  land,  for  a  certain  rent  in  kind,  thereby  acquires  an  inter- 
est in  the  land,  that  enables  him  to  maintain  trespass  against  third 
persons  for  mining  therein.     Ganter  v.  Afhinsoii,  35  Wis.  48. 

The  lessor  of  a  mine  may  recover  as  dama'j:es  from  one  who  has  wrong- 
fully taken  ore  from  his  mine,  the  value  of  the  ore  when  less  per  ton 
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than  the  royalty  per  ton  paid  by  the  lessee,  estimated  as  the  ore  lay  in  the 
bed,  and  not  as  it  was  after  its  value  had  been  increased  by  the 
trespasser's  raising  it  to  the  surface.  Stockhridge  Iron  Co.  v.  Ccme 
Iron  Worhs,  102  Mass.  80. 

In  an  action  of  trespass  for  the  breaking  of  a  dam,  whereby  the 
workmen  were  driven  from  the  mines  by  the  water,  evidence  of  the 
amount  each  miner  would  produce,  and  of  the  expense  of  keeping 
the  mules  employed  in  the  mines  whilst  the  mines  could  not  be 
worked,  is  admissible  in  considering  the  question  of  damages.  Doidy 
V.  Bird,  60  Penn.  St.  48. 

An  action  of  ejectment  may  be  maintained  to  recover  the  possession 
of  a  mine.  Comyn  v.  Kyneto,  Cro.  Jac.  150  ;  Cullen  v.  Rich,  Bull. 
N.  P.  102 ;  Whittinghmn  v.  Andrews,  Garth.  277 ;  S.  C,  1  Salk.  255. 
All  the  rights  and  easements  enjoyed  with  mines  may  be  recov- 
ered with  the  subject-matter  of  which  they  are  deemed  to  form  a  part. 
Crocker  v.  Fothergill,  2  P).  t%  Aid.  661.  But  an  action  of  ejectment 
will  not  properly  He  in  respect  of  a  license  only  to  work  mines.  Doe  d. 
Hanley  v.  Wood,  2  B.  &.  Aid.  739  ;  Beattij  v.  Gregory,  17  Iowa,  109  ; 
Shaw  V.  ^Yallace,  1  Dutcher  (N.  J.\  453. 

When  minerals  are  severed,  they  are  mere  personal  chattels,  and  an 
action  of  trover  is  maintainable  for  their  recovery  in  that  condition. 
Grubb  V.  Bayard,  2  Wall.  Jr.  (C.  C.)  81.  And,  although  the  title  to 
mineral  lands  may  remain  in  the  United  States,  the  ores,  when  dug  or 
detached  from  the  lands  under  a  mining  claim,  are  free  from  any  lien, 
claim  or  title  of  the  United  States,  and,  becoming  personal  property, 
are,  as  such,  subject  to  State  taxation,  in  like  manner  as  other  per- 
sonal property.     Forhes  v.  Gracey,  94  U.  S.  (4  Otto)  762. 

The  general  rule  in  ejectment  suits,  that  the  plaintiff  must  rely  on 
the  strength  of  his  own  title,  is  not  applicable  to  suits  concerning  min- 
ing claims,  for  neither  party  has  any  legal  title,  strictly  speaking. 
Richardson  v.  McWtdty,  24  Cal.  339.  In  such  action,  if  the  plain- 
tiff shows  prior  possession,  the  defendant  cannot  justify  by  showing 
the  true  title  to  be  outstanding.   Id. 

An  action  of  trover  cannot  be  maintained  for  the  recovery  of  a  cer- 
tificate or  voucher  of  a  person  being  entitled  to  certain  shares  in  a 
mining  association,  if  the  plaintiff  can  show  no  legal  title  to  the  docu- 
ment. Bawso7i  V.  Rishworth,  1  B.  &  A.  574.  A  parol  hcense  is  suf- 
ficient to  maintain  trover.  Northam  v.  Boioden,  24  L.  J  Exch.  237 ; 
S.  C,  11  Exch.  70  ;  32  Eng.  L.  &  Eq.  559. 

Whether  a  mining  claim  may  be  the  subject  of  larceny  or  not,  see 
Reojde  V.  Williams,  35  Cal.  671. 

To  enable  a  party  to  maintain  a  right  to  a  mining  claim,  after  the 
right  is  acquired,  it  is  necessary  that  he  should  continue  substantially 
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to  comply  with  the  mining  rules  and  customs  which  are  in  force  where 
the  claim  is  situated,  and  upon  which  it  is  made  to  depend.  Oi'ea- 
muno  V.  Uncle  Sam,  etc.,  Co.  1  Nev.  215. 

§  12.  Actions  in  equity.  Courts  of  equity  have  been  accustomed 
to  give  relief,  in  certain  cases,  by  injunction,  to  restrain  persons  from 
working  mines.  This  remedy  was  always  attainable  in  actions  of 
waste ;  and  it  has  been  extended  to  trespasses  in  mining  cases,  for  the 
purpose  of  preventing  irreparable  mischief.  Gibson  v.  Smith,  Barn. 
Ch.  497  ;  Grey  v.  Duke  of  Northumlerland,  13  Yes.  236  ;  S.  C,  17 
id.  281 ;  Clmoes  v.  Beck,  20  L.  J.  C.  C.  505  ;  13  Beav.  347. 

An  injunction  has  been  granted  to  prohibit  an  owner,  who  has  a  lim- 
ited right  to  take  stone  from  a  quarry  in  the  land  of  another  owner, 
from  abusing  his  privilege  {Thomas  v.  Oakley,  IS  Yes.  184);  to  pre- 
vent a  tenant  from  removing  mineral  substances  deposited  in  a  pool 
{Thomas  V;  Jones,  2  Y.  &  C.  C.  C.  510) ;  to  restrain  the  taking  of 
valuable  stones,  or  nodules  of  clay,  used  for  making  cement  and  found 
on  the  sea  beach.     Earl  Covjper  v.  Baker,  17  Yes.  128. 

The  person  in  possession  will  always  be  entitled  to  an  injunction 
against  an  adverse  claimant  when  his  acts  are  injurious  to  the  inherit- 
ance. Lowndes  v.  Bettle,  33  L.  J.  Ch.  451 ;  S.  C,  13  Am.  Law  Reg. 
(N.  S.,  Yol.  lY)  169  ;  Hess  v.  Winder,  34  Cal.  270 ;  Munson  v.  Ty- 
son,  6  Phila.  395. 

A  bill  for  an  injunction  is  generally  sustained  in  connection  with  an 
account.  But,  in  mining  cases,  an  account  may  be  decreed,  though  the 
injunction  be  refused.     Parrott  v.  Palmer,  3  Myl.  <k  K.  632. 

An  injunction  will  be  granted  to  protect  coal  mines  from  injury  by 
water  from  another  coal  mine  {Duke  of  Beaufort  v.  Jlorris,  6  Hare, 
340.  See,  too,  Thomas  v.  Jones,  2  Y.  &  C.  C.  C.  510) ;  to  protect 
plaintiffs  (first  locators)  against  the  refuse  coming  down  from  defend- 
ant's higher  location.  Logan  v.  Drlscoll,  19  Cal.  623.  But  the  gi'ant- 
ing  of  the  injunction  in  the  last-mentioned  case  depends  upon  the  char- 
acter and  extent  of  the  injury  alleged,  whether  it  be  irremediable  in  its 
nature,  whether  an  action  at  law  would  afford  an  adequate  remedy  ; 
whether  the  parties  are  able  to  respond  for  the  damages  resulting  from 
the  injmy,  and  other  considerations  which  ordinarily  govern  a  court  of 
equity  in  the  exercise  of  its  preventive  process  of  injunction.  Atchi- 
son V.  Peterson,  20  Wall.  508.  By  the  act  of  congress  of  July  26, 
1866,  which  provides  "that,  whenever  by  priority  of  possession,  rights 
to  the  use  of  water  for  mining,  agricultural,  manufacturing,  or  otlier 
purposes,  ]iave  vested  and  accrued,  and  the  same  are  recognized  and 
acknowledged  by  the  local  customs,  laws,  and  decisions  of  courts,  the 
possessors  and  owners  of  such  vested  rights  shall  be  maintained  and 
Yol.  I Y.  — 56 
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protected  in  the  same,"  the  customary  law  with  respect  to  the  use  of 
water,  which  ha  J  grown  up  among  occupants  of  the  public  land  under 
the  peculiar  necessities  of  their  condition,  is  recognized  as  valid. 
Basey  v.  Gallagher,  20  Wall.  670. 

An  injunction  to  restrain  defendants  from  using  the  water  of  a  stream 
for  mining  purposes  will  not  be  granted  where  the  evidence  shows  only 
that  the  head  of  the  plaintiff's  ditch  was  fifteen  miles  below  the  defend- 
ant's mining  ground  ;  that  the  plaintiffs,  who  were  the  first  appropri- 
ators  of  the  water,  were  compelled,  on  account  of  the  working  of  the 
ground,  to  construct  and  maintain  a  sand  reservoir,  and  use  the  water 
ten  minutes  daily  to  clean  it,  and  employ,  dming  that  time,  one  man 
who  was  also  employed  on  the  ditch  for  other  purposes.  Atchison  v, 
Peterson,  1  Mon.  T.  561. 

An  injunction  will  be  granted  to  restrain  the  prosecution  of  eject- 
ment for  the  recovery  of  land  which  has  been  occupied  for  a  coal 
breaker  and  expenditures  made  with  the  acquiescence  and  assent  of  the 
owner.  Big  Mountain  Imp.  Co.''s  Ajpjpeal,  54  Penn,  St.  361.  Where  a 
local  custom  gives  the  owner  of  one  mining  claim  a  right  to  construct 
a  tunnel  through  an  adjoining  one,  in  order  to  enable  hun  to  work  his 
own,  a  court  of  equity  may  enjoin  any  interference  with  that  right. 
Bliss  V.  Kingdom,  46  Cal.  651.  An  injunction  Avill  be  granted  to  pre- 
vent the  continuance  of  a  trespass  in  extracting  mineral  from  a  mine  ; 
especially  when  the  trespasser  is  insolvent.  Lockwood  v.  Lunsford, 
56  Mo.  68. 

An  injunction  will  not  be  granted  to  restrain  a  lessee  from  working 
a  coal  pit  irregularly  and  detrimentally  to  the  lessor  {Clavering  v. 
Clavering,  2  P.  "W.  388)  ;  nor  will  it  be  granted  when  there  is  reason- 
able doubt  concerning  the  direction  or  identity  of  faults  or  dykes 
which  are  referred  to  as  boundaries.  Davis  v.  Shepherd,  35  L.  J.  Ch. 
581 ;  S.  C,  L.  R.,  1  Ch.  App.  410. 

And  a  mine  owner  cannot  be  restrained  from  blasting  in  the  night- 
time, as  is  usual  in  mines,  because  it  disturbs  the  sleep  and  thus  affects 
the  health  of  the  owner  of  the  surface  and  of  his  family,  or  dimin- 
ishes the  value  of  his  estate.  Marvin  v.  Breioster  Iron  Mining  Co., 
55  N.  Y.  (10  Sick.)  538;  S.  C,  14  Am.  Rep.  322. 

When  mines  are  in  danger  of  being  ruined  before  the  establishment 
of  any  rights  relating  to  them,  the  court  will  entertain  a  bill  of  quia 
timet,  for  quieting  the  owners  in  the  enjoyment  of  their  rights,  and 
will  establish  them  by  decree.  Io7'd  Falmouth  v.  Innys,  Mosely, 
87  ;  Sayer  v.  Fierce,  1  Yes.  232. 

Mining  may  be  regarded  as  a  species  of  trade,  and  a  bill  in  equity 
may  be  brought  for  an  account  of  the  profits.     Bishop  of  Winchester 
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V.  Knight,  1  P.  W.  406;  Jesus  College  v.  Bloome,  3  Atk.  262; 
Miorway  v.  Bowe,  19  Yes.  144.  "Where  mines  are  in  the  possession  of 
assignees,  or  one  of  many  persons  entitled  to  share  in  the  profits,  all 
the  reasonable  expenses  incurred  in  the  management  of  the  concern 
will  be  allowed  in  taking  the  account.  Scott  v.  Nesbitt,  14  Yes.  445. 
A  bill  for  an  account  may  be  brought  by  the  owners  or  lessees  of 
mines  against  their  agents ;  and  if  there  are  mutual  accounts,  the  court 
will  restrain  all  proceedings  at  law,  and  direct  the  whole  accounts  to 
be  taken  in  equity.  Crease  v.  Penjyrase,  1  Jur.  840,  Exch.  A  bill 
for  an  account  may  be  brought  by  the  mortgagor  of  mines  against  the 
mortgagee  in  respect  of  the  proceeds  arising  during  the  period  of  his 
possession.     Hughes  v.   Willicwis,  12  Yes.  493. 

A  bill  in  equity  may  be  brought  for  determining  questions  of  dis- 
puted boundaries  in  mining  fields.  Sayer  v.  Pierce,  1  Yes.  Sr.  232. 
The  interests  of  miners  in  mining  claims  and  ditch  property  upon  the 
public  lands  may  be  partitioned  between  the  owners  under  the  statute. 
Hughes  v.  Devlin,  23  (.'al.  501. 

In  a  mining  case,  a  court  of  equity  will  (when  proper)  compel  an 
inspection  and  survey  of  the  works  of  the  parties.  Thonihurg  v.  Sa/i)- 
age  21ini7ig  Co.,  1  Pac.  Mag.  267. 

Where  the  vendor  of  a  certain  mine  went  east  to  sell  shares  therein 
and  making  misrepresentations  of  the  quality  and  prospects  of  the 
mine,  procured  certain  capitalists,  the  purchaser  among  others,  to  ap- 
point a  committee  to  go  and  investigate,  and  the  committee  reported 
that  the  representations  were  true,  and  the  vendor  made  extravagant 
declarations  of  the  rich  prospects,  but  made  no  warranty  or  guaranty, 
it  was  held  that  such  declarations  and  representations  could  only  be 
regarded  as  the  expression  of  an  opinion  about  a  matter  of  which  the 
committee  could  judge  for  themselves,  and  that  they  formed  no  ground 
for  setting  aside  the  contract.     Tuck  v.  Downing,  76  111.  71. 

To  prove  the  existence,  quantity  and  quality  of  coal  in  certain  lands, 
evidence  is  admissible  that  seams  of  coal  have  been  opened  and  mined 
on  other  lands  in  the  immediate  vicinity -and  similarly  situated,  in  con- 
nection with  the  opinion  of  witnesses  skilled  in  the  geological  forma- 
tion of  the  neighborhood,  that  like  seams  exist  on  the  laud  in  question. 
SUirnhaugh  v.  Smith,  23  Ohio  St.  584. 

To  control  the  rule  of  common  law  requiring  the  owner  of  coal  to 
leave  sufficient  support  to  sustain  the  surface  a  usage  must  be  so  an- 
cient and  uniform  as  to  amount  to  a  custom.  Jones  v.  Wagner,  %Q 
Penn.  St.  429 ;  5  Am.  Rep.  385. 

The  appropriate  remedy  for  a  breach  of  a  contract,  to  convey  an 
interest  in  a  mining  claim,  is  an  action  for  specific  performance. 
Felger  v.  Coward,  35  Cal.  650. 
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CHAPTER  XCVI. 

MONEY  LENT. 
ARTICLE   I. 

OF   MONEY    LENT. 

Section  1.  When  the  action  lies.  Whenever  money  is  borrowed 
by  one  person  from  another,  and  there  is  no  taint  of  illegality  in 
the  transaction,  the  law  implies  a  promise  to  repay  it,  and  if  no  time  is 
agreed  upon,  it  is  due  instanter  and  without  demand.  In  order  to 
maintain  this  action,  it  is  not  necessary  that  there  should  be  any  writing 
to  evidence  either  the  loan,  or  a  promise  to  repay  it.  It  is  enough  if  a 
loan  in  fact  is  established,  or  it  is  shown  that  money  was  paid  for  the 
defendant,  at  his  request,  or  under  such  circumstances  that  the  law  will 
imply  a  request,  and  a  consequent  promise  to  repay  it  {Parker  v.  New- 
land^  1  Hill,  87  ;  Whitmfian  v.  Lake^  32  Wis.  189);  but  it  must  be  a 
loan  to  the  defendant,  and  if  it  is  a  loan  to  a  third  person  which  the 
defendant  agrees  to  repay,  the  action  cannot  be  maintained.  Harriot 
V.  Lister,  2  Wils.  141.  Thus,  where  the  agreement  declared  upon 
was,  that  if  K  would  lend  B's  son  a  sum  of  money  not  exceeding  £5, 
B  would  pay  the  same  to  A,  it  was  held  that  the  amount  could  not 
be  recovered  upon  a  count  for  money  lent,  because  B's  son  was  the 
borrower,  and  B's  promise  was  only  collateral,  "  for,"  say  the  court, 
"  the  same  money  cannot  be  lent  to  two."  But  the  court  intimated,  and 
such  is  still  the  rule,  that  if  the  money  had  been  lent  to  B,  although 
in  fact,  at  his  request,  given  to  B's  son,  the  action  would  have  lain. 
Butcher  v.  Andrews,  1  Salk.  23  ;  S.  C,  3  id.  15  ;  Douglass  v.  Rey- 
nolds, 7  Pet.  (U.  S.),  113.  The  distinction  is  that  the  word  lent  has  a 
technical  and  certain  signification,  and  can  only  be  applied  to  the 
actual  borrower.  Butcher  v.  Andrews,  1  Salk.  23.  But  it  is  not 
essential  that  the  money  should  have  been  given  to  the  borrower,  or 
that  he  should  have  derived  any  actual  benefit  therefrom ;  it  is  sufficient 
if  the  loan  was  in  fact  made  to  him  and  upon  his  sole  credit  and 
promise,  although  for  the  use  and  benefit  of  a  third  person  ;  as,  if  B, 
at  the  request  of  C  and  upon  C's  promise  to  repay  it,  lets  D  have  a 
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certain  sum  of  money,  C  is  the  borrower,  although  D  receives  the 
money  from  B  because  the  money  is  loaned  to  him  and  upon  his 
sole  credit.  But  if  C  had  requested  B  to  loan  money  to  D, 
and  had  agreed  to  repay  it  if  D  did  not,  an  action  for  money  lent 
would  not  have  lain  against  C,  because  he  was  not  the  borrower,  and 
his  promise  was  only  collateral.  Douglass  v.  Reynolds,  7  Pet.  (U.  S.) 
113  ;  Hamilton  v.  Starkweather,  28  Conn.  138,  It  is  not  essential 
that  money  in  fact  should  have  been  loaned,  it  is  sufficient  if  the  bor- 
rower received  that  which  was  equivalent  to  money,  and  upon  which 
money  or  its  equivalent  was  actually  received,  as  a  check,  bill  of 
exchange,  note,  draft,  loan  certificate  or  other  representative  of  money. 
MansJcer  v.  Missouri,  1  Mo.  452. 

When  a  person  is  permitted  by  another  to  take  a  certain  sum  of 
money  from  money  in  his  hands  belonging  to  such  person,  with  the 
understanding  that  it  is  to  be  deducted  from  money  thereafter  to 
become  due  from  such  person  to  him  for  particular  articles  to  be  fur- 
nished or  services  to  be  rendered,  if  such  articles  are  not  furnished  or 
services  rendered,  an  action  as  for  money  lent  lies  to  recover  the  same. 
Shepherd  v.  Philips,  2  C.  &  K,  722.  A  count  for  money  lent  will  be 
sustained  for  money  lent  to  the  wife  at  the  husband's  request.  Steven- 
son V,  Hojrdie,  2  W.  Black.  872.  So,  it  lies  upon  an  account  stated 
{Payne  v.  Jenkins,  4  C.  &  P.  324) ;  upon  an  I.  O.  U.  {Childers  v. 
Boulnois,  1  D.  &  R.  8 ;  Douglas  v.  Holme,  12  Ad.  &  El.  641) ; 
whether  it  is  addressed  to  any  particular  person  or  not  {Curtis  v. 
Rickards,  1  M.  &  G.  46) ;  but  the  mere  fact  that  the  words  "  for 
value  received  "  occur  in  an  instrument  as  in  a  bill  of  exchange  or 
promissory  note,  do  not,  of  themselves,  import  a  money  consideration 
so  as  to  uphold  a  count  for  money  lent.  It  must  appear  that  sucli  was 
in  fact  the  consideration  {Morgan  v.  Jones,  1  C.  &  J.  162) ;  nor  is  a 
right  of  recovery  made  out  by  simply  showing  that  tlie  plaintiff  handed 
the  defendant  a  certain  sum  of  money.  It  must  be  shown  that  it  wa,s  in 
fact  a  loan.  Welch  v.  Seaborn,  1  Stark.  474 ;  Morse  v.  Bogert,  4  Denio, 
108  ;  1  Comst.  377.  The  fact  that  a  loan  is  received  by  the  deposit 
of  collaterals  and  that  the  lender  agrees  to  give  notice  of  a  certain 
time  before  attemj)ting  to  compel  re-payment,  does  not  deprive  the 
lender  of  his  remedy  as  for  money  lent,  nor  is  it  incumbent  upon 
him  to  aver  or  prove  an  offer  to  return  the  securities.  Scott  v.  Parker, 
1  Ad.  tfc  El.  (N.  S.)  807.  Money  advanced  to  one  person  by  an- 
other, upon  the  agreement  and  expectation  that  such  person  will  perform 
some  act  for  the  person  advancing  it  in  payment  thereof,  may  be 
recovered  under  a  count  for  money  lent  if  such  person  fails  to  perform 
his  agreement  {Bristowe  v.  Needham,  9  M.  &  W.   729) ;  and  geuer- 
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ally,  it  may  be  said  that  an  action  as  for  money  lent  will  lie  when 
money  is  loaned  to  another  or  is  given  to  a  third  person  at  his  request, 
he  being  the  borrower,  or,  when  it  is  paid  to  him  upon  the  expectation 
and  agreement  that  it  shall  be  paid  in  a  particular  way,  and  the  person 
fails  to  perform  his  agreement.  Bristowe  v.  Needham,  9  M.  &  W. 
729;  Stevenson  v.  Hardie,  2  "W.  Bl.  872.  When  a  note  given  for 
money  turns  out  to  be  void,  the  amount  may  still  be  recovered  under  a 
count  for  money  lent  {Moore  v.  Bank  of  The  Metropolis,  13  Pet.  [U, 
S.]  302) ;  and  it  seems  that  a  claim  for  money  lent  may  be  recovered 
under  a  general  count  "  for  sundry  matters  chargeable  in  account " 
{Lovejoy  v.  Wilson,  1  Cr.  [C.  C]  102) ;  and  a  count  for  money  had 
and  received  is  sustained  by  a  claim  for  money  lent,  the  rule  being  that 
a  count  for  money  had  and  received  will  always  lie  whenever  money 
has  been  received  by  the  defendant  which  et  cequo  et  56>wc»  belongs  to 
the  plaintiff.  Tutt\.  Ide,  3  Blatchf.  (C.  C.)  249;  Wells  v.  Neville, 
4  "Wash.  (C.  C.)  209 ;  Pagers  Adni'rs  v.  Banlc  of  Alexandria,  7 
^Vheat.  (U.  S.)  35.  Thus,  when  money  is  advanced  upon  forged  or 
counterfeit  notes  or  bills,  it  has  been  held  that  the  amount  might  be 
recovered  under  a  count  for  money  lent  {BanTc  of  England  v.  Tom- 
kins,  6  Jur.  348) ;  but  if  the  notes  or  bills  had  been  purchased,  instead 
of  being  taken  as  collateral,  the  count  would  not  lie,  as,  in  order  to  sus- 
tain it,  there  must  be  a  promise,  express  or  implied,  to  repay  the 
money.     In  other  words,  there  must  he  a  loan. 

When  money  is  lent  by  one  person  to  another,  the  mere  fact  that  the 
note  of  a  third  person  is  given  as  collateral  does  not  bar  an  action  for 
money  lent.  If  the  note  is  not  paid  within  the  time  within  which  the 
loan  was  to  be  paid,  the  lender  may  sue  the  borrower  for  money  lent. 
Marston  v.  Boynton,  6  Mete.  (Mass.)  127.  The  count  has  been  upheld 
by  a  memorandum  of  any  kind  thai  prima  facie  shows  a  loan  and  a 
promise  to  repay  it  as  "  due  A.  eighty  dollars  on  demand.  B."  {Hay  v. 
Eide,  1  Chip.  [Yt.]  214) ;  or  "  sent  E.  $56.  I  say  received  by  me. 
P."  Peniston  v.  Wall,  3  J.  J.  Marsh.  (Ky.)37.  But  an  instrument  that 
merely  acknowledges  the  receipt  of  money,  as  "received  of  A.  $110," 
without  other  e\ddence,  will  not  sustain  the  count.  McFarland  v. 
Shipp,  17  Ark.  41. 

When  a  person  has,  through  mistake,  delivered  up  a  note  upon  which 
there  is  still  a  balance  due,  he  may  recover  it  in  an  action  for  money 
lent.  Baxter  v.  Paine,  16  Gray,  273.  Where  money  is  loaned,  the 
fact  that  it  subsequently  depreciates  in  value,  will  not  prevent  a  recov- 
ery for  its  actual  value  at  the  time  when  the  loan  was  made,  so  held  in 
a  case  where  the  loan  was  of  Confederate  money.  Wooteii  v.  Sherrard, 
71  N.  C.  374.     So,  although  the  contract  between  the  parties  as  to  the 


MONEY  LENT.  Ul 

time  of  the  repayment  of  money  loaned  is  void  mider  tlie  statute  of 
frauds,  yet,  the  law  will  imply  a  promise  to  repay  the  money  on  de- 
mand, and  it  may  be  recovered  under  a  count  for  money  lent.  /Swift 
V.  Swift,  46  Cal.  266.  See,  also,  Vanatta  v.  State  Bank,  9  Ohio  St. 
27.  A  check  given  by  the  borrower  for  money  loaned,  which  by  agree- 
ment was  not  to  be  presented  for  payment,  is  sufficient  to  sustain  an 
action  for  money  lent,  and  the  measure  of  recovery  is  the  amount  of 
the  check  and  interest.     Currier  v.  Davis,  111  Mass.  480. 

Where  money  has  been  borrowed  by  an  executor  without  authority, 
and  the  estate  has  received  the  benefit  thereof,  the  creditor  may  recover 
the  amount  loaned  with  interest  thereon  at  the  legal  rate.  Deery  v. 
Hamilton,  41  Iowa,  16. 

Money  dej)osited  by  a  customer  in  a  banker's  hands  is  money  lent 
witli  the  superadded  obligation,  that  it  is  to  be  repaid  when  called  for. 
Pott  V.  aegg,  16  M.  &  W.  321. 

§  2.  Wheu  an  action  for  money  lent  will  not  lie.  In  order  to 
maintain  an  action  for  money  lent,  it  must  be  shown  that  money  or  its 
equivalent  representative  passed  from  the  plaintiff  to  the  defendant, 
under  a  promise,  express  or  implied,  to  repay  the  same.  Payne  v.  Jen- 
kins, 4  C.  &  P.  324. 

The  action  never  lies  upon  a  collateral  promise  {Douglass  v.  Rey- 
nolds, 7  Pet.  [IT.  S.]  113) ;  nor  where  there  is  not  a  promise,  express  or 
impHed,  to  repay  the  money.  There  must  be  a  loan,  and  the  mere  fact 
that  the  plaintiff  has  paid  money  for  the  defendant,  or  that  the  defend- 
ant has  received  and  retained  money  belonging  to  the  plaintiff",  will  not 
sustain  the  action.  In  such  cases,  an  action  for  money  paid  or  money 
had  and  receiA'ed  is  the  projDer  remedy.  Smith  v.  Crocker,  2  Root, 
(Conn.),  84;  Beach  \.  Vandenburgh,  10  Johns.  361;  Charlestown  v. 
Hublard,  9  N.  II.  195 ;  Bancroft  v.  Allott,  3  Allen,  524. 

A  husband  is  not  liable  for  money  lent  to  his  wife,  though  the  money 
is  afterward  applied  by  her  in  procuring  necessaries,  for  the  supply  of 
which  he  would  have  been  liable.  Knox  v.  Bushell,  3  C.  B.  (X.  S.) 
334. 

§  3.  Defenses  to  the  action.  This  action  is  open  to  all  defenses 
that  legally  l)ar  the  plaintiff^'s  right  of  recovery,  as  usury  {Ch'ant  v. 
Merrill,  36  Wis.  390 ;  Tyng  v.  Cominercial  Warehouse  Company,  68 
N.  Y.  [13  Sick.]  308);  payment,  or  that  no  loan  was  in  fact  made 
{Johnson  V.  Jennings,  10  Gratt.  [Va.]  1 ;  Richardson  v.  Williams, 
49  Me.  558  ;  Winsor  v.  Savage,  9  Mete.  [Mass.]  346) ;  or  that  the  money 
was  loaned  for  an  illegal  -pnr-pose  {Kingshury  v.  Flemming,  Q>Q  N.  C. 
524 ;  McKinnell  v.  Robinson,  3  M.  &  W.  434) ;  or  indeed  any  matter 
that  in  law  defeats  a  right  of  recovery.     The  defendant  cannot  defend 
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upon  the  ground  that  the  plaintiff  received  the  money  from  an  illegal 
enterprise  (  Wintermute  v.  Stinsoii,  16  Minn.  468) ;  or  that  he  knew  it 
was  borrowed  for  an  illegal  enterprise,  unless  it  is  also  shown  that  he 
designed  that  it  should  be  so  used  {Bond  v.  Perkins,  4  Heisk.  [Tenn.] 
364) ;  or  that  the  money  was  loaned  out  of  trust  funds  in  the  plaintiff's 
hands  {Patchin  v.  Peck,  38  N.  Y.  [11  Tiff.]  39) ;  nor,  that  the  instru- 
ment given  to  evidence  the  loan  was  not  executed  according  to  the  for- 
malities pro\^ided  by  law  {Boisgerard  v.  New  York  Banking  Co.,  2 
Sandf.  Ch.  23) ;  nor  that  the  loan  consisted  of  the  plaintiff's  notes, 
which  were  discounted,  and  were  not  due  at  the  time  when  the  action 
was  brought  {Hinsdale  v.  Eells,  3  Conn.  377) ;  nor  by  any  matters  that 
do  not  defeat  the  right  of  recovery.  Preioitt  v.  Martin,  59  Mo.  325 ; 
Moynahan  v.  Connor,  30  Mich.  136  ;  Stoljp  v.  Blair,  68  111.  541 ; 
Harington  v.  Macmorris,  5  Taunt.  228. 

The  omission  of  the  officer  of  a  national  bank  to  exact  security  for 
moneys  lent  cannot  be  made  a  ground  of  defense  to  an  action  brought 
by  the  bank  to  recover  such  loan.  Union  Mining  Co.  v.  Rocky  Mt. 
Nat.  Bank,  2  Col.  T.  248. 
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CHAPTER  XCVII. 

MONEY  PAID. 

TITLE    I. 

AKTICLE  I. 

or  MONET    PAID  IN    GENERAL. 

Section  1.  Definition  and  nature  of  the  action.  An  action  of 
assumpsit  for  money  paid  by  one  person  for  another  can  only  be  main- 
tained when  it  was  paid  in  pursuance  of  a  request  from  such  person, 
express  or  implied,  so  that  either  an  express  or  an  implied  promise  to  re- 
pay the  same  can  be  predicated  thereon,  Woodford  v.  Lea/venworth,  14 
Ind.  311 ;  Jones  v.  Wilso7i,  3  Johns.  434  ;  Sharps  v.  Cummings,  2  D. 
(fc  L.  504;  Bancroft  v.  Ahbott,  3  Allen  (Mass.),  524;  Taylor  v. 
Baldwin,  10  Barb.  626.  It  is  maintainable  in  all  cases  where  one 
party  has  paid  money  for  another,  either  at  such  person's  request,  or 
where  he  had,  with  such  person's  assent,  express  or  implied,  become 
hable  to  pay  the  same  (Alexander  v.  Vane,  1  M.  &  W.  511 ;  Brittain, 
V.  Lloyd,  14  id.  762 ;  Pursel  v.  Ellis,  5  W.  &  S.  [Penn.]  525  ;  Neilson 
V.  Gilliam,  7  Yerg.  [Tenn.]  474 ;  Boylston  v.  Chase,  2  Col.  T.  612) ; 
unless  the  person  for  whom  the  money  is  paid  is  liable  therefor  upon 
some  special  contract  or  agreement,  in  which  case  the  party  must 
resort  to  his  remedy  thereon.  Francisco  v.  Wright,  7  111.  691 ;  Lub- 
bock V.  Tribe,  3  M.  &  W.  607 ;  Carney  v.  O'jVeil,  27  Mich.  497. 

Money  voluntarily  paid  for  another,  without  his  request,  express  or 
implied,  cannot  be  recovered,  as  it  is  well  settled  that  one  person  can- 
not make  another  his  debtor  without  his  assent  or  request.  Ingra- 
ham  V.  Gilhert,  20  Barb.  151 ;  Turner  v.  Egerton,  1  G.  &  J.  (Md.) 
433 ;  Lewis  v.  Lewis,  3  Strobh.  (S.  C.)  530 ;  Winsor  v.  Savage,  9 
Mete.  (Mass.)  346 ;  Smith  v.  Poor,  37  Me.  462;  Oden  v.  Elliott,  10 
B.  Monr.  (Ky.)  313;  Jlall  v.  Smith,  5  How.  (U.  S.)  96;  Jfonf- 
gomery  v.  Gibbs,  40  Iowa,  652 ;  Richardson  v.  Williams,  49  Me. 
558 ;  Rensselaer  Glass  Factory  v.  Reid,  5  Cow.  (N.  Y.)  603.  By 
this,  it  is  not  to  be  understood  that  an  express  assent  or  request  must 
exist,  but  that,  in  the  absence  thereof,  it  must  be  shown  that  the  person 
Vol.  IV.—  57 
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paying  the  money,  with  the  assent  of  the  person  for  whose  benefit  it 
was  paid,  either  express  or  implied,  stood  in  such  a  relation  to  the 
claim  that  he  was  legally  liable  to  pay  it.  Nichols  v.  Bucknam^  117 
Mass.  488 ;  Hall  v.  Smith,  5  How.  (U.  S.)  96 ;  Ramsay  v.  Gardner, 
11  Johns.  439 ;  Hunt  v.  Amidon,  4  Hill,  345. 

Under  the  common  law  practice  a  recovery  for  money  paid  was  had 
under  a  common  count  in  assumpsit  ''  for  money  paid,  laid  out  and 
expended  for  the  use  of  the  defendant,  at  his  request,"  and  it  was  not 
necessary  to  set  forth  either  the  sum  paid,  the  person  to  whom,  nor  the 
time  it  was  paid,  or  the  circumstances  under,  or  the  purposes  for  which 
it  was  paid,  but  the  court  would  generally,  upon  motion,  direct  the 
filing  of  specifications  by  the  plaintiff,  and  when  filed,  his  cause  of 
action  was  confined  to  the  special  matters  set  forth  therein. 

In  those  States  where  codes  have  been  adopted,  or  the  practice  other- 
wise changed  or  simplified,  more  particularity  in  setting  forth  the  ground 
of  action  would  probably  be  necessary  to  avoid  a  motion  by  the  defendant 
to  make  the  complaint  more  definite  and  certain.  But  in  all  cases 
whether  the  action  is  in  general  assumpsit  or  upon  a  special  contract,  a 
request  must  not  only  be  alleged  but  proved,  or  the  action  is  not  main- 
tainable.  Taylor  v.  Gotten,  6  Ired.  (N.  C.)  69  ;  Wharton  v.  Franks^ 
9  Port.  (Ala.)  232. 

AETICLE  II. 

WHEN  THE  ACTION  LIES. 

Section  1.  In  general.  Assumpsit  for  money  paid  to  the  use  of 
another  is  the  proper  remedy  to  determine  whether  money  expended  by 
the  plaintiff  was  for  his  own  use,  or  that  of  the  defendant  (  Williams 
v.  Shej>2)ard,  13  X.  J.  Law,  76);  and  is  maintainable,  although  the  statute 
gives  another  remedy,  unless  the  statute  abolishes  the  remedy  in  terms, 
or  by  necessary  implication.     Belts  v.  Hilliard,  2  Root  (Conn.),  131. 

In  order  to  maintain  the  action,  as  has  been  previously  stated,  the 
money  must  have  been  paid  in  pursuance  of  the  request  of  the  defend- 
ant, express  or  miplied,  and  not  officiously,  and  as  a  mere  voluntary 
favor  {Bailey  v.  Bussing,  28  Conn.  455 ;  Burdich\.  Glass  Go.,  11  Yt. 
19;  Jones  v.  Wilso)i,  3  Johns.  434;  Dawson  y.  Dawson,  12  Iowa,  512), 
and  money  must  have  been  actually  paid.  It  is  not  enough  that  the 
plaintiff  has  become  liable  to  pay  it,  as  that  he  assumed  the  debt  and 
has  been  accepted  as  sole  debtor  {Dedman  v.  Williams,  2  111.  154);  or 
that  he  was  surety  for  the  defendant  and  has  been  sued  upon  his  con- 
tract, and  a  judgment  obtained  against  him  for  the  amount.  Pursel 
V.  Ellis,   5  W.  &  S.  (Penn.)  525  ;    Morrison  v.  BerJcey,  7  S.  &  R. 
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(Penn.)  238 ;  Ilodges  v.  Armstrong,  3  Dev.  (IST.  C.)  253 ;  Gardner  v. 
Cleveland,  9  Pick.    337. 

But  a  bill  of  exchange,  or  a  negotiable  note  given  and  received  in 
satisfaction  of  the  debt,  will  support  a  count  for  money  paid,  and 
doubtless  a  complete  satisfaction  of  the  debt  so  far  as  the  defendant  is 
concerned  would  be  sufficient  in  whatever  manner  it  may  have  been 
effected,  provided  that  no  greater  sum  could  be  recovered  than  the 
plaintiff"  had  paid,  or  become  obligated  to  pay.  Ingalls  v.  Dennett, 
6  Me.  80 ;  Douglas  v.  Moody,  9  Mass.  553  ;  Cuniming  v.  Hackley, 
8  Johns.  202 ;  Lapham  v  Barnes,  2  Vt.  213  ;  Planters'  Bank  v. 
Douglass,  2  H.ead  (Tenn.),  699.  When  two  or  more  persons  are 
jointly  liable  upon  the  same  debt,  as  a  note,  bill  of  exchange  or  other 
debt  or  obligation,  and  one  pays  the  entire  debt,  he  may  sue  his  co- 
debtor  for  his  share  of  the  debt  as  for  money  paid  to  his  use.  McGregory 
V.  McGregory,  107  Mass.  51:3  ;  Sexton  v.  Sexton,  35  Ind.  88 ;  Allyn 
V.  Boorman,  30  Wis.  684.  Thus,  where  one  mill  owner  pays  the 
entire  expense  of  repairs  upon  a  mill-dam  that  supplies  the  mill  with 
power,  he  may  sue  his  co-owner  for  one-half  the  amount  as  for  money 
paid  for  his  use.     MuUett  v.  Bemis,  100  Mass.  92. 

And  it  has  been  held  that  in  order  to  maintain  an  action  for  money 
paid,  it  is  not  necessary  that  the  defendant  should  be  relieved  by  the 
payment  from  a  liability  to  a  third  person.  Lewis  v.  Camphell,  8  C. 
B.  541.  And  see  Emery  v.  Hobson,  62  Me.  678  ;  S.  C,  16  Am.  Rep. 
513. 

But  one  who  has  paid  money  for  the  benefit  of  another  cannot 
maintain  an  action  against  such  person,  unless  there  is  a  legal  liability 
on  his  part  to  i-efund  the  whole  or  a  part  of  it.  The  fact  that  he  is 
equitably  bound  to  refund  is  not  enough,  an  absolute  legal  liability 
must  be  established.  Thus,  where  a  person,  vested  with  the  legal  title 
to  real  estate,  paid  the  taxes  thereon,  it  was  held  that  he  was  not 
entitled  to  recover  the  same  of  the  owner  of  the  equitable  title  who 
was  in  possession.  It  was  held  to  be  a  voluntary  payment  without 
any  request  from  the  equitable  owner,  express  or  implied.  Bryant  v. 
Clark,  45  Vt.  483.  But  where  a  legal  liabihty  is  established,  an  action 
for  money  paid  will  lie,  even  though  the  defendant  is  liable  to  the 
plaintiff  for  the  same  money  upon  the  covenants  in  a  deed  or  other  in- 
strument under  seal.  Boylston  v.  Chase,  2  Col.  T.  612.  See,  also. 
Belts  V.  nUliard,  2  Root  (Conn.),  131,  to  same  effect.  But  a  differ- 
ent rule  has  been  established  in  Michigan,  though  the  doctrine  before 
stated  seems  to  be  predicated  upon  more  substantial  justice,  and  to  be 
in  better  accord  with  principle.  Carney  v.  O'XeiL  27  Mich.  495. 
Where  a  person  pays  a  debt  which  another  is  Iwund  to  pay,  in  order 
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to  save  his  property  from  sale  upon  legal  process,  as  where  a  ten- 
ant has  contracted  to  pay  the  taxes  which  are  assessed  upon  lands 
against  his  landlord,  or  to  pay  a  certain  debt  existing  against  the 
payor,  he  may  maintain  an  action  against  the  person  legally  bound 
to  pay  the  same.  Nicliols  v.  Buohiam,  117  Mass.  488 ;  Soulard  v. 
Peck,  49  Mo.  477.  So,  the  action  lies  in  favor  of  the  buyer  of  prop- 
erty, for  money  which  he  is  compelled  to  pay  to  remove  any  incum- 
brance upon  the  property  existing  before  he  purchased  it.  Sa/rgent  v. 
Currier,  49  N.  H.  310 ;  6Am.  Kep.  524. 

It  seems  that  a  person  who  pays  the  note  of  a  corporation  upon 
the  request  of  its  president,  may  maintain  an  action  against  the  cor- 
poration for  money  paid  to  its  use.  AtJcitis  v.  Brown,  59  Me.  90. 
If  money  is  paid  at  the  request  of  another,  it  may  be  recovered  in 
this  form  of  action,  although  it  was  paid  to  quiet  an  illegal  demand 
{Mills  V.  Johnston,  23  Tex.  308) ;  and  it  makes  no  difference  whether 
he  pays  in  goods  or  money,  if  it  is  accepted  by  the  creditor  in  heu  of 
money.     Cooh  v.  Linn,  19  N.  J.  Law,  11. 

As  illustrative  of  those  instances  in  which  the  law  implies  a  request, 
an  indorser  who  pays  a  note  or  bill  of  exchange  may  recover  the 
amount  of  the  maker  {Christine  y.  Chaney,61ja,.  Ann.  219;  Garnsey 
V.  Allen,  27  Me.  366);  so,  where  a  person,  not  a  party  to  a  note  or  bill, 
pays  it  for  the  honor  of  the  maker,  he  has  been  held  entitled  to  recover 
the  amount  of  him  {Leake  v.  Burgess,  13  La.  Ann.  156) ;  so,  where 
one  of  two  co-purchasers  pays  for  the  whole  of  the  goods,  he  may  re- 
cover of  the  other  the  proportion  he  was  to  pay  {Dedman  v.  Williams, 
2  111.  154) ;  so,  where  money  has  been  expended  by  one  in  carrying  on 
another  person's  business,  unless  he  occupies  the  position  of  a  mere 
meddler,  he  may  recover  of  the  owner  of  the  business  the  amount 
expended  by  him,  although  another  person  holds  his  power  of  attorney 
{BidierY.  Auge,  15  La.  Ann.  398) ;  so,  it  has  been  held  that  where  a 
debtor  has  been  committed  to  jail  upon  a  capias,  and  while  there  has 
been  supported  at  the  expense  of  the  creditor,  the  law  implies  a  prom- 
ise on  his  part  to  repay  the  amount  {Briggs  v.  Lewiston,  29  Me.  472) ; 
and,  generally,  it  may  be  said  that  where  one  person  pays  money  for  the 
benefit  of  another,  with  his  consent,  express  or  implied,  where  the  pay- 
ment was  not,  at  the  time,  understood  to  be  gratuitous,  the  law  implies 
a  promise  to  repay  it.  Packard  v.  Lieiioio^  12  Mass.  11.  But  if  the 
payment  is  made  by  several  persons,  it  cannot  be  recovered  in  a  joint 
action,  unless  the  consideration  is  joint,  so  that  a  joint  promise  can  be 
implied,  but  each  must  sue  for  the  proportion  paid  by  him.  Liddell 
V.  Bra/nt,  17  Mo.  150. 
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§  3,  Of  the  request.  In  order  to  entitle  a  person  to  recover  for 
money  paid  for  another,  a  request,  express  or  implied,  must  be  estab- 
lished, or  an  express  promise  to  repay  it,  and  it  may  be  said  that,  in  all 
cases  where  there  is  a  legal  obligation  on  the  part  of  the  person  pay- 
ing to  pay  the  money,  the  primary  obligation  resting  upon  the  per- 
son for  whose  benefit  it  was  paid,  the  law  implies  a  request  and  a  con- 
sequent promise  that  will  uphold  an  action  to  recover  it  back.  Bailey 
V.  Bussing,  28  Conn.  455  ;  Keith  v.  Easton.,  21  Pick.  261  ;  Himt  v. 
Amidon,  4  Hill,  345  ;  Fearce  v.  Wilkhis,  2  N.  Y.  (2  Comst.)  469. 
Thus,  where  one  pays  money  to  satisfy  a  debt  of  a  person,  at  his  re- 
quest, from  such  request  the  law  would  imply  a  promise  to  repay  it. 
Cooky.  Linn,  19  K.  J.  Law,  11  ;  Mills  v.  Johnston,  23  Tex.  308. 

And  this  would  be  the  case  where  there  is  no  express  request,  but  a 
tacit  assent  to  such  payment,  as  where  A  pays  money  for  B  when 
B  is  present,  to  which  he  does  not  object,  unless  the  circumstances 
are  such  as  to  indicate  that  it  was  gratuitous,  the  law  from  such  tacit 
assent  will  treat  the  money  as  ha^ang  been  paid  at  B's  request. 
Packard  v.  Lienoio,  12  Mass.  11. 

The  rule  may  be  stated  to  be  that,  in  all  instances,  in  order  to  main- 
tain an  action  for  money  paid  for  the  use  of  another,  it  must  appear 
that  it  was  paid  at  his  request,  express  or  implied,  or  that,  after  such 
payment,  there  was  an  express  promise  to  pay  it  back.  If  there  is  a 
request,  express  or  implied,  from  that  the  law  implies  the  requisite 
promise,  and  if  there  was  a  subsequent  express  promise  to  repay  it, 
from  that  the  law  implies  the  requisite  previous  request.  Bailey  v. 
Bussing,  28  Conn.  455  ;  Leake  v.  Burgess,  13  La.  Ann.  156 ;  Uall  v. 
Smith,  5  How.  (U.  S.)  96  ;  Ticonic  Bank  v.  Smiley,  27  Me.  225  ; 
Powell  V.  Lawhead,  13  La.  Ann.  627 ;  Ramsey  v.  Gardner,  11 
Johns.  439. 

Thus,  in  Rodman  v.  Denison,  21  Conn.  406,  the  plaintiff  brought 
an  action  against  the  indorser  of  a  promissory  note,  upon  the  common 
counts  for  money  paid  to  his  use,  etc.,  but  failed  to  prove  any  demand 
upon  the  maker,  in  consequence  of  which  he  could  not  recover  upon 
the  special  counts,  but  the  plaintiff  proved  that,  after  the  defendant 
indorsed  the  note,  he  had  lumself  indorsed  it,  at  the  defendant's 
request,  and  for  his  sole  accommodation,  under  a  promise  of  indemnity. 
Upon  these  facts,  the  court  held  that  the  plaintiff  could  recover  under 
the  count  for  money  paid.  So,  in  Ramsey  v.  Gardner,  11  Johns.  439, 
where  A  applied  to  B  for  his  advice  how  to  draw  a  large  sum  from 
Scotland^  and,  following  B's  advice,  drew  a  bill  of  exchange  in  his 
favor,  which  B  negotiated,  but,  the  bill  being  protested,  lie  was  com- 
pelled to  pay  damages  and  expenses.     In  an  action  for  money,  paid,  it 
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was  held  that  the  damages  and  expenses  were  recoverable  from  A,  as 
B,  acting  merely  as  the  agent  of  A,  and  in  good  faith,  for  the  benefit 
of  A,  and  not  for  his  own  benefit,  must  be  regarded  as  having  paid  the 
money  at  A's  request.  So,  where  a  widow,  to  whom  dower  had  been 
assigned  out  of  the  estate  of  her  deceased  husband,  was  compelled  to 
pay  the  taxes  on  the  whole  estate,  in  order  to  save  the  forfeiture  of  her 
estate,  it  was  held  that  she  might  recover  of  the  person  who  owned  the 
remainder,  the  portion  of  the  tax  belonging  to  the  part  of  the  estate 
owned  by  him,  as  for  money  paid  at  his  request.  Graham  v.  Dunni- 
gan,  6  Duer  (N.  Y.),  629.  So,  where  several  persons  were  engaged 
in  running  a  Hne  of  stages,  and  judgment  was  obtained  against  one, 
who  paid  it,  for  injuries  sustained  by  a  passenger  through  the  neg- 
lificence  of  a  driver,  it  was  held  that  he  could  maintain  an  action 
against  the  others  as  for  money  paid,  for  the  proportion  they  ought  to 
pay  {Horhach  v.  Elder^  18  Penn.  St.  33  ;  Bailey  v.  Bussing^  28 
Conn.  455),  the  law  implying  a  request  and  a  promise  on  their  part, 
from  their  primary  liability ;  and  so,  in  all  cases  where  a  person  pay- 
ing money  is  under  a  legal  obligation  to  pay  it,  by  reason  of  his  rela- 
tion to  the  claim,  the  law  treats  him  as  having  paid  it  at  the  request  of 
the  person  or  persons  upon  whom  the  primary  liability  rests,  and  the 
same  is  true  where  several  are  primarily  liable,  if  one  of  them  pays 
the  whole  claim,  he  may  maintain  an  action  for  money  paid  against 
the  others  to  recover  their  proportion  thereof.  McClure  v.  Wilson, 
43  El.  356  ;  Zo7ig  v.  Greene,  7  Mass.  268  ;  Bhmt  v.  Mott,  10  Abb. 
Pr.  (N".  Y.)  222 ;  Norton  v.  Coons,  3  Denio,  130  ;  Gleason  v.  Dylce, 
22  Pick.  390.  But,  where  money  is  paid  voluntarily,  even  though  the 
person  for  whom  it  was  paid  was  legally  liable  to  pay  it,  or  although  it 
was  paid  to  save  him  from  trouble  and  expense,  there  being  no  request, 
express  or  implied,  it  cannot  be  recovered  in  this  form  of  action.  Thus, 
where  a  tax  collector  voluntarily  paid  a  person's  tax  {Beach  v.  Van- 
derburgh, 10  Johns.  361 ;  Smith  v.  Crocker,  2  Boot  [Conn.],  84)  ;  or 
an  officer  having  an  execution  voluntarily  paid  the  amount  {Little  \. 
Gihhs,  4  N.  J.  Law,  213 ;  MenderhacTc  v.  Hopkins,  8  Johns.  436) ;  there 
being  no  request,  express  or  implied,  an  action  for  money  paid  will 
not  lie. 

And  if  money  has  been  paid,  and  an  express  request  is  relied  upon, 
it  must  be  shown  to  have  been  made  by  the  debtor  himself  or  his 
agent  duly  authorized  to  make  it.  Burdick  v.  Glass  Co.,  11  Yt. 
19.  So,  where  a  person  voluntarily,  and  without  any  request,  express 
or  implied,  assumes  a  liability  for  another,  he  cannot  recover  of  such 
person  money  that  he  has  been  compelled  to  pay  thereon  as,  where  a 
person  voluntarily,  and  without  any  request  from  the  maker  becomes 
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a  surety  for  him  upon  a  note,  bond  or  other  security,  although  he  is 
compelled  to  pay  the  claim,  he  cannot  recover  the  amount  in  an  action 
for  money  paid.  In  order  to  recover  for  money  paid  under  a  claim 
paid  as  surety,  it  must  be  shown  that  the  person  paying  it  became 
surety  at  the  request  of  the  person  of  whom  recovery  is  claimed. 
McPherson  v.  MeeTc,  30  Mo.  345.  A  person  cannot  by  officiously  and 
gratuitously  assuming  to  do  so  alter  the  legal  state  or  position  of  another 
in  reference  to  a  claim.  It  is  the  right  of  every  person  to  say  what 
relation  he  will  hold  to  a  claim,  and  whether  he  will  pay  it  or  not, 
and  if  another  person,  in  disregard  of  this  right,  voluntarily  assumes  to 
change  his  relation  thereto,  he  does  so  at  his  ovm  cost,  and  cannot 
charge  such  other  with  liability  to  him  for  any  of  the  fruits  of  his 
officiousness.  Ege  v.  Koom^  3  Penn.  St.  109.  Thus,  where  a  town 
voluntarily  paid  the  entire  fees  of  commissioners  appointed  by  the 
legislature  for  establishing  the  boundary  line  between  it  and  another 
town,  under  a  resolution  of  the  legislature  that  the  expense  should  be 
paid  by  them,  each  paying  one-half,  it  was  held  that  the  amount  so 
paid  could  not  be  recovered  of  the  other  town,  as  it  was  paid  volun- 
tarily and  without  any  request  from  it,  express  or  implied.  South 
Scituate  v.  Hanover,  9  Gray,  420.  See,  also,  to  the  same  effect,  Ban- 
croft V.  Ahbott,  3  Allen,  524 ;  Clirmnan  v.  Long,  1  Ind.  212 ;  Bur- 
dick  \.  Glass  Co.,  11  Vt.  19.  When  a  person  has  become  surety  for 
another  or  has  agreed  to  pay  certain  specific  sums  for  him,  the  request 
only  applies  to  the  particular  sum  in  question,  and  if  he  pays  suras  in 
excess  thereof,  as  to  such  excess,  the  payment  is  voluntarily  and  not 
recoverable.  Montgomery  v.  Gllhs,  40  Iowa,  652.  So,  where  a  person 
is  employed  to  work  for  another,  he  cannot  charge  his  employer  except 
for  his  own  services.  If  he  employs  another  person  to  assist  him,  he 
cannot  charge  his  employer  with  the  money  paid  to  such  person 
therefor.  JunJcins  v.  Union  School  District,  39  Me.  220.  In  all 
cases  the  money  must  be  alleged  to  have  been  paid  at  the  defendant's 
request,  and  facts  must  be  shown  that  establish  it,  or  no  recovery  can 
be  had.  Taylor  v.  Cotton,  6  Ired.  (N.  C.  L.  69;  Wharton  v. 
Franks,  9  Port.  (Ala.)  232. 

There  are  instances  where  the  obligation  imposed  upon  a  person  to  do 
an  act,  and  the  necessity  for  its  being  done  at  once,  are  such  that  any 
person  may,  upon  such  person's  neglect  or  refusal  to  do  it  without  anyj 
request  or  promise  from  the  person  upon  whom  the  obligation  rests,  1 
procm-e  it  to  be  done,  and  recover  the  amount  paid  by  him  therefor  in 
an  action  for  money  paid,  the  law  implying  a  request  to  any  person  to 
do  it.  Thus,  the  husband  is  bound  upon  the  decease  of  his  wife  to 
provide  her  with  a  funeral  at  a  reasonable  expense,  and  if  he  does  not 
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do  80,  it  has  ])een  held  that  any  person  who  vohintarily  employs  an 
undertaker,  and  pays  him  for  performing  sucli  a  funeral,  is  entitled  to 
recover  the  sum  so  expended,  from  the  husband  in  an  action  for  money 
paid.  Ambrose  v.  Kerrison,  10  C.  B.  776.  Ante,  Yol.  2,  128.  So, 
it  seems  that  where  money  is  paid  by  one  for  another,  in  pursuance 
of  the  usages  of  a  business,  the  law  will  imply  a  request.  Thus,  if  a 
party  authorizes  a  broker  to  buy  shares  for  him  in  a  particular  market 
where  the  usage  is,  that  when  a  purchaser  does  not  pay  for  his  shares 
within  a  given  time,  the  vendor,  giving  the  purchaser  notice,  may  re- 
sell and  charge  him  with  the  difference ;  and  if  a  broker  acting  under 
the  authority  buys  at  such  market  in  his  own  name,  he  may,  if  he  is 
compelled  to  pay  a  difference  on  the  shares  through  a  neglect  of  his 
principal  to  supply  funds,  sue  the  principal  for  money  paid  to  his  use. 
Pollocks.  Stables,  12  Ad.  &  El.  (Q.  B.)  765;  Bayliffe  v.  Butter- 
worth,  1  Exch.  425.  Ante,  Yol.  1,  229.  So,  where  a  person  employed 
a  broker  who  was  a  member  of  the  stock  exchange  to  purchase  certain 
stocks,  and  at  the  time  of  purchase  a  call  had  been  made,  but  was  not 
then  payable,  and  the  seller  paid  the  call  in  order  to  enable  her  to  make  a 
transfer  of  the  shares  to  the  broker,  who  by  the  rules  of  the  stock  exchange 
was  personally  responsible  for  it,  and  paid  the  amount  to  the  seller,  it  was 
held  that  he  was  entitled  to  recover  the  amount  of  such  call  so  paid  by 
him,  of  the  purchaser,  as  for  money  j^aid  to  his  use.  Bayley  v.  Wil- 
hins,  7  C.  B.  886  ;  Mc.Eioen  v.  Woods,  11  Q.  B.  13.  Ante,  Yol.  1,  229. 
A  person  who  deals  with  another  in  reference  to  a  business  in  re- 
ference to  which  certain  usages  or  fixed  regulations  exist,  is  presumed 
to  deal  in  reference  to  such  usages  and  regulations.  Thus,  where  the 
defendant  employed  a  broker  to  purchase  certain  railway  shares  for 
him,  which  the  broker  did,  and  subsequently  at  his  request  the  broker 
sold  the  shares,  and  paid  over  to  the  defendant  the  amount  received 
therefor  less  his  commissions,  and  after  the  sale  it  was  ascertained  that 
the  certificates  were  forgeries,  and  a  resolution  was  passed  by  the  stock 
exchange  that  the  holders  of  shares  in  such  railway  company  found  to 
be  spurious  should  have  a  right  to  demand  of  the  sellers  thereof  genu- 
ine shares  in  exchange,  or  to  have  ten  shillings  premium  per  share 
until  genuine  shares  were  delivered,  in  consequence  of  which  the 
broker  was  compelled  to  comply  with  the  rule,  it  was  held  that  he 
w^as  entitled  to  recover  the  amount  paid  by  him  in  pursuance  of  such 
resolution  of  the  stock  exchange,  the  law  im]:»lying  a  promise  on  the 
part  of  the  defendant,  which  would  uphold  an  action  for  money  paid 
for  the  amount  of  the  purchase-money,  but  no  more,  as  the  riglit  of  a 
purchaser  on  such  sale  was  at  the  moment  of  the  sale  to  have  back  his 
purchase-money,  but  not  to  ask  for  genuine  certificates,  and,  therefore, 
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that  no  more  than  such  purchase-money  was  necessarily  paid  by  the 
plaintiff.      Westroj)})  ^-  Soloman,  8  C.  B.  345  ;  13  Jnr.  (C.  P.)  1104. 

Wliere  several  persons  combine  to  defend  an  action,  and  one  of  them 
pays  the  expenses,  he  may  recover  of  the  others  their  proportionate  share 
thereof,  the  law  imphing  the  requisite  request.  Edgar  v.  Knapp^  5 
M.  k,  Gr.  753  ;  6  Scott,  707 

§  3.  Of  the  payment.  An  action  for  money  paid  cannot  be 
maintained  by  one,  imless  he  has  actually  paid  the  money.  The 
mere  fact  that  he  is  liable  to  pay  it,  as,  that  a  judgment  has  been 
obtained  against  him,  is  not  enough.  Pursel  v.  Ellis,  5  W.  & 
S.  (Penn.)  525  ;  Morrison  v.  Berkey,  7  S.  &  Pt.  (Penn.)  238 ;  Whit- 
ing V.  Aldrich,  117  Mass.  582 ;  Hodges  v.  Armstrong,  3  Dev,  (N.  C.) 
253 ;  Gardner  v.  Cleveland,  9  Pick.  (Mass.)  337 ;  Dedman  v.  Williams, 

2  111.  154.  He  must  have  actually  paid  the  claim,  either  in  money  or 
in  property  accepted  as  money,  or  in  some  way,  so  that  no  liability  ex- 
ists against  the  defendant  therefor,  except  to  him.     Miller  v.  Howry, 

3  Penn.  &  W.  (Penn.)  374,  380.  Thus,  if  a  surety  takes  up  the  old 
note,  and  gives  his  own  in  pajnnent,  it  is  held  such  a  payment  of  the 
old  note  as  upholds  an  action  for  money  paid,  because  the  liability  of 
the  principal  upon  the  old  note  is  thus  discharged  {Neals  v.  Newland, 

4  Ark.  506 ;  Hall  v.  Whitaker,  7  Ired.  [iN".  C]  L.  353 ;  WhiU  v.  Carl- 
ton, 52  Iiid.  371 ;  Pearson  v.  Parker,  3  ]S".  H.  366  ;  Cornwall  v.  Gould, 
4  Pick.  447;  Lapham  v.  Barnes,  2  Yt.  213;  Witherhy  v.  Mann,  11 
Johns.  518 ;  M'Lellan  v.  Crofton,  6  Me.  333) ;  and,  generally,  the 
plaintiff  must  show  that  the  defendant's  liability  upon  the  matter  for 
M'hich  he  claims  to  recover  of  him  for  money  paid  has  been  completely 
discharged,  except  as  to  himself.  Dedman  v.  Williams,  1  Scam.  (111.) 
154.  But  see  Lewis  v.  Camphell,  8  C.  B.  541 ;  Emery  v.  Hohson,  62 
Me.  578;  S.  C,  16  Am.  Eep.  513. 

The  rule  is  that  a  party  who  contracts  a  debt,  or  assumes  a  liability 
for  another,  cannot  maintain  an  action  against  him  for  money  paid 
thereon  until  he  has  himself  paid  the  debt,  or  otherwise  discharged  it; 
as  where  a  vessel  was  captured,  and  one  of  the  parties  interested  agreed 
with  the  captors,  in  order  to  obtain  a  release  of  the  vessel  and  cargo,  to 
pay  a  sum  of  money  as  a  ransom,  and  thereupon  drew  a  bill  of  exchange 
which  they  accepted  and  released  the  vessel,  it  was  held  that  an  action 
would  not  lie  against  the  other  parties  for  contribution  until  he  had 
oaid  the  bill.  Douglas  v.  Moody,  9  Mass.  548.  See,  also,  to  same 
effect,  Lomax  v.  Pendleton,  3  Call.  (Ya.)  538.  But  when  the  indi\-id- 
ual  note  of  one,  or  even  where  property  has  been  received  as  mon'^y,  and 
the  original  claim  is  quieted,  the  rule  is  otherwise.  Ainslie  v.  Wihoii^  7 
YoL.  lY.—  58 
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Cow.  662  ;  Witherby  v.  Mann,ll  Johns.  518 ;  Clark  v.  Foxcroft,  7  Me. 
355. 

§  4.  Of  compulsory  payment.  "Where  two  or  more  persons  are 
Jointly  liable  upon  a  claim,  or  where  they  stand  in  such  a  relation  to  it 
that,  unless  the  other  pays  his  proportion  thereof,  he  will  be  put  to 
trouble  or  expense,  or  his  rights  will  be  seriously  jeopardized,  he  may 
pay  the  whole  and  pursue  the  other  for  his  proportion.  Graham  v. 
Dunnigan,  6  Duer  (N".  Y.),  629;  Horhach  v.  Elder,  18  Penn.  St.  33  ; 
Bailey  v.  Bussing,  28  Conn.  455  ;  Dodge  v.  WUJcmso?i,  3  Mete.  (Mass.) 
292.  So,  where  a  person  is  compelled  by  operation  of  law  to  pay  a 
,  debt  which  another  in  equity  and  good  conscience  ought  to  pay,  he 
•  may  recover  the  amount  of  such  person.  Ticonio  Batik  v.  Smiley,  27 
)  Me.  225  ;  Yance  v.  Boyce,  2  La.  Ann.  827.  Where  a  purchaser  of 
real  estate  promises  the  seller  to  pay  the  taxes  assessed  upon  the  estate, 
if  he  fails  to  do  so,  and  the  seller  is  compelled  to  pay  them,  he  may 
recover  them  of  the  buyer  as  for  money  paid  to  his  use,  and  the  same 
rule  would  prevail  as  to  the  purchaser  if  he  was  compelled  to  pay  taxes 
assessed  upon  the  estate  against  the  vendor,  and  which  the  vendor 
ought  to  pay.  Brackett  v.  Evans,  1  Cush.  79  ;  Graham  v.  Dunnigan, 
6  Duer  (N.  Y.),  629. 

It  is  not  necessary,  in  order  to  constitute  a  payment  compulsory, 
that  legal  proceedings  should  have  been  actually  commenced.  It  is 
enough  if  a  valid  claim  exists,  that  must  be  paid  in  order  to  preserve 
the  rights  of  the  person  paying,  although  the  claim  is  against  another. 
Thus  the  plaintiff,  having  purchased  an  equity  of  redemption,  sold  on 
execution,  paid  off  the  mortgage,  and  the  mortgagee,  after  canceling 
the  mortgage  deed  and  note,  and  indorsing  on  the  mortgage  a  discharge 
thereof,  delivered  them  up  to  the  plaintiff,  who,  upon  payment  of  the 
amount  for  which  the  equity  was  sold,  released  to  the  mortgagor  all  the 
right  acquired  by  hun  under  the  sale.  It  was  held  that,  as  the  plaintiff 
was  obliged  to  pay  the  debt  in  order  to  secm'e  his  equitable  interest  in 
the  land,  he  could  recover  the  amount  of  the  mortgagor  as  for  money 
paid  to  his  use.     Gleason  v.  Dyke,  22  Pick.  390. 

§  5,  Of  contribution.     Where  two  or  more  persons  are  jointly  lia- 

,   ble  to  pay  a  claim,  and  one  of  them  pays  the  whole  of  it,  either  volunta- 

I   rily  or  by  compulsion  of  legal  process,  he  may  recover  of  the  others 

the  proportion  of  the  claim  that  each  ought  to  pay.  Bailey  v.  Bussing, 

{    28  Conn.  455  ;  Horhach  v.  Elder,  18  Penn.  St.  33.     Thus,  where  one 

■    of  several  drawers  of  a  bill  of  exchange  joined  in  it  as  principal,  and 

the  others  as  sureties  for  him,  and  the  di-awee,  with  a  knowledge  of 

these  facts,  accepted  and  paid  it,  without  any  funds  of  the  drawer  being 

\  in  his  hands,  it  was  held  that  there  was  an  .^plied   obligation  on  the 
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part  of  all  the  drawers,  sureties  as  well  as  principal,  to  indemnify  him, 
and  that  he  could  recover  against  them  all,  as  for  money  paid,  DicJc- 
erson  v.  Turner,  15  Ind.  4.  So,  where  the  owners  of  different  mills 
on  the  same  stream  agreed  to  pay  the  several  sums  subscribed  by  them 
for  the  purpose  of  raising  a  reservoir  for  the  use  of  the  mills,  it  was 
held  that  tliey  thereby  became  liable  to  each  other  to  contribute  to  the 
expenses  necessarily  incident  thereto,  including  damages  caused  thereby 
by  flowing  the  lands  of  others,  and  that,  though  one  of  the  owners 
conveyed  his  right  in  the  mill  and  reservoir  before  a  judgment  was 
recovered  by  a  land-owner  for  damages  resulting  from  flowage,  yet,  he 
was  liable  to  the  other  owners  for  his  proportion  of  the  amount  of  such 
damage  in  proportion  to  his  proprietary  interest  in  the  reservoir  at  the 
time  of  his  subscrijDtion,  and  not  in  proportion  to  the  amount  of  his 
subscription  {Dodge  v.  Wilkinson,  3  Mete.  [Mass.]  292) ;  and,  generally, 
where  one  of  two  or  more  joint  debtors  pays  the  whole  debt,  his  co- 
debtors  are  liable  to  him  in  an  action  for  money  paid,  for  the  propor- 
tion which  they  ought  to  pay.  Horhach  v.  Elder,  18  Penn.  St.  33  ; 
Owens  V.  ColUnson,  3  G,  &  J.  (Md.)  25  ;  Snyder  v.  Kirtley,  35  Mo. 
423 ;  Crawford  v.  KirJcsey,  50  Ala.  590 ;  Dussol  v.  Bruguiere,  50 
Cal.  456 ;  Golsen  v.  Brand,  75  111.  148 ;  Fielding  v.  Waterhouse,  8 
Jones  &  Sp.  (K  Y.)  424 ;  White  v.  Carlton,  52  Ind.  371.  But  where 
a  surety  or  a  joint  debtor  pays  a  claim  that  is  barred  by  the  statute  of 
limitations,  he  can  have  no  contribution  from  the  principal  or  his  co- 
debtor.  Williamson  v.  Bees,  15  Ohio,  572  ;  Williamson  v.  Collins, 
17  id.  354.  For  further  information  upon  the  subject  of  contribu- 
tion, see  ante,  Vol.  2,  288-303 ;  also,  Yol.  1,  p.  182. 

§  6.  Co-coiltractors.  It  is  not  essential  in  order  to  maintain  an 
action  for  money  paid,  as  for  contribution,  by  one  joint  contractor 
against  another,  that  the  technical  relation  of  partnership  should  be 
established.  Finlay  v,  Stewart,  56  Penn.  St.  183.  It  is  enough  if  a 
joint  liability  is  established,  and  the  party  seeking  contribution  has  paid 
more  than  his  share  thereof.  Owens  v.  ColUnson,  3  G.  &  J.  (Md.)  25 ; 
Gillilan  V.  Nixon,  26  111.  50.  The  doctrine  of  contribution  is  held  to 
apply  with  equal  force  between  co- contractors  as  it  does  between  co- 
sureties, and  if  one  performs  more  than  his  share  of  the  contract,  or 
expends  more  than  his  ratable  share  of  the  expenses,  he  is  entitled  to 
be  re-imbursed  by  his  co-contractor  as  to  all  excess.  Chipman  v.  Mor- 
rill, 20  Cal.  130 ;  Snyder  v.  Kirtly,  35  Mo.  423  ;  Finley  v.  Stewart, 
56  Penn.  St.  183.  But  he  is  restricted  in  his  recovery  to  a 
moiety  of  the  excess  paid  by  him.     Snyder  v.  Kirtley,  35  Mo.  423. 

§  7.  Wrong-doers.  Generally,  one  wrong-doer  who  has  been  com- 
pelled to  pay  the  damages  done  by  several  who  co-operated  with  him 
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in  the  wrongful  act,  cannot  proceed  for  contribution  against  those 
who  co-operated  with  him.  Rhea  v.  TFAtfe,  3  Head  (Tenn.),  121 ; 
Moore  v.  Appleton^  26  Ala.  633  ;  Acheson  v.  Miller^  18  Ohio,  1 5 
Peck  V.  Ellis,  2  Johns.  Ch.  131.  But  there  are  exceptions  to  this  rule? 
and,  where  there  was  no  intentional  wrong,  or  violation  of  law,  the 
rule  does  not  apply.  It  is  restricted  to  that  class  of  cases  where  the 
wrong  was  intentional,  or  must  be  presumed  to  have  been  done  with 
knowledge  of  its  unlawful  character  {Acheson  v.  Miller,  18  Ohio,  1 ; 
Bailey  v.  Bussing,  28  Conn.  455 ;  Horhach  v.  Elder,  18  Penn.  St. 
33  ;  Moore  v.  Appleton,  26  Ala.  633),  and  the  test  of  the  right  of  con- 
tribution, as  given  above,  is  to  be  applied  to  the  natm-e  of  the  wrong 
as  stated  in  the  complaint  or  declaration.  If  that  sets  forth  an  act  not 
manifestly  illegal,  the  right  of  contribution  exists,  but  if  it  fails  to 
show  the  nature  of  the  wrong,  the  rule  of  no  contribution  prevails  and 
its  real  character  cannot  be  shown  by  evidence  dehors  the  record. 
Hunt  V.  Lane,  9  Ind.  248. 

§  8.  Payments  without  legal  proceedings.  It  is  not  essential  to 
the  maintenance  of  an  action  for  money  paid,  because  of  a  liability  that 
he  was  under  for  the  person,  that  he  should  have  paid  it  under  the 
compulsion  of  legal  proceedings.  It  is  enough  that  a  legal  liability  ex- 
isted against  the  person  sought  to  be  charged,  and  that  the  money  was 
paid  under  such  circumstances  that  the  law  would  imply  a  request  and 
consequent  promise  to  repay  it.  Keith  v.  Easton,  21  Pick.  261 ;  Gra- 
ham V.  Dunnigan,  6  Duer  (jST,  Y.),  629  ;  Gleason  v.  Dyke,  22  Pick. 
390.  But  if  the  principal  debtor  notifies  the  person  paying  that  he 
has  a  defense  to  the  claim,  or  if  the  matter  is  one  that  does  not  grow 
out  of  a  contract,  a  person,  although  his  rights  may  be  seriously  affected 
by  an  adverse  judgment,  is  bound  to  await  the  bringing  of  an  action, 
when  he  must  cite  in  the  party  to  be  affected  thereby,  and  give  him  an 
opportunity  to  defend  the  action,  and  failing  to  do  so,  he  cannot  re- 
cover of  him  the  money  he  is  compelled  to  pay  upon  such  claim,  and 
the  same  is  true  when  he  has  reason  to  apprehend  that  there  is  a  de- 
fense to  the  claim.  Ba.mton  v.  Lithauer,  1  Abb.  Ct.  App.  (K.  Y.) 
99  ;  4  Keyes,  317. 

In  Pettman  v.  Keble,  9  C.  B.  701 ;  15  Jur,  38,  the  plaintiff,  as  the  agent 
of  the  defendant,  ordered  for  him  goods  of  a  certain  description,  and  for  a 
particular  purpose,  of  a  certain  firm,  the  defendant  undertaking  to  save 
the  plaintiff  harmless  from  the  consequences.  The  goods  sent  were 
of  a  different  description  from  those  ordered,  and  were  not  fit  for  the 
purpose  required,  but  the  vendors  claimed  that  they  had  been  misled 
by  mis-spelling  in  the  order  given  by  the  plaintiff  and  refused  to  take 
them  back.     An  action  was  brought  against  the  plaintiff  for  the  goods, 
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and  he  notified  the  defendant  thereof,  and  afterward  compromised  the 
suit  by  returning  the  goods  and  paying  a  specific  sum  of  money,  in 
settlement.  It  was  held  by  the  court  that  the  plaintiff  must  be  treated 
as  having  authority  from  the  defendant  to  settle  the  action,  he  having 
failed  to  take  any  step  to  refund  the  same,  and  might  recover  of  him 
the  money  paid  in  an  action  as  for  money  paid  to  his  use.  But  where 
there  is  no  request  to  pay  a  claim  existing  against  property  which  has 
been  purchased  by  another,  and  he  is  indemnified  against  such  claim 
by  the  vendor,  he  has  no  right  to  pay  it,  simply  because  he  supposed 
he  would  ultimately  be  obliged  to  do  so.  Thus,  where  the  defendant 
bought  a  farm  of  the  plaintiff,  which  was  under  mortgage  for  £223, 
and  paid  the  price,  except  the  amount  of  the  mortgage,  and  gave  a 
promise  in  writing,  to  pay  what  he  owed  to  the  mortgagee,  the  plain- 
tiff voluntarily,  and  without  suit,  paid  the  debt  to  the  mortgagee,  sup- 
posing that  in  the  end  he  should  be  compelled  to  do  so,  and  then 
brought  a  suit  for  what  he  had  so  paid,  it  was  held  that  he  could  not 
recover.     Postell  v.  Mamsay,  2  Const.  Rep.  (S.  C.)  429. 

§  9.  Money  paid  by  sheriffs.  If  a  sheriff  or  other  officer  holding 
an  execution  or  other  process  against  a  person  voluntarily  pays  the 
claim,  he  cannot  recover  the  amount  of  the  person  for  whose  benefit  it 
is  paid  {Little  v.  Gibbs,  4  N.  J.  Law,  213  ;  Menderha<ik  v.  HojyTcins,  8 
Johns.  436) ;  and  the  same  rule  prevails  in  reference  to  a  collector  of 
taxes.  If  he  voluntarily  pays  a  tax  due  from  a  person,  he  cannot  re- 
cover the  amount  in  an  action  for  money  paid  {Smith  v.  CroeJcer,  2 
Hoot  [Conn,],  84;  Beach  v.  Yanderhurgh^  10  Johns.  361);  but  a  con- 
trary doctrine  has  been  held  in  Maryland,  and,  perhaps,  the  rule  would 
be  different  if,  by  law,  the  collector  becomes  liable  for  the  tax  if  not 
paid  by  a  specified  time.  Ott  v.  Chaplhie,  3  H.  &  M.  (Md.)  323.  So, 
too,  both  as  to  the  sheriff  or  tax  collector,  the  rule  is  different  when 
the  money  is  paid  at  the  request  of  the  debtor  or  tax  payer.  Leonard 
V.  Ware,  4  N.  J.  Law,  150. 

§  10.  Expenses  of  bail.  Wlien  a  person  becomes  bail  for  another, 
he  is  entitled  to  recover  all  expense  he  has  been  put  to  by  reason  of 
such  relation,  such  as  re-arresting  the  principal,  but  not  for  expenses 
incurred  in  improperly  defending  an  action  {Fisher  v.  Fallows,  5  Esp. 
171)  ;  nor  for  trouble  and  expense  in  going  to  a  place  to  become  bail. 
Reason  v.  Wirdnam,  1  C.  &  P.  434 ;  Hector  v.  Carpenter,  1  Stark. 
190. 

§  11.  Amount  of  recovery.  The  recovery  in  all  cases  is  limited  to 
such  a  sum  as  the  person  sought  to  be  charged  is  legally  lialjle  to  pay 
which  is  generally,  but  not  necessarily,  the  sum  actually  paid,  and  in- 
terest thereon,  but  in  no  case  can  the  recovery  exceed  the  sum  which  the 
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plaintiff  has  paid  {Stone  v.  Da/rnell,  25  Tex.  Siipp.  430) ;  and  in  ascer- 
taining the  amount  of  recovery,  the  equities  of  the  case  will  be  con- 
sidered {Caxilon  V.  Green,  2  Caines,  154) ;  and  costs  will  not  be  allowed 
where  the  claun  ought  to  have  been  paid  without  suit,  that  is,  where 
there  was  no  possible  defense,  unless  he  was  authorized  to  defend  the 
action  by  the  person  sought  to  be  charged  with  such  payment.  Gillett 
V.  Bippon,  M.  &  M.  406 ;   Newman  v.  Ooza,  2  La.  Ann.  642. 

§  12.  Payments  upon  illegal  transactions.  When  money  is  paid 
by  one  at  the  sjDecial  request  of  another,  it  may  be  recovered  back, 
even  though  it  was  paid  upon  an  illegal  transaction.  Mills  v.  John- 
son, 23  Tex.  308 ;  Well  v.  Brooke,  3  Taunt.  11 ;  Child  v.  Morley,  8 
T.  R.  610 ;  Simpson  v.  Bloss,  7  Taunt.  246.  Thus,  if  two  persons 
jointly  engage  in  a  stock  jobbing  transaction  and  incm'  losses,  and  em- 
ploy a  broker  to  settle  the  differences,  and  one  of  them  repays  the 
broker  the  whole  sum  with  the  2)riviti/  and  consent  of  the  other,  he 
may  recover  a  moiety  of  such  smn  in  an  action  for  money  paid,  al- 
though it  is  contrary  to  statute.  Pet/rie  v.  Hannay,  3  T.  R.  418. 
And  the  fact'  that  money  was  paid  upon  a  demand  that  was  usurious, 
and  could  not  have  been  enforced,  is  no  defense  to  an  action  for  money 
paid  by  one,  who  paid  it  at  the  defendant's  request.  One  who  pays 
money  at  the  request  of  another,  has  a  right  to  recover  it  back  irre- 
spective of  the  validity  of  the  claim  paid,  unless  the  payment  of  it 
was  itself  contrary  to  law.  McElroy  v.  Melea/r,  7  Coldw.  (Tenu.) 
140. 

ARTICLE    III. 

WHEN   THE    ACTION   DOES   NOT    LIE. 

Section  1.  In  general.  The  action  for  money  paid  will  lie  in  all 
cases  where  the  money  is  paid  at  the  express  request  of  a  person  ( Well 
V.  Brooke,  3  Taunt.  11 ;  Simjyson  v.  Bloss,  7  id.  246 ;  Petrie  v.  Han- 
ney,  3  Term  R.  418 ;  Reynolds  v.  Doyle,  1  M.  &  G.  753) ;  or  where 
the  money  is  paid  under  such  circumstances  that  the  law  will  imply  a 
request  and  promise  {Reynolds  v.  Doyle,  1  M.  &  G.  753) ;  and  in  no 
other  instances  unless,  there  having  been  a  previous  legal  or  equitable 
liability,  an  express  promise  subsequent  to  such  payment  is  established. 
Thus,  where  a  stranger,  without  any  legal  obligation  to  do  so,  expended 
his  own  funds  in  maintaining  an  oi*phan  child,  who  subsequently  be- 
came possessed  of  a  large  estate  out  of  which  no  allowance  for  her  edu- 
cation was  applied  for  or  made,  it  was  held  that  this  was  a  sufficient 
consideration  to  support  an  express  promise  made  by  her  after  she  be- 
came of  age,  to  refund  the  sums  expended  for  her,  and  that  under  such 
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promise  an  action  for  money  paid  might  be  maintained  for  their  re- 
covery. Baker  v,  Gregory^  28  Ala.  544.  In  the  absence  of  either  of 
the  conditions  named,  an  action  will  not  lie,  and  the  payment  is  treated 
as  voluntary,  Chrisma/n  v.  Long,  1  Ind.  212 ;  Bryant  v.  Clark,  45 
Yt.  483 ;  Barmon  v.  Lithauer,  1  Abb.  Ct.  App.  (N.  Y.)  99 ;  Junklns 
V.  Union  School  Dist,  39  Me.  220 ;  Burdick  v.  Glass  Co.,  11  Yt.  19 ; 
South  Scituate  v.  Hanover,  9  Gray,  420.  And  this  is  so,  even  though 
the  party  paying  it  did  so  under  the  mistaken  belief  that  he  was 
legally  bound  to  pay  it.  Bancroft  v.  Ahhott,  3  Allen,  524;  Egex. 
Koontz,  3  Penn.  St,  109,  Where  money  is  voluntarily  paid,  the  action 
will  not  lie,  however  beneficial  it  may  be  to  the  defendant.  Thus, 
where  one  ship-owner,  without  any  authority  from  his  co-owner,  and 
without  Ids  knowledge  or  consent,  procured  repairs  to  be  made  upon 
the  vessel  in  the  home  port,  it  was  held  that  he  could  not  recover  any 
portion  of  the  money  expended  therein.  Benson  v.  Thomjjson,  27 
Me.  471.  So,  it  has  been  held  that,  where  a  town  voluntarily  paj's  the 
whole  of  a  certain  sum,  which  belongs  to  it,  and  another  town,  to 
pay  in  equal  sums,  it  cannot  recover  a  moiety  thereof  of  such  other 
town.  South  Scituate  v.  Ha/nover,  9  G-ray,  420.  See,  also,  to  the 
same  effect,  Bancroft  v,  Ahhott,  3  Allen,  524 ;  Ege  v.  Koontz,  3  Penn. 
St,  109 ;  Burdick  v.  Glass  Co.,  11  Yt.  19. 

So,  where  a  j^erson,  without  any  request  to  that  end,  procured  a  per- 
son to  perform  certain  services  for  a  school  district,  and  paid  him  there- 
for, it  was  held  that  he  could  not  recover  back  the  sum  paid  therefor, 
in  an  action  for  money  paid  for  the  use  of  the  district,  Jenkins  v. 
Union  School  District,  39  Me.  220,  So,  where  an  agent  of  a  trans- 
portation company,  that  had  undertaken  to  convey  goods,  expended 
money  upon  them  to  render  them  fit  for  being  forwarded,  it  was  held 
that  he  could  not  recover  the  amount  so  paid,  it  not  having  been  ex- 
pended at  the  request  or  by  the  direction  of  the  owners.  Carson  v. 
Ely,  23  Mo,  265.  So,  generally,  unless  there  is  an  express  or  implied 
request  to  pay  the  money,  it  cannot  be  recovered  back,  however  much 
benefit  the  defendant  may  have  derived  therefrom.  The  principle 
upon  which  the  doctrine  is  predicated  is,  that  a  person  cannut  make 
another  a  debtor  against  his  will,  and,  if  he  ofliciously  intermeddles 
with  the  affairs  of  another,  and  attempts  to  make  him  his  debtor,  with- 
out his  knowledge  or  assent,  by  paying  money  for  him,  it  is  treated  as 
a  gratuity.  Ege  v.  Koontz,  3  Penn,  St.  109  ;  Leviis  v.  Lewis,  3  Strobh. 
(S.  C.)  530 ;  Rensselaer  Glass  Co.  v.  Reid,  5  Cow.  603 ;  Stej)hem  v, 
Brodnax,  5  Ala.  258 ;  Taylor  v.  Baldwin,  10  Barb.  626 ;  Thomj)so7i 
V.  Chretien,  3  La.  Ann.  116 ;  Smith  v.  Poor,  37  Me.  462 ;  Richardson 
V.  Williains,  49  id.   558;  Woodford  v,    Leavenworth,   14  Ind.  311; 
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Oden  V.  Elliott,  10  B.  Monr.  (Kj.)  313;  Burdick  v.  Glass  Co.,VL 
Yt.  19 ;  Mayor,  etc.  v.  Hughes,  1  G.  &  J.  (Md.)  497 ;  Dawson  v.  Daw- 
son, 12  Iowa,  512.  And  the  same  rule  prevails  where  one  has  become 
liable  for  another,  at  his  request  even,  as  an  indorser,  if,  by  reason  of  a 
failure  of  the  holder  of  the  note  or  bill,  to  take  the  proper  steps  to 
charge  him  with  liability,  whereby  he  is  discharged,  and,  after  he  is  so 
discharged,  he  pays  the  debt,  he  cannot  recover  it  of  the  maker  of  the 
note,  as  the  request  only  raised  a  promise  to  pay  him  back  any  money 
that  he  might  legally  be  compelled  to  pay  as  such  indorser,  and  when 
his  legal  liability  ceased,  the  promise  ceased  also,  and  a  subsequent  pay- 
ment of  the  obligation  was  merely  gratuitous  {Munroe  v.  Easton,  2 
Johns.  Cas.  [N.  Y.]  75) ;  and  the  same  rule  has  been  adopted  where 
the  maker  has  been  discharged  in  insolvency  (Zy?^c^  v.  ^^y/ioZ^Z,^,  1& 
Johns.  41) ;  and  in  no  case  can  a  recovery  be  had  in.  such  an  action, 
unless  the  money  has  been  paid  {Piatt  v.  Smith,  14  Johns.  368  ;  Pui'- 
sel  V.  Ellis,  5  W.  &  S.  [Penn.]  525) ;  or  property  has  been  received 
in  lieu  of  the  money  {Ainslie  v.  Wilso7i,  7  Cow.  662;  Bonney  v, 
Seely,  2  "Wend.  481);  or,  unless  the  person  to.  whom  the  money  was 
due,  has  given  up  all  claim  upon  the  defendant  and  accepted  the  plain- 
tiff as  principal  debtor  in  his  place  (  White  v.  CaHton,  52  Ind.  371 ; 
I^eale  v.  Newland,  4  Ark.  506 ;  Hall  v.  WhitaTcer,  7  Ired.  [N.  C]  L. 
353) ;  nor  unless  it  is  due.  Royal,  etc..  Packet  Co.  v.  Acrainan,  2 
Exch.  569.  ISTor  can  an  action  for  money  paid  be  maintained  by  a 
person  to  recover  a  moiety  of  a  sum  which  he  has  been  compelled  to 
pay  by  reason  of  a  wrongful  act  committed  by  himself  and  the  defend- 
ant jointly,  even  though  the  judgment  is  against  both.  Merryweather 
V.  Nixam,,  8  Term  E.  186.  But,  in  order  to  prevent  a  recovery  in 
such  cases,  the  act  must  have  been  obviously  wrongful.  Belts  v. 
Gihhins,  2  Ad.  &  El.  57.  If  the  parties  are  only  wrong-doers  hy  in- 
ference of  law,  the  rule  preventing  contribution  does  not  apply.  Pear- 
son V.  Skelton,  1  M.  &  W.  504. 

The  indorsers  of  an  accommodation  note,  knowing  at  the  time  of  the 
indorsement  that  the  maker  was  a  mere  accommodation  maker,  cannot, 
upon  payment  of  his  proportion  of  such  note,  recover  the  amount  of 
the  maker,  who  has  also  paid  an  equal  sum.  Under  such  circmnstances 
the  indorsement  is  joint,  and  neither  party  has  paid  more  than  he  was 
compellable  to  pay.  Talcott  v.  Cogswell,  3  Day  (Conn,),  512.  Where 
there  is  neither  fraud  nor  warranty,  a  person  who  has  purchased  stock 
of  another,  which  by  the  books  of  the  company  appear  to  be  fully  paid 
up,  cannot,  because  subsequently  the  company  votes  not  to  allow  cer- 
tain credits  on  the  stock,  whereby  he  is  compelled  to  pay  a  certain  sum 
to  have  his  stock  fully  paid  up,  recover  the  sum  so  paid,  of  the  seller, 
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Cunningham  v.  Spier ^  13  Johns.  392.  The  drawer  of  an  accommo- 
dation bill  of  exchange  cannot  recover  for  money  paid  thereon,  when 
he  makes  such  payment  without  any  notice  of  dishonor  having  been 
given  him,  and  without  any  request  from  the  acceptor.  Sleigh  v.  Sleigh, 
5  Exch.  514  ;  19  L.  J.  Exch.  345. 

As  has  been  pre\dously  stated,  a  recovery  for  money  paid  to  the  use  of 
another  cannot  be  had,  unless  money  or  its  equivalent  has  actually  been 
paid  by  him  to  the  defendant.  The  mere  fact  that  the  plaintiiF  is  liable 
to  pay  is  not  enough,  and  he  cannot  avail  himself  of  a  payment  made 
by  another  though  he  is  afterward  compelled  to  reimburse  him,  thus 
when  the  plaintiff  accepted  a  bill  for  £25,  for  the  accommodation  of  a 
person,  who  was  pressed  at  the  time  by  the  defendant,  a  sheriff's  officer, 
for  seven  guineas  claimed  as  being  due  for  possession  money,  and  the 
person  for  whose  benefit  the  bill  was  accepted  was  to  get  it  discounted 
by  the  defendant  or  elsewhere  and  to  give  the  plaintiff  the  surplus  over 
the  seven  guineas,  and  he,  instead  of  getting  it  discounted,  deposited 
it  with  the  defendant  as  security  for  the  seven  guineas,  who,  knowing 
the  ])laintift"'s  relation  thereto,  indorsed  it  over  and  kept  the  proceeds, 
and  the  plaintiff  was  subsequently  sued  thereon,  and  paid  the  amouTit 
to  the  holder,  it  was  held  that  he  could  not  maintain  an  action  against 
the  defendant  for  money  paid  for  his  use,  but  must  proceed  specially 
upon  an  implied  j^romise  to  indemnify  him  foi*  his  acceptance.  Asprey 
V.  Levy,  16  M.  &  W.  851. 

The  holder  of  the  legal  title  to  real  estate  cannot  recover  of  the 
equitable  owner,  who  is  in  possession,  the  amount  of  taxes  paid  by  him 
on  the  land.     BryoMt  v.  Clark,  45  Vt.  483. 

Persons,  who  have  made  and  exchanged  notes  for  similar  amounts, 
caimot  maintain  an  action  against  either  for  sums  paid  on  his  own  note 
(  Wooster  v.  Jenkins,  3  Denio,  187),  nor  can  a  person  who  has  sold  goods 
to  a  firm  and  taken  the  note  of  one  of  the  firm  for  the  price,  which  he 
transfeiTed,  and  was  subsequently  obliged  to  pay,  a  judgment  thereon 
having  been  obtained  against  him,  maintain  an  action  for  money 
paid  against  the  firm.  His  remedy  in  that  form  of  action  is  con- 
fined exclusively  to  the  partner  making  the  note,  as  the  law  will 
not  imply  a  request  from  the  other  partners,  to  pay  an  obligation 
upon  which,  prima  fade,  at  least,  they  are  not  liable  {Peters  v.  San- 
ford,  1  Denio,  224) ;  nor  can  a  person  who  has  purchased  goods,  recover 
of  the  vendors,  as  for  money  paid  to  their  use,  for  money  paid  by  him, 
in  effecting  an  insurance  thereon  intermediate  the  sale  and  delivery, 
although  in  law  the  goods  may  have  been  at  the  seller's  risk  during  that 
period.  The  act  of  the  plaintiff  in  effecting  such  insurance  for  their 
Vol.  IV.— 59 
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benefit  was  officious  and  gratuitous.     Orguerre  v.  Luling,  1  Hilt.  (N. 
Y.)  383. 

ARTICLE  lY. 

DEFENSES. 

Section  1.  In  general.  In  an  action  against  a  person  for  money 
paid  to  his  use  it  is  competent  for  the  defendant  to  show  that  the 
money  sought  to  be  recovered  was  paid  gratuitously  and  officiously 
without  any  request  from  him.  Richardson  v.  Williams^  49  Me.  558  ; 
Taylor  v.  Baldwin^  10  Barb.  626.  But  in  the  absence  of  any  proof 
of  such  request,  express  or  implied,  it  will  be  presumed  that  money 
paid  in  discharge  of  another  person's  debt  was  paid  at  his  request 
{Stephen  v.  Bradnax^  5  Ala.  528) ;  and  the  defendant  must  overcome 
the  effect  of  this  presumption  by  proving  that  no  request  was  in  fact 
made.  Oden  v.  Elliott,  10  B.  Monr.  (Ky.)  313  ;  Mayor,  etc.,  of  Balti- 
more v.  Hughes,  1  G.  &  J.  (Md.)  497 ;  Bancroft  v.  Abbott,  3  Allen, 
524.  The  fact  that  a  person  held  such  a  relation  to  the  debt,  that  he 
had  a  right  to  pay  it,  prima  facie,  estabhshes  his  right  of  recovery 
against  the  person  upon  whom  liability  primarily  rests,  or  against 
other  joint  debtors  with  him  for  a  moiety  thereof ;  but  this  may  be 
overcome  by  showing  that  no  legal  liability  existed  against  the  plain- 
tiff to  pay  the  claim,  as,  where  the  action  is  by  an  indorser  of  a  note  or 
biU,  that  he  was  never  legally  charged  as  such,  and  consequently  in 
law  he  was  discharged  from  all  obligation  or  liability  to  pay  {Ege  v. 
Koontz,  3  Penn.  St.  109  ;  Sleigh  v.  Sleigh,  5  Exch.  514 ;  19  L.  J.  Exch. 
346) ;  or  that  the  statute  of  limitations  had  run  upon  the  claim,  or  that 
the  plaintiff  has  never  in  fact  paid  the  money  sought  to  be  recovered,  and 
that  if  the  theory  upon  which  he  seeks  to  recover  of  the  defendants  is 
correct,  that  he  would  not  be  liable  to  pay  it.  Thus,  the  drawer  of  a  pro- 
tested draft  telegraphed  to  a.  I^aiik  to  protect  his  unpaid  draft,  and  the  j 
draft  was  accordingly  paid  by  the  bank.  An  action  was  afterward 
brought  by  the  drawer  against  the  payee,  to  recover  the  money  back,  on 
the  ground  that  the  draft  had  been  previously  paid.  It  was  held,  how- 
ever, that  the  action  would  not  lie,  as  the  di-awer  under  these  circum- 
stances would  not  be  liable  to  re-imburse  the  bank.  Johnson  v.  Bank 
of  N.  America,  5  Robt.  (N.  Y.)  554.  As  before  stated,  a  person 
who  pays  a  debt  for  another  without  any  request,  express  or  implied, 
cannot  recover  as  for  money  paid  to  such  person's  use,  and  this  applies 
to  a  person  who  becomes  a  guarantor  of  such  debt  or  obligation  with- 
out the  request  or  privity  of  the  other  parties  liable  thereon.  Thus  where 
a  single  bill  was  executed  by  a  principal  and  surety,  and  afterward  an- 
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other  person  at  the  instance  of  the  agent  of  the  holder^  but  with- 
out the  knowledge  and  assent  of  the  makers,  guaranteed  the 
bond  by  indorsing  upon  it  "  This  is  a  good  bond,"  and  signing  his 
name,  it  was  held  that  he  could  not,  upon  being  compelled  to  pay  the 
bond,  recover  from  the  surety  as  for  money  paid  to  his  use,  because  he 
was  not  a  regular  indorser,  and  having  become  a  guarantor  without 
any  express  request  from  the  makers,  the  law  would  not  imply  a  re- 
quest, and  the  payment  of  the  bond  under  compulsion  was  of  his  own 
seeking,  and  so  far  as  the  makers  were  concerned,  gratuitous  and  offi- 
cious. So,  the  defendant  may  show  that  the  plaintiff  paid  the  money 
after  suit  brought  when  he  knew  that  there  was,  or  might  be  a  defense 
against  the  claim,  and  did  not  call  him  in  to  defend  the  action.  Thus,  it 
was  held  in  Barnion  v.  Lithane?',  1  Abb.  Ct.  App.  (N.  Y.)  99,  that, 
where  one  who  has  paid  his  creditors  a  note  held  by  them,  on  their 
promise  to  surrender  the  note,  but  which  was  not  done,  was  after- 
ward sued  upon  the  note  by  a  third  person,  it  was  his  duty  to  call 
upon  the  original  creditors  to  defend  the  suit,  and  that,  upon  his  fail- 
ure to  do  so,  judgment  goes  against  him  by  reason  of  his  own  neglect 
to  successfully  defend  the  action ;  he  is  not  entitled  to  recover  from 
the  original  creditors  the  amount  paid  in  satisfaction  of  the  judgment, 
and  also  that  the  fact  that  he  called  one  of  them  as  a  witness  in  the 
action  was  not  equivalent  to  giving  them  the  necessary  opportunity 
to  defend  the  action.  This  rule  only  applies,  however,  to  that  class 
of  cases  where  the  person  paying  the  money  is  bound  to  know,  or  does 
know,  that  the  persons  to  whom  he  must  look  for  indemnity  have,  or 
may  have,  a  defense  to  the  action.  Hutton  v.  Eyre,  6  Taunt.  289  ; 
Dawsmi  v.  Morgan,  9  B.  &  C.  618.  The  defendant  may  show  that 
he  expressly  notified  the  plaintiff  not  to  pay  the  claim,  and  if  he  pays 
it  against  such  notice,  he  cannot  recover  the  amount  as  for  money  paid 
at  the  defendant's  request,  or  to  his  use.  Thus,  in  Stokes  v.  Lewis,  1 
T.  E,.  20,  it  was  held  that  an  action  for  money  paid  would  not  lie  un- 
der such  circumstances ;  as,  where  two  parishes  had  been  for  a  long 
time  united,  and  had  jointly  paid  one  sexton,  but  afterward,  one  of 
them  gave  notice  to  the  other  that  they  intended  to  elect  a  separate 
sexton.  But  the  other  parish  went  on  as  usual  and  brought  an  action 
to  recover  of  the  other  their  quota  of  the  expense.  The  court  held 
that  the  money,  being  paid  contrary  to  the  express  notice  of  the  de- 
fendant, could  not  be  recovered  as  for  money  paid  to  its  use,  because 
there  was  no  request,  but  a  complete  withdrawal  of  any  former  request. 
The  court  in  Ege  v.  Koontz,  3  Penn.  St.  109,  expressed  the  rule  ad- 
mirably, thus  "  A  person  will  not  be  allowed,"  says  tlie  court,  "  gratui- 
tously to  alter  the  position  of  another,  and  affect  his  rights  and  liabilities 
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by  voluntarily  assuming  to  understand  his  own  legal  duties,  and  after 
paying  a  claim  on  tlie  footing  of  such  assumption,  to  draw  it  into  ques- 
tion upon  the  allegation  of  a  mistake  of  his  duty."  It  is  a  complete 
defense  to  an  action  for  money,  paid  by  a  surety  by  the  sale  of  his 
goods  upon  an  execution  issued  upon  a  judgment  upon  the  obligation, 
that  the  goods  had  been  sold  by  the  surety  before  their  sale  upon  exe- 
cution, and  that  subsequently  to  the  sale  on  execution  they  were  re- 
covered by  him  of  the  vendee  at  such  sheriff's  sale  {Head  v,  McDoii- 
aldy  7  Monr.  [Ky.J  205) ;  or  that  the  money  paid  was  not  the  plaintiff's 
{Goepell  V.  Swinden^  1  Dowl.  &  L.  888)  ;  and  particularly  is  this  so  if 
the  money  paid  belonged  to  the  defendant  as  much  as  it  did  to  the 
plaintiff,  or  if  he  was  at  the  time  indebted  to  the  defendant  in  a  sum 
sufficient  to  cover  the  sum  paid.  Id. 
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CHAPTER  XCVIII. 

MONEY  RECEIVED. 
ARTICLE  I. 

OF    MONEY    KECEIVED,    IN    GENERAL. 

Section  1.  Nature  of  the  action.  An  action  of  assumpsit  for 
money  had  and  received  is  an  equitable  remedy  that  lies  in  favor  of 
one  person  against  another,  v/hen  that  other  person  has  received  money 
either  from  the  plaintiff  himself  or  third  persons,  under  such  circum- 
stances, that  in  equity  and  good  conscience  he  ought  not  to  retain  the 
same,  and  which,  ex  aeqiio  et  bono,  belongs  to  the  plaintiff.  Buel  v. 
Boughtoji,  2  Deaio,  91 ;  Lockwood  v.  Kdsea^  41  N.  H.  185  ;  Mason 
V.  Waite,  17  Mass.  563 ;  Tevis  v.  Brman,  3  J.  J.  Marsh.  (Ky.)  175; 
Irvine  v.  Hanlin,  10  S.  &  R.  (Penn.)  219;  Eagle  Bank  v.  Smithy 
5  Conn.  71 ;  Eddy  v.  Smith,  13  Wend.  488 ;  SpotUwood  v.  Herrick^ 
22  Minn.  648  ;  KnaTpp  v.  Hohhs,  50  N.  H.  476  ;  Tamm  v.  KelUgg,  49 
Mo.  118  ;  Puckett  v.  Roquemore,  55  Ga.  235  ;  Laport  v.  Bacon,  48  Vt. 
176  ;  Stuart  v.  Sears,  119  Mass.  143  ;  Grant  Co.  v.  Sels,  5  Oreg.  243  ; 
Saline  Co.  v.  Wilson,  61  Mo.  237  ;  Varney  v.  Hathorn,  65  Me.  481 ;  Per- 
ley  v.  County  of  Muskegon,  32  Mich.  132  ;  20  Am.  Rep.  637 ;  McDonald 
V.  Lynch,  59  Mo.  350  ;  Eohinson  v.  Ezzell,  72  N.  C.  231 ;  Meek  v. 
McClure,  49  Cal.  624 ;  Briggs  v.  Boyd,  56  N.  Y.  (1  Sick.)  289 ; 
Calais  v.  Whidden,  64  Me.  249  ;  Allen  v.  Stenger,  74  111.  119.  But  in 
order  to  maintain  the  action,  either  an  express  or  an  implied  promise  to 
pay  it  to  the  plaintiff  must  be  shown.  Bloomer  v.  Denraan,  12  111.  240  • 
Whitehead  v.  Peck,  1  Ga.  140.  It  is  not,  however,  essential  that  any 
privity  of  contract  should  be  shown ;  if  the  plaintiff's  right  to  the 
money  is  established,  and  the  defendant  is  shown  to  have  received  it 
imder  such  circumstances  that  he  ought  not  to  retain  it,  the  law  im- 
plies a  promise  to  pay  it  to  the  party  who  ought  to  have  it.  Calais  v. 
Wliiddcn,  64  Me.  249 ;  Mason  v.  Waite,  17  Mass.  563 ;  Eagle  Bank 
V.  SviUh,  5  Conn.  71  ;  Colgrovev.  Fillmore,  1  Aik.  (Vt.)  347.  Thus, 
where  money  is  paid  by  one  upon  a  judgment  that  is  subsequently 
reversed,  it  may  be  recovered  back  {T^tt  v.  Swezey,  29  Barb.  87),  tlie 
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law  implying  the  requisite  promise  to  repay  it  to  the  party  who  paid 
it.  Garr  v.  Martin^  20  N.  Y.  (6  Smith)  306.  So,  where  a  person 
has  paid  money  upon  a  consideration  that  has  failed  {Smith  v.  Mc- 
ClusTcey,  45  Barb.  610  ;  Hotchhiss  v.  Judd,  12  Allen,  447;  Allen  v. 
Citizens^  etc.,  Co.,  22  Cal.  28  ;  Lyon  v.  Annahle,  4  Conn.  350 ;  Jewett 
V.  Laiurencehurgh,  etc.,  R.  R.  Co.,  10  Ind.  539 ;  Leach  v.  Tilton,  40 
N.  H.  473 ;  Steele  v.  Hohhs,  16  111.  59) ;  or  that  is  void  for  illegality  or 
other  cause,  the  law  implies  a  promise  on  the  part  of  the  person  to 
whom,  or  to  whose  use  it  was  paid,  to  refund  it.  Cross  v.  J3ell,  34  N. 
H.  83 ;  Leonard  v.  Canton,  35  Miss.  189 ;  Page  v.  Einstein,  7  Jones' 
(N.  C.)  L.  147 ;  Mobile  Branch  Bank  v.  Collins,  7  Ala.  95 ;  Richards 
V.  Allen,  17  Me.  296  ;  Brown  v.  Timmany,  20  Ohio,  81 ;  Pepper  v. 
Llaight,  20  Barb.  429.  But,  where  the  ground  of  recovery  is  the 
illegality  of  the  consideration  at  the  common  law,  in  order  to  uphold 
the  action,  the  plaintiff  must  show  that  he  is  not  in  pari  delicto  with 
the  defendant.  If  he  is  shown  to  have  been  in  equal  fault  ^vith  the 
defendant,  the  law  will  not  imply  a  promise  to  repay  the  money,  or  in 
any  wise  afford  him  any  relief.  Barnard  v.  Crane,  1  Tyler  (Vt.), 
457 ;  Liness  v.  Hesing,  44  111.  113 ;  Jacobs  v.  Stokes,  12  Mich.  381 
Perkins  v.  Savage,  15  Wend.  412 ;  Burt  v.  Place,  6  Cow.  431 
I{^nmjolton  v.  Congress,  etc.,  Spring  Co.,  57  N.  Y.  (12  Sick.)  518 
Commissioners  of  Catawba  v.  Setzer,  70  N.  C.  426 ;  Lusk  v.  Patton, 
70  id.  701. 

In  any  event,  in  order  to  maintain  the  action  there  must  be  monsy 
in  the  defendant's  hands  to  which  the  plaintiff  is  immediately  entitled 
{Maddox  v.  Kennedy,  2  Rich.  [S.  C]  102 ;  Wilder  v.  Aldrich,  2  R. 
I.  518 ;  Shepard  v.  Palmer,  6  Conn.  95  ;  Morrison  v.  Berkley,  7  S.  & 
R.  [Penn.]  246;  Beardsley  v.  Root,  11  Johns.  464;  Barlow  v.  Stal- 
worth,  27  Ga.  517;  Willie  v.  Green,  2  N.  H.  333 ;  Wheat  v.  Norris, 
13  id.  178)  ;  or  if  it  is  property,  that  the  property  has  really  been  con- 
verted into  money  before  suit  brought,  or  that  it  was  received  in  lieu 
of  money.  Bean  v.  Mason,  4  Conn.  428 ;  Kearney  v.  Tanner,  17  S. 
&  R.  (Penn.)  94  ;  Moyer  v.  Shoemaker,  5  Barb.  319 ;  Wheat  v.  Norris, 
13  N.  H.  178 ,  Beals  v.  See,  10  Penn.  St.  56 ;  HiU  v.  Kennedy,  32 
Ala.  523 ;  Johnson  v.  Llaggin,  6  J.  J.  Marsh.  (Ky.)  581 ;  Turner  v. 
Egerton,  1  G.  &  J.  (Md.)  433;  Hemmenway  v.  Bradford,  14  Mass. 
121.  If  money  is  paid  to  an  agent  for  his  principal,  or  if  money  is 
given  by  one  to  another  to  keep  for  him,  and  the  agent  or  depositary 
deposits  it  in  bank  in  his  own  name,  the  principal  may  recover  it  of 
the  bank  in  this  form  of  action.  Calland  v.  JLoyd,  6  M.  &  W.  26. 
But  if  an  agent  or  depositary  pays  out  the  money  of  the  principal 
for  goods,  or  upon  his  own  debts,  the  principal  cannot  recover  the 
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eame  of  the  person  to  whom  it  was  paid,  unless  such  person  knew  that 
the  money  belonged  to  the  principal  and  parted  with  no  consideration 
for  it.     Ely  v.  Norton,  3  Keyes  (N.  Y.),  397  ;  2  Abb.  Ct.  App.  19. 

§  2.  When  it  lies  for  money.  Whenever  a  person  has  money  in 
his  possession,  however  he  may  have  come  by  it,  that  belongs  to  an- 
other, and  which,  ex  ceqtbo  et  bono,  he  has  no  right  to  retain,  the  person 
to  whom  it  belongs  may  maintain  an  action  for  it,  as  for  money 
had  and  received.  Thus,  where  a  person  has  purchased  property  from 
one  who  had  no  title  thereto,  and  has  sold  it  and  converted  it  into 
money,  the  true  owner  may  mauitain  an  action  for  money  had  and 
received,  instead  of  an  action  for  the  property  or  its  value.  But 
in  such  case  his  recovery  would  be  Hmited  to  the  sum  actually 
received  for  the  property  irrespective  of  its  actual  value.  Knapp  v. 
Ilohhs,  50  N.  II.  476.  In  the  case  last  cited,  the  defendant  took  an  ox 
to  market  at  the  request  of  the  owner,  and  having  sold  it  and  received 
the  money  therefor,  paid  it  over  to  the  owner.  The  ox  was  in  fact 
mortgaged  at  the  time  to  the  plaintiff,  who  brought  an  action  against 
the  defendant  for  money  had  and  received,  and  it  was  held  that 
it  was  maintainable,  although  the  defendant  acted  in  good  faith  and  in 
ignorance  of  the  plaintiff's  mortgage.  When  a  person  not  having 
title  to  property  sells  it  and  receives  the  money  therefor,  the  true 
owner  may  recover  the  amount  received  by  him,  in  this  form  of 
action.  Tamin  v.  Kellogg,  49  Mo.  118.  The  action  does  not  lie 
except  for  money  due  absolutely  without  qualification  or  conditions. 
Ralston  v.  Bell,  2  Dall,  (Perm.)  242.  Thus,  where  an  agent,  executor, 
or  other  person  intrusted  with  property  to  be  sold  tor  the  benefit  of 
another,  the  person  for  whose  benefit  the  property  was  sold  cannot 
maintain  an  action  for  money  had  and  received  until  the  inoney  is  actu- 
ally paid  therefor.  If  it  is  sold  upon  credit,  or  is  exchanged  for  other 
property,  this  action  does  not  lie  until  the  money  is  actually  realized 
by  the  agent  or  other  person  making  the  sale  {Ralston  v.  Bell,  2  Dall. 
[Penn.]  242 ;  Langcliarrvp  v.  Kenny,  1  Doug.  138) ;  neither  will  it  lie 
when  the  property  has  been  sold  in  part  for  money  and  in  part  for 
other  proj)erty.  Weston  v.  Downes,  1  Doug.  23  ;  Power  v.  Wells,  1 
id.  24,  n.  8.  Thus,  in  the  case  last  cited,  the  plaintiff  gave  a  horse  of 
his  own  and  twenty  guineas,  for  a  horse  of  the  defendant,  which  was 
warranted  sound,  but  proved  to  be  unsound.  The  plaintiff  tendered 
back  the  liorsc  and  brought  an  action  for  inoney  had  and  received  for 
the  twenty  guineas,  and  also  an  action  of  trover  for  his  own  horse. 
The  court  held  that  neither  action  would  lie,  neither  will  the  action  lie 
when  the  money  sought  to  be  recovered  was  paid  or  received  on  aeon- 
tract  that  is  still  open.     Thus,  where  the  defendant  sold  the  plaintiff 
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a  pair  of  coach  horses  for  seventy  pounds,  which  he  agreed  to  take  back 
if  the  plaintiff  should  disapprove  of  and  return  within  a  month ;  and 
the  plaiutiif  did  return  them  within  the  month,  but,  instead  of  demand- 
ing the  repayment  of  the  money,  took  another  pair  in  their  stead  with- 
out making  any  new  agreement,  M^hich  he  also  returned  within  a  month, 
and  received  still  another  pair  instead  of  those  without  any  new  bar- 
gain, which  latter  pair  he  offered  to  return,,  but  which  the  defendant 
refused  to  receive,  it  was  held  that  an  action  for  money  had  and 
received  would  not  lie  because  the  contract  was  still  open,  and  the 
plaintiff's  remedy  was  by  an  action  upon  the  contract  for  damages. 
Weston  V.  Dowries,  1  Doug.  23.  But  if  the  defendant  had  received  the 
horses  back  when  tendered  to  him,  the  action  would  have  lain,  for  the 
contract  would  then  have  been  closed.  Towers  v.  Ba/rrett,  1  T.  R.  133. 
The  burden  is  upon  the  plaintiff  to  show  that  money  was  received  by 
the  defendant,  and  evidence  that  he  received  certain  property,  as  a 
horse  (Doebler  v.  Fisher,  14  S.  &  R.  [Penn.]  179)  ;  stock  {Mor- 
rison V.  Berkly,  7  id.  246) ;  or  other  property,  unless  it  was 
received  as  and  in  lieu  of  money  {Wheat  v.  Norris,  13  N.  H.  178  ; 
Filgo  V.  Penny,  2  Murph.  [N.  C]  182;  Clark  v.  King,  1  Rice  [S.  C], 
178),  does  not  sustain  the  action.  It  does  not  lie  for  money  paid  to 
another,  as  by  a  surety  for  money  paid  on  account  of  his  liability 
for  his  principal  {Childs  v.  Eureka,  etc.,  Works,  44  N.  H.  354  ;  Willis 
V.  Crooker,  1  Pick.  205) ;  nor  for  money  due  from  another  for  goods 
sold  {Doehler  v.  Fisher,  14  S.  &  R.  [Penn.]  179  ;  Turner  v.  Egerton, 
1  G.  &  J.  [Md.]  433  ;  Beals  v.  See,  10  Penn.  St.  56) ;  nor  for  money 
due  for  labor  or  for  other  benefit  conferred,  as  for  a  premium  of  insur- 
ance. Smith  V.  Odlin,  4  Yeates  (Penn.),  468.  But  where  one  has  the 
property  of  another  in  his  possession  and  converts  it  into  money,  even 
without  authority,  an  action  for  money  had  and  received  Kes  for  the 
sum  actually  received.  Clark  v.  King,  1  Rice  (S.  C),  178 ;  Porter  v. 
Brown,  Add.  (Penn.)  37;  Lemington  v.  Stevens,  48  Yt.  38.  So,  a 
count  for  money  had  and  received  lies  to  recover  the  amount  of  a 
promissory  note.  Tebhetts  v.  Pickering,  5  Cush.  83 ;  Cummings  v. 
Gassett,  19  Yt.  308 ;  Edgerton  v.  Brackett,  11  N.  H.  218.  But  not 
against  one  who  is  a  mere  surety  thereon.  Hatten  v.  Robinson,  4 
Blackf,  (Ind.)  479.  So  it  lies  upon  an  accepted  draft,  even  in  the 
hands  of  an  assignee  ( Weston  v.  Pennimam,,  1  Mas.  [C.  C]  306)  \ 
and  upon  an  account  stated  {Jackson  v.  Mayo,  11  Mass.  152 ;  Filer  v. 
Peebles,  8  N.  H.  226) ;  upon  an  order  for  money  {Henry  v.  Hazen^  5 
Ark.  401)  ,  or  other  obligation  that  evidences  a  money  contract  upon 
which  money  is  immediately  and  absolutely  due.  Boyd  v.  Gilchristi 
15  Ala.  849  ;  Shanks  v.    Dent,  8  Gill   (Md.),  120;  Marcum  v.  Beime, 
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6  J.  J.  Marsh.  (Ky.)  604.  But  the  count  is  not  sustained  by  a  note  or 
other  obligation  that  is  payable  in  specific  articles  or  any  thing  but 
money.      Wilson  v.  George,  10  N.  H.  445. 

It  lies  for  money  paid  to  one  for  a  purpose  that  never  was  and  never 
can  be  accomplished,  as  where  money  is  paid  to  a  person  as  president 
of  an  association  in  order  that  the  person  paying  it  may  become  a 
member,  and  afterward,  without  such  person  ever  having  become  a 
member,  the  association  is  dissolved,  the  person  receiving  the  money  is 
liable  to  the  person  paying  it  to  him,  for  money  received.  Churchill 
V.  Stone,  58  Barb.  233.  So,  for  money  paid  to  an  attorney  for  bringing 
an  action,  wliich  he  never  brought  {Danville  v.  Merrick,  25  Mo. 
680) ;  so,  for  money  paid  for  efforts  to  be  used  in  obtaining  a  pardon 
for  a  person,  where  no  efforts  to  that  end  were  in  fact  made.  Adams 
Express  Co.  v.  Reno,  48  id.  2G4.  So  it  lies  for  money  received  by  the  as- 
signee of  a  person  for  goods  purchased  by  his  assignor  under  fraudulent 
representations.  Hall  v.  Peckham,  8  R.  I.  370.  So,  where  a  trustee, 
mortgagee  or  pledgee  who  holds  the  property  of  another  as  security 
for  loans  or  advances  made  thereon,  sells  the  property  before  the 
equities  of  the  cestui  que  trust,  or  mortgagor  or  pledgor  are  quieted,  he 
is  liable  as  for  money  had  and  received,  for  any  balance  remaining 
after  satisfying  his  own  claim.  Jackson  v.  Stevens,  108  Mass.  94 ; 
Walcott  V.  Ronalds,  2  Robt.  (N.  Y.)  617;  Jewetty.  Cunard,  3  W.  <fe 
M.  (U.  S.  C.  C.)  277.  So  it  lies  against  the  assignor  of  a  debt  or  claim 
who  afterward  receives  the  money  thereon  from  the  debtor.  Bullard 
y.  llascall,  25  Mich.  132.  It  lies  against  a  bailee  of  goods  to  whom 
they  were  sent  for  sale,  when  he  sells  the  goods  and  takes  his  pay  in  a 
currency  that  subsequently  becomes  worthless,  but  which  he  mingled 
with  his  own  money  and  used  for  his  own  purposes.  Wyly  v.  Rur- 
nett,  43  Ga.  438.  So,  it  lies  by  the  true  owner  of  land  against  one 
claiming  title  thereto,  but  who  really  has  none,  and  who  has  received 
the  amount  awarded  by  commissioners,  upon  a  taking  of  the  land  for 
public  purposes.  Tainm  v.  Kellogg,  49  Mo.  118.  So  it  lies  for  money 
paid  for  property  when  the  vendor  made  false  and  fraudulent  rej^re- 
sentations  as  to  its  quality  {Rose  v.  Depue,  1  Sup.  Ct.  N.  Y.  [T.  & 
C]  16),  or  for  money  wrongfully  collected  by  an  individual  or  cor- 
poration. Deivey  v.  Supervisors,  4  id.  606 ;  2  Hun,  392.  So,  for 
money  advanced  or  contributed  for  an  unlawful  purpose,  provided  the 
action  is  brought  before  it  has  been  actually  used  or  expended  for  such 
purpose  {Bailey  v.  O'Mahony,  1  Jones  &  Sp.  [N.  Y.]  239 ;  S.  C,  10 
Abb.  [N.  S.]  270 ;  N.  W.  Union  Packet  Co.  v.  Shaw,  37  Wis.  655 ; 
19  Am.  Rep.  781);  but  where  money  has  been  loaned  or  deposited 
for  Q  specific  purpose,  which  is  unlawful,  after  it  has  been  applied 
Vol.  IV.-60 


474  MONEY  RECEIVED. 

to  such  purpose  no  action  lies  therefor.  Verona  v.  Perkham,  66 
Barb.  103.  See,  also,  Puckett  v.  Raquemore,  55  Gra.  235.  Where 
money  has  been  fraudulently  obtained  from  an  individual  or  a 
bank,  an  action  for  money  received  may  be  maintained  immediately 
upon  discovery  of  the  fraud,  whether  the  note  given  therefor  is  due  or 
not.  Gibson  v.  Stevens,  3  McLean  (C.  C),  551.  So  it  has  been  held 
maintainable  for  money  drawn  as  a  prize,  by  fraudulent  practices. 
Catts  V.  Phalen,  2  How.  (U.  S.)  376. 

§  3.  Property  received  as  money.     While  it  is  true  generally,  as 
previously  stated,  that  an  action  for  money  had  and  received  only  lies 
i     when  the  defendant  has  received  money  itself,  yet  the  rule  is  subject 
I     to  the  exception  that,  whenever  property  has  been  received  as  money, 
I     or  in   lieu  of    money,  the  action    may  be  maintained.      Thus,  where 
I     A  delivers  to  B  a  note  against  C  for  collection,  and  B  receives  from  C 
1     a  horse  or  other  property  in  full  payment  of  the  note,  without  author- 
\     ity  to  that  end  from  A.     B  is  liable  to  A  in  an  action  for  money  had 
\     and  received  to  the  full  amount  of  the  note  and  interest,  precisely 
the   same  as  though  he  had  received  the  money  on  it.     By  taking  pay- 
ment in  whole  or  in  part,  in  that  way,  he  is  treated  as  purchasing  the 
property  himself,  with  A's  money,  and  is  liable  the  same  as  though 
so  much  money  had  been  received  by  him.     Clark  v.  King,  1  Rice 
(S.  C),  178 ;  StricTdcmd  v.  Burns,   14  Ala.  511.     And  where  other 
property  is  thus  received  in  part  payment  of  a  note  or  other  obligation 
an  action  for  money  had  and  received  is  maintainable  for  the  amount 
for  which  such  property  was  taken,  as,  in  this  form  of  action,   the 
plaintiff  may  always  recover  whatever  sum  of  money  he  can  show  to 
be  in  the  defendant's  hands,  to  his  use,  at  the  time  when  the  action 
was  brought.     Tuttle  v.  Ridgeway,  62  111.  515. 

Bank  bills,  or  securities  for  money,  are  not  money,  unless  made 
so  by  statute,  so  that  an  action  for  money  had  and  received  will  not  lie 
for  them,  unless  they  were  received  as,  or  have  been  converted  into, 
or  used  as  money.  McLachla/n  v.  Evans,  1  Y.  &  J.  380 ;  Murray 
V.  Pate,  6  Dana  (Ky.)  335.  Thus,  where  a  person  by  mistake  gave 
another  a  fifty-dollar  bank  note  supposing  it  to  be  one  for  five  dollars 
only,  it  was  held  that  the  difi!erence  could  not  be  recovered  as  for  money 
received.  Filgor  v.  Penny,  2  Murph.  (N.  C.)  182.  So,  where  this 
fonn  of  action  was  brought  to  recover  the  value  of  foreign  securities, 
it  was  held  that  it  would  not  he,  unless  such  securities  had  been  actu- 
ally converted  into  money.  McLaohlan  v.  Eva/ns,  1  Y.  &  J.  380. 
But  a  debt  due  in  foreign  money  is  recoverable  in  this  form  of  action 
{Haringtan  v.  Maomorris,  5  Taunt.  228),  the  measure  of  the  recovery  be- 
ing the  sura  which,  in  the  currency  of  the  country  in  which  the  action  is 
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brought,  would  represent  the  value  of  the  debt  in  the  country  in  which 
it  was  payable.  Scott  v.  Bevan^  2  B.  &  Ad.  78.  This  form  of  action 
does  not  lie  for  goods  sold  upon  credit,  or  otherwise,  although  the  price 
is  payable  in  money.  The  remedy  is  for  goods  sold.  Floyd  v.  Day, 
3  Mass.  405 ;  Beals  v.  See,  10  Penn.  St.  56 ;  Kearney  v.  Tanner,  17 
S.  &  R.  (Penn.)  94.  Neither  does  it  lie  against  the  bailee  of  a  bill  of 
exchange  who  has  wrongfully  deposited  it  to  his  own  credit,  with  his 
bankers,  unless  it  was  due  at  the  time  when  the  action  was  brouglit 
{Atkins  V.  Owen,  2  Ad.  &  El.  35  ;  6  Nev.  &  M.  307) ;  and,  gener- 
ally, it  may  be  said  that  this  action  will  not  lie  except  for  money  in  the 
hands  of  the  defendant  belonging  to  the  plaintiff  ( Wilder  v.  Aldrich, 
2  R.  I.  518  ;  Uatten  v.  Rohimmi,  4  Blackf.  [Ind.],  479)  ;  yet,  in  all 
cases  where  property  has  been  received  by  the  defendant  as  money,  or 
in  lieu  of  money,  it  will,  for  the  purposes  of  recovery,  be  treated  as  so 
much  money  received  by  him  to  the  use  of  the  plaintiff.  Harris  v. 
Wicks,  28  "Wis.  198  ;  Hemenway  v.  Bradford,  14  Mass.  122 ;  Barlow 
v.  Stalworth,  27  Ga.  517 ;  BeardsUy  v.  Root,  11  Johns.  464  ;  Ainslee 
V.  Wilswi,  7  Cow.  662  ;  Willie  v.  Gree7i,  2  N.  H.  333 ;  Kearney  v. 
Tanner,  17  S.  &  R.  (Penn.)  94. 

§  4.  Waiving  torts.  There  is  now  no  question  but  that  when  a 
person  has  wrongfully  obtained  possession  of  the  property  of  another, 
and  has  sold  and  received  the  money  for  it,  the  real  owner  may 
waive  the  tort,  and  bring  an  action  for  money  had  and  received  against 
him,  for  the  amount  thus  received  by  him.  He  has  his  election  to 
treat  him  as  a  wrong-doer,  and  sue  him  in  trespass,  or  for  the  conver- 
sion of  the  property,  or,  he  may  affirm  his  acts  and  claim  the  benefit 
of  the  transaction.  Lythgoe  v.  Vernon,  5  H.  &  N.  180;  Brewer  v. 
Sparrow,  7  B.  &  C.  310.  See,  also,  ante.  Vol.  1,  pp.  405-409 ;  also, 
Jamison  v.  Moon,  43  Miss.  598  ;  Fox  v.  Northern  Liberties,  3  Watts  & 
Serg.  (Penn.)  102  ;  Smith  v.  Hooks,  19  Ala.  101 ;  Mississippi,  etc.,  R. 
R.  Co.  V.  Fort,  44  Miss.  423 ;  Wiitney  v.  Allaire,  4  Denio,  554.  But  the 
waiver  must  be  complete,  and  extend  to  the  whole  tort.  He  cannot 
affirm  in  part,  and  disaffirm  in  part.  Lythgoe  v.  Vernon,  5  II.  &  N.  180. 
And  having  once  made  his  election,  he  is  bound  thereby  and  cannot 
afterward  maintain  an  action  for  the  tort.  Firemaii's  Ins.  Co.  v. 
Cochran,  27  Ala.  228  ;  Rodennand  v.  Clark,  46  N.  Y.  (1  Sick.)  354 ; 
Tryon  v.  Baker,  7  Lans.  (N.  Y.)  511 ;  Wellington  v.  Drew,  16  Me.  51 ; 
Brown  V.  Moran,  42  id.  44  ;  Foreman  v,  Neilson,  2  Rich.  (S.  C.)  289  ; 
Oilmer  v.  Ware,  19  Ala.  252 ;  Goss  v.  MatJier,  2  Lans.  (N.  Y.)  283  ; 
S.  C.  affirmed,  46  N.  Y.  (1  Sick.)  689 ;  Patterson  v.  Peironnet,  7 
Watts  (Penn.),  337.  By  electing  to  take  the  money  for  which  tlie 
goods  wer     sold,  he  ratifies  and  affirms  the  acts  of  the  wrong-doer, 
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and  from  that  time  he  cannot  treat  the  transaction  as  a  wrong  {Brewer 
V.  Sparrow,  7  B.  &  C.  310 ;  Lythgoe  v.  Vernon,  5  H.  &  N.  180) ; 
and,  e  converso,  after  having  elected  to  treat  it  as  a  tort,  he  cannot  affirm 
the  act  of  the  wrong-doer,  and  sue  him  for  the  money  received. 

§  5.  Voluntary  payment  of  money.  Money  vohmtarily  paid  by 
one,  wliich  at  law  could  not  have  been  recovered  of  him,  cannot,  in  the 
absence  of  fraud,  or  mistake,  be  recovered  back  {Fleetwood  v.  New 
York,  2  Sandf.  [N.  Y.]  475  ;  Mays  v.  Cincinnati,  1  Ohio  St.  268; 
Hope  V.  Eva^jS,  1  S.  &  M.  [Miss.]  Ch.  195  ;  Sheldon  v.  School  District, 
24  Conn.  88  ;  C(yrUe  v.  Maxwell,  3  Blatchf.  [C.  C]  413  ;  Sturges  v.  Uni- 
ted States,  Dev.  [Ct.  CI.]  20) ;  as,  where  money  is  paid  to  take  up  a  note, 
upon  which  the  person  paying  the  money  is  not  legally  liable  {Clancy  v. 
McEn^ry,  17  Wis.  177 ;  Watson  v.  Cunningham,  1  Blackf.  [Ind.]  321) ; 
or  for  a  license  which  is  issued  upon  the  application  of  a  person,  and  is 
paid  without  objection  or  protest  {Mays  v.  Cincinnati,  1  Ohio  St. 
268)  ;  or  to  redeem  lands  sold  under  void  assessments,  the  payor  know- 
ing the  facts  {Fleetwood  v.  New  Yorh,  2  Sandf.  [N.  Y.]  475 ;  India/rv- 
apolis  V.  Langsdale,  29  Ind.  486) ;  or  to  a  railroad  company  for  freight 
upon  goods,  in  excess  of  the  rates  permitted  by  its  charter  {Kenneth  v. 
S.  C.  R.  R.  Co.,  15  Eich.  [S.  C]  L.  284) ;  unless  such  payment  is 
necessary  in  order  to  enable  the  owner  to  obtain  his  goods  (7^^^  v.  Ide^ 
3  Blatchf.  [C.  C]  249) ;  or  by  an  executor  to  a  legatee  with  knowledge 
of  outstanding  claims  against  the  estate,  even  though  there  j^roves  to 
be  a  deficiency  of  assets  (  Wilcocks  v.  Phillips,  1  Wall.  Jr.  [C.  C]  47) ; 
or  to  a  collector  of  revenue  taxes,  without  protest  or  objection  (  United 
States  V.  Clement,  Crabbe  [C.  C],  499) ;  or  under  an  invalid  mortgage 
foreclosure  {Branham  v.  Mayor,  etc.,  24  Cal.  586) ;  or  for  the  release 
of  a  claim  made  by  a  person,  who  in  fact  had  no  valid  claim,  unless 
the  person  receiving  the  money  was  guilty  of  fraud.  Brown  v.  Rich^ 
40  Barb.  28;  SUwa/rt  v.  Crosiy,  50  Me.  130.  The  rule  is,  that  when 
money  has  been  obtained  by  fraud,  oppression  or  extortion,  or,  when  it 
has  been  paid  to  secure  a  right  which  the  party  paying  it  was  entitled 
to  with  out  such  payment,  and  which  was  withlield  until  such  pay- 
ment was  made,  the  payment  is  involuntary,  and  the  money  may  be 
recovered  back.     CorklcY.  MaacweU,^  Blatchf.  (C.  C.)  413. 

Thus,  where  a  common  carrier  agreed  to  transport  certain  goods  from 
a  certain  point  to  a  certain  other  point,  for  a  sum  agreed  upon,  but, 
when  the  goods  arrived,  he  refused  to  deliver  them  unless  a  higher  price 
for  their  carriage  was  paid,  and  the  sum  demanded  was  paid,  it  was 
held  that  the  payment  was  not  voluntary,  and  the  excess  above  the 
price  fixed  by  the  contract  might  be  recovered  back  {Tutt  v.  Ide^ 
3  Blatchf.  [C.  C]  249  ;    Harmony  v.  Bingham,  12  N.  Y.  99 ;  Lafay- 
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ette^  etc.,  E.  R.  Co.  v.  Pattison,  41  Ind.  312),  under  the  rule  that  money 
extorted  under  duress  of  goods  does  not  constitute  a  voluntary  payment ; 
as  where  goods  are  pawned,  and  in  order  to  obtain  them  the  pawnor 
pays  more  than  the  legal  rate  of  interest  {Astley  v.  Reynolds,  2  Str. 
915);  or  if  goods  are  seized  by  a  public  officer  for  the  payment  of  a 
tax,  or  for  customs  duties,  or  for  any  cause,  illegally,  money  paid  for 
their  release  is  not  a  voluntary  payment  {Irving  v.  Wilson,  4  T.  R.  485)  ; 
unless  paid  with  full  knowledge  of  the  facts  and  without  protest  or  ob- 
jection, in  which  case,  even  though  the  payment  is  made  under  a  misap- 
prehension of  the  law,  and  under  a  supposition  that  he  was  legally  bound 
to  pay  the  money,  the  payment  is  deemed  voluntary  and  tlie  amount  can- 
not be  recovered  back.  Bucknall  v.  Story,  46  Cal.  589;  13  Am.  Rep. 
220.  Thus  in  the  case  last  cited  the  plaintiff,  with  full  knowledge  of  the 
facts,  but  under  a  misapprehension  of  his  legal  rights  and  liabilities, 
paid  an  assessment  upon  his  property  for  widening  a  street,  and  it  was 
held  that  althougli  the  payment  was  made  under  protest,  yet,  not  hav- 
ing been  made  under  the  compulsion  of  legal  process,  it  coiUd  not  be 
recovered  l)ack.  So,  when  a  tenant  pays,  under  protest,  a  sum  de- 
manded as  rent,  w^hicli  he  is  not  legally  bound  to  pay,  but  through  fear 
that  the  landlord  will,  as  he  has  threatened  to  do,  dispossess  him,  the 
payment  is  voluntary.  Erai/Kms  v.  Soudder,  115  Mass.  367.  The  rule 
is  that  a  mere  apprehension  that  legal  proceedings  will  be  resorted  to 
is  not  enough ;  there  must  either  exist  a  duress  of  goods  or  of  the  per- 
son, or  actual  fraud  {Briggs  v.  Boyd,  56  N.  Y.  [11  Sick.]  289);  and  if 
legal  proceedings  have  not  been  commenced,  there  must  be  threats  to 
resort  to  them,  of  such  a  character  as  to  warrant  a  reasonable  apprehen- 
sion that  they  will  be  resorted  to,  and  the  payment  must  be  made 
under  protest  {Towfi  of  Ligonier  v.  Acherinmi,  46  Ind.  552  ;  Hall  v. 
United  States,  9  Ct.  of  Claims,  270) ;  and  the  mere  fact  that  the  claim 
is  illegal  is  not  enough  {Fhnmr  v.  Lanee,  59  N.  Y.  [14  Sick.]  603) ; 
there  must  be  such  duress  of  goods,  or  of  the  person,  or  actual  fraud, 
as  renders  the  payment  not  the  voluntary  act  of  the  party.  Thus 
where  a  person,  who  was  a  co-tenant  with  the  })laintilT,  demanded  of 
him  a  portion  of  insurance-money  received  by  the  plaintilf  upon  a  pol- 
icy of  insurance,  to  the  whole  of  which  the  plaintiff  was  entitled  and 
threatened  that,  unless  the  plaintiff  paid  it  to  him,  he  would  prosecute 
hiui  on  a  charge  of  having  set  lire  to  the  property,  and  have  him  in 
jail  before  night,  and  he,  fearing  innnediate  ill-conse(iuences  to  his  wife's 
health,  paid  the  money,  the  court  held  that  the  menaces  were  not 
of  such  serious  bodily  harm  as  to  make  the  i)aymeut  involuntary.  Har- 
mon V,  Harmon,  61  Me.  227  ;  14  Am.  Rep.  556.  See,  also,  to  same 
effect,  State  v.  Sluder,  70  N.  C.  55.  To  make  the  payment  of  an  illegal 
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demand  involuntary,  so  that  it  may  be  recovered  back,  it  must  have  been 
made  either  to  release  the  person  or  property  of  the  person  paying  it  from 
detention  or  seizure  by  one  having  apparent  authority  to  seize  or  detain 
it  (  Wolfe  V.  Marshal,  52  Mo.  167 ;  Wabaunsee  Co.  v.  Walker,  8  Kan. 
431) ;  or  in  ignorance  of  the  material  facts.  Lake  v.  Artisans^  Bank, 
3  Abb.  Ct.  App.  (N.  Y.)  10 ;  Eaton  v.  Eaton,  35  N.  J.  Law,  290. 

"When  money  is  paid  to  another,  however,  voluntarily  upon  a  con- 
sideration that  has  failed  ;  as  where  it  is  paid  for  property,  the  title  to 
which  was  not  in  the  vendor,  and  the  purchaser  did  not  take  the  risk 
in  that  respect  {Smith  v.  McCluskey,  45  Barb.  610  ;  Leach  v.  Tilton, 
40  N.  H.  473 ;  Allen  v.  Citizens,  etc.,  E.  R.  Co.,  22  Cal.  28) ;  or 
where  it  is  paid  for  property  to  be  delivered,  or  for  services  to  be  ren- 
dered, or  lands  to  be  conveyed,  or  upon  any  consideration  to  be  passed 
in  the  future,  and  performance  does  not  transpire,  the  money  may  be 
recovered  back  in  this  form  of  action.  Hickock  v.  ILoyt,  33  Conn.  553; 
Weatherly  v.  Higgins,  6  Ind.  73  ;  Weeks  v.  Hunt,  13  Vt.  144;  I^en- 
nington  v.  Clifton,  10  Ind.  172.  But  in  order  to  uphold  an  action  in 
such  cases,  it  must  appear  that  there  was  a  promise  to  perform  on  the 
part  of  the  person  receiving  the  money,  absolute  in  its  character,  and 
that  performance  was  not  dependent  upon  a  contingency  upon  the  re- 
sult of  which  the  payor  took  his  chances.  Thus,  where  one  paid  to  a 
piize  master  of  a  privateer  a  certain  sum  for  a  share  of  the  prizes  she 
might  take,  but  before  she  was  ready  to  sail,  news  of  peace  arrived, 
whereupon  the  enterprise  was  abandoned,  it  was  held  that  the  money 
could  not  be  recovered  back  as  for  a  failure  of  consideration,  because 
it  was  paid  upon  a  contingency,  the  result  of  which  either  party  might 
equally  well  have  foreseen.      Woodwa/rd  v.  Cowing,  13  Mass.  216. 

§  6.  Money  paid  with  full  knowledge  of  the  facts.  Money  paid 
by  one  to  another  without  duress,  fraud,  or  the  compulsion  of  legal 
process,  with  full  knowledge  of  all  the  facts,  cannot  be  recovered  back 
even  though  the  law  would  not  have  compelled  the  payment  {Eaton 
y.  Eaton,  35  N.  J.  Law,  290  ;  Wolfe  v.  Marshal,  52  Mo.  167  ;  JVewell 
V.  Ma/rch,  8  Ired.  (N.  C.)  L.  441  ;  Commercial  Bam^k  v.  Reed,  11  Ohio 
498  ;  Tyler  v.  Smith,  18  B.  Monr.  (Ky.)  793  ;•  Buchnell  v.  Story,  46 
Cal.  589 ;  13  Am.  Rep.  220  ;  Williams  v.  Colhy,  44  Vt.  40 ;  Await  v 
Eutaw  Co.,  34  Md.  435) ;  nor  because  he  was  ignorant  of  his  legal  rights. 
Real  Estate  Savings  Institution  v.  Binder,  74  Penn.  St.  371  ;  Potomac 
Coal  Co.  V.  Ciimherland,  etc.,  R.  R.  Co.,  38  Md.  226.  Thus,  where  a  per- 
son takes  a  security  payable  to  a  third  person,  and  such  third  person 
refuses  to  indorse  the  same  unless  he  is  paid  a  certain  sum,  which  is  paid 
to  him,  the  amount  so  paid  cannot  be  recovered  back,  because  the  pay- 
ment is  voluntary  and  made  with  full  knowledge  that  he  has  no  legal 
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claim  to  be  paid  any  thing  for  the  indorsement.  Irwin  v.  Thomas,  12 
Kan,  93.  So,  where  a  person  knowing  the  facts  pays  to  another  a 
bonus  for  an  article  purchased  by  him  at  a  sheriff'  s  sale,  and  it  subse- 
quently transpires  that  the  sheriff's  sale  is  invalid,  and  that  the  property 
really  belonged  to  a  third  person  who  obtains  and  retains  possession  of 
it,  the  person  paying  the  honus  cannot  recover  it  back,  because  he 
knew  the  facts  attending  the  sale,  and  that  the  party  bidding  off  the 
property  acquired  no  other  title  than  such  as  the  sheriff  could  give. 
Chapman  v.  Speller,  12  Q.  B.  621 ;  19  L.  J.  Q.  B.  239.  But  if  property 
is  sold  by  an  officer  or  other  person  to  which  he  can  give  no  title,  the  per- 
son purchasing  can  recover  back  the  money  from  him,  unless  he  has  paid 
it  over  to  the  person  entitled  to  the  avails  of  the  sale.  Bartholomew  v. 
Wa/mer,  32  Conn.  98.  So,  where  a  tenant,  who  is  legally  bound  to  pay 
the  rent  to  an  assignee  or  mortgagee  of  his  landlord,  pays  it  to  the 
landlord  upon  an  indemnity  that  turns  out  to  be  invalid,  he  cannot 
recover  back  the  amount  paid  in  an  action  for  money  had  and  received, 
even  though  he  was  subsequently  compelled  to  pay  the  rent  to  the 
mortgagee,  because  the  payment  was  voluntary  and  made  vdth  full 
knowledge  of  the  facts.  Siggs  v.  Scott,  7  C.  B.  63  ;  Holmes  v.  Field, 
12  111.  424.  So,  where  money  is  voluntarily  paid  upon  a  void  judgment, 
with  full  knowledge  of  the  facts,  it  cannot  be  recovered  back,  although 
paid  in  ignorance  of  the  legal  rights  of  the  person  paying  it  {Elst(m 
v.  Chicago,  40  111.  514)  ;  nor  can  money  paid  under  a  contract,  void 
under  the  statute  of  frauds  but  which  has  been  performed,  be  recovered 
back  although  the  person  paying  it  was  not  aware  that  he  was  under 
no  legal  obligation  to  pay  it  {James  v.  Morey,  44  111.  352) ;  nor  can 
money  paid  for  a  quit-claim  deed  be  recovered  back  even  though  no 
title  is  thereby  conveyed,  unless  the  person  giving  the  deed  was  guilty 
of  fraud  {Sheldon  v.  Harding,  44  111.  68) ;  nor  for  license  where  the 
party  paying  it  was  under  no  obligation  to  do  so  and  knew  the  facts 
{Cooh  V.  Boston,  9  Allen,  393) ;  nor  for  money  paid  in  satisfaction  of  an 
unjust  demand  {Patterson  v.  Cox,  25  Ind.  261) ;  or  one  to  which  there 
was  no  validity.  Newell  v.  March,  8  Ired.  (N.  C.)  441.  Thus,  where 
a  person  purchased  a  fertilizer  whi(;li  proved  to  be  a  worthless  article 
and  gave  his  note  therefor,  which,  under  threats  of  a  suit,  he  paid, 
after  he  knew  that  the  article  was  worthless,  it  was  held  that  the 
money  could  not  be  recovered  back  {Matthews  v.  Smith,  67  N.  C. 
374)  ;  and,  generally,  it  may  be  said  that  when  a  person  knows  that  a 
claim  made  upon  him  is  unjust,  fraudulent  or  illegal,  the  law  leipiires 
hhn  to  resist  it,  and  if  he  pays  it  voluntarily,  he  cannot  recover  it  back. 
He  has  thus  elected  to  waive  his  legal  rights  and  must  abide  the  results 
of  his  election.      Williams  v.  CoUjy,  44  Vt.  40.    Thus,  where  a  persoa 
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crossed  a  river  on  the  ice,  and  toll  being  demanded  of  him  for  a  bridge 
company  under  color  of  its  charter,  he  paid  it,  and  brought  an  action 
to  recover  it  back,  it  was  held  that  the  action  would  not  lie,  as  he  should 
have  resisted  the  demand  and  compelled  a  trial  of  the  right  of  the 
company  to  demand  the  toll  in  an  action,  and  having  paid  it  merely  to 
secure  his  passage,  the  payment  was  voluntary. 

§  7.  Payments  made  with  means  of  knowledge.  Wliile  the 
means  of  ascertaining  facts  is  not  equivalent  to  actual  knowledge  of 
them  {Rutherford  v.  Mclvor,  21  Ala.  750),  and  while  a  person  paying 
money  to  another  has  a  right  to  rely  upon  such  person's  assurances, 
yet,  in  the  absence  of  any  assurances  or  statements  made  in  reference 
to  the  matter,  if  the  means  of  ascertaining  the  facts  are  readily  access- 
ible, his  failure  to  take  any  measures  to  ascertain  them  may  constitute 
such  negligence  on  his  part  that  money  paid  under  such  circumstances 
cannot  be  recovered  back,  and  will  be  treated  by  the  courts  as  having 
been  voluntarily  paid,  with  knowledge  of  the  facts.  Mutual  Life  Ins. 
Co.  V.  Wager,  27  Barb.  354  ;  Peterborough  v.  Lancaster,  14  N.  H.  382  ; 
West  V.  Houston^  4  Harr.  (Del.)  170.  This  rule,  however,  is  only  ap- 
plied where  the  person  paying  the  money  has  been  guilty  of  inex- 
cusable negligence,  as  where  money  is  paid  to  redeem  land  from  a 
mortgage  or  levy,  without  examining  the  records  to  ascertain  whether 
the  mortgage  or  levy  is  properly  recorded,  or  whether  the  instrument 
or  conveyance  under  which  the  right  to  redeem  them  is  supposed  to 
exist  has  ever  been  recorded,  so  as  to  make  the  payment  available. 
Thus,  where  A,  the  owner  of  land  upon  which  there  was  a  mortgage, 
gave  B  a  deed  of  it,  taking  back  a  mortgage  to  secure  the  price  agreed 
to  be  paid  therefor,  and  subsequently  sold  the  mortgage  to  C,  and  the 
mortgage  was  properly  recorded,  but  the  deed  was  not,  and,  after  the 
sale  of  the  land,  a  creditor  of  A  attached  his  equity  of  redemption  in 
the  land,  which  attachment  or  levy  subsequently  ripened  into  a  perfect 
title  as  against  everybody  but  the  first  mortgagee  ;  and  the  assignee  of 
A's  mortgage,  without  any  examination  of  the  records  to  ascertain 
whether  he  had  any  title  or  right  under  the  mortgage,  and  in  ignor- 
ance of  the  levy,  paid  the  amount  of  the  first  mortgage  and  procured 
it  to  be  discharged,  it  was  held  that  he  could  not  maintain  an  action 
against  the  mortgagee  to  whom  the  money  was  paid,  to  reco^'er  back 
the  money,  because  the  payment  was  not  induced  by  fraud,  but  was 
the  result  of  his  own  negligence  in  not  making  an  examination  of  the 
records  to  ascertain  the  state  of  the  title.  Wilson  v.  Earlier,  50  Me. 
447.  The  same  rule  also  prevails  where  a  person,  who,  without  any 
fraud  on  the  part  of  the  grantor,  and  supposing  that  he  is  acquiring 
a  title,  pays  money  for  a  quit-claim  deed  of  land  to  which  the  grantor 
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had  no  legal  title.  Sheldon  v.  Harding,  44  111.  6S.  In  all  cases,  how- 
ever, if  there  is  any  fraud  or  bad  faith  on  the  part  of  the  person  receiv- 
ing the  money,  or  if  there  are  any  circumstances  that  tend  to  excuse 
inquiry,  where  the  law  has  provided  the  means  for  ascertaining  the  facts, 
the  rule  does  not  apply,  and,  if  there  is  a  "mistake  in  fact,  a  recovery 
may  be  had. 

Thus,  where  a  demand  is  made  upon  one  for  the  payment  of  a  tax 
or  assessment  upon  his  land,  by  a  person  having  authority  to  make  such 
demand,  and  the  amount  claimed  is  paid  without  any  inquiry  or  examina- 
tion as  to  whether  the  tax  or  assessment  really  exists  upon  it,  \vill  not 
debar  him  from  recovering  back  the  money,  if  it  turns  out  that  in  point 
of  fact  no  such  tax  or  assessment  did  exist,  even  though  by  an  examina- 
tion of  the  records,  the  fact  would  have  been  ascertained,  because  he 
had  a  right  to  rely  upon  it  that  the  demand  would  not  have  been  made 
unless  a  legal  claim  existed  against  him,  and  he  could  not  be  charged 
with  inexcusable  neglect  {Allen  v.  The  Mayor  of  New  York,  4  E.  D. 
S.  [N.  Y.]  404)  ;  and  it  seems  that,  even  though  there  is  neghgence  on 
the  part  of  the  person  paying  the  money,  he  may  recover  it  back,  if 
the  payee  will  not  be  prejudiced,  or  lose  any  rights  thereby  {Duncan 
V.  Berlin,  11  Abb.  Pr.  [N.  S.  :N'.  Y.]  116;  S.  C,  46  X.  Y.   [1  Side.] 
685) ;  therefore,  in  no  case  is  a  person  estopped  by  negligence,  from 
recovering  back  money  paid  to  another  under  a  mistake  of  facts,  when 
such  person  has  no  right  to  have  money  paid  to  hun  by  the  person  pay- 
ing it,  or  by  any  other  person  for  whom  the  payor  professes  to  act,  or 
in  whose  right  he  is  acting,  in  making  such   payment.     Thus,  where  a 
person  being  indebted  to  another  on  account  makes  out  a  statement  of 
his  account  against  his  creditor,  and  by  mistake  omits  an  item  therefrom, 
and  so  overpays  the  person's  claim,  an  action  for  money  had  and  received 
will  lie  to  recover  back  the  excess,  although  the  mistake  resulted  from 
the  payor's  carelessness.     Lawrence  v.  American  National  Bank,  54 
N.  Y.  (9  Sick.)  432.     The  fact  that  he  had  the  means  of   ascertaining 
the  truth,  but  omitted  to  exercise  due  diligence  in  ascertaining  it,  does 
not  preclude  him  from  recovering  back  the  money,  so  long  as  the  payee 
is  not  prejudiced,  and  loses  no  rights  thereby.     Union  National  Bank 
V.  Sixth  National  Bank,  43  K.  Y.  (4  Hand)  452;  3  Am.  liep.    718; 
Kingston  Bank  v.  Eltings,  40  N.  Y.  (1  Hand)  391.     Mere  negligence 
in  ascertaining   the  facts  or  mere  forgetfulness  does  not  opei-ate  as  an 
esto))p('l,  nor  does  the  fact  that  the  payor  had  the  means  ot  ast-ertaining 
the  facts  and  neglected  to  use  them.     The  payment,  in  order  tu  operate 
as  an  estoppel,  must  have  been  made  intentionally,  and  under  such 
circumstances  as  show  a  determination  to  pay,  witliout  chooi^iiii;  to  in- 
vestigate the  facts.    Kelly  v.  Solari,   9  M.  6z  AV.  54.     See,  especially, 
Vol.  IV.--61 
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the  opinion  of  Pakke,  B.,  in  the  case  last  cited ;  see,  also,  holding  a 
similar  doctrine,  Lucas  v.  Worswick^  1  Mood.  &  E,.  293,  and  com- 
ments upon  this  case  in  2  Smith's  Lead.  Cas.,  p.  243  ;  also  Wheadon  v. 
Olds,  20  Wend.  175. 

§  8.  ReceiTing  with  knowledge  of  title.  When  a  person  receives 
money  from  an  agent  to  satisfy  an  obligation  against  him,  knowing  that 
it  belongs  to  his  principal,  he  is  liable  to  the  principal  therefor  in  an 
action  for  money  had  and  received  {Rusk  v.  Newell,  25  111.  226;  Skinner 
V.  Merchants^  Bank,  4  Allen,  290 ;  Muttijcall  Seal  v.  Dent,  8  Mo.  P. 
C.  319  ;  Litt  v,  Martindale,  18  C.  B.  314) ;  but  not  where  the  princi- 
pal had  the  benefit  of  the  property  for  which  the  money  was  paid. 
Bank  of  Charleston  v.  Bank  of  the  State,  13  Rich.  (S.  C.)  291. 

Where  an  agent,  pursuant  to  the  instructions  of  his  principal,  de- 
livers to  a  common  carrier  moneys  of  the  principal,  consigned  to  and 
to  be  transported  to  him,  the  consignor,  from  the  time  of  the  delivery, 
ceases  to  have  any  title  to  or  interest  therein,  and  cannot  maintain  an 
action  against  the  carrier  therefor.  Thomjjson  v.  Fargo,  63  N.  Y. 
(18  Sick.)  479  ;  affirming  S.  C,  2  Hun,  379;  4  Sup.  Ct.  N.  Y.  (T. 
&  C.)  665 ;  48  How.  93.  And  the  fact  that  the  moneys  were  the 
fruits  of  a  fraud  perpetrated  by  the  principal  through  the  instrumen. 
tality  of  the  agent,  although  the  latter  was  innocent  of  the  fraud,  gives 
him  no  title  to  the  moneys  which  will  authorize  him  to  maintain  the 
action.  Id. 

§  9.  Receiving  fees  of  office.  An  action  for  money  had  and  re- 
ceived may  be  maintained  by  one  entitled  to  the  fees  of  an  office 
against  one  to  whom  they  have  been  paid  without  authority  from  him. 
Hall  Y.  Swansea,  5  Q.  B.  526;  Boyterx.  Bodsworth,  Q  T.  R.  681. 
Thus,  where  two  persons  claimed  an  office  and  they  submitted  the 
question  of  their  respective  rights  thereto  to  arbitrators,  who  decided 
that  the  defendant  should  perform  the  duties  and  give  a  certain  moiety 
of  the  fees  to  the  plaintiff,  it  was  held  that  the  plaintiff  might  main- 
tain an  action  for  money  had  and  received  against  him  therefor. 
Rowland  v.  Hall,  1  Scott,  539  ;  1  Hodges,  111.  See,  also,  to  the  same 
effect,  Glascock  v.  Lyons,  20  Ind.  1 ;  Piatt  v.  Stout,  14  Abb.  Pr.  (N. 
Y.)  178. 

§  10.  Payments  made  under  mistake,  generally.  It  is  well 
settled  that  money  paid  under  a  mistake  of  facts  may  be  recovered 
back,  unless  the  mistake  results  from  the  inexcusable  neglect  of  the 
party  paying  it,  provided  there  was  no  legal  or  moral  obligation  on  his 
part  to  pay  it.  Manchester  v.  Burns,  45  N.  H.  482 ;  Holhrook  v. 
Allen,  4  Fla.  87;  To^mg  v.  Stahelln,  34  N.  Y.  (7  Tiff.)  258;  Nor- 
throp) V.    Graves,   19   Conn.  548.     Thus,  in  a  case  previously  cited 
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{Lucas  V.  WorswicTc,  1  Moo.  &  Rob.  293),  where  the  defendant  had  a 
claim  against  the  plaintiffs  which  was  disputed,  the  defendant  claim- 
ing a  much  larger  amount  than  the  plaintiffs  conceded  to  be  due,  and 
afterward  the  defendant  received  from  them  a  small  part  of  the  de- 
mand, and  subsequently  meeting  one  of  the  plaintiffs  and  without 
mentioning  the  fact  of  such  partial  payment,  told  him  that  he  had 
concluded  to  waive  the  dispute,  and  take  the  sum  admitted  by  them 
to  be  due,  which,  in  forgetfulness  of  the  fact  of  the  partial  payment, 
that  had  previously  been  made  to  him,  was  paid  without  deduction  of 
such  amount,  it  was  held  that  if  the  plaintiffs  made  the  payment  with- 
out any  intention  of  waiving  the  deduction  of  the  amount  previously 
paid,  the  fact  that  they  had  forgotten  it  did  not  preclude  them  from 
recovering  it  back.  But  where  the  mistake  under  which  the  payment 
is  made  is  one  into  which  the  person  receiving  it  is  not  bound  to  in- 
quire, and  the  person  paying  it  has  been  guilty  of  inexcusable  negli- 
gence (see  Duncan  v.  Berlin^  5  Robt.  [N.  Y.]  457) ;  it  cannot  be 
recovered  back,  if  the  person  to  whom  it  was  paid  will  be  in  any 
measure  prejudiced  or  lose  any  rights  thereby  {Duncan  v.  Berlin^  11 
Abb.  Pr.  [K  S.  N.  Y.]  116 ;  S.  C,  46  is".  Y.  [1  Sick.]  685  ;  Mayer 
V.  Mayor^  63  N.  Y.  [18  Sick.]  455) ;  or,  if  the  payor  was  under  any 
moral  obligation  to  pay  the  money  {Sientes  v.  Odier,  17  La.  Ann.  153  ; 
New  York  v.  Erhen^  10  Bosw.  [N.  Y.]  189);  or  if  the  payment  was 
made  from  motives  of  policy.  Elting  v.  Scott,  2  Johns.  157.  See 
sections  11  and  12  for  a  further  consideration  of  the  question. 

§  11.  Mistake  of  facts.  As  has  been  previously  stated,  money 
paid  under  a  mistake  of  facts  may  be  recovered  back  in  an  action  as 
for  money  had  and  received.  Osgood  v.  Jones,  23  Me.  312 ;  Balti- 
more, etc.,  JR.  a.  Co.  V.  Faunce,  6  Gill  (Md.),  68  ;  Bank  of  Commerce  v. 
Union  Bank,  3  N.  Y.  (3  Comst.)  230 ;  Logan  v.  Sumter,  28  Ga.  242 ; 
MilleU  V.  Holt,  60  Me.  169  ;  Vernon  v.  West  School  Dist.,  38  Conn. 
112  ;  Lawrence  v.  American  National  Banl:,  54  N.  Y.  (9  Sick.)  432 ; 
Duncan  v.  Berlin,  46  N.  Y.  (1  Sick.)  685  ;  Kingston  Bank  v. 
Eltinge,  40  N.  Y.  (1  Hand)  391 ;  DicMns  v.  Jones,  6  Yerg.  (Tenn.) 
483  ;  West  v.  Ilouston,  4  Ilarr.  (Del.)  170 ;  Henderson  v.  Playders' 
Bank,  11  Rich.  L.  (S.  C.)  44 ;  Gaiiand  v.  Salem  Bank:,  9  Mass.  408. 
But  there  must  have  been  a  mistaJce.  "  If  the  money  was  inten- 
tionally paid  without  reference  to  tlie  truth  or  falt-ehood  of  the  fact, 
tlie  plaintiff  meaning  to  waive  all  inquiry  into  it,  and  that  tlie  person 
receiving  the  money  shall  have  it,  at  all  events,  wln.'tlicr  the  fact  be 
true  or  false,  the  latter  is  entitled  to  retain  it ''  (Pakki:,  B.,  in  Kelly 
V.  Solari,  9  M.  6z  ^Y.  54) ;  and  the  burden  of  estaljlishing  tlie  mistake 
is  upon  the   payor  {Mutual   Life  Lns.  Co,  v.    Wager,  27  Barb.  344,* 
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Taylor  v.  Beavers,  4  E.  D.  S.  [N.  Y.]  215) ;  and  it  must  also  appear 
that  the  plaintiff  was  not  under  either  a  legal  or  a  moral  obligation  to 
pay  the  inoney,  and  that,  as  against  the  plaintiff,  it  would  he  inequit- 
able for  him  to  retain  it  {Edgar  v.  Shields,  1  Grant's  Cas.  [Penn.] 
361 ;  Foster  v.  Kirhy,  31  Mo.  496 ;  Jamison  v.  LudJxno,  3  La.  Ann. 
492) ;  and  if  it  turns  out  in  point  of  fact  that  the  payee  has  released  any 
security,  or  done  any  act  in  consequence  of  such  payment,  whereby  he 
would  lose  any  right,  or  be  essentially  prejudiced  if  compelled  to 
refund  it,  it  cannot  be  recovered  back  upon  the  principle  that,  as 
between  two  innocent  persons,  that  one  must  lose  who  has  committed 
the  error.  Hern  v.  Nichols,  1  Salk.  289  ;  McDougall  v.  Cooper,  31 
N.  Y.  (4  Tiff,)  498 ;  Wheadon  v.  Olds,  20  Wend.  174.  Thus,  where 
a  person  by  mistake  and  without  any  obligation  to  do  so,  pays  the  debt 
of  another,  he  may  recover  it  back,  provided  the  person  to  whom  it 
was  paid  will  be  left  in  statu  (jtco  as  to  the  real  debtor.  That  is,  unless 
he  has  given  up  some  security  or  released  some  right  as  against  the  real 
debtor  in  consequence  of  such  payment.  The  mere  fact  that  he  may 
not  be  able  to  collect  the  amount  of  the  real  debtor  does  not  affect  the 
question,  unless  he  has  released  some  security  or  lost  some  right  in 
consequence  of  the  payment,  he  is  liable  to  refund  the  money.  Tyhout 
V.  Thompson,  2  Browne  (Penn.),  27;  Wheadon  r.  Olds,  20  Wend. 
174;  McDougall  v.  Cooper,  31  N.  Y.  (4  Tiff.)  498. 

The  rule  was  well  expressed  in  Guild  v.  Baldridge,  2  Swan  (Tenn.), 
295,  in  which  it  was  said  that,  "  where  money  is  paid  to  another  under 
the  influence  of  a  mistake,  that  is,  on  the  supposition  that  a  specific  fact 
is  true,  which  would  entitle  the  other  to  the  money,  but  which  fact  is 
untrue,  and  the  money  would  not  have  been  paid  if  the  fact  had  been 
known  to  the  payor,  an  action  will  lie  to  recover  it  back.  But  if  the 
money  had,  under  a  false  impression  that  he  owed  money  to  A,  been, 
by  arrangement,  paid  to  B,  a  creditor  of  A,  who  received  it  in  good 
faith,  an  action  would  not  lie  against  B,  to  recover  back  the  money, 
because  he  may,  in  consequence  of  such  payment,  have  lost  or  waived 
his  remedy  against  A."  But,  where  one  pays  another  by  mistake 
more  than  is  due  him  ( Young  v.  StaheUn,  34  N.  Y.  [7  Tiff.]  25 S ; 
Lawrence  v.  American  National  Bank,  54  IST.  Y.  [9  Sick,]  432) ;  or 
pays  money  under  a  supposition  that  it  is  owing  to  the  person  to  whom 
it  is  paid,  when  in  fact  there  is  nothing  due  {Appleton  Bank  v.  Mc- 
Gilvray,  4  Gray,  518)  ;  or  under  an  assurance  from  the  person  to  whom 
it  is  paid  that  he  has  a  legal  claim  against  him,  when  in  fact  he  has  no 
such  claim ;  as  when  money  is  paid  under  an  insurance  policy  under 
an  assurance  from  the  payee  that  the  loss  was  the  result  of  accident 
and  honest,  when  in  fact  it  resulted  from  design,  and  was  fraudulent 
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{Elting  V.  Scott,  2  Johns.  157  ;  Sawyer  t.  Dodge  Co.  21ui.  Ins.  Co.,  37 
Wis.  503;  McConnel  v.  Del.  Ins.  Co.,  18  111.  228) ;  so  wliere  monev  is  paid 
for  an  insurance  which  l)y  mistake  ne\^er  covered  the  risk  {lUlnois,  etc. 
Ins.  Co.  V.  Fix,  53111.  151  ;  5  Am.  Rep.  38);  or  when  by  mistake  too 
much  interest  is  paid  upon  a  debt  {Tinslar  v.  2Lay,  8  "Wend.  561) ;  or  a 
party  neglects  to  deduct  a  previous  payment  {Laivrence  v.  American 
Natl.  BJc.,  54  K.  Y.  [2  Sick.]  432 ;  Kdly  v.  Solari,  9  M.  &  W.  54) ; 
or  ])ays  the  full  amount  of  a  claim  in  ignorance  of  the  fact  that  pay- 
ments have  been  made  thereon  by  others  ( Youjig  v.  Stahelin,  34  N. 
Y.  258 ;  Walker  v.  Mock,  39  Ala.  568) ;  or  where  it  was  paid  to  the 
wrong  person  under  the  supposition  that  he  was  entitled  to  receive  it 
{Norto7i  v.  Marden,  15  Me.  45 ;  Bank  of  Louisiana  v.  Ballard,  8 
Miss.  371)  ;  and  indeed  in  all  cases  where  money  is  paid  under  a  mistake 
of  facts,  or  a  misapprehension  of  the  state  of  the  contract,  and  there 
was  neither  a  legal  nor  a  moral  obligation  on  his  part  to  pay  it,  it  may 
he  recovered  back.  Moioatt  v.  Wright,  1  Wend.  355  ;  Dickens  v.  Jones, 
6  Yerg.  (Tenn. )  483 ;  Rosboro  v.  Peck,  48  Barb.  92 ;  Mitchell  v. 
Walker,  8  Ired.  (N.  C.)  243 ;  Pearson  v.  Lord,  6  Mass.  84 ;  Noo 
York  V.  Erlen,  10  Bosw.  (N.  Y.)  189  ;  Manchester  v.  Burns,  45  X. 
11.  482  ;  Beadenhaugh  v.  Cooper,  13  Rich.  (S.  C.)  42. 

Thus,  where  a  town  paid  certain  sums  for  the  aid  of  the  family  of  a 
volunteer,  in  ignorance  of  the  fact  that  he  had  been  discharged,  it  was 
held  entitled  to  recover  the  amount  of  the  volunteer,  it  appearing  that 
he  knew  that  such  aid  was  being  furnished  and  gave  the  plaintiff  no 
notice  of  his  discharge.  Manchester  v.  Burns,  45  X.  II.  482.  But  if 
the  money  had  been  paid  under  an  erroneous  impression  that  the  town 
was  legally  liable  to  pay  it,  and  without  any  mistake  of  tne  facts,  it 
could  not  have  been  recovered  back  {Liver more  v.  Peru,  55  Me.  469) ; 
nor  if  tliere  had  been  any  obligation  on  the  part  of  the  town  to  aid  in 
tliG  support  of  such  family,  upon  the  ground  that  they  were  paupers. 
The  fact  that  the  mistake  might  have  been  ascertained  by  proi)er  dili- 
gence does  not  prevent  a  recovery  ;  for,  where  a  person  sokl  goods 
under  an  agreement  that  from  the  price  agreed  upon  the  duties  should 
l)e  deducted,  and  in  making  out  their  statement  they  by  mistake  de- 
ducted $894.25  as  duties,  when  in  fact  they  only  amounted  to  8699.40, 
it  was  held  that  the  difference  (§194.85)  might  be  recovered  as  for  money 
had  and  received,  and  that  the  fact  that  the  mistake  resulted  from  their 
carelessness,  under  tlie  circumstances,  did  not  pi-eclnde  a  recover}'. 
Renard  v.  Fiedler,  3  Duer  (X.  Y.),  318.  See,  also,  Waitew  Leggett, 
8  Cow.  195,  where  it  was  licld  that  excessive  interest,  paid  by  ivnsoii 
of  a  note  being  wrongly  dated,  might  be  recovered  l:)ack  even  th«»ug]i 
the  payor  had  the  means  of  ascertaining  what  the  true  date  was.     So 
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it  lias  been  held  that  money  paid  for  spurious  stock  may  be  recovered 
back,  although  inquiry  made  at  the  office  of  the  company  would  have 
revealed  its  worthlessness.  Ketchitm  v.  Bank  of  Commerce,  19  K.  Y.  (5 
Smith)  499. 

So,  where  in  the  execution  of  a  bill  of  sale,  an  error  was  made  in  the 
computation,  by  which  the  vendor  paid  $400  more  than  by  the  terms 
of  the  agreement  upon  which  the  bill  was  predicated,  lie  was  bound  to 
pay,  it  was  held  that  he  was  entitled  to  recover  back  that  amount  from 
the  vendor.  Rosboro  v.  Peck,  48  Barb.  92.  So,  where  an  adminis- 
trator pays  money  to  a  person  claiming  to  be  a  creditor  of  his  intestate 
in  ignorance  of  the  fact  that  it  has  been  already  paid,  and  on  final  set- 
tlement is  credited  with  the  payment,  an  administrator  de  honis  nan 
may  recover  the  amount  of  the  party  to  whom  it  was  paid.  Walker  v. 
Mock,  39  Ala.  568.  But  in  order  to  recover  it  back,  it  must  have 
been  paid  under  the  supposition  that  it  was  due  and  owing  to  the  de- 
fendant. That  is,  there  must  have  been  a  supposition  in  the  mind  of 
the  payor  that  there  was  some  legal  consideration  therefor.  Sientes  v. 
Odier,  17  La.  Ann.  153.  And  it  must  have  been  paid  to  him  as  prin- 
cipal, or  if  paid  to  him  as  the  agent  of  another,  an  action  will  not  lie 
against  him,  unless  brought  before  he  has  paid  it  over  to  his  principal. 
Butler  V.  Livermore,  52  Barb.  5Y0. 

In  case  the  money  has  been  paid  over  to  the  principal,  the  action 
must  be  brought  against  him,  and  in  all  cases,  in  order  to  uphold  a  re- 
covery, a  privity  of  contract  must  exist  between  the  plaintiff  and  de- 
fendant. That  is,  there  must  be  such  a  relation  between  them  that  the 
law  will  imply  a  promise  to  repay  the  money  to  the  plaintiff.  Bloomer  v. 
Demnan,  12  111.  240  ;  Dewey  v.  Board  of  Sujyervisors,  62  IN".  Y^.  (17 
Sick.)  294;  Hathaway  y.  Town  of  Cincinnatus,  62  I^.  Y.  (17  Sick)  434. 

A  bought  an  old  safe,  and  afterward  offered  it  to  B,  who  refused 
to  purchase  it.  It  was  then  left  with  B  for  sale,  B  having  permission 
to  use  it.  B  found  between  the  outer  casing  and  the  lining  a  roll  of 
bank  bills  belonging  to  some  person  unknown,  whereupon  A  first  de- 
manded the  money  and  then  demanded  the  safe  and  its  contents  as 
they  were  when  B  received  them.  The  safe  was  returned,  but  the 
money  was  retained  by  B.  In  assumpsit  brought  by  A  against  B 
for  the  money  found,  it  was  held,  that  as  against  A,  B  was  entitled 
to  retain  the  money.  Durfee  v.  Jones,  11  K.  I.  588.  And  see 
Tancil  V.  Seaton,  28  Gratt,  601 ;  Bridgen  v.  Ha/iokesworth,  7  Eng.  L. 
&  Eq.  424.     Ante,  Vol.  2,  234. 

§  12.  Mistake  of  law.     The  law  is  now  well  settled   that   where 
money  has  been  voluntarily  paid  with  a  full  knowledge  of  all  the  facta, 
and  circumstances  under  which  it  v/as  demanded,  it  cannot  be  recov* 
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ered  back  upon  the  ground  that  the  party  paying  it  labored  under  a 
misapprehension  of  his  legal  rights  and  obligations.  The  maxim  ig- 
norantla  juris  non  excusat,  applies  in  such  cases,  and  a  party  at  his 
peril,  must  ascertain  what  his  legal  rights  and  liabilities  are,  and  fail- 
ing so  to  do,  however  he  may  have  obtained  his  erroneous  impres- 
sions, his  payment  is  treated  as  voluntary,  and  he  is  remediless. 
EUton  V.  Chicago,  40  111.  514 ;  Brumagim  v.  Tillinghast,  18  Cal.  265; 
Evrms  V.  Gale,  17  jST.  H.  573 ;  Branham  v.  Sa7i  Jose,  24  Cal.  585  ; 
Dickins  V.  Jones,  6  Yerg.  (Tenn.)  483 ;  Johnson  v.  McGinness,  1 
Oreg.  292 ;  Elliott  v.  Swartwout,  10  Pet.  (U.  S.)  137. 

The  doctrine  was  well  expressed  by  Sutherland,  J.,  in  Clark  v. 
Dutcher,  9  Cow.  674,  in  which  he  said  "  I  consider  the  current  or 
weight  of  authorities  as  clearly  establishing  the  position,  that  when 
money  is  paid  with  a  full  knowledge  of  all  the  facts  and  circumstances 
upon  which  it  was  demanded,  it  cannot  be  recovered  back  upon  the 
ground  that  the  party  supposed  he  was  bound  in  law  to  pay  it,  when 
in  truth  he  was  not.  He  shall  not  be  permitted  to  allege  his  ignorance 
of  law,  and  it  shall  be  considered  a  voluntary  payment."  The  doctrine 
as  announced  by  him  has  been  generally  accepted  in  this  country,  and 
has  been  generally  applied  in  all  cases  where  the  question  has  since 
arisen.  Peterborough  v.  Lancaster,  14  N.  H.  383  ;  Ege  v.  Koontz,  3 
Penn.  St.  109  ;  Morris  v.  Baltimore,  5  Gill  (Md.),  244 ;  Hubbard  v. 
Martin,  8  Yerg.  (Tenn.)  498  ;  Brown,  v.  Sawyer,  1  Aik.  ( Yt.)  130 ; 
Natcher  v.  Natcher,  47  Penn.  St.  496 ;  Ford  v.  Brownell,  13  Minn. 
184;  Filgo  v.  Penny,  2  Murph.  (N.  C.)  182;  Lee  v.  Stuart,  2  Leigh 
(Ya.),  76. 

But  this  is  subject  to  the  condition  that  the  party  receiving  the 
money  was  guilty  of  no  fraud  or  improper  conduct  inducing  the  pay- 
ment {Natcher  v.  Natcher,  47  Penn.  St.  496  ;  Ege  v.  Koontz,  3  id. 
109  ;  Silliman  v.  Wing,  7  Hill,  159  ;  Pohinson  v.  Charleston,  2  Rich. 
[S.  C]  317);  in  which  case,  as  will  be  seen,  ^0^488,  §  14,  the  rule 
does  not  apply.  So,  too,  where  a  mistake  is  of  a  mixed  character,  that 
is,  partly  of  fact  and  partly  of  law,  a  recovery  may  be  had.  Thus,  in 
Jefts  V.  York,  10  Cush.  392,  money  was  advanced  by  the  plaintiff  to 
an  agent  for  the  use  of  his  principal,  for  which  a  note  was  given  by  the 
hifQut  for  the  principal,  under  a  mutual  mistake  as  to  the  capacity  of  the 
principal,  to  authorize  the  giving  of  the  note,  and  upon  which  note 
in  fact  neither  the  principal  nor  agent  were  legally  liable,  it  was  held 
that  the  plaintiff  was  entitled  to  recover  back  the  money  from  the 
agent,  upon  suit  brought  before  he  had  paid  the  money  over  to  his 
principal,  notwithstanding  the  mistake  was  princi]»ally  one  of  law. 
And,  generally,  when  the  money  is  wrongfully  received  by  the  defend- 
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ant,  he  is  bound  to  refund  it,  although  its  payment  was  mainly  but  not 
entirely  induced  by  a  mistaken  idea  of  the  legal  rights  of  the  parties. 
Brown  V.  Sawyer,  1  Aik.  (Yt.)  130  ;  Lodge  v.  Boone,  3  H.  &  J. 
(Md.)  218.  Where,  however,  as  has  previously  been  stated,  the  mistake  is 
entirely  one  as  to  the  law,  money  paid  in  pursuance  of  it  cannot  be  recov- 
ered back.  Thus,  where  a  person  purchases  land  at  a  foreclosure  sale 
under  a  void  mortgage,  the  money  paid  therefor  cannot  be  recovered 
back,  as  the  mistake  is  wholly  one  of  law  {Branham  v.  San  Jose,  24 
Cal.  585)  ;  nor,  in  the  absence  of  fraud,  can  money  paid  for  a  deed  of 
release  be  recovered  back,  although  no  title  or  interest  passed  by  the 
deed.  Stewart  v.  Crosby,  50  Me.  130.  Neither  can  a  recovery  be  had 
against  a  municipal  corporation  for  money  expended  by  the  plaintiff 
in  doing  certain  things  required  to  be  done  by  a  void  ordinance. 
Mayor  of  Baltimore  v.  Lefferman,  4  Gill  (Md.),  425.  Nor  can  money 
paid  under  a  void  judgment  be  recovered  back  unless  the  judgment  has 
been  set  aside  {Job  v.  Collier,  11  Ohio,  422  ;  Earner  v.  Fish,  1  Pick. 
439  ;  Morton  v.  Chandler,  1  Me.  45) ;  nor  for  money  paid  for  the  costs 
of  a  criminal  prosecution  under  a  supposition  that  he  must  do  so  as  a 
condition  precedent  to  an  appeal  {Ford  v.  Brownell,  13  Minn.  184)  ; 
and  o-enerally,  when  the  money  is  paid  without  fraud  or  duress  on  the 
part  of  the  person  receiving  it,  but  purely  under  a  misapprehension  by 
the  payor  as  to  his  legal  rights  and  liabilities,  he  cannot  recover  it  back. 
Bean  v.  Jones,  8  N.  H.  149  ;  Livermore  v.  Peru,  55  Me.  469 ;  Brown 
V.  Rich,  40  Barb.  28  ;  Chairman  v.  Spiller,  14  Q.  B.  621 ;  Evans  v. 
Oale,  17  K.  H.  573  ;  Cahaba  v.  Burnett,  34  Ala.  400  ;  Bond  v 
Coats,  16  Ind.  202. 

§  13.  Ignorauce  of  foreign  law.  Money  paid  under  a  mistake  as 
to  the  laws  of  a  foreign  country  may  be  recovered  back,  as  the  courts 
treat  such  mistakes  as  mistakes  of  fact  {Haven  v.  Foster,  9  Pick.  112  ; 
Norton  v.  Marden,  15  Me.  45)  ;  and  the  same  rule  prevails  in  refer- 
ence to  the  statutes  of  another  State  {Bank  of  Chillicothe  v.  Dodge,  8 
Barb.  233);  or  in  reference  to  any  private  statute  of  which  the 
courts  will  not  take  judicial  notice  without  proof,  as  of  the  charter  of 
a  private  corporation  {Drake  v.  Flewellen,  33  Ala.  106) ;  or  private 
statutes  of  any  kind  of  the  provisions  of  which  the  public  is  not  pre- 
sumed to  know.  Bowie  v.  Kansas  City,  51  Mo.  454;  Covington 
Drawbridge  Co.  v.  She^yUrd,  20  How.  (U.  S.)  227. 

§14.  Payment  under  duressor  compulsion,  extortion,  etc. 
Involuntary  payments,  made  under  compulsions  of  legal  process,  or 
duress  of  goods  or  of  the  person,  uMch  the  person  receimTig  has  no 
right  to  retain,  may  be  recovered  back.  Beckwith  v.  Frisbie,  32  Yt. 
559  ;    Harmony  v.    Binham,  12  N.   Y.   (2  Kern.)  99  •     Aaains  v. 
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Reeves,  68  N.  C  134;  12  Am.  Rep.  627;  Nickodenvus  v.  East  Sagi- 
naw, 25  Mich.  456  ;  Schommer  v.  Farioell,  56  111.  542 ;  3fcKee  v. 
Campbell,  27  Mich.  497 ;  Hendy  v.  SouI.e,  Deady  (C.  C),  400 ;  Chand- 
ler V.  Sanger,  114  Mass.  364;  19  Am.  Rep.  367.  But,  however 
payment  of  a  legal  claim  may  be  attained,  or  one  to  which  the 
payee  is  justly  entitled,  whether  by  compulsion  of  legal  process, 
threats  or  menaces  of  imprisonment,  or  of  personal  violence,  or  by 
duress  of  goods,  it  cannot  be  recovered  back.  Kohler  v.  Wells,  26 
Cal.  606  ;  Dickerman  v.  Lord,  21  Iowa,  338 ;  Bragdon  v.  Sornerhy, 
55  Me.  92.  In  order  to  entitle  the  party  paying  it  to  regain  the 
amount  by  suit,  there  must  have  been  not  only  an  enforced  payment 
by  duress  of  goods  or  of  the  person,  or  some  other  nndue  advantage 
taken  of  the  payor,  Imt  also  the  i~>arty  to  whom  the  money  was  imid 
must  have  had  no  legal  or  just  claim  against  the  payor  therefor.  The 
rule  is  that  where  money  is  obtained  from  one  by  duress,  extortion  or 
oppression,  or  by  taking  an  nndue  advantage  of  his  situation,  for  the 
payment  of  which  the  payee  has  no  legal  or  just  claim  against  liim,  it 
may  be  recovered  back.  Goddard  v.  Bidow,  1  N.  &  McC.  (S.  C.) 
45 ";  Mathers  v.  Pearsoii,  13  S.  &  R.  (Penn.)  258  ;  Blhs  v.  Thomp- 
son, 4  Mass.  488  ;  Chase  v  Dioinal,  7  Me.  134 ;  Clinton  v.  Strong.  9 
Johns.  370  ;  Quinnett  v.  Washington,  10  Mo.  53.  The  plaintiif  nnist 
show  not  only  the  duress,  but  also  that  the  demand  was  illegal  {JLiri- 
j>osa  Co.  v.  Bowman,  Deady  (C.  C),  228  ;  Lafayette,  etc.,  R.  R.  Co.  v. 
Pattison,  41  Ind.  312  :  State  v.  Slnder,  70  T^.  C.  56  ;  Chandler  v. 
Sanger,  114  Mass.  364;  19  Am.  Rep.  367);  and  if  the  claim  was 
legal  or  just  it  cannot  be  recovered  back  {Dickerman  v.  Lord,  21 
Iowa,  338;  Miles  x.  McLeUan,  2  N.  &  McO.  [S.  C]  133;  First 
Nat.  Bank  v.  WatMns,  21  Mich.  483;  Adams  v.  Reeves,  (^>^  ^. 
C.  134;  12  Am.  Rep.  627;  Nickodemns  v.  East  Saginaw,  25  Mich. 
456) ;  and  the  same  rule  has  been  applied  when  money  is  obtained 
from  a  person  who  is  intoxicated.  Hayes  v.  Hujfstater,  65  Barb. 
530.  As  to  the  precise  character  of  the  threats  that  nmst  be  used 
in  order  to  constitute  duress  of  tlie  person,  or  of  goods,  so  as  to 
make  the  payment  involuntary,  no  fixed  rule  can  be  given,  but 
each  case  must  measurably  stand  l)y  itself,  upon  its  own  peculiar 
facts  and  circumstances.  But  it  would  seem,  that  in  order  to  consti- 
tute duress  of  the  person  from  threats  aud  menaces,  they  must 
be  of  such  serious  bodily  harm  as  would  overcome  the  will  of  a  per- 
son of  ordinary  firmness  {Harmon  v.  Harmon,  61  Me.  227;  14  Am. 
Rep.  556  ;  Bo!<ley  v.  Shanner,  26  Ark.  280  ;  State  \.  Sluder.  70  N". 
C.  55),  and  it  must  also  appear  that  tlie  payor  was  in  fact  inflnonced 
thereby,  and  as  to  whether  he  was  or  not,  must  be  inferred  from  the 
YoL.  lY.— 62 
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character  of  the  threats  and  the  circumstances  attending  them.  Feller 
V.  Green,  26  Mich.  TO.  In  order  to  constitute  a  duress  of  the  person 
bj  threats  of  imprisonment,  or  by  actual  imprisonment  or  restraint,  it 
must  appear  that  a  process  to  that  end  had  actually  been  issued,  or 
that  there  was  no  reasonable  doubt  that  it  would  be  {Harmon  v. 
Harmon,  61  Me.  227  ;  14  Am.  Eep.  556  ;  State  v.  Slader,  70  N.  C.  55)^ 
and  that  the  money  extorted  under  such  threats  or  arrest  was  not  legally 
or  justly  due  from  the  payor.  Diller  v.  Johnson,  37  Tex.  47  ;  Stein- 
hacker  v.  Wilson,  Leg.  Gaz.  Eep.  (Penn.)  76 ;  Knapj)  v.  Hyde,  60 
Barb.  80. 

Mere  threats  of  personal  violence,  or  of  prosecution,  are  not  enough, 
there  must  be  a  reasonable  ground  for  creating  an  apprehension  that 
the  threats  will  be  carried  into  execution,  in  the  mind  of  a  man  of  or- 
dinary firmness  and  courage,  and  must  operate  upon  him  directly,  so 
as  to  overcome  his  will.  Thus,  in  Harmon  v.  Harmon,  61  Me.  229  ;  14 
Am.  Eep.  566,  a  man  who  was  not  known  to  be  addicted  to  the  use  of 
profane  language,  with  oaths,  demanded  a  portion  of  the  money  received 
by  the  plaintifi,  under  an  insurance  policy  upon  a  mill  that  had  recently 
been  burned,  of  which  the  parties  were  co-tenants,  and  threatened  in  the 
presence  of  the  plaintiffs  wife  that,  unless  the  same  was  paid  to  hiui, 
he  would  prosecute  him  for  setting  the  mill  on  fire,  and  that  he  would 
have  him  in  jail  before  night,  and  the  plaintifi",  not  in  consequence  of 
any  fear  of  injury  to  himself,  but  fearing  ill  consequences  to  his  wife's 
health,  paid  the  money,  it  was  held  not  to  be  a  payment  under  duress, 
within  the  rule.  In  a  Xorth  Carolina  case  {State  v.  Sluder,  70  N.  C. 
55),  a  person  who  was  acting  as  the  guardian  of  some  wards,  and  who, 
as  such  guardian,  had  a  claim  against  a  person,  refused  to  take  Confed- 
erate money  from  him  in  payment  of  such  claim,  when  the  person 
tendering  it  approached  him  and  raising  his  hand,  said  "  I  intend  to 
have  my  note  ;  Confederate  money  is  legal  tender,"  and  the  guardian 
having  heard  that  a  judge  had  recently  decided  that  it  was  an  indict- 
able offense  to  refuse  to  take  Confederate  money,  received  the  money 
and  was  credited  with  it  by  the  probate  judge,  the  court  held  that  he 
was,  notwithstanding  these  facts,  liable  for  the  amount  of  the  note, 
upon  his  bond,  as  there  was  no  such  duress  as  made  the  act  involun- 
tary. "Where,  however,  actual  violence  is  used,  or  threats  of  violence 
of  such  a  character  as  has  previously  been  spoken  of,  or  where 
a  person  is  actually  restrained  of  his  liberty  even  under  a  void  process, 
a  payment  made,  which  otherwise  would  not  liave  been  made,  is  a  pay- 
ment under  duress.  Hurr  v.  Howard,  6  Ark.  461 ;  Maxwell  v.  Gris- 
wold,  10  How.  (U.  S.)  242 ;  Becktoith  v.  FrisUe,  32  Yt.  559  ;  White 
V.  Heylman,  34  Penn.  St.  142.     "Where  a  county  treasurer  represented 
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to  the  plaintiffs  clerk,  after  he  had  commenced  proceedings  to  enjoin 
the  collection  of  a  tax,  that  the  supreme  court  had  decided  that  the  tax 
was  legal  (which  was  untrue),  and  that,  unless  the  plaintiff  paid  it,  his 
property  would  be  sold  therefor,  and  the  clerk,  the  plaintiff  being  ab- 
sent, paid  it,  it  was  held  to  be  a  payment  under  duress,  and  recoverable 
l)ack  without  demand,  from  the  treasurer.  Greenahaum  v.  King,  -i 
Kans.  332.  As  to  involuntary  payments,  see  Quinnett  v.  Washington, 
10  Mo.  53 ;  Satterdale  v.  Kaiser,  15  La.  Ann.  596 ;  Hubbard  v. 
Brainard,  35  Conn.  563  ;  First  National  Bank  v.  Watkins,  21  Mich. 
483  ;  LaiLman  v.  Des  Moines  County,  29  Iowa,  310, 

A  payment  of  a  tax  to  a  collector  or  other  officer  having  authority 
to  collect  the  same  is  compulsory  {County  Commissioners  v.  Parker, 
7  Minn.  267 ;  Hubbard  v.  Brainard,  35  Conn.  563) ;  aftd,  generally,  it 
may  be  said  that,  when  money  not  legally  due  is  exacted  from  one  by 
another,  either  under  threats  of  violence  or  of  personal  restraint,  or  by 
taking  an  undue  advantage  of  him  by  the  detention  of  his  goods,  or 
by  the  compulsion  of  legal  process,  or  by  one  who  by  law  is  clothed 
with  power  to  collect  it  if  it  were  in  fact  legally  due,  the  payment  is  in- 
voluntary. Clinton  v.  Strong,  9  Johns.  370 ;  Hubbard  v.  Brainard, 
35  Conn.  563 ;  Severance  v.  Kimball,  S  N.  II.  386. 

Duress  of  goods  consists  in  the  wrongful  withholding  of  personal 
property  from  the  custody  or  possession  of  the  payor,  unless  a  certain 
sum,  not  legally  or  justly  due,  is  ])aid  for  their  release ;  and  in  such 
cases,  money  paid  for  their  release  is  treated  as  having  been  extorted 
from  the  payor,  and  he  is  entitled  to  recover  the  amount  paid  in  excess 
of  any  claim  that  he  was  legally  bound  to  pay  thereon ;  as  where  a 
greater  sum  than  he  has  contracted  to  carry  goods  for  is  charged  by  a 
carrier,  before  he  will  deliver  them  up  {Tutt  v.  Ide,  3  Blatchf.  [C.  C] 
249  ;  Lafayette,  etc.,  li.  E.  Co.  v.  Pattison,  41  Ind.  312) ;  or  where 
goods  are  taken  by  a  public  officer  in  virtue  of  his  office,  and  withheld 
for  duties,  taxes  or  other  purpose,  until  a  certain  amount  is  paid  thereon, 
the  owner  may  pay  the  amount  claimed,  in  order  to  release  the  goods, 
and  as  to  the  sum  in  excess  of  what  he  was  legally  liable  to  pay,  he  may 
bring  an  action  and  recover  foi-  mont-y  had  and  received.  Schlesinger 
V.  United  States,  1  Ct.  of  CI.  liu.  So,  where  perishable  goods,  or 
goods  requiring  special  care  and  attention,  are  taken  upon  a  writ  of 
attachment,  and  the  creditor  in  the  writ  refuses  to  deliver  them  up  un- 
less a  larger  sum  than  is  actually  due  him  is  paid,  the  owner  of  the 
goods  may  recover  the  excess  over  what  was  actually  due.  Spaids  v. 
Barrett,  57  111.  289 ;  11  Am.  Rep.  10. 

When  taxes  are  paid  on  tlie  demand  of  an  officer  having  authority  to 
collect  them  by  distraint  or  otherwise,  there  is  sufficient  duress  to  make 
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the  payment  involuntarj,  and  there  can  be  no  question  but  that,  when 
a  tax  is  assessed  and  the  law  makes  provision  for  an  enforced  collection 
of  it,  its  payment  to  the  officer  designated  to  receive  it,  comes  under 
the  head  of  an  involuntary  payment,  whether  a  warrant  has  in  fact 
been  issued  for  its  collection  or  not.  Hendy  v.  Soule,  Deady  (C.  C), 
400. 

In  such  cases  the  party  should  protest  against  the  payment,  and  his 
payment  should  be  made  under  protest,  but  if  the  officer  has  a  legal 
jDrocess  for  their  collection,  and  is  clothed  with  apparent  authority  to 
collect  them,  a  recovery  may  be  had  of  the  amount  actually  jpaid  Avith- 
out  interest,  although  no  protest  was  made.  McKee  v.  Cam])bell^  27 
Mich.  497;  Atioell  v.  Zeluff,  26  id.  118.  Thus,  where  a  tax  collector 
sold  certain  stock  belonging  to  the  plaintiff  under  a  tax  warrant  to  sat- 
isfy an  illegal  tax,  and  the  plaintiif,  knowing  the  facts,  procured  a  per- 
son to  bid  it  o3  for  him,  and  then  brought  an  action  to  recover  back 
the  amount  paid,  it  was  held  that  the  payment  was  not  voluntary,  and 
that  the  sum  paid  might  be  recovered  back.  Bailey  v.  GosJien^  32 
Conn.  546. 

It  is  of  no  iinportance  that  the  person  j)aying  the  money  knows 
that  the  claim  is  illegal,  unjust,  or  extortionate,  if  his  goods  are  de- 
tained and  the  party  refuses  to  deliver  them  up  until  the  claim  is  paid, 
its  payment  is  not  voluntarj'.  Thus,  in  Cobh  v.  Charter,  32  Conn. 
558,  the  defendant  had  possession  of  a  chest  of  tools  belonging  to  the 
plaintiff,  which  lie  refused  to  deliver  until  a  bill  that  he  had  against 
the  plaintiff's  son  for  board  was  paid.  The  plaintiff  finally  paid  the 
bill,  and,  in  an  action  to  recover  back  the  amount,  the  court  held  that 
the  payment  was  involuntary,  and  that  he  was  entitled  to  recover  the 
amount  paid  by  him,  with  interest.  So,  where  money,  illegally  ex- 
acted, was  paid  to  release  a  vessel  that  had  been  seized,  it  was  held  an 
involuntary  payment.     Clinton  v.  Strong,  9  Johns.  370. 

The  question  as  to  whether  a  duress  of  goods  existed  or  not  depends 
upon  the  fact  whether  the  party  had  a  right  to  demand  them  as  his 
property,  and  had  done  all  that  he  was  legally  bound  to  do  to  entitle 
him  to  their  delivery.  If  he  has,  in  fact,  no  right  to  the  custody  of 
the  goods  until  he  has  performed  certain  conditions  precedent,  it  is 
not  duress  for  the  person  holding  tliem  to  refuse  to  deliver  them  until 
such  conditions  are  complied  with,  but,  if  he  requires  more  to  be  done 
than  the  party  is  legally  bound  to  do,  the  excess  comes  under  the  head 
of  duress.      Block  v.  United  States,  8  Ct.  of  CI.  461. 

§  15.  Payment  of  illegal  fees.  Fees  illegally  exacted  as  a  condi- 
tion of  releasing  a  person's  person  or  property  from  arrest  or  seizure 
{Clinton  V.  Strong,  9  Johns.  370)  ;  or  for  the  exercise  of  any  privilege 
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to  which  the  party  paying  it  is  entitled  without  the  payment  of 
such  fee,  or  for  the  payment  of  a  less  sum,  are  treated  as  involuntary 
payments  {Robinson  v.  Ezzell,  72  X.  C.  231 ;  Og<lcn  v.  Maxvjell,  3 
Blatchf.  C.  C.  319) ;  as  where  fees  are  illegally  exacted  for  the  release  of 
a  vessel  "wrongfully  seized  {Clinton  v.  Strong,  9  Johns.  370)  ;  or  for 
permits  to  land  passengers  from  a  vessel  under  a  law  having  no  validity 
{Ogden  v.  Maxwell^  3  Blatchf.  C.  C.  319) ;  and,  generally,  when  a  sheriff 
or  other  officer  who  is  authorized  to  exact  certain  fees  from  an  individ- 
ual for  particular  services,  or  on  any  account,  exacts  or  takes  from  hiiu 
more  than  he  is  authorized  by  law  to  take,  and  the  party  pays  them  to 
him,  not  knowing  that  they  are  excessive,  or  to  secure  a  right,  he  can 
recover  back  the  excess  {JSfoulton  v.  Bennett,  18  Wend.  586  ;  Britton 
V.  Frink,  3  How.  [N.  Y.]  102)  ;  or  where  fees  are  exacted  as  a  condi- 
tion for  the  exercise  of  a  right  to  which  the  party  is  entitled,  without 
fee  {Townshend  v.  Dyckman,  2  E.  D.  S.  224 ;  Frye  v.  Lockwood,  4 
Cow.  [N.  Y.]  454;  Bipley  v.  Gelston,  9  Johns.  [X.  Y.]  201) ;  but,  if 
the  fees  are  paid  w^ith  a  knowledge  of  the  fact  that  they  are  excessive, 
or  not  legally  chargeable,  they  cannot  be  recovered  back.  Thus,  where  a 
suit,  in  which  property  was  attached,  was  settled  before  entry,  and  a 
percentage  was  charged  as  a  part  of  the  costs,  against  which  the  plain- 
tifE  protested,  but  finally  paid  it,  it  was  held  that  the  payment  was  vol- 
untary, and  that  the  amount  paid  in  excess  of  what  was  legally  due 
could  not  be  recovered  back.     Rawson  v.  Porter,  9  Me.  119. 

§  16.  Payments  under  protest.  A  person  who,  without  the  com- 
pulsion of  legal  process,  or  duress  of  goods  or  of  the  person,  yields  to 
the  assertion  of  an  invalid  or  unjust  claim  by  paying  it,  cannot  by  a 
mere  protest,  whether  in  writing  or  by  parol,  change  its  cha>racter  from 
a  voluntary  into  an  involuntary  payment.  The  payment  overcomes 
and  nullifies  the  protest.  As  where  a  person,  knowing  that  an  ordi- 
nance of  a  city  requiring  the  payment  of  a  certain  sum  for  a  license, 
takes  out  a  license  and  pays  for  it  under  protest  {Cook  v.  Boston,  9 
Allen,  393 ;  Allentown  v.  Saegar,  20  Penn.  St.  421 ;  2Iays  v.  Cincin- 
nati, 1  Ohio  St.  274;  contra,  see  Leonard  v.  Canton,  35  Miss.  189); 
or  where  a  person,  with  a  knowledge  of  the  facts,  pays  more  costs  in 
an  action  than  are  legally  chargeable  {Rav^son  v.  Porter,  9  Me.  119); 
or  more  than  is  due,  or  a  claim  to  which  there  is  no  validity.  Benson 
V.  Monroe,  7  Cush.  125.  Thus,  where  a  person  knowing  that  certain  lands 
were  not  subject  to  taxation,  paid  the  taxes  assessed  thereon  under  pro- 
test, to  prevent  the  issue  of  tax  deeds,  it  was  held  that  the  payment  was 
voluntary.  Phillips  v.  Jefferson  County,  5  Kans.  412.  So,  where 
the  register  of  lands  refused  to  record  thtj  plaintiff's  docd  until  he  had 
secured  a  certificate  from  the  auditor  that  the  taxes  thereon  had  beea 
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paid,  and  he  paid  the  taxes,  at  the  same  time  protesting  that  he  paid 
them  to  procure  the  registration  of  his  deed,  it  was  held  a  voluntary 
payment.  Smith  v.  Schroeder,  15  Minn.  35.  So,  a  tax  was  assessed 
on  land  under  a  statute  afterward  decided  to  be  unconstitutional,  but 
prior  to  such  decision  the  owner  paid  the  tax,  under  protest,  to  prevent 
a  threatened  sale ;  and  it  was  held  that  the  payment  was  voluntary, 
though  made  under  protest,  and  that  the  money  could  not  be  recovered 
back.  Det/roit  v.  Martin,  34  Mich.  170;  S.  C,  22  Am.  Rep.  512. 
But  where  an  illegal  tax  is  paid,  under  protest,  to  one  having  authority 
to  enforce  its  collection,  it  is  an  involuntary  payment  and  may  be  re- 
covered back.  Lawman  v.  Des  Moines  Co.,  29  Iowa,  310 ;  First  Nat. 
Banh  V.  Waikins,  21  Mich.  483.  And  see  Jersey  City  v.  Riker,  9 
Yroom  (N.  J.),  225 ;  S.  C,  20  Am.  Rep.  386 ;  Rogers  v.  Greenhush, 
58  Me.  390 ;  S.  C,  4  Am.  Rep.  292 ;  Grim  v.  School  District,  57 
Penn.  St.  434. 

The  rule  is  that,  when  a  person  pays  an  illegal  or  unjust  demand, 
without  an  immediate  and  urgent  necessity  therefor,  with  a  full  knowl- 
edge of  all  the  facts,  or,  unless  to  release  his  person  or  property  from 
detention,  or  to  prevent  an  immediate  seizure  of  his  person  or  prop- 
erty, the  payment  is  voluntary,  notwithstanding  it  is  made  under  pro- 
test. Kansas,  etc.,  B.  R.  Co.  Y.Wyandotte  Co.,  16  Kans.  587.  Thus, 
in  the  last-named  case,  all  the  steps  for  determining  the  amount  of  a 
tax  upon  personal  property  had  been  taken,  the  tax  roll  was  complete, 
the  taxes  were  due,  and  the  roll  was  in  the  treasurer's  hands,  and  it 
was  the  treasurer's  duty  at  a  specified  date  (which  had  not  arrived  at 
the  time  when  the  plaintiff  paid  the  tax)  to  issue  a  warrant  to  the 
sheriff  within  sixty  days  thereafter  to  levy  upon  and  sell  sufficient  per- 
sonal property  to  pay  such  taxes.  It  w^as  held  that  a  payment  of  such 
tax  to  the  treasurer  under  a  protest  that  it  was  paid  solely  to  prevent 
the  issue  of  process  to  sell  the  plaintiff's  property,  did  not  change  the 
character  of  the  payment  from  a  voluntary  to  an  involuntary  one.  It 
will  be  seen  that  a  distinction  was  drawn  in  this  case  between  a  pay- 
ment made  to  one  having  no  immediate  authority,  to  enforce  payment, 
and  a  payment  made  to  one  who  has  such  authority,  and  this  is  the 
distinction  running  through  all  the  cases.  A  mere  apprehension  of 
legal  proceedings  is  not  sufficient  to  make  a  payment  compulsory. 
There  must  exist  an  irmnediate  power  or  authority  to  institute  them. 
Ligonier  v.  Acker'rnan,  46  Md.  552. 

The  object  of  a  protest  is  to  take  from  the  payment  its  voluntary 
character,  and  thus  preserve  to  the  party  a  right  of  action  to  recover  it 
back.  It  is  only  available  in  cases  of  coercion  or  duress,  or  where 
undue  advantage  is  taken  of  the  party's  situation,  and  only  serves  as 
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evidence  that  the  payment  was  not  voluntary,  and  in  order  to  be  effica- 
cious there  must  be  actual  coercion,  duress  or  fraud,  presently  existing, 
or  the  payment  will  be  voluntary  in  spite  of  the  protest.  Flower  v. 
Lcmce,  59  N.  Y.  (14  Sick.)  603 ;  Marietta  v.  Slocomh,  6  Ohio  St.  471 ; 
MeMilkm  v.  Richards,  9  Gal.  365  ;  F<yrrest  v.  New  York,  13  Abb. 
Pr.  (N.  Y.)  350 ;  Fleetwood  v.  6%  of  New  York,  2  Sandf.  (IS".  Y.) 
475 ;  Briggs  v.  Boyd,  56  N.  Y.  (11  Sick.)  289  ;  Emmons  v.  Scudder, 
115  Mass.  367. 

As  to  whether  a  person  paying  money  illegall}''  demanded  by  a  pub- 
lic officer,  under  coercion,  must,  in  order  to  preserve  his  right  to  recover 
it  back,  pay  the  same  under  protest,  is  not  clearly  settled.  In  Califor- 
nia the  rule  is  that,  where  the  pereon  demanding  the  money  has  notice 
of  the  illegality  of  the  demand,  a  protest  is  not  necessary,  but  that 
where  he  has  no  such  notice  or  knowledge,  a  protest  is  a  condition  pre- 
cedent to  a  right  of  recovering  it  back.  Meek  v.  McClure,  49  Cal. 
624. 

But  in  Michigan  it  is  held  that  a  protest  under  sucli  circumstances 
is  not  necessary  to  a  recovery  of  tlie  sum  paid,  but  that  in  the  absence 
of  a  protest,  no  interest  is  recoverable.  Atwell  v.  Zeluff,  20  Mich,  118; 
McKee  v.  Campbell,  27  id.  497, 

As  to  personal  or  private  claims,  it  is  held  that,  if  a  person  knowing 
that  he  has  no  legal  claim  against  another,  sues  out  a  legal  process 
against  him  and  seizes  his  property  thereon,  and  the  defendant  acting 
under  the  representations  of  the  plaintiff,  and  Ijeing  unalJe  at  the  time 
to  prove  the  falsity  of  the  claim,  pays  the  amount  without  protest,  he 
may  recover  it  back.  Nickodem/as  v.  East  Saginaio,  25  Mich.  456 ; 
AdaynsY.  Reeves,  68  N.  C.  134;  12  Am.  Rep.  627;  Schommer  v. 
Fa/rwell,  56  111.  542;  Bennett  v.  Healey,  6  Minn.  240;  Curtis  v. 
Fiedler,  2  Black  (U.  S.),  461. 

§  17.  Payments  obtained  by  frand,  deceit,  etc.  Money  that  has 
been  paid  to  another  by  reason  of  his  fraudulent  representations  or 
conduct,  or  of  others  by  his  procurement,  may  always  be  recovered 
back  upon  the  principle  that  fraud  vitiates  aU  contracts.  Ilinsdill  v. 
White,  34  Vt.  558 ;  Catts  v.  Phalen,  2  How.  (U.  S.)  376  ;  Magoffin 
V.  Middrow,  12  Mo.  512 ;  Gibson  v.  Stevens,  3  McLean  (C.  C),  551  ; 
Reynolds  v.  Rochester,  4  Ind.  43.  Thus,  it  has  been  held  that  money 
paid  to  one  as  a  prize  drawn  in  a  lotteiy,  by  fraudulent  means,  may  be 
recovered  back  {Catts  v.  PhaUn,  2  TIow.  [U.  S.]  376);  so,  where  a 
person  procures  money  to  be  paid  to  him  by  false  representations  that  it 
belongs  to  another  {McDonald  v.  Todd,  1  Grant's  Cas.  [Penn.]  17) ; 
or  where  a  person  borrows  money  for  a  third  person  representing  the 
security  to  "be  good  when  he  knows  that  it  is  not  {Prevail  v.  Fitch,  5 
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Whart.  [Penn.]  325) ;  so,  where  one  misrepresents  the  quality  of  the 
security  given  for  a  loan  (  Yantine  v.  Wood^  13  Penn.  St.  270  ;  Bank 
of  MonUjomery  v.  Parrish^  20  Ala.  433)  ;  so  when  a  person  has  pro- 
cured money  to  be  paid  to  him  for  a  loss  under  an  insurance  policy, 
and  it  subsequently  transpires  that  the  loss  was  fraudulent  {McConnel 
V.  Bel.  Mut.  Ins.  Co.,  18  111.  228 ;  Bodge  Co.  Mut  Ins.  Co.  \\ 
Sawyer,  37  Wis.  503) ;  and,  generally,  in  all  cases  where  one  has 
iuduced  another  to  part  with  his  money  by  fraudulent  means  of  any 
kind,  he  is  liable  to  refund  the  same  to  a  person  paying  it  to  him,  in  an 
action  for  money  had  and  received  [Ilinsdill  v.  'White,  34  Vt.  558  ; 
Gorman  v.  Carroll,  7  Allen,  199  ;  Pheteplace  v.  Eastman,  26  Iowa, 
446  ;  Lebanon  v.  Heath,  47  N.  H.  353) ;  pro^^ded  the  plaintiff  first 
offers  to  put  the  defendant  in  statu  quo.  Gilbert  v.  Boss,  1  Strobh. 
(S.  C.)  287 ;  Rogan  v.  Weyer,  5  Hill,  389.  But  the  action  must  be 
brought  by  the  person  defrauded  {Magwire  v.  Hall,  27  Mo.  146) ; 
or,  in  these  States  where  by  statute  the  assignee  of  a  chose  in  action 
may  sue  for  the  same,  by  his  assignee. 

§  18.  Paymeuts  upon  forged  instruments.  A  person  who,  bona 
-fide,  and  in  ignorance  of  the  fact,  pays  money  upon  a  forged  instru- 
ment of  any  kind,  may  recover  it  back  of  the  person  to  whom  it  was 
paid  ( Wilson  v.  Alexander,  4  111.  392  ;  Terry  v.  Bissell,  26  Conn.  23  ; 
Little  V.  Berby,  7  Mich.  325  ;  RicTc  v,  Kelly,  30  Penn.  St.  527 ;  Canal 
Bank  V.  Bank  of  Albany,  1  Hill,  287  ;  Goddard  v.  Merchants''  Bank, 
4  N.  Y.  [4  Comst.]  147) ;  except  in  cases  where  the  person  paying  the 
money  is  chargeable  with  such  negligence  as  estops  a  recoveiy,  as  when 
the  drawee  of  a  bill  of  exchange,  draft  or  check,  pays  it  to  a  bona  fide 
holder  for  value  {Bank  of  St.  Albans  v.  Farmers\  etc..  Bank,  10  Yt. 
141;  Goddard  Y.  Merchants''  Bank,  4:  K  Y.  [4  Comst.]  147;  Van 
Buzer  v.  Hoxoe,  21  K.  Y.  [7  Smith]  531 ;  Bank  of  JJ.  S.  v.  Bank 
of  Georgia,  10  Wheat.  [U.  S.]  333 ;  Stout  v.  Benoist,  39  Mo.  277 ; 
Bodge  v.  Watl.  Exchange  Bank,  20  Ohio  St.  234 ;  5  Am.  Rep.  648 : 
Cooper  V.  Le  Blanc,  2  Strange,  1051);  upon  the  ground  that  a  drawee 
of  a  bill,  draft  or  check,  is  presumed  to  be  familiar  with  the  signature 
of  the  drawer.  Consequently,  the  rule  does  not  apply  when  an  in- 
strument has  been  altered. ;  as  the  signature  being  genuine,  he  is 
justified  in  presuming  that  the  sum  for  which  H  is  drawn  is  correct. 
Goddard  Y.  Merchants' Bank, '^^.Y .  (4  Comst.)  147 ;  Worrall  \. 
Gheen,  39  Penn.  St.  388  ;  Bruce  v.  Bruce,  5  Taunt.  495 ;  Young  v. 
Grote,  4  Bing.  253  ;  Hall  v.  Fuller,  5  B.  &  C.  750. 

In  all  other  instances  a  person  paying  out  money  upon  a  forged, 
counterfeited  or  altered  instrument  may  recover  it  back  unless  he  has 
been  guilty  of  such  laches  as  estop  him.     Thus,  where  a  person  paid 
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money  for  a  promissory  note  with  a  forged  indorsement,  it  was  lield 
that  he  might  recover  back  the  amount  with  interest  {Tei^ry  v.  Bisselly 
26  Conn.  23  ;  Roth  v.  Crissy,  30  Penn.  St.  145);  so,  where  an  adminis- 
trator paid  out  money  upon  a  note  purporting  to  liave  been  made  by  his 
intestate,  but  which  in  fact  was  forged,  it  was  held  that  he  might 
recover  it  back,  as  the  same  rule  could  not  be  applied  in  such  a  case,  as 
would  have  applied  if  the  note  had  been  paid  by  the  intestate  himself 
in  his  life-time.  Wilson  v.  Alexander^  4  111.  392.  So,  where  a 
person  has  received  forged  or  counterfeited  bank  notes  or  coins,  in  pay- 
ment of  a  debt  or  for  property  sold,  he  may  recover  the  amount  of  the 
payor  in  an  action  for  money  had  and  received  {Pindall  v.  North 
Western  Bank,  7  Leigh  [Ya.],  617;  Hargrave  \.  Duseiibury,  2 
Hawks.  [N.  C]  326 ;  Chalmers  v.  Harris,  22  Tex.  265  ;  Young  v. 
Adams,  6  Mass.  182) ;  but  he  must  exercise  reasonable  diligence  in  the 
matter.  One  keeping  a  counterfeit  note  six  months,  hnowiny  it  to  be  so, 
was  thereby  held  disentitled  to  recover  the  amount  of  one  who  inno- 
cently passed  it  to  him  {Raymond  v.  Baar,  13  S.  &  R.  [Penn.]  318 ; 
Union  National  Bank  v.  Baldenwick,  45  111.  375) ;  and  the  same 
rules  apply  to  cases  where  depreciated  money  has  been  received  at  its 
par  value,  in  ignorance  of  the  depreciation.  Bank  of  Missouri  v. 
Benoist,  10  Mo.  519. 

§  19.  Payments  on  illegal  contracts.  When  money  is  voluntarily 
paid  under  an  illegal  contract,  both  parties  being  in  jyari  delicto,  it 
cannot  be  recovered  back.  SjMulding  v.  Bank  of  Muskingum,  12 
Ohio,  544  ;  Jacobs  v.  Stokes,  12  Mich.  381 ;  Barnard  v.  Crane,  1 
Tyler  (Yt.),  457;  Perkins  v.  Savage,  15  Wend.  412;  Wolfe  v. 
Marshal,  52  Mo.  167 ;  Wahaunsee  Co.  v.  Walker,  8  Kans.  431  ; 
Merwin  v.  JIuntington,  'l  Conn.  209  ;  Hoivsonv.  Hancock,  8  T,  It.  575  ; 
Tomkins  v.  Bernet,  1  Salk.  22  ;  Norman  v.  Cole,  3  Esp.  253  ;  Commr^s 
of  Catawba  v.  Setzer,  70  N.  C.  426.  But  it  is  said  that  where  money 
is  contributed  for  an  unlav^jful  puq^ose,  it  may  be  recovered  back  at 
any  time  before  it  has  actually  been  used  for  such  purpose.  Taylor  v. 
Bowers,  J..  R.,  1  Q.  B.  Div.  291;  16  Eng.  Rep.  348;  Bailey  v. 
CMahony,  33  N.  Y.  Superior  Ct.  239.  See,  also,  similar  in  principle, 
White  v.  Franklin  Bank,  22  Pick.  181  ;  Spring  v.  Coffin,  10  Mass. 
31.  That  is,  where  a  contract  is  simply  void,  but  not  criminal,  money 
paid  in  pursuance  of  it  may  be  recovered  back  so  long  as  it  remains 
executory.  Broion  v.  Ti-mrnany,  20  Ohio,  86  ;  Pepper  v.  Haight,  20 
Barb.  429  ;  Skinner  v.  Henderson,  10  Mo.  205  ;  Woodworth  v.  Bennett^ 
43  N.  Y.  (4  Hand)  273 ;  3  Am.  Rep.  706 ;  Bailey  v.  Belmont,  10  Abb. 
Pr.  (IST.  S.  N.  Y.)  270.  By  "  in  pari  delicto ''  is  meant  when  the  parties 
are  in  equal  fault.  That  is,  when  they  are  on  an  equal  footing  as  to  the  ua- 
YoL.  lY.  —03 
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ture  and  character  of  the  enterprise  in  which  the  money  is  to  be  invested, 
in  which  case  the  courts,  either  of  hiw  or  equity,  will  give  no  relief ; 
but  when  the  party  paying  the  money  is  not  aware  of  the  illegal 
character  of  the  transaction,  or  when  the  money  is  extorted  from  him 
by  duress  either  of  the  person  or  goods,  he  may  recover  it  back  {Mobile 
Branch  Bank  v.  Scott^  7  Ala.  107 ;  Welh  v.  Fulchire,  3  Ired.  [N.  C] 
485 ;  Boutelle  v.  Melendy^  19  N.  H.  196 ;  Wyman  v.  Fislce,  3  Allen, 
238  ;  Carey  v.  Prentice,  1  Root  [Conn.],  91 ;  Concord  v.  Delaney,  58 
Me.  309)  ;  and  the  same  rule  applies  when  the  money  is  paid  under  a 
contract  that  is  void  upon  grounds  of  public  policy.  Liness  v.  Sesing, 
44  111.  113  ;  Tyler  v.  Smith,  18  B.  Monr.  (Ivy.)  793.  Thus,  it  has  been 
held,  that  money  jDaid  to  stop  a  criminal  prosecution  for  a  felony 
{Barclay  v.  Brechenridge,  4  Mete.  [Ky.]  374) ;  or  for  losses  in  a  stock 
jobbing  transaction  (  Wyman  v.  Fiske,  3  Allen,  238)  ;  or  to  procure  a 
person  to  be  nominated  for  an  office  {Liness  v.  Hesing,  44  111.  113)  ;  and, 
generally,  for  any  purpose  that  is  prohibited  by  law  or  that  is  against 
public  policy,  cannot  be  recovered  back.  Comm^rs  of  Catawba  v.  Setzer, 
70  K.  C.  426 ;  Lush  v.  Patton,  id.  701.  But,  where  the  act  is  only 
illegal  as  to  the  party  receiving  the  money,  a  different  rule  prevails, 
as  where  by  statute  it  is  made  unlawful  to  sell  intoxicating  liquors  or 
to  take  more  than  a  certain  rate  of  interest  upon  a  loan,  the  pur- 
chaser of  the  liquors  {Adams  v.  Goodnow,  101  Mass.  81 ;  Laport  v. 
Bacon,  48  Vt.  176)  ;  or  the  payor  of  the  interest  may  recover  back  the 
money  paid  ( Cross  v.  Bell,  34  N.  H.  83  ;  Wheaton  v.  Hihbard,  20 
Johns.  290 ;  Boardman  v.  Roe,  13  Mass.  105, 

So,  where  a  payment  is  prohibited  by  law,  the  amount  paid  may  be 
recovered  \)?i(^ {Association  v.  Ellslin,  6  Phila.  [Penn.]  6;  Curtis  v. 
Leavitt,  15  N.  T.  [1  Smith]  9) ;  so,  where  money  is  paid  upon  a  void 
consideration  {Sjyri^ig  v.  Coffin,  10  Mass.  31)  ;  or  where  a  man  is 
cheated  out  of  his  money,  although  in  playing  a  game  forbidden  by 
law.  Webb  v.  Fxdxhire,  3  Ired.  (IST.  C.)  485.  So,  where  money  is 
paid  upon  an  invalid  contract,  that  cannot  be  enforced  by  law,  as  where 
it  is  void  under  the  statute  of  frauds,  it  may  be  recovered  back  if  the 
person  to  whom  it  was  paid  refuses  to  perform  specifically  {Marsh  v. 
WycJcoff,  10  Bosw.  [N.  Y.]  202 ;  Reynolds  v.  Harris,  9  Cal.  338 ; 
Phillips  V.  Hudson,  31  IST.  J.  Law,  143)  ;  but  not  if  the  party  to  whom 
it  is  paid  offers  to  perform  {Beaman  v.  Buck,  17  Miss.  209  ;  Congdon 
V.  Perry,  13  Gray,  3  ;  Collier  v.  Coates,  17  Barb.  471  ;  Bennett  v. 
Phelp.^,  12  Minn.  327. 

§  20.  Payment  of  illegal  interest.  When  the  law  fixes  the  legal 
rate  of  interest,  and  prohibits  the  taking  of  a  greater  rate,  all  interest 
charged  and  paid  in  excess  of  the  legal  rate  may  be  recovered  back  in 
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an  action  for  money  had  and  recei\-ed.  Wheatoii  v.  Ilibhard,  20 
Johns.  290 ;  Thomas  v.  SJioetnaker,  6  W.  <k,  S,  (Penn.)  179  ;  Berry  v. 
Makepeace^  3  Ind.  154 ;  Cross  v,  Bell^  34  N.  H.  S3 ;  Boardman  v. 
Boe,  13  Mass.  105  ;  Scott  v,  Leary,  34  Md.  389  ;  State  Bank  v.  ^/w- 
minger,  7  Blackf.  (Ind.)  105.  But  if  the  contract  does  not  provide  for 
the  payment  of  interest  at  aU,  and  the  party,  supposing  that  it  was  upon 
interest,  paid  interest,  it  was  held  that  it  could  not  be  recovered  back 
{Buel  V.  Bou(/hto7i,  2  Denio,  91) ;  so,  in  Minnesota,  in  Nutting  v.  Mc- 
Cutcheon,  5  Minn.  382,  it  was  held  that  where  the  parties  verbally 
agreed  upon  the  payment  of  interest  at  the  current  rate  of  seven  per 
cent,  but  payments  were  in  fact  made  at  a  higher  rate,  that  the  excess 
could  not  be  recovered  back.  But  in  Vermont,  in  Stevens  v.  Fisher, 
23  Vt.  272,  it  was  held  that  where  a  greater  rate  of  interest  than  that 
provided  by  law  was  taken,  it  was  immaterial  to  the  right  of  recovery, 
whether  the  excessive  rate  was  paid  in  pursuance  of  an  usurious  agree- 
ment made  at  the  time  when  the  contract  was  entered  into  or  not,  but 
m  that  State  the  statute  provides  that  if  any  greater  rate  of  interest 
than  six  per  cent  shall  be  taken  for  the  use  of  money,  the  excess  may 
be  recovered  back.  There  is  an  apparent  inconsistency  in  permitting 
a  person  to  recover  back  usurious  interest  paid  upon  a  contract,  unless 
the  statute  provides  therefor,  as  the  payment  is  certainly  voluntary, 
and  the  party  by  resisting  the  claim  could  prevent  its  recovery  ; 
and  although  it  may  be  true  that  it  is  more  economical  to  pay  the  ex- 
cessive rate  than  to  litigate  the  question,  yet,  in  all  other  instances, 
except  where  there  is  duress,  coercion  or  fraud,  a  party  is  bound  to 
stand  upon  and  defend  his  rights  at  his  peril,  and  there  would  seem  to 
be  no  good  reason  why  the  same  rule  should  not  prevail  as  to  usurious 
interest. 

§  21.  Payments  without  consideration.  Of  course,  where  money 
is  given  to  a  person  as  a  voluntary  gift,  it  cannot  be  recovered  back  ; 
but  where  it  is  paid  to  a  person  under  a  contract  by  which  the  person 
paying  expects  to  receive  something  of  value,  and  it  proves  valueless, 
or  where  it  is  paid  to  secure  a  certain  right  or  privilege,  and  it  proves 
utterly  inoperative  for  such  purpose,  it  may  be  recovered  back  ;  as 
where  a  person  pays  money  for  an  insurance  that  never  attaches  {Haz- 
ard V.  Franklin  Ins.  Co.,  7  R.  I.  429) ;  or  where  a  slave,  already  tree, 
pays  money  to  his  master  to  secure  his  freedom  {Curranee  v.  McQueen,  2 
Paine's  C.  C.  109) ;  or  money  is  paid  to  a  municipal  corporation  for  a 
license  which  it  had  no  power  to  grant.  Leonard  v.  Canton,  35  Miss. 
189.  But  in  these  cases  the  recovery  proceeds  upon  tlie  ground  that  there 
was  dk  failure  of  consideration,  and  n.ot  that  the  money  wa.s  paid  with- 
out consideration.     As  in  that  case,  in  the  absence  of  duress,  coercion 
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or  fraud,  the  payment  would  be  voluntary  and  gratuitous.  Speise  v. 
McCoi/,  6  W.  &  S.  (Penn.)  485  ;  Gibhs  v.  Swift,  12  Gush.  393.  See  § 
22  for  a  fuller  treatment  of  the  subject. 

§  22.  Payment  upon  a  consideration  that  lias  failed.  Money 
that  is  paid  by  one  to  another  upon  a  consideration  that  has  entirely 
failed,  as,  where  it  was  paid  in  consideration  of  something  which  was 
agreed  to  be  done,  but  which  was  never  performed  {Ki7%g  v.  Hutchins, 
28  ]^.  H.  561  ;  Gongdon  v.  Perry,  13  G-ray,  3  ;  Beaman  v.  Buck,  IT 
Miss.  209  ;  PhUUpSY.  Hudson,  31  IT.  J.  Law,  143  ;  Rioha/rd  v.  Allen, 
17  Me.  296  ;  Hickock  v.  Eoyt,  33  Conn.  553  ;  White  v.  Merrell,  32 
111.  511  ;  Leacli  v.  Tilton,  40  N.  H.  473)  ;  or  for  property  the  title  to 
which  has  failed  in  all  those  cases  where  the  law  implies  a  warranty  of 
title,  either  because  the  vendor  had  no  title,  or  because  he  fails  to  do 
that  which  he  was  bound  to  do  to  perfect  it.  Phillips  y.  Hudson,  31 
K.  J.  Law,  143;  Pennington\.  Clifton,  lOlnd.  172;  Murray  y.  Car- 
ret,  3  Call.  (Ya.  )  373 ;  Lebanon  v.  Heath,  47  N.  H.  353.  Thus 
where  money  is  paid  for  efforts  to  be  used  in  procuring  a  pardon  of  a 
criminal  and  no  efforts  are  ever  made  {Adams  Express  Co.  v.  Reno,  48 
Mo.  264) ;  so  where  a  town  paid  money  to  a  substitute  broker  for  a  substi- 
tute who  proved  to  be  a  deserter,  and  was  dropped  from  the  credit  of 
the  town  {Lebanon  v.  Heath,  47  N.  H.  353) ;  so,  where  a  person  pur- 
chased a  draft,  and  having  lost  it,  the  drawer  refused  to  give  a  dupli- 
cate {Murray  v.  Garret,  3  Call.  [Va.]  373) ;  or  where  he  has  paid 
money  for  property  that  proves  utterly  worthless,  where  there  is  a 
warranty  express  or  implied,  or  that  proves  n  ot  to  be  as  warranted,  or 
where  it  proves  to  be  different  from  what  it  was  represented  to  be  by 
the  seller,  the  purchaser  may,  by  tendering  back  the  property,  recover 
the  sum  paid,  in  an  action  for  money  had  and  received,  if  he 
prefers  to  do  that,  instead  of  proceeding  for  damages  for  a  breach  of 
warranty,  or  for  deceit.  Way  v.  Cutting,  17  N.  H.  450  ;  Dutricht 
V.  Melchor,  1  Dall.  (Penn.)  428  ;  Wilson  y.  Jordon,  3  S.  &  P.  (Ala.) 
92  ;  Bradford  v.  Manly,  13  Mass.  139  ;  Conner  v.  Henderson,  15  id. 
319.  So  where  a  person  draws  an  order  in  favor  of  one  upon  another, 
but,  before  the  order  is  presented,  directs  the  person  upon  whom  it  is 
drawn  not  to  pay  it,  the  drawee  may  recover  the  amount  as  for  money 
had  and  received  of  the  drawer  {Child  v.  Moore,  6  N.  H.  33) ;  so 
where  money  is  paid  for  property  which  the  payee  refuses  to  deliver 
{Harrison  v.  Chilton,  5  Yerg.  [Tenn.]  293  ;  Hancock  v.  Tanner,  4  S. 
<fe  P.  [Ala.]  262  ;  DaAjis  v.  Marston,  5  Mass.  199) ;  so,  where  money  is 
paid  for  certain  land  which  is  deeded,  and  no  land  exists  of  the  de- 
scription contained  in  the  deed  {Dutricht  v.  Melchor,  1  Dall.  [Penn.] 
428) ;  so,  when  money  is  paid  as  advance  rent  of  premises,  which  the 
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owner  conveys  to  a  tliird  person  before  the  lease  is  made  (  Weeks  v. 
Hunt,  13  Yt.  144) ;  so,  where  a  person  pays  money  under  a  verbal 
agreement  for  land  with  a  house  on  it,  and  before  the  land  is  conveyed 
the  house  is  burned,  he  may  recover  back  the  money  paid  {Tliompson 
^.  Gould,  20  Pick.  134) ;  and,  generally,  in  all  cases  where  the  consid- 
eration for  which  money  was  paid  fails  through  no  fault  of  the  payor, 
he  may  recover  it  back.  Pindall  v.  North  Western  Bank,  7  Leigh  (Va.) 
617 ;  Barnes  v.  Baylies,  18  Yt.  480 ;  Earle  v.  De  Witt,  6  Allen,  520  ; 
Steele  v,  Hobhs,  16  Dl.  59;  G-riggs  r.  Morgan,  9  Allen,  37;  Strong  v. 
Bliss,  6  Mete.  393  ;  Lyon  v.  Anncdyle,  4  Conn.  350 ;  Putnamx.  Westcott, 
19  Johns.  73  ;  Smith  v.  McCluskey,  45  Barb.  610.  But  in  order  to  re- 
cover, the  plaintiff  must  show  that  he  paid  money,  or  that  which  was 
accepted  as,  or  has  been  converted  into  money  (  Van  Ostrand  v.  Reed, 
1  Wend.  424) ;  and  the  failure  of  consideration  must  be  total.  Free- 
man v.  Qalbraith,  Wright  (Ohio),  591  ;  Charlton  v.  Lay,  5  Humph. 
(Tenn.)  496  ;  Miner  v.  Bradley,  22  Pick.  457;  Beghie  v.  Phosjyhate 
Seimge  Co.,  L.  R.,  10  Q.  B.  491  ;  14  Eng.  Rep.  296. 

§  23.  Rescinded  or  abandoned  contract.  In  all  cases  where 
money  has  been  paid  to  a  person  in  pursuance  of  an  executory  con- 
tract, and  he  has  the  power  to  and  does  rescind  the  same,  or  even 
where  he  is  legally  bound  to  perform,  but  refuses  to  do  so,  the  payor 
may  recover  back  the  money  paid.  Stevens  v.  Lyford,  7  N.  H.  360 ; 
Ilolhrook  V.  LMhrook,  30  Yt.  432  ;  Gillett  v.  Maijnard,  5  Johns.  85  ; 
Wilson  V.  Yan  Winkle,  7  111.  684;  Pharr  v.  Bachelor,  3  Ala.  237; 
Graham  v.  Chandler,  38  Yt.  559 ;  Martin  v.  Ilovnl,  3  Brev.  (S.  C.) 
547.  So,  too,  where  money  has  been  paid  to  one  for  a  certain  pur- 
pose and  he  fails  or  refuses  to  perform  as  agreed,  the  payor  may 
rescind  the  agreement  and  recover  back  tlie  amount  paid  {Aj^pleton  v. 
Chase,  19  Me.  74) ;  but  if  he  has  derived  any  benefit  under  the  conti-act 
the  amount  of  the  benefit  must  be  deducted.  Richards  v.  Allen,  17 
Me.  296.  If  a  parol  contract  for  the  purchase  of  land  is  entered  into 
and  money  is  paid  thereon,  and  the  owner  of  the  land  refuses  to  con- 
vey {Bennett  v.  Phelj^s,  12  Minn.  327;  Congdon  v.  Perry,  13  Gray, 
3  ;  Marsh  v.  Wych/f,  10  Bosw.  202) ;  or  has  conveyed  it  to  another 
{Goddard  v.  Mitch-ell,  17  Me.  366)  ;  or  cannot  give  a  title  to  the 
premises  ( Way  v;  Raymond,  16  Yt.  371) ;  witliout  the  default  or 
wrong  of  the  payor ;  or  where  the  parties,  by  mntual  consent,  have 
rescinded  the  contract,  he  may  recover  back  the  money  paid.  Graham 
V.  ChandUr,  38  Yt.  559;  Bximan  v.  Sirnmo7is,  7(>  X.  C.  43;  Tomp- 
kins \.  Seely,  29  Barb.  212;  Smith  v.  Laml,  26  Til.  396.  But  he 
cannot  maintain  the  action  so  long  as  he  is  in  the  peaceable  and  undis- 
turbed possession  of  the  land  {Cope  \.  Willi >'ms.  i   Ala.   362);     lor 
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can  a  recovery  be  had,  because  the  payee  cannot  convey  a  title  to  the 
premises,  if  the  payor  knew  that  he  had  no  title  when  he  paid  the 
money  (  Vest  v.  Weir,  4  Blackf.  [Ind.]  135)  ;  but  if  the  parties  sup- 
pose he  has  a  title,  when,  in  fact,  he  has  not,  a  recovery  may  be  had 
{Holbrook  V.  Ilolbrooh,  30  Vt.  432) ;  as  in  such  a  case  the  contract  is  a 
nullity.  Pi])Mn  v.  James,  1  Humph.  (Tenn.)  325.  The  same  rule 
applies  to  contracts  of  all  kinds,  whether  for  real  estate,  personal  prop- 
erty, services  or  for  any  purpose.  Money  j^aid  in  pursuance  of  a  con- 
tract which  is  rescinded  by  the  mutual  consent  of  the  parties,  or  by 
reason  of  the  laches  or  default  of  the  payee,  may  always  be  recovered 
back  if  the  payor  is  not  in  default  in  any  resjDect.  But  in  order  to 
recover,  the  rescission  must  be  complete.  It  cannot  be  affirmed  in 
part  and  rescinded  in  part,  except  by  mutual  consent  {Mmer  v.  Brad- 
ley, 22  Pick.  457) ;  nor  can  it  be  recovered  back  if  both  parties  are  in 
default  {Bales  v.  Weddle,  14  Ind.  349) ;  nor  if  the  contract  still  remains- 
executory  and  open.     Banks  v.  Adams,  23  Me.  259. 

§  24.  Failure  of  title.  Where  money  is  paid  for  personal  property 
in  ignorance  of  the  facts,  the  law  implies  a  warranty  of  title,  and  if  it 
turns  out  that  the  vendor  had,  in  fact,  no  title,  the  money  may  be-i 
recovered  back  {Sanders  v.  Hamilton,  3  Dana  [Ky.],  550;  Stuart  y. 
Wilhins,  Doug.  IT,  21;  Phelps  y.  Vonant,  30  Yt.  277;  Dutricht  v. 
Melchor,  1  Dall.  [Penn.]  428) ;  and  the  same  rule  apjilies  where  a. 
person  has  entered  into  a  contract  to  sell  or  has  sold  real  estate  to 
which  he  can  give  no  title  {Earle  v.  Bickford,  6  Allen,  549 ;  Way  v. 
Raymond,  16  Yt.  371 ;  Bill-  v.  Wareham,  7  Mete.  438  ;  McLean  v. 
Martin,  45  Mo.  393) ;  except  in  cases  where  the  purchaser  knows  the 
nature  of  his  title  or  claim  thereto,  or  where,  without  fraud  on  the 
vendor's  part,  the  j)urcliase  simply  involves  a  quit-claim  deed.  Soper 
V.  Stevens,  14  Me.  133 ;  Sheldon  v.  Harding,  44  111.  68 ;  Clare  v. 
La7nb,  L.  P.,  10  C.  P.  334;  12  Eng.  Pep.  399 ;  23  W.  P.  389.  But, 
in  order  to  warrant  a  recovery,  the  failure  of  title  must  be  complete, 
so  as  to  amount  to  a  complete  nullity.  See  p.  501,  §  23  ;  Earle  v.  Bickr 
ford,  6  Allen,  549.  Where  the  purchaser  knew  the  nature  of  the  ven- 
dor's title  at  the  time  of  purchase  and  there  was  no  promise  to  perfect 
it,  the  money  paid  cannot  be  recovered  back,  Woodard  m.  Cowing, 
13  Mass.  216;  Soper  v.  Stevens,  14  Me.  133;  Chapman  \.  Spellerr,  14 
Q.  B.  621 ;  Jur.  652 ;  Putenlaugh  v,  Winchester,  29  111.  194. 

§  25.  Moral  or  equitaWe  consideration.  Where  there  is  no  fraud 
on  the  part  of  the  payee,  nor  mistake  in  a  matter  of  fact,  money  paid 
to  one  where  there  is  no  legal,  1)ut  is  in  fact  a  moral  obligation  to  pay 
it,  cannot  be  recovered  back.  Lowry  v.  Bourdieu,  Doug,  468  ;  Andree 
V.  Fletcher,  3  T.  P.  266.     The  action  is  an  equitable  one,  and  the 
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rights  of  tlie  parties  are  settled  upon  equitable  principles,  therefore, 
whenever  the  defendant,  upon  equUMe  grounds,  is  entitled  to  retain 
the  money,  it  cannot  be  recovered  back.  It  is  a  liberal  action,  and 
will  lie  in  all  cases  where  ex  ceqtio  et  hono  the  defendant  ought  to  have 
refunded  the  money,  and  not  otherwise.  Morris  x.  Tarin^  1  Dall.  (Penn.) 
147;  Jamison  v.  Ludlow,  3  La.  Ann.  492;  Foster  v.  Kirhy,  31  Mo. 
496 ;  Farmer  v.  Arundel,  2  W.  Bla.  824.  Thus  where  money  is  paid 
upon  a  debt  barred  by  the  statute  of  limitations  {Foster  v,  Kirhy,  31 
Mo.  496 ;  Bize  v.  Dickason,  1  T.  R.  285),  or  where  he  pays  the  balance 
of  a  debt  that  he  had  previously  been  dischai-ged  from  by  payment  of 
a  part  of  the  amount  due  {Jamison  v.  Ludlow,  3  La.  Ann.  492  ;  Wil- 
son V.  Ray,  10  Ad.  &:  El.  82),  or  where  money  is  paid  under  a  contract 
void  under  the  statute  of  frauds,  which  the  other  offers  to  perform,  the 
money  cannot  be  recovered  back,  because,  although  there  was  no 
legal,  yet  there  was  a  moral  obligation  to  pay,  and  the  law,  applying 
the  docti'ines  of  strict  equity  between  the  parties,  will  not  permit  it  to 
be  recovered  back  {Marsh  v.  Wykoff,  10  Bosw.  [N.  Y.]  202 ;  Congdon 
V,  Perry,  13  Gray,  3 ;  Bennett  v.  Phelps,  12  Minn.  327),  and,  gener- 
ally, in  all  cases  where,  in  equity  and  good  conscience,  the  payor  ought 
to  have  paid  the  money,  he  cannot  recover  it  back,  although,  legally, 
he  was  under  no  obligations  to  pay  it.  Edgar  v.  Shields,  1  Grant's  Cas. 
(Penn.)  361;  New  YorkY.Erhen,  10  Bosw.  (N.  Y.)  189;  Jackson 
V.  Ferguson,  2  La.  Ann,  723 ;  Bize  v,  Dickason,  1  T.  R.  285 ;  Cart- 
wright  V.  Rowley,  2  Esp.  723. 

§  26.  Payments  not  credited  or  applied.  Where  money  is  paid 
upon  a  debt  or  obligation  against  the  payor,  and  not  cradited  to  the 
payor  thereon,  and  the  claim  is  afterward  sued  and  a  judgment  for 
the  full  amount  recovered  which  is  paid,  the  person  paying  it  cannot 
maintain  an  action  for  the  sums  paid  by  him,  but  which  were  not  cred- 
ited. If  lie  sets  up  such  payments  in  defense,  he  is  precluded,  because 
the  facts  have  been  found  against  him ;  if  he  fails  to  do  so,  he  \vaives  the 
claim  and  is  estopped  from  ever  afterward  setting  up  any  legal  claim 
thereto  (6Wy  v.  Gale,  13  Vt.  639;  Weeks  v.  Thomas,  21  Me.  465; 
Loring  v.  Mansfield,  17  Mass.  394;  Mitchell  v.  Sanford,  11  Ala.  695; 
Decker  v.  Adams,  28  N.  J.  Law,  511 ;  Binck  v.  Wood,  43  Barb.  315  ; 
Ilagar  v.  Springer,  60  Me.  436)  ;  and  the  same  rule  applies  where  a 
person,  knoioimj  that  he  has  paid  money  upon  a  chiini  which  tlie  other 
refuses  tu  ii.d  'l■^L'  or  deduct  from  the  claim,  pays  the  whole  of 
it.  In  such  case,  the  payment  is  treated  as  voluntary.  Decker 
v.  Adams,  28  N.  J.  Law,  511.  In  such  case,  he  is  bound  to  resist  the 
double  payment,  which  he  may  do  by  tendering  the  sum  actually 
due  and  compelling  the  holder  to  bring  an  action  thereon,  or  he  may 
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at  once  and  before  payment  of  any  part  of  the  claim,  upon  the  refusal 
of  the  holder  to  deduct  the  amount,  sue  for  and  recover  back  the  sum 
paid,  of  the  person  to  whom  he  paid  it.  Eastman  v.  Hodges^  1  D- 
Chip.  (Yt.)  101.  Of  course,  the  payment  of  money  upon  a  negotiable 
instrument  before  it  is  due,  which  is  not  indorsed  by  the  payee,  where 
the  note  is  transferred  io  iJjona  fide  holder  before  due,  may  be  recovered 
back,  as  the  defense  of  payment  in  such  case  could  not  be  made.  But  in 
all  cases  where  the  payment  could  be  insisted  on  in  defense  to  an  action 
upon  the  claim,  a  payment  without  a  deduction  of  the  amount  pre- 
cludes the  payor  from  ever  recovering  it  back  {Loomis  v.  Pulver,  9  Johns. 
211),  and  this  is  the  case  whether  the  payment  extended  to  a  part  only, 
or  the  whole  of  the  claim.  Lewis  v.  Pulver,  id. ;  Walker  v.  Ames,  2 
Cow.  428  ;  Fuller  v.  Shattuck,  13  Gray,  TO  ;  Be  Sylva  v.  Henry,  3 
Port.  (Ala.)  132 ;  Tilton  v.  Gordon,  1  jST.  H.  33.  But,  where  money 
is  paid  to  a  person  for  one  purpose,  and  he  applies  it  to  another,  or  if 
he  refuses  to  apply  it  to  the  purpose  designated,  the  payor  may,  although 
it  was  given  to  him  to  apply  upon  a  particular  debt  due  to  him,  instantly 
upon  such  wrongfid  appropriation  or  refusal  to  apply  it  as  directed 
sue  for,  and  recover  it  back,  and  this  is  generally  the  safest  measure  to 
adopt.  Eastman  v.  Hodges,  1  D.  Chip.  (Yt.)  101;  Randolph  v. 
Planters' ,  etc.,  Bank,  7  Rich.  (S.  C.)  131 ;  M'Nielly  v,  Bicftardson, 
4  Cow.  607;  Guthrie  v.  Hyatt,  1  Harr.  (Del.)  446. 

Money  paid  upon  a  mortgage,  whether  of  real  estate  or  personal  prop- 
erty, cannot  be  recovered  back,  although  the  mortgagee  afterward  fore- 
closes his  mortgage  and  takes  all  the  mortgaged  property  thereon. 
The  defendant  can  only  save  his  rights  by  payment  of  the  full  sum 
due.  Fitch  V.  Coit,  1  Root  (Conn.),  266  ;  Morton  v.  Chandler,  6  Me. 
142.  Of  course,  the  doctrine  previously  stated,  as  to  a  second  paying 
of  a  claim  that  has  once  been  paid,  does  not  apply  where  the  payment  is 
induced  by  duress  {Snowdon  v.  Bavis,  1  Taunt.  359),  or  where  the 
previous  payment  had  been  made  by  another,  and  the  payor  was  ignor- 
ant of  the  fact,  or  where  the  payment  w^as  made  by  mistake,  or  in  for- 
getfulness  of  the  previous  payment.  Kelly  v.  Solari,  9  M.  A:  W.  54; 
Lucas  V.  WorswicTi,  1  M.  &  Robt.  293. 

§  27.  Payment  upon  award,  judgment,  execution,  etc.  When 
money  has  been  paid  under  an  award  of  arbitrators,  fairly  obtained 
{BulUey  v.  Stewart,  1  Day  [Conn.],  130;  Homes  v.  Aery,  12  Mass. 
134)  ;  or  upon  a  valid  judgment  rendered  by  a  court  of  competent  ju- 
risdiction, it  cannot  be  recovered  back  so  long  as  such  judgment  remains 
in  force  {EirUim  v.  Brown,  A  Humph.  [Tenn.]  174;  Morton  v. 
Chandler,  7  Me.  45  ;  White  v.  Ward,  9  Johns.  232 ;  Homer  v.  Fish, 
1  Pick.  439  j    Gordon  y.  Mayor  of  Baltimore,^  Gill   [Md.],  231; 
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lloldeii  V.  Curtis^  2  X.  II,  61;  Binck  v.  Wood^  -±3  Barb.  315);  and 
this  is  so,  no  matter  how  luijust  the  jndgment  may  be,  as  where  it  is 
for  the  full  amount  of  a  claim,  a  part  of  which  has  been  already  paid 
{Footman  v.  Stetson,  32  Me.  17;  Binck  v.  Wood,  43  Barb.  315; 
Hagar  v.  Springer,  6<>  Me.  436  ;  Broughton  v.  Mcintosh,  1  Ala.  103) ; 
and  the  same  rule  prevails  as  to  money  paid  on  foreign  judgments. 
Rapelje  v.  Eniory,  2  Dall.  (Peun.)  231 ;  Messier  v.  Atnery,  1  Yates 
(Penn.),  533.  The  rule  is  not  affected  by  the  fact  that  the  claim  upon 
which  the  judgment  was  rendered  was  for  property,  the  title  to  which 
has  failed  [Holden  v.  Curtis,  2  IS".  H.  61) ;  or  that  it  had  in  fact 
been  previously  paid.  James  v.  Ca/uit,  2  Brev.  (S.  C.)  174.  There 
must  be  some  final  determination  of  disputes,  and  the  law,  upon 
grounds  of  public  policy,  invariably  treats  all  judgments  of  competent 
tribunals,  regularly  entered,  as  conclusive  upon  the  rights  of  the  par- 
ties, until  reversed  or  set  aside.  Chace  v.  2fay,  Brayt.  (Vt.)  25  ;  Car- 
ter V.  Canterhury,  3  Conn.  461 ;  Loring  v.  Mansfield,  17  Mass.  394  ; 
Cobb  v.   Curtis,  8  Johns.  470. 

Where,  however,  a  judgment  has  been  in  whole  or  in  part  paid,  and 
the  creditor  levies  execution  for  and  collects  the  whole,  the  amount 
previously  paid  may  be  recovered  back,  as  in  such  case  the  money  is 
treated  as  having  been  paid  over  again  by  compulsion  of  legal  process. 
Natchez  Ins.  Co.  v.  Helm,  21  Miss.  182 ;  Hale  v.  Passmore,  4  Dana 
(Ky.),  70 ;   Catterlin  v.  Soinermlle,  22  Ind.  482. 

§  28.  Payment  of  judgineiits  afterward  reversed.  While  a 
judgment  is  in  full  force,  it  is  binding  upon  the  parties,  and  its  pay- 
ment, whether  voluntarily  or  by  enforced  collection,  is  conclusive  upon 
the  parties,  but  if,  after  payment,  the  judgment  is  reversed,  the  money 
paid  may  be  recovered  back  in  an  action  for  money  had  and  received 
(  Williams  V.  Sim?no7is,  22  Ala.  425 ;  Duncan  v.  Kirkjmtrick,  13  S. 
&  R.  [Penn.]  292 ;  Maghee  v.  Kellogg,  24  Wend.  32 ;  Jamaica  v, 
Guilford,  2  D.  Chip.  [Yt.]  103 ;  Glover  v.  Foote,  7  Blackf .  [Ind.] 
293) ;  unless  there  are  some  equitable  grounds  upon  which  the  judg- 
ment creditor  is  still  entitled  to  retain  it  {Steioart  v.  Conner,  9  Ala. 
803  ;  Dupuy  v.  Boelmck,  7  id.  484) ;  as  where  a  judgment  against  a 
garnishee  was  reversed  for  a  mere  irregularity,  and  it  appeared  that 
the  amount  he  paid  thereon  was  justly  due  to  the  original  defendant, 
and  by  him  to  the  original  plaintiff,  it  was  held  that  it  coidd  not  be 
recovered  back,  i)^^na/?^  v.  TT'arf,  5  Stew.  tfePort.  (Ala.)  119.  In  the 
aljsence,  however,  of  any  such  equitable  gr<junds  for  its  retention,  it 
may  be  recovered  back,  even  though  a  new  trial  is  ordei-ed,  as  the 
right  of  recovery  dates  from  the  reversal.  Bank  of  WnJdngton  v. 
Neale,  4  Cr.  {C.  C.)  627. 
Yoc.  lY.— 64 
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§  29.  Illegal  taxes,  assessments,  etc.  An  illegal  tax,  voluntarily 
paid,  cannot  be  recovered  back  although  paid  under  protest,  unless  the 
person  to  whom  it  was  paid  had  authority  to  enforce  its  immediate 
payment.  Allentown  v.  Saeger,  20  Penn.  St.  421 ;  Stickney  v.  Bangor^ 
3(»  ^[e.  404;  Second  TInwersalist  Society  v.  Providence,  6  K.  I.  235; 
31orris  v.  Mayor  of  Baltimore^  5  Gill  (Md.),  244  ;  Christy  v.  St.  Louis, 
20  Mo.  143  ;  Lima  v.  JenTcs,  20  Ind.  301 ;  Sandford  v.  Neio  York,  33 
Barb.  147;  BiccJcnall  v.  Stony,  46  Cal.  589;  13  Am.  Eep.  220  ;  Brad- 
ford V.  Chicago,  25  111.  411 ;  Watson  v.  Princeton,  4  Mete.  599  ;  Camp- 
hell  V.  2}^ew  Orleans,  12  La.  Ann.  34  ;  State  v.  Powell,  44  Mo.  436  ;  Clay- 
cornh  v.  McCoy,  48  111.  110  ;  Lee  v.  Templeton,  6  Gray,  579.  And  this  is 
so,  even  though  he  was,  at  the  time  when  the  tax  was  paid,  not  aware  of 
its  invalidity,  unless  its  invalidity  depended  upon  a  certain  state  of 
facts  of  which  the  payor  was  not  aware.  Kraft  v.  KeohuTc,  14  Iowa, 
86  ;  Goddard  v,  Seymour,  30  Conn.  394 ;  Espy  v.  Fort  Madison,  14 
Iowa,  226 ;  Kansas  Pacific  P.  P.  Co  v,   Wyandotte  Co.,  16  Kans.  587. 

But  if  taxes  are  paid  to  an  officer  having  authority  to  enforce  their 
payment  immediately,  the  payment  is  not  voluntary,  and,  if  illegal,  it 
may  be  recovered  back.  Bradford  v.  Chicago,  25  111.  411 ;  Sandwich 
Glass  Co.  V.  Boston,  4  Mete.  181;  Joijner  v.  School  District,  3  Cush. 
567  ;  TriomhullY.  Camphell,  8  111.  502 ;  Hendy  v.  Soule,  Deady's  C.  C. 
400;  Huhbardx.  Brainard,  35  Conn.  563.  But,  although  the  tax  was 
illegal  when  paid,  yet,  if  before  a  final  judgment  in  an  action  to  recover 
it  back  the  tax  is  legalized,  a  recovery  cannot  be  had.  LLyde  v.  New 
Orleans,  11  La  Ann.  191.  When  a  tax  is  paid  under  a  mistake  of 
facts,  as,  where  a  tax  levied  upon  land  is  paid  by  the  mortgagor  and 
afterward  in  ignorance  of  the  fact  is  paid  by  the  mortgagee,  the  mort- 
gagor may  recover  it  back.  Pierce  v.  Duncan,  22  X.  H.  18.  "When 
a  tax  is  legal  and  valid  but  has  been  collected  by  proceedings  that  are 
irregular,  the  payor  cannot  recover  the  amount  paid,  because,  the  action 
being  an  equitable  one,  and,  it  being  the  duty  of  the  tax  payer  to  pay 
it  without  compulsion,  it  is  equitable  for  the  town,  city  or  county  to 
whom  it  was  paid  to  retain  it.  Goddard  v.  Seymour,  30  Conn.  394. 
The  same  rules  apply  to  assessments  made  upon  property  by 
municipal  corporations.  If  they  are  paid  voluntarily  to  one  having  no 
authority  to  enforce  their  immediate  collection,  they  cannot  be  recovered 
back.  Second  Unwersalist  Society  v.  Providence,  6  R.  I.  235  ;  Kan- 
sas L-*acific  P.  P.  Co.  V.  Wyandotte  Co.,!'^  K  ius.5S7.  See  «7i^^,493,  §  16. 

§  30.  Money  received  from  third  persons  for  plaintiff's  use. 
Where  a  person,  who  has  received  money  for  the  use  of  another,  neg- 
lecte  or  refuses  to  pay  it  over  to  his  cestui  (pie  trust,  the  person  entitled 
thereto  may  maintain  an  action   against  him   as  for  money  had  and 
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received  {Pheljys  v.  Conant,  30  Yt.  277;  TJlmer  v.  UI.mer,  2  N.  & 
McC.  [S.  C]  489  ;  Glascock  v.  Zt/otis,  2ii  Ind.  1 ;  King  v.  Patterson, 
etc.,  R.  B.  Co.,  29  N.  J.  Law,  504  ;  Catlin  v.  Birckanl,  13  Mich.  110  ; 
Stochdon  v.  Bayless,  2  Bibb  [Ky.],  62)  ;  and  it  is  of  no  importance  how 
tlie  money  came  into  his  hands,  if  the  plaintiff  is  legally  entitled  thereto. 
Thus,  where  a  sheriff  sells  the  property  of  the  landlord  npon  an  exe- 
cution against  a  tenant  {T/ur/nj)son  v.  Merinmayi,  15  Ala.  166;  Harris  v. 
Miner,  28  111.  135) ;  or  where  a  person  receives  payment  of  a  debt 
due  him  from  an  agent  in  the  money  of  his  principal  [Rush  v,  Newell, 
25  id.  226) ;  or  where  an  agent  receives  money  for  his  principal,  that 
he  neglects  to  pay  over  {Campbell  v.  Boggs,  48  Penn.  St.  524  ;  English 
V.  Devarro,  5  Blackf.  [Ind.]  588) ;  or  where  one  receives  money  from 
the  sale  of  property  belonging  to  another  {Thompson  v.  Merriman, 
15  Ala.  166  ;  Stanwood  v.  Sage,  22  Gal.  516)  ;  or  where  one  wrong- 
fully receives  money  belonging  io  Mioiliev  {Piatt  y.  Stout,  14  Abb.  Pr, 
[N,  Y.]  178)  ;  or  where  money  is  placed  in  the  hands  of  a  j)erson  to 
be  paid  to  another  in  discharge  of  a  debt  against  him,  which  the  de- 
pository neglects  to  pay  {Stoudt  v.  Hine,  45  Penn.  St.  30 ;  Lemon  v. 
Grosskopf,  22  Wis.  447 ;  Lewis  v.  Sawyer,  44  Me.  332 ;  Draughan  v. 
Bunting,  9  Ired.  [N.  C]  10) ;  and,  generally,  where  one  receives  money 
that,  ex  cequo  et  bono,  belongs  to  another,  the  law  implies  a  promise  on 
the  part  of  the  person  receivang  it  to  pay  it  over  to  the  true  owner 
{Norioay  v.  Clear  Lake,  11  Iowa,  506  ;  Robhins  v.  Alton  Tns.  Co.,  12 
Mo.  380;  Stockdonv.  Bayless,  2  Bibb  [Ky.],  62);  and  in  all  cases 
where  money  is  held  by  a  person,  whether  it  came  into  his  hands  right- 
fully or  wrongfully,  that  in  fact  belongs  to  another,  the  true  owner  may 
maintain  an  action  against  him  for  its  recovery.  Jacobs  v.  Pollard,  10 
Gush.  (Mass.)  287.  Thus,  where  the  acceptor  of  a  bill,  payable  out  of 
a  particular  fund,  receives  the  fund  but  refuses  to  apply  it  in  payment 
of  the  bill,  the  payee  may  recover  the  same  of  him  in  an  action  for 
money  had  and  received.  Grarnmer  v.  Carroll,  4Gr.  (C.  G.)  400.  So, 
where  an  attorney  has  discharged  a  debt  due  to  his  principal,  he  is  lia- 
ble to  him  for  the  full  amount  of  the  debt  discharged,  whether  he  in 
fact  received  the  money  thereon  or  not.  Beard sley  v.  Root,  11  Johns. 
464,  So,  where  money  belonging  to  the  husband  was  appropriated  by 
his  widow  upon  his  decease,  the  administrator  -was  ]icrmitted  to  recover 
it  in  an  action  for  money  had  and  received.  Ferrell  v.  Underwood, 
2  Dev.  (N.  C.)  L.  111.  So,  where  a  person  took  up  cattle  damage 
feasant,  and  C.,  a  field  driver,  at  his  request,  sold  them,  but  the  pro- 
ceedings were  irregular,  and  G.  refused  to  pay  over  the  money  to  liim, 
it  was  held  that  an  action  for  money  had  and  received  could  be  main- 
tained by  him  against  C.,  notwithstanding  such  irregularity,     Jacobs. 
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V.  Pollard^  10  Cusli.  (Mass.)  287.  So,  where  a  drover  took  cattle  to 
market  for  A  and  sold  them  and  paid  over  the  proceeds  to  him,  it  was 
held  that  he  was  liable  in  this  form  of  action  to  B  for  the  money  received 
for  the  cattle,  B  having  a  chattel  mortgage  upon  them.  Knajjp  v. 
Hobhs,  50  N.  H.  476.  Thus,  from  the  illustrations  given,  it  will  be 
seen  that,  whenever  a  person  has  monev  in  his  hands  that  belongs  to 
another,  no  matter  how  he  came  into  the  possession  of  it,  and  upon 
which  he  has  no  legal  or  equitable  claim,  as  against  the  true  owner,  and 
which  he  has  no  right  to  hold  as  against  him,  it  may  be  recovered  by 
the  true  owner,  in  this  form  of  action.  Id. ;  Wyly  v.  Burnett,  43  Ga. 
438 ;  Emerson  v.  Baylies,  19  Pick.  55  ;  Alderson  v.  Ennor,  45  111.  128  ; 
Gilman  v.  Cunningham,  42  Me.  98  ;  Criddings  v.  Dudley,  47  id.  51 ; 
Heirnhach  v.  Weimberg,  18  Mich.  48. 

§  31.  By  or  against  assignees,  grantees,  etc.  The  question  as 
to  whether  the  assignee  or  grantee  of  a  chose  in  action  can  maintain 
an  action  thereon,  particularly  so  far  as  relates  to  actions  for  money 
had  and  received,  depends  entirely  upon  the  fact  whether  the  statute 
confers  such  right.  At  common  law,  the  assignee  can  only  sue  in  the 
name  of  the  assignor,  and  the  same  rule  prevails  as  to  grantees,  as  to 
any  matters  occurring  prior  to  the  grant  {Smith  v.  Gray,  1  Dev.  &  B. 
[N.  C]  L.  42) ;  but  where  an  instrument,  negotiable  in  its  terms,  is  as- 
signed, of  coarse  the  assignee  can  sue  thereon  {Ellis  v.  Essex,  etc.. 
Bridge,  2  Pick.  243 ;  Eose  v.  O'Brien,  50  Me.  188) ;  or  if  the  person 
against  whom  the  claun  exists  has  assented  to  the  substitution  of  cred- 
itors.    Kent  V.  Watson,  46  X.  H.  148. 

§  32.  Payment  over  to  principal,  etc.  It  is  weU  settled  that  a 
person  who  acts  as  the  agent  of  another  is  not  liable  personally  upon 
any  debt  or  obligation  contracted  by  him  in  the  name  of  his  principal 
and  on  his  behalf,  consequently  where  money  is  paid  to  an  agent  on 
account  of  his  principal,  which  he  has  actually  paid  over  to  his  prin- 
cipal, the  person  paying  it  cannot  maintain  an  action  against  him 
therefor,  even  though  its  payment  was  induced  by  the  false  and  fraud- 
ulent representation  of  the  agent  {Butler  v.  Livermore,  52  Barb.  570 ; 
Holland  v.  Russell,  4  B.  &  S.  14 ;  Shand  v.  Grant,  15  C.  B.  [N.  S.] 
324) ;  but  so  long  as  the  money  remains  in  the  agent's  hands,  an  action 
lies  against  hun  for  its  recovery  {Law  v.  Nunn,  3  Ga.  90 ;  Bartholo- 
mew V.  Warner,  32  Conn.  98 ;  Johnson  v.  Rutherford,  10  Penn.  St, 
455 ;  Cox  v.  Prentice,  3  M.  &  S.  344) ;  and  the  same  rule  prevails  as 
to  sheriffs  recei'V'ing  money  upon  executions  {Bartholomew  v.  Warner, 
32  Conn.  98) ;  tax  collectors  {Law  v.  Nunn,  3  Ga.  90) ;  or  any  public 
officer  {Johnson  v.  Rutherford,  10  Penn.  St.  455) ;  but  does  not  apply 
to  executors  or  administrators,  or  other  persons  who  occupy  the  positionj 
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of  qtiasi  principals.     Heasley  v.  Dunn,  5  B.  Monr.  (Ky.)  145  ;  Wilson 
V.  Sergeant,  12  Ala.  778. 

§  33.  Stakeholders,  bailees,  etc.     An  action  for  money  had  and 
received  will  lie  in  favor  of  any  person  entitled  thereto,  for  money  in 
the  hands  of  a  stakeholder  or  bailee,  even  thongh  it  was  deposited 
under  an  illegal  agreement,  provided  the  action  is  brought  before  the 
illegal  act  is  consummated.      Wliite  v.  Franklin  BoAih,  22  Pick.  181 ; 
Atlas  Bank  v.  Nahant  Bank,  3  Mete.   581.     Thus,  a    person    who 
enters  into  a  wager  with  another  and  deposits  the  money  in  the  hands 
of  a  stakeholder  may  recover  it  back  at  any  time  before  the  result  of 
it  is  ascertained,  or  (in  the  absence  of  any  statute  prohibiting  it)  before 
the  money  has  actually  been  paid  over  to  the  other  party.     Martin  v. 
Heioson,  10  Exch.  737 ;  Davenport  v.  Dames,  1  M.  &  W.  570 ;  Hale 
V.  Sherwood,  40  Conn.  332 ;  S.  C,  16  Am,  Eep.  37.     Where,  however, 
a  person  is  a  bailee  of  money  in  a  lawful  transaction,  and  it  is  deposited 
with  him  for  a  specific  purpose,  and  to  be  paid  over  to  one  or  the  other 
of  two  or  more  parties  upon  the  happening  of  a  certain  contingency,  it 
cannot  be  recovered  back  by  the  depositors,  after  such  contingency  has 
happened  {Buniford  v.  Shuttleworth,  11   Ad.  &  El.  926) ;  nor  can  it 
V>e  recovered  by  the  person  entitled  thereto,  until  all  the  conditions  pre- 
cedent to  its  payment  have  been  fully  complied  with,  and  the  transac- 
tion is  complete.     Ca^e  v.  Boberts,  Holt,  500  ;  Wilkinson  v.  Godefroy, 
9   Ad.   &  El.   536 ;  Edwards  v.   Bates,  7  M.  &  G.  590 ;  Bartlett  v. 
Diinond,  14  M.  &  W.  49.     Thus,  where  a  note  or  bill  of  exchange  has 
been  left  ■w^th  a  person  for  a  specific  purpose,  and  he  wrongfully  de- 
posits it  in  bank  and  receives  credit  upon  the  joint  security  of  that  and 
other  securit/ies,  an  action  for  money  had  and  received  cannot  be  main- 
tained against  him,  until  the  note  or  bill  becomes  due.     Atkins  v. 
Owen,  2  Ad.  &  El.  35  ;  6  N.  &  M.  309.  But,  if  a  note  or  bill  is  given  to 
one  to  get  it  discounted,  and  he  does  so,  but  appropriates  the  money  to  a 
purpose  different  from  that  directed,  he  is  liable  in  this  form  of  action, 
although  the  note  or  bill  is  not  due  {Palmer  v.  Jarmain,  2  M.  &  W. 
282) ;  and,  generally,  in   all  cases,  where  a  person  receives  money,  or 
property  that  is  converted  by  him  into  money,  for  a  specific  purpose) 
and  he  applies  it  wholly  or  in  part  to  a  difEerent  pui'pose,  he  is  liable 
for  it  in  this  form  of  action.     Palmer  v.  Jarmain,  2   M.   &  W.    282  ; 
Parry  v.  Roberts,  3  Ad.  &  El.  118.     But,  if,  as  has  been  previously 
stated,  there  are  any  conditions  precedent  to  its  payment  by  him   to  be 
performed,  the  action  will  not  lie  unless  performance  thereof  is  estab- 
lished.    AtUe  V.  Bccckhome,  3  M.  &  W.  633 ;  McCarthy  v.  Colvin,  9 
Ad.  &  El.  607. 
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§  34.  Demand,  teuder,  etc.,  before  action.  Where  a  person  has 
money  in  his  possession  that  rightfully  belongs  to  another,  the  law  im- 
plies a  promise  on  his  part  to  pay  it  over  to  such  person,  and  that,  too, 
without  any  previous  demand  or  request.  Hawley  v.  Sage^  15  Conn. 
52;  Utica  Bank  v.  Yan  Gieson,  IS  Johns.  485  ;  Calais  v.  WJiidden^ 
64  Me.  249 ;  Spence  v.  Thomj)8on,  11  Ala.  746 ;  Eutherford  v.  Mc- 
IvoT,  21  id.  750.  In  some  of  the  States,  however,  a  distinction  is 
made  between  money  that  has  rightfully  come  into  the  hands  of  a  per- 
son, and  that  which  he  holds  Avi'ongf  ully,  and  a  demand  is  held  neces- 
sary in  the  former  instance,  hut  not  in  the  latter.  Hinsdill  v.  White, 
34  Vt.  558  ;  Brannin  v.  Voorhees,  14  N.  J.  Law,  590  ;  Boyd  v.  Logan, 
Cooke  (Tenn.),  394 ;  Stocks  v.  City  of  Sheboygan,  42  Wis.  315.  But 
where  the  money  is  held  by  the  defendant  to  be  applied  to  a  specific 
purpose,  within  a  specific  time,  an  action  cannot  be  maintained  against 
him  therefor  until  after  such  time  has  elapsed,  imless  a  request  to  make 
such  application  is  shown,  and  a  refusal  on  his  part.  Sawyer  v.  Tap- 
pan,  14  N.  H.  352.  Where  one  has  received  counterfeit  money  from 
a  person  in  payment  of  a  debt,  or  as  money,  an  action  can  be  main- 
tained against  him  for  its  amount  without  a  previous  demand,  or  "without 
tendering  back  the  counterfeit  bill  or  coin  [Kent  v.  Bornstein,  12 
Allen,  342 ;  Watson  v.  Cresap,  1  B.  Monr.  [Ky.]  195) ;  but,  contra,  and 
holding  that  a  tender  and  demand  "s\athin  a  reasonable  time  must  be 
made,  see  Raymond  v.  Baar,  13  S.  &  R.  (Penn.)  318 ;  Salem  Bankx. 
Gloucester  Bank,  17  Mass.  1.  In  all  cases  where  money  has  been 
paid  to  one  through  either  fraud  or  mistake,  in  order  to  recover  it 
back,  the  party  paying  it  must  put  the  other  party  in  statu  quo.  That 
is,  where  it  is  paid  in  pursuance  of  a  contract  obligatory  upon  the 
other  party,  but  which  the  payor  for  any  cause  has  a  right  to  rescind, 
or  where  it  is  paid  for  property  that  was  represented  to  be  of  a  certain 
quality  or  kind,  and  which  proves  not  to  be  of  such  quality  or  kind, 
the  contract  must  be  rescinded,  or  the  property  returned,  before  a  right 
to  recover  back  the  money  attaches.  Boas  v.  TIpdegrom,  5  Penn.  St. 
516  ;  Reed  v.  McGrew,  5  Ohio,  375 ;  Martin  v.  McCormick,  4  Sandf. 
{N.  y.)  366;  Evans  v.  Gale,  21  N.  H.  240;  Meyer  v.  Shoemaker,  5 
Barb.  319;  Colville  v.  BesJy,  2  Den.  139.  But  where  money  is  paid 
for  an  article  which  proves  to  be  of  a  less  weight  than  that  contracted 
for,  the  contract  need  not  be  rescinded,  but  the  excess  may  be  recovered 
back,  as  an  over  payment.     Cushing  v.  Rice,  46  Me.  303. 

§  35.  Jurisdiction  of  equity.  A  court  of  equity  has  no  jurisdic- 
tion to  aid  a  party  to  recover  back  money  paid  to  another  upon  a  con- 
tract that  has  been  rescinded,  or  that  is  alleged  to  be  fraudulent,  because 
the  party  has  a  full  and  complete  remedy  at  law.     Sadler  v.  Robinson, 
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2  Stew.  (Ala.)  520 ;  Rogers  v.  Ingham,  3  L.  R.  Ch.  Div.  351  ;  46  L. 
J.  Ch.  Div.  322 ;  26  W.  R.  338  ;  Kilgour  v.  Parker,  3  J.  J.  Marsh.  (Ky.) 
577 ;  Adair  v.  Winchester,  7  G.  &  J.  (Md.)  Hi.  There  may  be  cases, 
however,  where  a  discovery  is  necessary,  or  for  other  special  reasons, 
where  equity  would  interfere  {Adair  v.  Winchester,  7  Gill  &  J.  [Md.] 
114.  Ante,  p.  469),  although,  generally,  a  court  of  equity  has  no  juris- 
diction. 

§  36.  Amount  of  recovery.  The  recovery  in  actions  of  this  class  is 
limited  to  the  sum  justly  due  to  the  plaintiff,  which  is  the  amount  of 
money  in  the  hands  of  the  defendant  belonging  to  the  plaintiff,  with 
interest  thereon  from  the  time  when  it  ought  to  have  been  paid  to  him 
Frothingham  v.  Morse,  45  N.  H.  545 ;  Laioton  v.  Howe-,  14  "Wis. 
241 ;  Robinson  v.  Corn  Exch.  Ins.  Co.,  1  Robt.  (N.  Y.)  14  ;  Owing  v. 
Oioing,  10  G.  &  J.  (Md.)  267;  RawUngs  v.  Poindeoiter,  22  Miss.  QQ)-^ 
Corhin  V.  Davenport,  9  Iowa,  239. 

ARTICLE  II. 

MATTERS    or   DEFENSE. 

Section  1.  In  an  action  for  money  had  and  received,  it  is  com- 
petent for  the  defendant  to  show  any  facts  that  entitle  him  to 
retain  the  money,  either  upon  legal  or  equitable  grounds.  Meredith 
V.  Richardson,  10  Ala.  828  ;  Gehr  v.  Hagerman,  20  111.  438.  To 
attempt  to  enumerate  the  special  defenses  in  actions  of  tliis  class, 
would  be  supei-iluous  and  impossible,  aud  they  will  readily  suggest 
themselves  in  a  given  case.  The  main  principles  by  which  to  test  the 
matter  is  whether  in  equity  and  good  conscience,  in  view  of  the 
spcLial  facts  of  a  case,  the  defendant  is  entitled  to  retain  the  money  as 
against  the  plaintif.  Not  necessarily  whether  he  lias  an  absolute  title 
to  the  money  as  against  cmy  person,  but  whether  his  right  thereto  is 
equal  to  the  plaintiff's  right.  It  need  not  necessarily  be  better.  It  is 
enough  if  he  has  an  equal  right  thereto.  Irvine  v.  Hanlin,  10  S.  & 
R.  (Penn.)  219 ;  Bucl  v.  Boughton,  2  Denio,  91  ;  Lockwood  v. 
Kelsea,  41  N.  H.  185 ;  Eagle  Ba/nk  v.  Smith,  5  Conn.  71. 
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MORTGAGE. 

TITLE  I. 

MORTGAGE  OF  REAL  PROPERTY 

ARTICLE  L 

OF  MORTGAGES  IN  GENERAL. 

Section  1.  Definition  and  nature.  A  mortgage  is  the  conveyance  of 
an  estate  or  property  by  way  of  pledge  for  the  security  of  a  debt,  and  to 
become  void  on  payment  of  it.  4  Kent's  Comm.  136.  It  is  an  estate 
created  by  a  conveyance  absolute  in  its  form,  but  intended  to  secure 
the  performance  of  some  act,  such  as  the  payment  of  money  and  the 
like  by  the  grantor  or  some  other  person,  and  to  become  void  if  the  act 
is  performed  agreeably  to  the  terms  prescribed  at  the  time  of  making 
such  conveyance.  1  Washb.  Real  Prop.  475 ;  Mitchell  v.  Burnham, 
44  Me.  286.  It  is  an  estate  upon  condition  defeasible  by  the  per- 
formance of  the  condition  according  to  its  legal  effect.  Erskine  v. 
Townsend,  2  Mass.  495.  It  is  a  pledge  of  real  estate  as  a  security  for 
the  payment  of  a  debt.  It  is  the  accident  of  the  debt,  and  defeasible 
upon  its  payment  at  any  time  before  foreclosm*e.  Briggs  v.  Fish^  2 
Chip.  100.  It  is  not  only  a  lien  for  a  debt,  but  a  transfer  of  the  prop- 
erty itself  as  a  security  for  the  debt.  Gonard  v.  Atlardld  Ins.  Co.,  1 
Pet.  386.  It  is  an  estate  at  law  upon  which  a  real  action  may  be  main- 
tained. Dexter  v.  Harris,  2  Mason,  531.  A  defeasance,  either  writ- 
ten in  the  instrument,  or  in  a  separate  writing,  or  established  by  parol, 
is  essential  to  a  mortgage.  Without  a  valid  agreement,  binding  the 
grantee  to  reconvey  or  yield  up  to  the  grantor  when  the  condition 
shall  have  been  performed,  it  is  not  a  mortgage.  Payne  v.  Patterson, 
77  Penn.  St.  134. 

Mortgages  were  at  common  law  held  to  be  conveyances  upon  condition, 
and  unless  the  condition  was  performed  at  the  appointed  time,  the 
estate  became  absolute ;  in  equity,  however,  the  debt  was  considered 
as  the  principal  matter,  and  the  failure  to  perform  at  the  appointed 
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time,  a  matter  merely  requiring  compensation  by  interest  in  the  way  of 
damages  for  the  delay.  This  right  to  redeem  became  known  as  the 
equity  of  redemption,  and  it  has  been  limited  by  statute,  in  the  differ- 
ent States,  to  some  limited  number  of  years.  Courts  of  law  have  now 
adopted  the  doctrines  of  equity  with  respect  to  redemption,  and  in 
other  respects,  to  a  considerable  extent.  1  Washb.  Real  Prop.  477 ; 
Jackson  v.    Willard,  4  Johns.  (N.  Y.)  41. 

The  nature  of  the  estate  created  by  a  mortgage  is  indicated  by  the 
etymology  of  its  name — mort-gage — the  French  translation  of  the 
vadium  rrwrtuuni^  that  is,  dormant  or  dead  pledge,  in  contrast  with 
vadium  vivum,  an  active  or  living  one.  They  were  both  ordinarily 
securities  for  the  payment  of  money.  In  the  one  there  was  no  life  or 
active  effect  in  the  way  of  creating  the  means  of  its  redemption  by 
producing  rents,  because,  ordinarily,  the  mortgagor  continued  to  hold  pos- 
session and  receive  these.  In  the  other  the  mortgagee  took  possession 
and  received  the  rents  toward  his  debt,  whereby  the  estate  worked  out, 
as  it  were,  its  own  redemption.  Besides,  in  the  one  case,  if  the  pledge  is 
not  redeemed,  it  is  lost  or  dead  as  to  the  mortgagor ;  whereas,  in  the  other, 
the  pledge  always  survives  to  the  mortgagor  when  it  shall  have  accom- 
plished its  purposes.     2  Bouv.  Law  Diet.  197. 

The  mortgage  is  a  mere  lien  or  security,  and  passes  no  title  in  the 
land,  but  only  a  chattel  interest.  The  debt  is  the  principal,  and  the 
land  the  incident,  and  the  equity  may  be  sold  and  conveyed  subject  to 
the  lien.  Default  in  payment  does  not  change  its  character,  and  pay- 
ment before  or  after  default  extinguishes  the  lien.  McMillan  v. 
Richards,  9  Cal.  365.  And  where  a  lien  on  land  conveyed  is  ex- 
pressly reserved  in  a  deed  which  is  duly  recorded,  it  creates  a  clear, 
equitable  mortgage  of  which  every  one  is  bound  to  take  notice,  and  the 
purchaser  of  the  land  at  sheriff's  sale  takes  nothing  more  than  an 
equity  of  redemption,  and  holds  the  land  subject  to  the  lien  for  the 
unpaid  purchase-money.     Davis  v.  Hamilton,  50  Miss.  213. 

A  conveyance  in  the  form  of  a  deed  of  trust  to  secure  the  payment 
of  a  promissory  note,  and  conditioned  that,  in  case  of  failure  to  pay, 
the  trustee  shall  sell,  or,  upon  payment,  reconvey,  is,  in  effect,  a  mort- 
gage. Wehh  V.  Iloselton,  4  Neb.  308  ;  19  Am.  Rep.  658.  And  where 
land  is  sold,  and  a  written  contract  executed  by  the  parties,  whereby 
the  vendor  retains  the  title  to  the  land  as  security  for  the  unpaid  pur- 
chase-money, and  the  vendee  executes  his  notes  for  such  purchase- 
money,  the  notes  and  contract  will  be  considered  as  one  instrument, 
and  regarded  as  a  security  in  the  nature  of  a  mortgage,  which  may  bo 
Bold  and  assigned,  and  enforced  in  the  name  of  the  assignee  by  a  de- 
cree in  equity.  Wright  v.  TroutmoMy  81  lU.  374. 
Vol.  IV.— 65 
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An  agreement  to  give  a  mortgage,  not  objectionable  for  want  of  con- 
sideration, will  be  treated  in  equity  as  a  mortgage.  Burdiek  v.  Jack- 
son, 7  Hun  (N.  Y.),  488.  See  Carter  v.  Hol/mxm,  60  Mo.  498 ;  Wright  v. 
Shumway,  1  Wis.  23  ;  Bacouillat  v.  SoMsevain,  32  Cal.  375. 

§  2.  Who  may  make  a  mortgage.  The  mortgagor  must  be  a  party 
having  an  interest  in  the  land  at  the  time  of  the  transaction.  Payne 
V.  Patterson.,  77  Penn.  St.  134.  So  a  mortgage  of  land,  made  by 
one  who  has  a  legal  and  equitable  title  to  a  moiety  of  the  property, 
which  the  mortgagor  affects  to  convey,  passes  only  his  legal  right, 
although  he  had  a  power  from  the  person  who  held  the  residue  of  the 
legal,  but  not  of  the  equitable  estate  in  the  land,  to  sell  and  convey  his 
right  also,  the  mortgagor  not  having  affected  to  convey  any  part  of  it 
mider  his  power  from  the  other  person,  although  his  deed  purported  to 
mortgage  the  whole,  and  the  equitable  title  not  being  in  the  person 
who  gave  the  power.  Shirras  v.  Caig,  7  Cranch,  34.  A  party  in 
possession  under  a  parol  contract  to  purchase  can  mortgage  his  interest 
{Svnclair  v.  Armitage,  1  Beasley  [N.  J.],  174) ;  and  if  he  completes 
the  purchase  and  obtains  the  title,  it  inures  to  the  benefit  of  the  mort- 
gagee.    Bull  V.  Sykes,  7  Wis.  449. 

§  3.  What  property  may  be  mortgaged.  All  kmds  of  property, 
real  or  personal,  which  are  capable  of  an  absolute  sale,  may  be  the  sub- 
ject of  a  mortgage  ;  rights  in  remainder  and  reversion,  franchises  and 
choses  in  action,  may,  therefore,  be  mortgaged.  But  a  mere  possibility 
or  expectancy,  as  that  of  an  heir,  cannot.  2  Story's  Eq.  Jur.,  §  1012  ;  4 
Kent's  Comm.  144.  Every  thing  which  is  the  subject  of  a  contract,  or 
which  may  be  assigned,  is  capable  of  being  mortgaged*  Neligh  v. 
Michenor,  3  Stockt.  (N.  J.)  539.  But  at  common  law,  nothing  can  be 
mortgaged  that  does  not  belong  to  the  mortgagor  at  the  time  when  the 
mortgage  is  made.  Pierce  v.  Emery,  32  N.  H.  484.  The  obligee  of 
a  title  bond  has  an  interest  which  he  may  mortgage.  Baker  v.  Bishop 
BUI  Colony,  45  111.  264 

Where  personal  chattels  are  mortgaged,  and  subsequently  attached 
to  the  freehold,  under  circumstances  showing  that,  as  between  the  par- 
ties, they  are  to  be  considered  personal  chattels  still,  a  transfer  of  the 
mortgage,  after  the  chattels  have  been  thus  attached,  together  with  a 
purchase  of  the  equity  of  redemption  by  the  assignee,  transfers  the 
title  to  such  mortgaged  property.  Sheldon  v.  Edwards,  35  N.  Y.  (8 
Tiff.)  279. 

§  4.  Distinction  between  a  mortgage  and  a  conditional  sale. 
As  a  general  rule,  where  a  contract  and  conveyance  are  made  upon  a 
negotiation  for  a  loan  of  money,  a  court  of  equity  will  construe  the 
conveyance  to  be  a  mortgage,  whatever  may  be  the  form  of  contract, 
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if  the  person  to  whom  the  apphcation  for  the  loan  is  made  agrees  to 
receive  back  his  money  with  legal  interest,  or  a  larger  amount,  within  a 
8]iecified  time  thereafter,  and  to  re-convey  the  property,  where  it  is 
apparent  that  the  real  transaction  is  a  loan  of  money.  And  gross  in- 
adequacy of  price  is  always  a  strong  circumstance  in  favor  of  the  sup- 
position that  a  sale  of  the  property  was  not  intended.  Holmes  v. 
Grant,  8  Paige  (N.  Y.),  243;  Iloopes  v.  Bailey,  28  Miss.  (6  Cush.) 
328.  But  where  a  sale  is  made  with  an  agreement  for  a  re-purchase 
within  a  specified  time,  if  the  consideration  paid  upon  the  sale  is  near 
the  cash  value  of  the  property  conveyed,  the  absence  of  any  agreement 
on  the  part  of  the  vendor  to  repay  the  purchase-money,  so  as  to  make 
his  right  to  re-purchase  and  the  vendee's  corresponding  right  to  recover 
back  his  money  mutual  and  reciprocal,  is  a  strong  circumstance  in  favor 
of  construing  the  contract  to  be  a  conditional  sale  and  not  a  mort- 
gage. Slowey  V.  McMurray,  27  Mo.  (6  Jones)  113  ;  JliU  v.  Gra/nt, 
46  N.  Y.  (1  Sick.)  496.  Although  adequacy  of  price  paid  and  want  of 
obligation  to  repay  the  purchase-money  are  important  facts  to  show  a 
conditional  sale,  yet  they  are  not  conclusive.  Brown  v.  Dewey,  2  Barb. 
28  ;  Marshall  v.  Stewart,  17  Ohio,  356.  Whether  the  particular  trans- 
action constituted  a  mortgage,  or  a  conditional  sale,  must  always  depend 
upon  the  whole  circumstances  of  the  contract  and  is  not  confined  to 
mere  written  evidence  of  it.  Robertson  v.  C'amphell,  2  Call.  ( Va.)  421 ; 
King  V.  Newman,  2  Munf.  40 ;  Prince  v.  Bearden,  1  A.  K.  Marsh. 
170;  Oldham  V.  Halley,  ^  J.  J.  Marsh.  114;  Thompson  v.  Da/ven- 
port,  1  Wash.  (Ya.)  125.  If  it  can  be  gathered  from  the  whole  of  a  deed 
that  it  was  intended  only  as  a  security  for  the  performance  of  a  particu- 
lar duty,  it  will  be  considered  as  a  mortgage,  although  there  is  no 
express  provision  that,  upon  the  fulfiliiueut  of  the  condition,  the  deed 
shall  be  void.     Steel  v.  Steel,  4  Allen  (Mass.),  417. 

In  all  doubtful  cases,  a  contract  will  be  construed  to  be  a  mortgage 
rather  than  a  sale,  because  such  a  construction  will  be  most  apt  to 
attain  the  ends  of  justice  and  prevent  fraud  and  oppression.  Ilonore 
V.  Ilutchings,  8  Bush  (Ky.),  687  ;  McNeill  v.  Norsioorthy,  39  Ala.  156  ; 
Sears  v.  Dixon,  33  Cal.  326 ;  Davis  v.  Stonestreet,  4  Ind.  101 ;  Rus- 
sell V.  Southard,  12  How.  (U.  S.)  189.  Each  case  of  this  character  must 
be  decided  in  view  ot  the  peculiar  circumstances  which  belong  to  it, 
as  the  only  safe  cnterion  is  the  intention  of  the  parties.  Cornell  v. 
llaU,  22  Mich.  377.  But  equity  will  consider  any  writing  by  which 
property  is  transferred  as  a  mortgage  rather  than  an  absolute  sale,  if 
the  intent  is  doubtful.  Bright  v.  Wagle,  3  Dana,  253;  Wilson  v. 
Giddings,  28  Ohio  St.  554  ;  Ilickman  v.  Cantrell,  9  Yerg.  172  ;  Page 
V.  FosUr,  7  N.  II.  392. 
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A  conveyance  of  real  estate  conditioned  to  be  void  on  the  payment 
of  a  certain  sum  at  a  specified  time,  otherwise  to  remain  in  full  force 
and  virtue,  is  a  mortgage  and  not  a  conditional  sale.  Ferguson  v. 
Miller^  4  Cal.  97.  So,  where  a  contract  purports  to  be  a  sale,  by  the 
terms  of  which  the  purchaser  is  to  sell  the  property,  and  out  of  the 
proceeds  pay  an  antecedent  debt  of  the  seller,  with  interest  and  ex- 
penses, any  excess  to  be  returned  to  the  seller,  and  any  deficiency  to  be 
made  good  by  him  is  in  efiect  a  mortgage.  Cannon  v.  McNab,  48 
Ala.  99. 

Where  a  deed  contained  a  stipulation  that  it  should  be  void,  if  on 
a  day  certain  the  grantor  paid  the  grantee  the  consideration  money, 
and  it  appeared  that  the  grantor  wanted  to  borrow  money  and  pro- 
posed the  transaction  ;  that  the  grantee  gave  no  money  but  his  own 
notes  and  that  the  grantor  gave  no  notes,  it  was  held  that  there  was  in 
fact  no  loan,  and  that  the  transaction  was  a  conditional  sale.  Pearson 
V.  Seay,  35  Ala.  612.  So,  too,  where  no  circumstances  appear  showing 
an  original  intention  that  a  deed  absolute  on  its  face  should  be  con- 
sidered as  a  mortgage,  a  subsequent  bond  to  reconvey  on  payment  of 
the  consideration  by  the  grantor  makes  the  sale  conditional  but  not  a 
mortgage.     Swetland  v.  Swetland^  3  Mich.  (Gibbs)  482. 

If  a  debtor  makes  an  absolute  conveyance  of  land  to  his  creditor  in 
payment  of  the  debt,  and,  cotemporaneously  with  the  execution  of  the 
deed,  the  creditor  delivers  to  the  debtor  a  written  instrument  by  which 
he  agrees  to  reconvey  the  land  upon  receiving  payment  of  a  certain 
sum  within  a  specified  time,  the  transaction  does  not  create  a  mortgage 
but  is  a  conditional  sale,  and  the  creditor  obtains  the  fee  of  the  prem- 
ises subject  only  to  the  right  of  the  debtor  to  demand  a  reconveyance 
on  complying  with  the  terms  of  the  agreement.  Morrison  v.  Brand, 
5  Daly  (N.  Y.),  40.  A  deed  upon  condition  is  not  a  mortgage  unless 
it  is  a  security  for  a  debt,  or  a  demand  in  the  nature  of  a  debt.  If  the 
demand,  on  a  breach  of  the  condition,  would  be  for  unliquidated  dam- 
ages, it  is  not  a  mortgage.     Bethlehem  v.  Annis,  40  N.  H.  34. 

In  conditional  sales  the  rule  is  that  the  vendor  must  comply  strictly 
with  the  condition  upon  which  his  right  to  a  reconveyance  depends,  or 
his  right  to  the  reconveyance  of  the  property  is  lost.  Iloopes  v.  Bailey, 
28  Miss.  (6  Cush.)  328 ;  Saxtan  v.  IlitchcocJc,  47  Barb.  220.  And  a 
deed,  in  its  form  a  conveyance,  may  be  shown  to  be  a  mortgage  by  ex- 
ternal evidence,  but  a  formal  mortgage  cannot  be  shown  to  be  a  con- 
ditional deed.     Kunkle  v.  Wolfersherger,  6  Watts,  126. 

The  rule  distinguishing  between  a  mortgage  and  a  conditional  sale 
is  thus  stated  in  a  recent  case :  A  deed  absolute  in  form,  if  intended 
to  secure  the  payment  of  money,  and  the  relation  of  debtor  and  credi- 
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tor  exists  between  the  grantor  and  the  grantee  at  the  time  of  its  exe- 
cution, will  be  treated  as  a  mortgage.  But  where  no  such  relation  ex- 
ists, and  the  grantor  and  grantee,  at  the  time  of  the  execution  of  the 
deed,  agree  in  writing  that  the  grantor  shall  have  the  option  of  repur- 
chase in  a  given  time  at  a  certain  price,  the  transaction  is  a  conditional 
sale.  Slutz  V.  Deseriberg^  28  Ohio  St.  371.  See  1  Broom  &  Had. 
Com.  (Wait's  ed.)  608,  notes. 

§  5.  Absolute  conveyance  with  defeasance.  Whenever  a  con- 
veyance transferring  an  estate  is  originally  intended  between  the  par- 
ties as  a  security  for  money,  or  for  any  other  incumbrance,  whether 
tliis  intention  appears  from  the  same  instrument  or  any  other,  it  is  al- 
ways considered  in  equity  as  a  mortgage,  and  consequently  is  redeema- 
ble upon  the  performance  of  the  conditions  or  stipulations  contained 
in  it.  Elliott  V.  Wood^  53  Barb.  285 ;  Breckenridge  v.  Auld,  1  E-obt. 
(Va.)  148 ;  Weed  v.  Stevenson,  1  Clarke's  Ch.  166.  So  an  absolute  deed 
of  conveyance  with  a  separate  defeasance  constitutes  a  mortgage.  Ma7ir 
ufdctwrers  S  Mechanics'  Bank  v.  Bank  of  Penn.,  7  Watts  &  Serg. 
335 ;  Corpinan  v.  Baccastow,  84  Penn.  St.  363 ;  Perkins  v.  Dibble, 
10  Ohio,  33 ;  Oyden  v.  Grant,  6  Dana,  473.  And  an  absolute  deed 
given  merely  as  a  security  for  the  payment  of  money  is  a  mortgage  as 
much  as  if  a  defeasance  were  expressed  in  the  body  thereof,  or  executed 
sinmltaneously  with  it.  Odell  v.  Montross,  68  IST.  Y.  (23  Sick.)  499. 
Especially  so,  if  the  deed  and  defeasance  bear  even  date,  or  are  agreed 
upon  at  the  same  time.  Reitenhaugh  v.  Ludioick,  31  Penn.  St.  131 ; 
ShoAo  V.  Erskine,  43  Me.  371.  But  it  is  not  necessary  that  tlie  dates 
of  the  instruments  should  be  the  same,  it  is  sufficient  if  both  be  deliv- 
ered at  the  same  time.     Harrison  v.  Phillipf^  Academy,  12  Mass.  456. 

Although  a  conveyance  of  land  merely  as  security  for  the  loan  of 
money  with  a  separate  defeasance  is  but  a  mortgage  both  as  between 
the  parties,  and  as  to  all  who  have  notice  of  the  transaction,  yet  to  give 
proper  notice  of  the  transaction,  the  bond  must  be  seasonably  recorded 
{Guthrie  v.  Kahle,  46  Penn.  St.  331),  and  such  bond  is  seasonably  re- 
corded, if  done  before  it  is  introduced  in  evidence,  and  before  any 
change  of  title  has  taken  place,  or  the  right  of  any  third  party  has  at- 
tached. Smith  V.  Manmouth,  etc.,  Ins.  Co.,  50  Me.  96.  A  defeas- 
ance of  a  deed  absolute  on  its  face  cannot  be  shown,  at  law,  by  parol. 
Watson  V.  Dickens,  12  S.  &  M.  608.  Nor  can  a  writing  not  under 
seal  operate  at  law,  as  a  defeasance.  KeJleran  v.  Brown,  4  Mass. 
443.  See  contra,  post,  519,  §  7;  id.  523,  §  3.  But  it  can  in  equity. 
Fla/fg  V.  Mnnn,  14  Pick.  (Mass.)  467. 

If,  after  making  a  bond  of  defeasance  from  the  grantee  to  the  grantor 
in  a  deed,  a  deed  has  been  given  in  accordance  with  its  tenns,  but  not 
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of  the  same  date  as  the  bond,  and  afterward  the  premises  are  recon- 
vejed  to  the  obligor,  and  it  is  agreed  that  the  same  bond  shall  continue 
in  force  for  the  same  purpose,  this  will  amount  to  a  redelivery  of  the 
bond,  and  make  the  transaction  a  mortgage.  Mc Inkier  v.  Shaw^  6 
Allen  (Mass.),  83.  Where  an  estate  is  conveyed  as  a  security  for  the 
payment  of  a  sum  of  money,  intending  it  to  be  defeasible  on  payment 
of  the  money,  or  to  be  retained  by  way  of  a  forfeiture  on  non-payment, 
the  instrument  is  but  a  mortgage.  Halo  v.  Schick^  57  Penn.  St.  320. 
§  6.  Deed  with  contract  to  reconvey.  Where  a  person  advances 
money,  and  at  the  same  time  receives  a  deed  and  gives  a  bond  to  the 
grantor  for  a  reconveyance,  the  transaction  is  regarded  as  a  loan  and  a 
security  in  the  nature  of  a  mortgage.  Sharkey  v.  Sharkey,  4T  Mo.  543  ; 
Robinson  v.  Willoughby,  65  N,  C.  520 ;  Holton  v.  Meighen,  15  Minn. 
69 ;  Fiedler  v.  Darrin,  59  Barb.  651.  But  where  it  appears  that  the 
parties  to  a  deed,  absolute  on  its  face,  intended  an  absolute  sale,  with 
simply  the  right  to  repurchase,  the  bond  for  reconveyance  containing 
no  condition  which  might  stamp  the  transaction  as  a  mortgage,  such 
intention  must  govern  and  a  prayer  to  redeem  must  be  refused.  Pitts 
V.  Calle,  44  111.  103  ;  Morrison  v.  Bra?id,  5  Daly  (N.  Y.)  40 ;  S.  0. 
affirmed,  56  N.  Y.  (11  Sick.)  657.  And  where  the  conveyance  is  made 
by  the  person  to  whom  the  consideration  is  paid,  and  the  obligation  is 
given  to  another,  the  transaction  is  regarded  as  an  absolute  sale.  Carr 
V.  Rising,  62  111,  14.  But  where  the  object  of  the  transaction,  evi- 
denced by  the  deed  and  contract  to  reconvey,  is  to  indemnify  the  creditor 
against  a  mortgage  on  other  lands  conveyed  by  debtor  to  creditor,  and 
by  him  reconveyed,  the  transaction  will  in  effect  be  a  mortgage. 
Archambau  v.  Green,  21  Minn.  520.  But  where  a  deed  and  a  contract 
to  reconvey  amount  to  and  become  an  absolute  sale  with  a  conditional 
right  of  repurchase,  although  the  two  instruments  are  recorded  together 
in  the  records  of  mortgages,  that  fact,  as  between  the  parties,  does  not 
change  the  nature  of  the  transaction.  Morrison  v.  Brand,  5  Daly  (N. 
Y.),  40 ;  S.  C.  affirmed,  56  N.  Y.  (1 1  Sick.)  657.  A  conveyance  of  land 
in  fee,  taking  back  a  bond  to  reconvey  upon  repayment  of  the  consid- 
eration money,  and  to  permit  the  obligee  meanwhile  to  occupy,  paying 
rent  equal  to  interest  on  that  sum,  is  a  mortgage.  Woodward  v.  Pickett, 
8  Gray,  617.  A  conveyance  upon  a  grantee's  parol  promise  to  obtain 
thereby  from  a  building  association  a  loan,  pay  the  grantor's  liabilities, 
and  reconvey  to  him  when  the  loan  should  be  repaid  from  the  rents,  is 
a  mortgage.  Damzeisen^s  Appeal,  73  Penn.  St.  65.  The  grantees  in 
possession  under  a  deed  absolute  in  form,  but  given  by  way  ot  security 
merely,  do  not  stand  in  exactly  the  same  position,  in  reference  to  an  ac* 
counting  for  the  rents  and  profits,  as  ordinary  mortgagees  who  have  taken 
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possession  by  way  of  enforcing  their  seenrity ;  they  arc  agents  of  the 

grantors  as  well  as  mortgagees,  and  are  chargeable  for  any  faihire  to 

obtain  full  rental  value  for  the  premises  only  on  the  same  ground  as 

an  agent  thus  put  in  possession.     Ba/rnard  v.  Jennison,  27  Mich.  230. 

§  7.  Deed  intended  as  security.     An  absolute  deed  will  be  valid 

and  effectual  as  a  mortgage,  if  it  clearly  appear  that  it  was  designed  as 

a  security  for  money ;  and  this  may  be  shown  to  be  the  intention  and 

effect  of  the  deed,  by  a  cotemporaneous  or  subsequent  writing,  or  by  an 

agreement  resting  in  parol,     Littlewort  v.  Davis,  50  Miss.  403  ;  Weide 

V.  Gehl,  21  Minn.  449  ;  O'NeU  v.  Gapdle,  62  Mo.  202  ;  Judge  v.  Beese, 

24  N.  J.  Eq.  387 ;  Meehan  v.  Forrester,  52  N.  Y.  (7  Sick.)  277  ;  Church 

V.  Cole,  36  Ind.  34 ;  Steinruch'S  Appeal,  70  Penn.  St.  289 ;  French  v. 

Burns,  35  Conn.  359.     But  only  on  purely  equitable  grounds  will  such 

a  deed  be  declared  to  be  a  mortgage.     Hassa/m  v.  Barrett,  115  Mass. 

256.     And  clear  proof  is  required  before  a  court  of  equity  will  treat  it 

as  a  mortgage.     Price  v.  Karnes,  59  111.  276  ;  Henley  v.  Ilotaling,  41 

Cal.  22 ;  Kent  v.  Lasley,  24  Wis.  654 ;  Phillips  v.  Croft,  42  Ala.  477. 

Whether  such  deed  is  a  mortgage  is  a  mixed  question  of  law  and  fact. 

Brown  v.  Cliff&rd,  7  Lans.  (N.  Y.)  46  ;  Baisch  v.  Oakeley,  68  Penn.  St. 

92.     And  the  burden  of  proof  to  show  that  it  is  a  mortgage  is  upon 

the  grantor.     Haines  v.  TJyytnpson,,  70  Penn.  St.  434. 

The  fact  once  established  by  the  terms  of  the  conveyance,  or  by 
other  evidence,  that  the  grant  was  intended  as  a  mortgage,  the  rights 
of  the  parties  are  measured  by  the  rules  of  law  applical)le  to  mortgagors 
and  mortgagees;  and  the  conveyance  remains  but  a  mortgage  until  the 
e(]uity  of  redemption  is  foreclosed,  and  the  mortgagee  cannot  have 
ejectment  against  the  mortgagor  or  those  claiming  under  him  until  after 
foreclosure.  Murray  v.  Walker,  31  N.  Y.  (4  Tiff'.)  399;  Decamp  v. 
Crams,  4  Green  (N.  J.),  166 ;  HoUiday  v.  Arthur,  25  Iowa,  19.  It 
is  not  material  that  the  conveyance  should  be  made  by  the  debtor,  or 
by  him  in  whom  the  equity  of  redemption  will  exist.  It  is  sufficient 
if  the  debtor,  and  he  who  claims  to  occupy  the  position  of  mortgagor 
with  the  right  of  redemption,  has  an  interest,  legal  or  equital)Ie,  in  the 
premises,  and  the  grantee  of  the  legal  title  has,  and  acquired  such  title 
by  the  act  and  assent  of  the  debtor,  and  as  a  security  for  his  debt.  Carr 
V.  C(t/rr,  52  N.  Y.  (7  Sick.)  251 ;  S.  C,  4  Lans.  314.  See  Farmer  v. 
Grose,  42  Cal.  169  ;  Moore  v.  Wade,  8  Kans.  380  ;  Crane  v.  Decamp, 
21  N.  J.  Eq.  414;  Klinck  v.  Price,  4  W.  Va.  4 ;  6  Am.  Rep.  268  ; 
jRobirisan  v.  Willoughhy,  65  N.  C.  520. 

The  fact  that  a  deed,  although  absolute  on  its  face,  was  made  only 
as  security  for  a  loan  or  antecedent  debt,  may  be  shown  by  parol. 
Phillips  V.  Hulsizer,  20  N.  J.  Eq.  308  ;  Hills  v.  Loomis,  42  Vt.  562 ; 
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Kent  V.  Agard,  24  Wis.  378.  An  instrument  purporting  to  convej 
land,  which,  upon  its  face,  discloses  that  it  was  intended  as  a  security 
that  title  should  be  made  to  another  tract,  is  a  mortgage,  though  it 
recites  that  upon  failure  to  discharge  the  lien,  the  instrument  shall 
remain  in  full  force  and  virtue  as  a  deed.  Beale  v.  Byan,  40  Tex.  399. 
A  deed  of  trust  otherwise  complete,  but  not  containing  the  name  of 
the  trustee,  will  be  enforced  in  equity  as  an  equitable  mortgage.  The 
assignee  of  a  note  thereby  secured  will  be  subrogated  to  all  the  rights 
and  equities  of  the  assignor  {McQuie  v,  Peay,  58  Mo.  56) :  so  held  as 
to  the  omission  of  a  seal  {Harrington  v.  Fortner^  58  Mo.  468) ;  as  to  a 
mortgage  not  expressed  to  be  sealed  {Jones  v.  Brewington,  58  Mo.  210) ; 
as  to  the  want  of  an  acknowledgment.  Black  v.  Gregg,  58  Mo.  565. 
A  voluntary  conveyance  made  to  one  creditor  in  order  to  defraud  the 
grantor's  other  creditors  will  not  be  deemed  an  equitable  mortgage,  by 
proof  of  a  subsequent  oral  agreement  that  the  grantee  shall  reconvey 
on  payment  of  the  amount  due  him.  Otherwise,  if  the  relief  be  sought 
by  the  defrauded  creditors.     Hassam  v.  Barrett,  115  Mass.  256. 

In  an  action  to  have  a  certain  deed  executed  by  the  plaiutiil  declared 
a  mortgage  for  the  security  of  a  loan  of  money  and  for  a  reconveyance 
of  the  property,  the  plaintiff  will  be  entitled  to  the  relief  prayed  for, 
upon  establishing  the  transaction  in  which  the  deed  was  given  to  have 
been  a  loan  of  money,  and  not  a  sale  of  the  premises  on  payment  of 
the  debt  and  interest  at  the  time  of  redemption,  although  no  tender 
was  made  and  no  offer  of  payment  was  inserted  in  the  complaint. 
Marvin  v.  Prentice,  49  How.  (N.  Y.)  385.  Where  a  party  is  in  pos- 
session under  a  deed  which,  by  construction  of  law,  is  converted  into  a 
mortgage,  equity,  before  granting  relief,  will  compel  the  owner  to  pay 
for  repairs  and  improvements  made  on  the  faith  of  an  absolute  title, 
and  which  enhanced  the  value  of  the  property  to  that  amount.  Earj>er's 
Appeal,  64  Penn.  St.  315. 

The  distinction  is  well  settled  between  an  absolute  deed  of  trust  and 
a  deed  of  trust  in  the  nature  of  a  mortgage,  —  the  latter  is  conditional 
and  defeasible ;  the  former  for  the  trust  purposes  unconditional  and 
indefeasible.     Hoffman  v.  Mackall,  5  Ohio  (N.  S.),  124. 

Where  a  lien  on  land  conveyed  is  expressly  resei-ved  in  the  deed, 
which  is  duly  recorded,  it  creates  a  clear  equitable  mortgage  of  which 
every  one  is  bound  to  take  notice,  and  the  purchaser  of  the  land  at 
sheriff's  sale  takes  nothing  more  than  an  equity  of  redemption  and 
holds  the  land  subject  to  the  lien  for  the  unpaid  purchase-money. 
Damis  V.  Hamilton,  50  Miss.  213 ;  Markoe  v.  Andras,  67  111.  34. 

An  equitable  mortgage  may  be  created  by  deposit  of  the  title  deeds 
of  a  legal  or  an  equitable  estate  as  secm-ity  for  the  payment  of  money, 
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or  by  a  conveyance  legal  in  its  form  of  an  equitable  estate  for  that  pur- 
pose {Shaw  T.  FosUr,  L.  E.,  5  H.  L.  321) ;  2  Eng.  Rep.  1) ;  and  if 
created  in  the  former  method,  it  must  be  foreclosed  by  a  suit  in  equity 
to  establish  the  lien,  and  for  a  sale,  if  the  debt,  interest  and  costs  are 
not  paid  by  a  given  day,  Jarvis  v.  Dutcher,  16  Wis.  307.  See,  too, 
llackett  V.  Reynolds,  4  R.  I.  512;  Rockwell  v.  Holhy,  2  Sandf.  Ch. 
(N.  Y.)  9.  Under  the  statute  of  frauds  of  some  of  the  States,  a  mort- 
gage by  the  deposit  of  title  deeds  is  not  valid.  Vanmeter  v.  Mc- 
Faddin,  8  B.  Monr.  435  ;  Shitz  v.  Dieffenbach,  3  Barr.  (Penn.)  233 ; 
Probasco  v.  Johnson,  2  Disney  (Ohio),  96 ;  Meador  v.  Meador,  3  Heisk. 
(Tenn.)  562 ;  Gardner  v.  McClure,  6  Minn.  250.  In  Vermont  it  is  an 
open  question.    BicTcneU  v.  BickneU,  31  Vt.  (2  Shaw)  498. 

ARTICLE  II. 

FORM   AND   REQUISITES. 

Section  1.  In  general.  At  common  law,  a  mortgage  must  be  by 
deed  and  cannot  be  by  parol,  or  by  instrument  not  under  seal.  Hebron 
v.  Centre  Harbor,  11  N.  H.  571.  But  in  equity,  no  particular  form 
of  words  is  necessary  to  constitute  a  mortgage,  and  this  is  now  the  gen- 
eral rule.  Baldwin  v.  Jenkins,  23  Miss.  (1  Cush.)  206 ;  Cotterell  v. 
Long,  20  Ohio,  464,  So,  where  two  instruments  taken  together  de- 
scribe the  premises  and  the  amount  of  indebtedness,  and  convey  the 
former  as  security  for  the  latter,  it  is  a  sufficient  mortgage.  Wood- 
worth  V.  Quzmam,,  1  Cal.  203.  But  a  mortgage  of  property  which 
contains  no  covenant  or  promise  to  pay  the  money  secured  by  it,  nor 
any  express  acknowledgment  of  indebtedness  by  the  mortgagor, 
creates  no  personal  liability.  Coleman  v.  Van  Renssalaer,  44  How. 
(N.  Y.)  Pr.  368.  And  no  action  to  recover  the  debt  will  lie  on  such 
mortfl:a(;e.  Weed  v.  Covill,  14  Barb.  242.  To  constitute  the  mort- 
gage,  however,  it  is  not  necessary  that  there  should  be  any  collateral 
or  personal  security  for  the  debt  secured  by  the  mortgage.  Smith  v. 
Peoples'  Bank,  11  Shep.  185. 

A  material  alteration  made  in  a  mortgage  without  the  consent  of 
the  mortgagor,  either  by  the  mortgagee  or  by  some  other  person,  after 
deliver}-  thereof  and  while  the  same  is  in  the  possession  or  custody  of 
tlie  mortgagee,  has  the  effect  of  destroying  and  annulling  the  instru- 
ment.    Marcy  v.  Dimlap,  5  Lans.  (N.  Y.)  365. 

Where  the  grantee  of  land  executes  a  Avritten  agreement  to  support 
and  maintain  the  grantor,  pledging  for  that  purpose  the  produce  <»f  tlie 
land  and,  if  that  should  not  be  sufficient,  the  entire  fee,  this  agreement 
Vol.  IV.—  66 
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being  the  consideration  of  the  grant,  he  thereby  executes  a  valid  mort- 
gage. Chase  v.  Peck,  21  N.  Y.  (7  Smith)  581 ;  Gilson  v.  Gilson,  2 
Allen  (Mass.),  115. 

The  words  "  we  mortgage  the  property,"  accompanied  by  a  provis- 
ion for  the  sale  of  it  upon  non-payment  of  money  recited  in  the  instru- 
ment as  being  thus  secured,  are  sufficient  to  create  a  mortgage.  De 
Leon  V.  Higuera,  15  Cal.  483.  And  a  deed  given  on  condition  to  be 
void  and  with  a  right  of  re-entry  on  the  payment  of  a  certain  sum  by 
the  grantor,  and  with  a  bond  of  the  like  tenor,  is  a  mortgage.  Knowl- 
ton  V.  Walker,  13  Wis.  264. 

§  2.  Description.  No  formal  description  of  the  debt  to  secure  the 
payment  of  which  the  mortgage  is  executed  is  essential,  provided  there 
is  a  debt  between  the  parties  capable  of  being  enforced  against  the 
debtor,  or  the  property  mortgaged.  Russell  v.  Southard,  12  How.  (U. 
S.)  139  ;  Smith  v.  Peoples'  Bank,  24  Me.  185  ;  Brown  v.  Dewey,  1 
Sandf.  Ch.  56 ;  Bice  v.  Bice,  4  Pick.  349.  As  where  the  condition 
is  to  support  certain  persons.  Mitchell  v.  Burnham,  44  Me.  286.  It 
is  enough  if  it  state  correctly  sufficient  facts  to  identify  the  instrument 
with  reasonable  certainty.  Paine  v.  Benton,  32  Wis.  491 ;  Gilman 
V.  Moody,  43  N.  II.  239 ;  Bicketson  v.  Bichardson,  19  Cal.  330. 
And  where  the  condition  of  the  deed  recites  that  the  grantor  was  in- 
debted to  the  grantee  for  moneys  loaned,  and  his  liability  on  divers 
bills  of  exchange  and  promissory  notes,  and  it  provides  that  if  he  dis- 
charge them  within  six  months  the  deed  shall  be  void,  it  will  be  a 
sufficient  description  of  the  debt,  since  it  is  capable  of  being  made 
certain  by  parol  evidence.  Hurd  v.  Bobinson,  11  Ohio  St.  232; 
Utley  V.  Smith,  24  Conn.  290,  314. 

But  the  description  of  the  land  sought  to  be  mortgaged  must  be 
deiinite  and  certain.  Cochran  v.  Utt,  42  Ind.  267.  And  where  the 
land  is  described  as  a  certain  number  of  acres,  "  this  day  deeded  "  to  a 
certain  one,  the  mortgage  is  fataUy  defective  on  account  of  the  vague- 
ness and  uncertainty  of  the  description.  Nolle  v.  Libbert,  34  Ind.  163. 
So,  a  mortgage  to  the  State,  executed  for  a  loan  of  school  funds,  sim- 
ply described  the  premises  mortgaged  by  subdivisions  without  naming 
the  county  and  State  wherein  they  were  located,  the  mortgage  was 
held  to  be  void  for  uncertainty  in  the  description  of  such  premises. 
Murphy  v.  Hendricks,  57  Ind.  593. 

§  3.  Mode  of  executing.  Where  the  terms  by  which  a  conveyance 
may  be  defeated  are  inserted  in  the  deed  by  which  the  conveyance  is 
made,  the  mortgage  of  course  should  be  executed  according  to  the 
same  rule  that  governs  deeds.  But  the  rule  is  varied  in  different  States 
where  the  defeasance  is  by  a  separate  instrmnent  made  a  part  of  the 
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same  transaction  as  the  deed.  At  common  law,  it  is  necessary  that  the 
instrument  of  defeasance  should  be  of  as  high  a  natm-e  as  the  deed 
itself  which  is  to  be  defeated.  Land  v.  Lund,  1  X.  II.  39  ;  Bodioell  v. 
WebsUr,  13  Pick.  411 ;  RicJiardson  v.  Woodbury,  43  Me.  206  ;  Baker 
V.  Wind,  1  Ves.  Sr.  160.  It  is  impossible  to  create  a  lien  by  way  of 
mortgage  on  real  property  by  any  instrument  which  is  not  a  deed 
under  seal.  Eruoin  v.  Shuey,  8  Ohio  St.  510 ;  Schmidt  v.  Iloyt,  1 
Edw.  Ch.  652;  Philips  v.  Bank  of  Lewistown,  18  Penn.  St,  394.  In 
nearly  all  the  States  the  defeasance  may  be  shown  by  parol  evidence 
that  the  object  of  the  deed,  as  intended  and  understood  by  the  i)arties, 
was  to  create  a  security.  Parish  v.  Gates,  29  Ala  254;  McCarron 
V.  Cassidy,  18  Ark.  34 ;  Johnson  v.  Sherman,  15  Cal.  287 ;  Shaver  v. 
Woodward,  28  111.  277 ;  Conwell  v.  Evill,  4  Blackf .  (Ind.)  67 ;  Des- 
pard  V.  Walbridge,  15  N.  Y.  (1  Smith)  378 ;  Tibeau  v.  Tibeau,  22 
Mo.  77 ;  Vasser  v.  Vasser,  23  Miss.  378 ;  Swetland  v.  Swetland,  3 
Mich.  482 ;  Miami  Ex.  Go.  v.  United  States  Bank,  Wright  (Ohio), 
252;  Kellum  v.  Smith,  33  Penn.  St.  158 ;  Nichols  v.  Reynolds,  1  R. 
I.  30 ;  Rogan  v.  Walker,  1  Wis.  527 ;  Ilyndman  v.  LIyrul7nan,  19 
Vt.  9.  The  rule  is  the  same  in  the  United  States  supreme  court. 
Russell  V.  Southard,  12  How.  (U.  S.)  147.  But  the  instrument  or 
agreement  offered  to  establish  a  defeasance  must  be  entered  into  at  the 
same  time  with  the  principal  deed  or  original  agreement.  E^elly  v. 
Thompson,  7  Watts,  401 ;  Montgomery  v.  Chadwick,  7  Iowa,  114 ; 
Scott  V.  McFarland,  13  Mass.  309  ;  Brymi  v.  Qywart,  21  Ala.  92. 

A  mortgage  unperfectly  executed  is  not  absolutely  void  as  between 
the  parties  thereto  and  all  others  having  actual  notice  of  its  existence. 
As  where  it  is  insufficiently  stamped  {Wilson  \.  Renter,  29  Iowa, 
176)  ;  or  has  but  one  witness,  when  more  by  statute  are  required. 
Sanborn  v.  Robinson,  54  N.  II.  239  ;  Gardner  v.  Moore,  51  Ga.  268. 
In  Maryland,  attestation  is  not  essential  to  the  validity  of  a  iriortgage. 
Cai^ico  V.  Farmers',  etc..  Bank,  33  Md.  235.  And  in  Pennsylvania 
a  valid  mortgage  may  be  created  by  a  written  instrument  not  under 
seal.      Woods  v.  Wallace,  22  Penn.  St.  171. 

Written  authority  to  fill  blanks  is  essential  to  render  a  mortgage 
executed  with  blanks  to  be  filled  by  another  person  oVjligatory  on  the 
mortgagor.  So,  where  a  husband  and  wife  execute  a  mortgage  on  her 
lands,  leaving  blanks  which  are  afterward  filled  U])  in  the  presence  and 
with  the  consent  of  the  husband,  but  in  the  absence  of  the  wife,  the 
mortgage  will  be  void  as  against  her.  Ayres  v.  Probasco,  14  Kan. 
175.  Put  in  Wisconsin  it  was  lueld  that  wliere  a  note  and  a  mortgage, 
otherwise  fully  executed,  but  with  a  blank  in  each  for  the  name  of  the 
payee  and  mortgagee,  were  delivered  to  an  agent  who  was  to  procure 
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a  loan  of  money  thereon  for  the  maker,  that  this  showed  an  intention 
that  the  agent  should  fill  the  blanks,  and  when  so  filled,  the  instruments 
were  valid  without  a  new  execution  and  delivery.  Van  Etta  v.  Even- 
son^  28  "Wis.  33 ;  9  Am.  Rep.  486.  And  an  instrument  formally 
sealed  and  delivered  is  valid  if  left  in  the  hands  of  the  executing  party 
without  any  thing  to  show  that  it  was  not  intended  to  operate  immedi- 
ately, yet  if  a  blank  be  left  for  the  name  of  the  obligor  and  of  the 
mortgagee,  it  is  not  such  a  mortgage  as  the  mortgagee  is  bound  to 
accept.     Pennsylvania  Co.  v.  Dovey,  64  Penn.  St.  260. 

The  husband  who  joins  with  and  authorizes  the  wife  to  execute  a 
mortgage  upon  her  paraphernal  property,  for  the  purpose  of  improving 
it,  cannot  afterward,  when  the  mortgage  is  sought  to  be  enforced,  set 
up  by  way  of  defense  that  the  property  mortgaged  was  community 
property,  and  the  wife  was  without  the  power  or  authority  to  incumber 
it.  Having  signed  the  mortgage  himself,  he  cannot  be  permitted  to 
deny  or  to  gainsay  his  own  solemn  act.  Stewa/rt  v.  Boyle,  23  La. 
Ann.  83. 

A  mortgage  for  purchase-money  is  a  valid  security  even  against  a 
homestead,  though  not  signed  by  the  wife:  Aniphlett  v,  Hibbard,  29 
Mich.  298.  But  where  a  mortgage  on  a  homestead  was  executed  and 
delivered  as  a  complete  instrument  by  the  husband  alone,  with  the 
understanding  that  his  wife  was  not  to  join  in  the  execution  thereof, 
but  her  signature  and  acknowledgment  are  afterward  fraudulently  ob- 
tained by  the  mortgagee,  who  thereupon  so  alters  the  mortgage  and 
acknowledgment  as  to  make  it  appear  a  mortgage  by  them  jointly, 
thus  giving  it  the  force  of  a  lien  upon  the  homestead,  as  well  as  upon 
other  lands  covered  by  the  mortgage,  the  alteration  was  held  to  be 
material,  and  avoided  the  mortgage.     Cutler  v.  Rose,  35  Iowa,  456. 

§  4.  Delivery.  Acceptance  of  the  mortgage  by  the  mortgagee  is 
necessary  to  constitute  a  delivery ;  and  if  there  be  no  delivery,  there  is 
no  mortgage.  Freemanfi  v.  Peay,  23  Ark.  439.  There  need  not  be 
an  actual  manual  delivery  of  the  instrument  by  the  mortgagor  to  the 
mortgagee ;  but  there  must  be  some  act  on  the  part  of  both,  which,  in 
legal  contemplation,  would  be  equivalent  to  it.  Foley  v.  Howard^  8 
Clarke  (Iowa),  56.  The  fact  of  acknowledgment  and  proof  of  a  mort- 
gage does  not  raise  a  conclusive  presumption  of  delivery.  Bell  v. 
Farmers'  Bamk,  11  Bush  (Ky.),  34  ;  21  Am.  Rep.  205.  Nor  does  the 
single  fact  that  a  mortgage  of  real  estate  is  found  upon  the  records  of 
a  county  raise  a  presumption  of  its  delivery  and  acceptance  against  the 
positive  denial  of  the  mortgagee,  and  those  claiming  under  him,  that 
he  ever  received  such  a  mortgage,  or  had  any  knowledge  thereof. 
Foley  v.  Howard,  8  Clarke  (Iowa),  56.      But  the  fact  that  a  mort- 
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gage  was  written  and  signed  by  the  mortgagor,  and  filed  by  him  in 
the  recorder's  office  for  record,  and  that  it  is  subsequently  found  in 
the  mortgagee's  possession,  are,  in  the  absence  of  evidence  to  the  con- 
trary, sufficient  to  show  a  delivery.     Haskill  v.  Sevier^  25  Ark.  152. 

Where  a  purchase-price  mortgage  has  been  executed  and  deposited 
in  escrow  to  await  completion  of  title  in  the  mortgagor,  in  fulfillment 
of  a  verbal  bargain  by  the  mortgagee  to  sell  the  land  to  the  mortgagor, 
and  the  title  to  the  land  in  the  meantime  passes  into  other  hands,  the 
delivery  of  the  mortgage  in  violation  of  the  arrangement  will  not 
operate  to  make  it  a  valid  mortgage,  binding  upon  the  mortgagor. 
Pcmell  V.  Ccmant,  33  Mich.  396. 

A  delivery  of  a  deed  of  trust  to  the  trustee  is  not  essential  to  its 
validity,  nor  can  his  renunciation  of  the  trust  invalidate  the  deed  as  a 
security.      Walker  v.  Johnson,  37  Tex.  127. 

Where,  upon  the  dissolution  of  a  partnership,  one  partner  assumes 
the  payment  of  a  firm  note,  and  executes  a  mortgage  to  the  payee  of 
the  note  to  secure  its  payment,  and  as  indemnity  to  the  other  partner 
against  his  liability  thereon,  a  delivery  of  the  mortgage  to  such  other 
party  is  sufficient.     Cowwell  v.  McCowmi,  81  111.  285. 

ARTICLE    III. 

CONSTRUCTION    AND    EFFECT. 

Section  1.  In  general.  In  equity  a  mortgage  of  lands  is  regarded 
as  a  mere  security  for  money,  a  chattel  interest  or  chose  in  action,  the 
debt  being  considered  as  the  principal,  and  the  mortgage  as  the  acces- 
sory or  appurtenant  thereto.  Timms  v.  Shannon,  19  Md.  296.  But 
where  a  party  takes  security  upon  land,  by  mortgage,  for  a  debt  or 
other  liability,  without  a  covenant  to  pay,  and  takes  no  bond  or  other 
separate  instrument  to  secure  such  payment,  he  is  confined  to  the  lands 
mentioned  in  the  mortgage  for  his  remedy.  Yam,  Brunt  v.  Misnier^ 
8  Minn.  232 ;  Coleman  v.  Van  Rensselaer,  44  How.  (N.  Y.)  368.  As 
between  creditors  the  mortgage  is  not  even  to  be  considered  an  incum- 
brance until  it  be  recorded,  unless  it  is  given  for  pm*chase-money. 
Clawson  v.  Eiehhaum,  2  Grant's  Cases  (Penn.),  130.  But  a  mortgage 
to  secure  the  payment  of  a  sum  of  money  may  be  upheld  although 
there  is  connected  with  it  no  other  obligation  or  contract  of  the  mort- 
gagor, or  of  any  other  person,  to  pay  the  same.  Brookings  v.  Wfiite^ 
49  Me.  479. 

A  mortgage  only  becomes  effectually  an  estate  in  the  grantee  called 
the  mortgagee,  by  the  grantor  or  mortgagor  failing  to  perform  the  con- 
dition.    Fay  V.  Cheney,  14  Pick.    399;  Brigham  v.  WincJiester,   1 
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Mete.  390  ;  Wood  v.  Trask,  7  Wis.  566.  In  Texas  the  effect  of  a 
mortgage  to  secure  the  purchase-money,  executed  simultaneously  witli 
the  deed  to  the  vendee,  is  that  the  legal  title  remains  with  the  mort- 
gagee or  vendor  of  the  lands  ;  but  this  does  not  prevent  the  interest  of 
the  mortgagor  from  being  levied  upon  and  sold.  Baker  v.  Clipper, 
26  Tex.  629.  A  mortgage  given  by  one  person,  to  secure  the  payment, 
at  maturity,  of  notes  executed  by  another,  is  no  security  for  renewal 
notes  substituted  therefor.  Ayres  v.  Wattson^  57  Penn.  St.  360.  And 
an  agreement  between  a  mortgagor  and  a  mortgagee  that  a  promissory 
note  shall  be  substituted  for  the  notes  to  a  larger  amoimt  already 
secured  by  mortgage,  and,  if  paid  at  maturity,  shall  be  considered  a 
payment  and  discharge  jpro  tanto  of  those  notes  and  mortgage,  and 
that  the  mortgage  shall  be  held  as  collateral  security  for  the  new 
note,  and  not  be  discharged  or  canceled  until  that  is  paid,  does 
not  create  a  trust  in  or  lien  upon  the  mortgaged  property  to  secure  its 
payment.     G-rafton  Bank  v.  Foster,  11  Gray  (Mass.),  265. 

A  mortgage,  by  a  corporation,  of  their  property,  franchises  and 
effects,  given  after  their  entry  upon  lands  which  they  had  a  right  to 
take,  and  before  judgment  for  damages  for  such  taking,  will  bind  their 
equitable  interest,  subject  to  the  payment  of  the  judgment  for  pur- 
chase-money. Appeal  of  Easton,  47  Penn.  St.  255.  Where  a  man, 
having  no  title  to  land,  mortgages  it  and  then  subsequently  acquires  title, 
such  title  inures  to  the  benefit  of  the  mortgagee.  Christy  v.  Da/aa,  34 
Cal.  548  ;  Amonett  v.  Amis,  16  La,  Ann.  225. 

A  mortgagee,  after  having  duly  assigned  his  bond  and  mortgage  to 
the  plaintiff,  received  payment  thereof  from  the  mortgagor,  who  paid 
the  same  in  ignorance  of  the  assignment,  believing  him  to  be  still  the 
owner  of  the  mortgage.  Subsequently,  upon  the  demand  of  the  mort- 
gagor, the  mortgagee  executed  and  delivered  to  the  mortgagor  a  bond, 
conditioned  to  pay  the  full  amount  of  the  bond  and  mortgage  to  the 
plaintiff,  and  to  save  the  mortgagor  harmless  therefrom,  the  payment 
of  which  bond  was  guaranteed  by  the  defendant.  Thereafter  the 
mortgagor  executed  and  delivered  to  the  mortgagee  satisfaction  of  the 
last-mentioned  indemnity  bond,  which  he  did  not,  however,  give  up  or 
cancel,  but  thereafter  assigned  it  to  the  plaintiff.  In  an  action  by  the 
plaintiff,  to  recover  the  amount  of  the  bond  and  mortgage  from  the 
defendant,  the  guarantor  of  the  bond,  it  was  held  that  he  was  entitled 
to  recover ;  that  the  obligation  under  the  bond,  to  the  plaintiff,  was 
not  discharged  by  the  act  of  the  mortgagor.  Simson  v.  Brown,  6 
Hun  (]Sr.  Y.),  251.     See  Stephens  v.  CasbacTcsr,  8  id.  116. 

An   introductory  recital  in  a  mortgage,  that  the  grantor   was   the 
owner  of  only  one-third  of  the  tract  of  land  described  in  the  deed,  con- 
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tains  no  binding  recognition  of  any  right  in  any  other  person  to  any 
part  of  the  land.     Mershon  v.  Mershon^  9  Bush  (Ky.)j  ^3^- 

Wliere  a  mortgage,  in  describing  property,  employs  at  first  general 
terms,  and  afterward  proceeds  to  describe  particularly  each  thing  mort- 
gaged, the  latter  will  control  the  former  if  there  be  repugnancy. 
Pullan  V.  Cinn.,  etc.,  R.  B.  Co.^  4  Biss.  85. 

A  mortgage,  made  conditional  on  the  removal  of  certain  specified 
defects  of  title,  is  enforceable  on  performance  of  the  condition,  and 
cannot  be  defeated  by  a  showing  of  other  defects  not  specified  in  the 
condition.  Goodenow  v.  Curtis,  33  Mich.  505.  Nor  can  an  objection 
to  the  terms  of  a  mortgage  by  the  mortgagor,  before  signing,  that  it 
included  property  wliich  he  desired  to  reserve  and  use  in  paying  a  debt 
to  another,  vary  the  legal  effect  of  the  mortgage.  Patterson  v. 
Taylor,  15  Fla.  336. 

A  deed  of  trust  executed  by  a  railroad  company  to  trustees,  convey- 
ing certain  lands  in  trust,  to  sell  and  convey  the  same  by  deeds  of  con- 
veyance, and  to  devote  the  proceeds  to  the  payment  of  liabilities  of  the 
company,  is  not  a  mortgage,  but  vests  the  legal  title  in  the  trustees. 
Soutter  V.  McRae,  15  Fla.  625  ;  Wihner  v.  Atlanta,  etc.,  Ry.  Co.,  2 
Woods'  C.  C.  447.  Where,  by  agreement  in  a  deed  of  trust,  the  interest 
on  a  note,  if  not  paid  when  due^  should  be  compounded,  the  agreement 
is  no  waiver  of  the  right  to  enforce  its  payment  when  due.  Waples  v. 
Joiies,  62  Mo.  440.  The  assignee  of  a  note  secured  by  a  deed  of  trust 
otherwise  complete,  but  not  containing  the  name  of  the  trustee,  will  be 
subrogated  to  all  the  rights  and  equities  of  the  assignor.  McQuie  v. 
Peay,  58  Mo.  56.  An  assignment  of  a  certificate  of  purchase  of  land, 
issued  by  the  State,  by  way  of  security  for  a  debt  due  by  the  assignor 
to  the  assignee,  operates  as  an  equitable  mortgage  on  the  interest  in  the 
land  which  the  assignor  acquired  by  virtue  of  the  certificate,  and  if  the 
assignee  pays  money  due  the  State  on  the  certificate,  in  order  to  pre- 
vent a  forfeiture  of  the  assignor's  title,  the  money  so  paid  becomes  a 
portion  of  the  mortgage  debt,  and  the  court  will  enforce  an  equitable 
lien  for  the  whole  sum.  Ilill  v.  Eldred,  49  Cal.  399.  Where  a  deed 
is  made  to  a  married  woman  and  "  her  body  heirs,"  as  the  legal  effect  of 
it  is  to  give  her  a  life  estate  and  there  is  no  restriction  of  alienation,  it 
is  competent  for  her,  by  uniting  with  her  husband,  to  mortgage  her 
estate  and  release  her  homestead,  and  such  a  mortgage  creates  a  valid 
lien  upon  her  interest  in  the  land.  Ilosmer  v.  Carter,  6S  111.  98.  A 
8tii)ulation  in  a  mortgage,  by  which  the  mortgagee  assumes  the  pay- 
ment of  a  prior  mortgage  on  the  premises,  does  not  render  the  mort- 
gagee personally  liable  to  the  prior  mortgagee  for  the  prior  mortgage 
debt.     Such  a  stipulation  is  not  a  promise  by  the  mortgagee  to  the 
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mortgagor  for  the  benefit  of  the  prior  mortgagee,  but  is  for  the  benefit 
of  the  mortgagor  only,  being  intended  to  protect  his  property  by  ad- 
vancing money  to  pay  his  debt.  Garnsey  v.  Hogers,  47  N.  Y.  (2  Sick. 
233  ;  7  Am.  Rep.  440.  Where  a  mortgage  debt  is  payable  in  install- 
ments, the  condition  is  broken  by  non-payment  of  the  first  installment, 
and  the  party  may  thereupon  resort  to  his  action  of  ejectment.  Med- 
dicJc  V.  Gressman^  49  Mo.  389. 

A  deed  of  trust  for  the  benefit  of  a  party  who  has  given  and  intends 
to  give  letters  of  credit  to  the  grantor,  and  upon  whom  the  latter  has 
drawn  and  intends  to  draw  bills  of  exchange,  providing  that  it  shall  be 
void  if  the  grantor  shall  pay  on  a  certain  day  the  amount  of  the  bills 
so  drawn,  and  that  otherwise  the  trustee  shall  proceed  to  sell  and  pay 
the  amount  remaining  unpaid,  is  not  a  mortgage  security  for  the  pay- 
ment of  the  bills,  as  such,  and  for  the  benefit  of  the  holders  thereof, 
but  only  for  the  indemnity  of  the  drawee,  and  such  holders  cannot  main- 
tain a  suit  to  have  a  deed  of  release  of  part  of  the  trust  property,  made 
when  the  drawee  was  insolvent,  and  subsequent  deeds  thereof  to  inno- 
cent third  parties,  set  aside,  and  to  have  such  part  sold  for  their  benefit. 
St.  LouiSj  etc.,  Association  v.  Clark^  36  Mo.  601. 

Where  a  creditor  agreed  to  remit  part  of  the  debt,  on  the  debtor's 
giving  him,  for  the  balance,  a  mortgage  with  a  proviso  that,  if  the 
mortgage  debt  were  not  paid  within  two  years,  the  whole  of  the  orig- 
inal debt  should  be  recovered ;  and  the  debt  was  not  paid  within  the 
two  years,  the  proviso  was  construed  a  penalty  against  which  equity 
would  relieve,  and  the  mortgagee  could  only  recover  the  smaller  sura. 
Thompson  V,  Hudson,  L.  R.,  2  Eq.  612. 

§  2.  Law  of  i)lace.  A  mortgage  must  be  construed  by  the  laws  of 
the  State  where  it  is  executed  {B call  y.  Williamson,  14  Ala.  55),  and 
by  the  laws  of  the  time  of  its  execution  and  delivery.  Olson  v.  Nelson, 
8  Minn.  53.  A  contract  of  mortgage  valid  by  the  law  of  the  place 
where  it  is  made  is  valid  everywhere.  Dobbin  v.  Hewett,  19  La.  Ann. 
513.  In  the  absence  of  proof  it  will  be  presumed  that  the  common 
law  obtains  in  the  State  where  the  mortgage  is  executed.  Beall  v. 
Williamson,  14  Ala.  55. 

§  3.  EYidence  to  explain  or  vary.  Parol  evidence  is  admissible 
to  show  the  character,  purpose  and  consideration  of  an  instrument. 
Price  V.  Gromer,  40  Md.  102 ;  Balcock  v.  Lish,  57  111.  327 ;  O'Neill 
v.  Oapelle,  62  Mo.  202 ;  Judge  v.  Reese,  24  N.  J.  Eq.  387 ;  Siveetzer's 
Appeal,  71  Penn.  St.  264.  It  is  admissible  to  show  that  a  deed,  abso- 
lute in  its  terms,  was  intended  as  a  mortgage.  Walton  v.  Cronly,  14 
Wend.  63  ;  Littlewort  v.  Bavis,  50  Miss.  403  ;  Weide  v.  Gehl,  21 
Minn.  449.     It  is  admissible  in  equity  to  show  that  the  assignment  of 
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a  mortgage,  absolute  in  form,  was  in  fact  a  security  for  a  loan.  Pond 
V.  Eddy,  113  Mass.  149.  But  parol  evidence  in  sucli  cases  is  not  re- 
ceived to  contradict  an  iustrmnent  in  writing,  but  to  prove  an  equity 
superior  to  it.  Saunders  v.  Stewart,  7  Nev.  200  ;  Wilcox  v.  Bates^ 
2G  Wis.  465. 

Where  a  mortgage  describes  the  mortgage  debt  as  "  two  promissory 
notes,  bearing  even  date  herewith,  for  the  sum  of  $500,  one  payable  in 
1852,  and  the  other  payable  in  1853,  with  interest  to  be  paid  yearly"; 
and  the  notes  referred  to,  being  produced  and  identified,  were  for  $500 
each,  it  was  held  that  the  notes  were  competent  evidence  to  explain, 
the  mortgage,  as  against  the  mortgagor,  or  one  who  purchased  the 
equity  of  redemption  with  notice  that  the  mortgage  w^as  intended  to- 
secure  both  notes.     Crafts  v.  Crafts,  13  Gray  (Mass.),  360. 

It  is  not  requisite  that  the  condition  of  a  mortgage  should  be  so 
completely  certain  as  to  preclude  extraneous  inquiry.  Youngs  v. 
Wilson^  27  N.  Y.  (13  Smith)  351.  And  where  a  note  agrees  in  some 
respects  with  the  description  given  in  a  mortgage,  though  it  differ  in 
others,  it  may  be  proved  by  parol  to  be  the  one  intended  in  the  mort- 
gage.    Paine  v.  Benton,  32  A¥is.  491. 

Where  ejectment  is  brought  by  the  grantee  of  a  deed,  absolute  on  its 
face,  against  subsequent  grantees  of  the  same  estate,  holding  from  the 
same  grantor,  such  grantees  may  show  by  parol  proof  that  the  first 
conveyance  was  a  mortgage.  Wehh  v.  Rice,  1  Hill,  600.  But  where 
a  mortgage  is  executed  with  a  condition  to  secure  tlie  payment  of  a 
promissory  note,  and  is  duly  recorded,  and  the  mortgagee,  after  con- 
dition broken,  ol)tains  a  conditional  judgment  for  possession,  enters 
upon  the  execution  of  the  writ  of  possession,  holds  the  premises  peace- 
ably for  more  than  a  year,  and  then  conveys  them  by  a  quit-claim 
deed,  and  the  grantee  afterward  conveys  to  a  person  with  warranty, 
in  a  real  action  between  a  subsequent  mortgagee  and  the  last  grantee, 
parol  evidence  is  not  admissible  to  show  that  the  first  mortgage  was,  in 
fact,  executed  for  the  purpose  of  indemnifying  the  mortgagee  upon  a 
certain  other  transaction,  and  that  the  indemnity  had  been  made  etlect- 
ual.     Clarh  v.  Hohhs,  11  N.  H.  122. 

A  mortgage  dated  1837,  payable  in  1830,  is  payable  immediately 
and  parol  evidence  cannot  be  given  to  vary  this  legal  result.  Fuller 
V.  Acker,  1  Hill  (N.  Y.),  473.  And  the  loss  of  a  mortgage  cannot 
be  proved  by  the  oath  of  the  party  claiming  under  it.  Ross  \.  21c- 
Cartan,  1  Brevard,  507.     See  vol.  1,  163. 

Where,  in  place  of  part  of  a  bond  secured  by  mortgage  fur  the  pay- 
ment of  $1,500  in  three  yearly  payments  to  a  third  person  after  the 
death  of  the  mortgagee,  a  due  bill  of  the  mortgagor,  payable  to  the 
Vol.  IY.-  67 
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mortgagee  at  a  different  date,  is  substituted  bv  parol  arrangement  some 
time  after  the  giving  of  the  mortgage,  the  lien  of  the  mortgage  will 
not  be  held  to  cover  such  due  bill  in  the  absence,  at  least,  of  a  clear 
showing  that  such  was  the  agreement  when  the  exchange  was  effected. 
Tucker  v.  Alger^  30  Mich.  67. 

Parol  evidence  maj  not  be  admissible  to  prove  a  deed,  a  mortgage 
against  a  subsequent  purchaser  for  value  Avithout  notice.  Hills  v. 
Loomis,  42  Yt.  562.  But  it  is  admissible  in  ejectment  bj  one  claim- 
ing under  the  grantor,  against  one  claiming  under  the  grantee's  heirs. 
Kent\.  Agard,  2i  Wis.  378. 

§  4.  Nature  ami  effect  generally.  "Where  a  deed  is  absolute  on  its 
face,  a  court  of  equity  will  not  establish  it  as  a  mortgage  unless  the 
proofs  are  clear,  consistent  and  convincing,  that  it  was  not  an  absolute 
purchase,  and  that  the  object  of  the  transaction,  as  understood  by  both 
parties,  was  to  create  a  security  for  money.  Phillips  v.  Croft,  42 
Ala.  477;  Shays  v.  Norton,  48  111.  100  ;  Lane  v.  Dickerson,  10  Yerg. 
373 ;   Comoell  v.  Evill,  4  Blackf.  67. 

But  in  all  doubtful  cases  a  contract  will  be  construed  to  be  a  mort- 
gage rather  than  a  sale,  because  such  a  construction  will  be  most  apt  to 
attain  the  ends  of  justice  and  prevent  fraud  and  oppression.  Honore 
V,  Hutchings,  8  Bush  (K}'.),  687 ;  Kent  v.  Lasley,  24  Wis.  654  ;  Cor- 
nell v.  Hall,  22  Mich.  377.  The  intention  of  the  parties  will  con- 
trol the  form  of  the  contract,  and  the  circumstances  under  which  it  was 
executed  may  be  looked  to  in  determining  what  was  their  intention. 
Eiland  v.  Radford^  7  Ala.  724 ;  Crane  v.  Bonnell,  1  Green's  Ch.  264. 

Where  a  deed  and  a  \vritten  contract  are  simultaneously  executed,  in 
reference  to  real  estate,  and  a  pre-existing  debt  is  shown,  if  there  is  a 
continuing  obligation  for  the  debt,  the  transaction  is  a  mortgage,  al- 
though the  deeds  expressly  state  that  the  debt  was  full}"  satisfied,  and 
that  the  contract  is  intended  as  a  conditional  sale  and  not  as  a  mortgage. 
Ruffier  V.   Womaclc,  30  Tex.  332. 

Where  one  conveys  to  another  his  interest  in  certain  mining  property, 
and  upon  the  next  day  the  grantee  executes  to  the  grantor  his  bond, 
and  thereby  agrees  to  reconvey  the  same  property  after  he  shall  take 
from  the  mine  the  amount  of  a  certain  note,  the  deed  and  the  bond 
should  be  read  together  and  in  connection  they  constitute  a  mortgage, 
and  the  grantee  of  the  equity  of  redemption,  after  satisfaction  of  the 
amount  due  on  the  note,  is  entitled  to  a  release  from  the  mortgagee. 
Walker  v.  Tiffin  Mining  Co.,  2  Col.  T.  89. 

A  covenant  by  a  delator  with  his  creditor  to  purchase  certain  lands 
and  then  mortgage  them  to  him  will  be  enforced  in  a  court  of  equity, 
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bj  a  decree  of  sale,  as  an  equitable  mortgage.  Wrlyht  v.  Shumway^ 
1  Biss.  23. 

A  deed  absolute  on  its  face  may  be  shown  to  be  intended  as  a  mort- 
gage, although  there  is  no  agi-eement  in  the  defeasance  for  the  pay- 
ment of  the  debt.  That  fact  may  properly  be  considered  with  other 
circumstances  in  the  case,  but  it  is  not  conclusive.  Horn  v.  Keteltas, 
46  N.  Y.  (1  Sick. )  605  ;  S.  C,  42  How.  Pr.  138.  So  where  a  deed  is  exe- 
cuted simultaneously  with  the  grantor's  taking  from  the  grantee  a  bond 
for  the  repayment  of  money  borrowed,  the  two  instruments  constitute 
a  mortgage.  Clarh  v.  Lyon,  46  Ga.  202 ;  Robinson  v.  Willoughhy, 
65  :N'.  C.  520 ;  Becker  v.  Leonard,  6  Lans.  (X.  Y.)  264. 

An  agreement  for  a  resale  to  the  vendor,  dated  one  day  after  the 
deed  from  the  vendor,  is  a  mortgage  transaction.  Gulhins  v.  Harper, 
1  Phil.  Penn. )  276.  And  if  it  appear  that  a  vendor  was  indebted  to 
the  vendee,  and  that  he  continued  in  possession  after  the  sale,  the 
inference  is  irresistible  that  the  transaction  was  a  mortgage  and  that 
the  vendor  can  redeem.  Rohinson  v.  Willoughhy,  65  X.  C.  520. 
And  where  a  deed  is  shown  to  be  an  open  mortgage,  all  uncertainties 
operate  against  the  mortgagee.     Kline  v.  McOucMn,  25  X.  J.  Eq.  433. 

Each  complaint  for  failure  of  condition  must  be  determined  on  its 
own  merits,  and  no  court  can  have  authority  to  make  a  decree  in  advance 
which  shall  limit  the  amount  of  recover}^  for  future  violations.  Tucker 
V.  Tucker,  24  Mich.  426.  The  condition  of  a  mortgage,  that,  if  the 
mortgagor,  the  indorser  of  a  note,  should  cause  it  to  1)e  paid,  the  mort- 
gage should  be  void,  is  not  intended  to  increase  the  indorser's  liability 
on  the  note,  and  does  not  waive  his  right  to  have  the  maker 
sued.  Carlisle  v.  Chambers,  4  Bush  (Ky.),  268.  And  where  a  mort- 
gage is  given  on  lands,  to  secure  the  payment  of  certain  jjromissory 
notes  conditioned  "  that  if  any  of  the  notes  prove  to  be  insolvent  and 
Avurthless,  the  mortgage  is  to  be  good  and  valid,  otherwise  to  be  null 
and  void,"'  to  constitute  a  breach  of  the  condition,  the  notes,  or  some  of 
them,  must  prove  worthless.  The  mere  non-payment  of  the  notes 
does  not  constitute  a  l)reach.  Fotroto  v.  Merriwether,  53  111.  275. 
But  a  condition  that  the  mortgagor  ''  shall  promptly  pay  and  discharge 
all  notes  or  other  papers  of  his,  upon  which  the  mortgagees  shall  Ijecome 
indorsers  or  acceptors,  together  with  all  charges  accruing  thereon,  so 
as  to  save  said  mortgagees  harmless  by  reason  of  their  connection  with 
such  paper,"  is  broken  at  once,  u])on  a  failure  to  meet  such  paper  at 
maturity.     Butler  v.  Ladue,  12  Mich.  173. 

A  court  of  law  will  not  construe  a  mortgage  executed  by  the  mort- 
gagor in  terms  to  himself  so  as  to  make  it  a  mortgage  to  the  intended 
mortgagee.     Rackllffe  v.  Seal,  36  Mo.  317.  Where  an  equitable  mort- 
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gagee  covenants  to  reconvey,  free  from  incumbrances,  and  by  good  and 
sufficient  deed,  he  must  be  understood  as  referring  to  the  same  title  that 
he  has  received  from  the  mortgagor,  and  is  not  bound  to  convert  an 
imperfect  title  received,  into  an  estate  in  fee  simple.  Parmelce  v.  Law- 
rence, 44  111.  405.  Where  the  plaintiff  contracted  with  the  defendant 
to  sell  him  certain  real  property,  and  in  order  to  effect  the  sale,  executed 
to  a  third  party  a  conveyance  thereof,  upon  such  third  pai'ty's  advanc- 
ing to  the  plaintiif  part  of  the  j)nrchase-money,  and  giving  to  the  de- 
fendant a  contract  for  a  deed  when  the  money  he  had  advanced  should 
be  repaid,  and  the  defendant  giving  the  plaintiff  security  for  the  bal- 
ance ;  as  between  the  parties,  the  sale  and  conveyance  were  deemed  a 
mortgage  to  secure  the  payment  by  the  defendant  to  such  third  party 
of  the  sum  advanced.     Purely  v.  Ballard,  41  Cal.  444. 

A  mortgage  made  without  a  power  of  sale  by  the  mortgagee,  and 
executed  by  a  debtor  directly  to  his  surety,  and  to  be  void  if  the  debts 
should  be  paid,  is  for  the  security  of  the  creditors  as  well  as  of  the 
surety ;  and  a  sale  by  the  mortgagor,  with  the  consent  but  without  the 
joinder  of  the  mortgagee,  will  be  precluded,  unless  made  also  with  the 
consent  of  the  creditors,  or  with  satisfaction  of  their  debts.  Saylors  v. 
Saylors,  3  Heisk.  (Tenn.)  525. 

When  a  mortgagor  covenants  in  the  mortgage  to  insure  the  im- 
provements on  the  mortgaged  premises  for  a  specific  sum,  his  failure  to 
insure  for  that  sum  constitutes  such  a  default  as  will  justify  the  mort- 
gagee in  selling  the  premises  under  a  power  contained  in  the  mortgage, 
and  it  does  not  impair  the  mortgagee's  right  that  the  covenant  was 
impossible  of  execution.      Walher  v.  Cockey,  38  Md.  75. 

Where  a  mortgage  is  given  to  a  guardian  to  secure  a  debt  due  his 
wards,  and  subsequently  a  new  guardian  is  appointed  in  his  place,  who, 
in  ignorance  of  the  existence  of  subsecpient  incumbrances  upon  the 
property,  agrees  that  the  time  of  payment  of  the  mortgage  debt  shall 
be  extended,  and  takes  a  new  mortgage  on  the  same  property  to  secure 
its  payment,  but  without  releasing  the  first  mortgage,  the  debt  secured 
by  the  two  mortgages  being  the  same,  should  have  the  benefit  of  the 
lien  of  the  first  mortgage.     Drury  v.  Briscoe,  42  Md.  154. 

§  5.  Evidence  of  indebtedness.  A  mortgage  duly  acknowledged 
and  recorded  is  admissible  in  evidence  of  the  mortgagee's  title  to  the 
land  mortgaged,  without  first  producing  the  notes  which  it  was  given 
to  secure.  Smjitli  v.  Johns,  3  Gray  (Mass.),  517.  But  the  ordinary 
recital  "  that  the  party  of  the  first  part,  in  consideration  of  the  sum  of 
$500  to  him  duly  paid,  has  granted,"  etc.,  is  not  an  admission  of  in- 
debtedness from  which  a  promise  may  be  implied ;  neither  is  a  recital 
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that ''  this  grant  is  intended  as  a  security  for  the  payment  of  $500  and 
interest."     Coleman  v.  Van  Rensselaer,  44  How.  (N.  T.)  Pr.  368. 

"Where  tlie  condition  of  a  mortgage  is  that  the  mortgagor  shall  pay 
"  the  just  and  full  sum  of  all  moneys  "  which  he  might  owe  to  the 
mortgagees,  "  either  as  maker  or  indorser  of  any  note  or  notes,  or  any 
bills  of  exchange,  bonds,  checks,  overdrafts  or  securities  of  any  kind, 
given  by  him,  according  to  the  conditions  of  any  such  writings  obliga- 
tory executed  by  him  to  the  mortgagees  as  a  collateral  security,''  the 
instrument  calls  for  written  evidences  of  debt,  signed  or  indorsed  by 
the  mortgagor,  and  can  be  satisfied  by  no  other ;  and  it  cannot  be  made 
available  as  a  security  for  a  debt  not  in  writing.  Walker  v.  Paint,  31 
Barb.  213. 

In  legal  intendment  a  note,  after  its  indorsement,  is  payable  to  the 
order  of  the  indorsee,  and  such  description  in  a  mortgage  given  to 
secure  it  is  sufficient.  And  in  suit  to  foreclose  the  mortgage  when  the 
petition  recites  the  description  of  the  mortgage  as  above,  and  at  the 
same  time  counts  on  the  note  as  payable  to  the  order  of  the  payee, 
parol  evidence  is  proper  to  sliow  that  the  note  sued  on  is  that  intended 
to  be  secured  by  the  mortgage.     Aull  v.  Lee,  61  Mo.  160. 

§  6.  Merger  of  indebtedness.  A  court  of  equity  will  consider  a 
conveyance  in  fee  simple  of  the  mortgaged  premises  from  the  mortgagor 
to  the  mortgagee,  to  be  or  not  to  be  a  merger,  according  to  the  intent 
and  interest  of  the  parties  and  the  demands  of  substantial  justice  and 
equity.  Edgerton  v.  Youmj,  43  111.  464 ;  Lyon  v.  Mcllvaine,  24 
Iowa,  9  ;  StanUmsx.  Thowpson,^%  N.  H.  272;  Mallory  v.  Hitchcock, 
29  Conn.  127.  This  is  the  rule  at  law  as  well  as  in  equity.  Walker 
V.  Barker,  26  Yt.  (3  Deane)  710.  And  the  rule  is  not  affected  by  the 
fact  that  the  mortgage  includes  other  estates,  of  which  the  mortgagee 
is  not  the  owTier  of  the  equity  of  redemption.  Knoioles  v.  Carpenter, 
8  E.  I.  548. 

Where  the  legal  and  the  equitable  estate  both  become  vested  in  the 
same  person  there  will  1)6  no  merger  of  the  two  estates  in  any  case  if  it  be 
for  the  interest  of  the  owner  to  keep  them  distinct.  M<(Uory  v.  Llitch- 
coek,  29  Conn.  127;  Polk  v.  Reynolds,  31  Md.  106;  Sjjencer  v. 
Ayraidt,  10  N.  Y.  (6  Seld.)  202;  Wallace  v.  Blair,  1  Grant's  Cases 
(Penn.),  75  ;  Snyder  v.  Snyder,  6  Mich.  470.  In  order  to  protect  the 
mortgagee  against  an  intervening  title,  the  law  will  uphold  the  mort- 
gage, even  when  the  parties  had  undertaken  to  di.'charge  it,  unless  in- 
justice would  be  done  thereby.  Staiitons  v.  Thompson,  49  X.  H.  272  ; 
Wehl)  V.  Meloy,  32  Wis.  319.  But  the  owner  of  lands  who  treats  a 
mortgage  upon  the  same,  which  has  been  assigned  to  hun,  as  a  valid 
instrument,  and  transfers  it  as  such,  is  estopped  from  insisting,  as  against 
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the  assignee  or  anj  one  claiming  under  liim,  that  in  his  hands  it  has 
merged  and  disappeared  in  the  fee.  Powell  v.  Smith,  30  Mich.  451. 
And  when  a  party  makes  a  mortgage  of  land  by  a  deed  absolute  on  its 
face,  and  the  mortgagee  gives  back  a  bond,  obligating  himself  to  con- 
vey back  the  premises  on  payment  of  the  debt,  free  from  all  incum- 
brances, by  deed  with  full  covenants  of  warranty,  and  afterward 
acquires  a  tax  title  to  the  premises,  the  court,  on  bill  to  redeem,  will 
allow  the  mortgagee  the  sum  advanced  for  the  tax  title,  and  require 
him  to  convey  the  whole  title.     Clark  v.  Zaughlin,  62  111.  278. 

The  acquisition  by  a  mortgagee,  after  his  assignment  or  transfer  of 
the  mortgage,  of  the  absolute  title,  does  not  merge  the  mortgage. 
White  V.  Ila')ni:>ton,  13  Iowa  (5  With.),  259 ;  Purdy  v.  Huntington, 
42  K.  Y.  (3  Hand)  334 ;  1  Am.  Rep.  532.  But  where  the  mortgagee, 
not  having  assigned  his  mortgage,  takes  a  release  of  the  equity  of 
redemption,  the  whole  estate  is  vested  in  him,  and  the  mortgage  is 
extinguished,  unless  the  express  or  implied  intent  of  the  parties,  or 
interest  in  the  mortgagee,  intervenes  to  prevent  the  merger.  Wil- 
helmi  v.  Leonard,  13  Iowa  (5  With.),  330. 

In  the  absence  of  a  special  agreement  to  that  effect,  the  taking  of  a 
new  mortgage  from  the  same  party  and  on  the  same  property  will  not 
merge  or  extinguish  a  prior  mortgage.  Christian  v.  Neiiiberry,  61  Mo. 
446 ;  Drury  v.  Briscoe,  42  Md.  154.  And  where  the  purchaser  of 
mortgaged  premises,  sold  on  a  junioi  mortgage,  subsequently  purchased 
the  judgment  and  decree  of  sale  made  on  a  prior  mortgage  foreclosure, 
this  judgment  does  not  thereby  become  merged  in  liis  title  to  the  prem- 
ises under  the  first  foreclosure,  nor  prevent  him  from  buying  at  the 
sale,  either  in  his  own  name  or  by  another.  Rawiszer  v.  Hamilton, 
51  How.  (X.  Y.)  Pr.  297.  But  where  a  mortgagor  sells  the  mortgaged 
premises,  subject  to  the  mortgage,  and  a  third  party,  having  purchased 
the  mortgage,  afterward,  through  several  mesne  conveyances,  obtains 
title  to  the  land,  he  thereby  becomes  vested  with  the  estates  of  both 
mortgagor  and  mortgagee,  the  owner  of  the  mortgage  having  acquired 
the  primary  fund  for  its  payment,  which  is  of  value  equal  to  the  mort- 
gage, he  thereby  occupies  the  position  of  one  who  has  effected  a  strict 
foreclosure,  and  the  mortgage  debt  must  be  regarded  as  paid,  and  not 
recoverable  against  the  mortgagor.     Lilly  v.  Palmer,  51  111.  331. 

Where  a  party,  at  the  instance  of  a  mortgagor,  pays  part  of  the  mort- 
gage debt,  but  takes  no  assignment  of  the  mortgage,  he  is  not,  by  such 
payment,  subrogated  to  the  right  of  the  mortgagee  as  against  a  subse- 
quent mortgage ;  to  effect  such  subrogation  there  must  be  sometliing 
more  than  mere  payment,  and  a  silent  receipt  of  the  money  by  the  first 
mortgagee.     Commonwealth  v.  Chesajpeahe,  etc..   Canal  Co.,  32  Md* 
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5U 1 .  A  conveyance  of  the  mortgaged  jjremises  to  the  mortgagee  by 
the  mortgagor,  after  an  assignment  of  the  mortgage  to  a  third  party, 
does  not  work  a  merger  of  the  mortgage.  White  v.  Hampton^  13  Iowa 
(oWith.),  259.  N'or  does  a  subsecjuent  conveyance  by  the  mortgagee,  al- 
though recorded  before  the  assignment,  operate  as  a  transfer  of  the 
previously  recorded  mortgage,  within  the  recording  acts.  The  assignee 
of  the  recorded  mortgage  holds  a  valid  lien  on  the  land  as  against  such 
subsequent  grantee,  although  the  latter  purchased  without  notice  of 
the  assignment,  and  had  his  deed  first  recorded.  'Purdij  v.  Hunting- 
ton, 42  I^.  Y.  (3  Hand)  334  ;  1  Am.  Rep.  532.  The  fact  that  a  mort- 
gagor had  occupied  the  premises  for  many  years,  paid  the  taxes,  and 
regularly  paid  interest,  which  was  received  as  such,  warrants  a  finding 
that  the  mortgage  has  not  been  foreclosed.  Trow  v.  Berry,  113  Mass. 
139. 

"Where  a  mortgagee  receives  a  conveyance  of  the  equity  of  redemption, 
his  estate  under  the  mortgage  will  not  merge,  but  will  be  kept  alive 
to  enable  him  to  defend  under  it,  as  against  the  title  of  another, 
acquired  since  the  execution  of  the  mortgage,  and  prior  to  the  convey- 
ance of  the  equity,  if  such  seems  to  be  the  intention  of  the  parties  in 
making  the  conveyance,  and  justice  requires  it.  MuJford  v.  Peterson, 
35  X.  J.  Law,  127' ;  Camjjben  v.  Vedder,  1  Abb.  (X.  Y.)  App.  Dec.  295  ; 
Besser  v.  Hawthorn,  3  Oreg.  129. 

Where  a  mortgagor,  having  a  right  to  redeem,  takes  f r<  )m  one  who  is 
assignee  of  a  mortgagee  in  possession,  a  lease  from  month  to  month  of 
the  mortgaged  premises,  agreeing  to  pay  a  monthly  rent,  "  and  to  quit 
and  give  up  possession  of  said  premises  upon  demand  at  the  end  of 
any  month,"  he  is  not  estopped  to  set  up  his  right  to  redeem.  It  is  not 
a  necessary  inference  from  the  transaction  that  the  parties  intended  to 
convert  the  assignee's  claim  into  a  legal  title.  Atliinson  v.  3Iorrusyy 
3  Oreg.  332. 

Where  a  mortgage  is  given  upon  land  to  secure  the  payment  of 
several  notes  maturing  at  different  times,  and  a  foreclosure  and  sale  is 
had  for  a  part  of  the  notes,  leaving  one  note  unpaid,  and  the  holder  of 
the  unpaid  note  becomes  a  purchaser  of  the  mortgaged  premises  and 
receives  a  nuister's  deed,  the  legal  and  equitable  title  to  the  premises 
will  be  merged,  and  it  will  operate  as  a  satisfaction  of  the  mortgage 
and  the  remaining  indebtedness,  for  the  reason  that  the  purchaser  iu 
such  a  case  is  presumed  to  have  bought  the  land  at  its  value  less  the 
unpaid  note.     Robins  v.  Swain,  6S  111.  197. 

Where  the  owner  of  a  prior  mortgage  purchases  the  equity  of  re- 
demption, his  prior  lien  is  not  merged  in  the  title  thus  purchased, 
so  as  to  become  subject  to  a  second  mortgage  given  by  his  vendor,  but 
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where,  after  mch  purchase,  the  jirior  mortgagee  sold  tlie  land  at  pri- 
vate sale  to  a  third  partj  for  a  price  sufficient  to  pay  off  both  mort-| 
gages,  as  well  as  the  sum  paid  for  the  equity  of  redemption,  his  mort- 
gage was  satisfied  by  snch  sale,  and  on  foreclosure  of  the  second  mort- 
gage, equity  will  direct  the  proceeds  of  the  foreclosure  sale  to  be  first 
applied  to  the  payment  of  the  second  mortgage.  Wehh  v.  Meloy^  32 
Wis.  319. 

§  T.  What  title  or  interest  passes.  The  mortgagee  has  no  title 
or  estate  in  the  lands  mortgaged,  but  only  a  lien  for  the  security  of  the 
debt.  Jackson  v.  Lodge,  36  Cal.  28  ;  United  States  v.  Athens  Annory- 
35  Ga.  3-M ;  Whitmore  \.  Shiverick,  3  Nev,  288 ;  Clawson  v.  Eic\ 
iaitm,  2  Grant's  Cases  (Penn.),  130;  The  Tnistees  of  Union  College 
V.  Wheeler,  01  N.  Y.  (16  Sick.)  88.  But  in  Tennessee,  the  legal  title 
to  the  land  conveyed  passes  out  of  the  mortgagor  and  vests  in  the 
•  trustee  or  mortgagee,  but  upon  payment  by  the  mortgagor  of  the  debts 
secured  by  the  mortgage  the  legal  title  to  the  property  revests  in  him 
and  the  mortgage  cannot  be  set  up  against  him  in  a  court  of  law  or 
equity.  Carter  v.  Taylor,  3  Head  (Tenn.),  30.  In  Massachusetts  a 
mortgage  of  land  passes  the  grantor's  title  though  only  in  mortgage. 
Murdock  v.  Chapman,  9  Gray  (Mass.),  156. 

An  assignment  of  a  mortgage  in  the  common  form  passes  only  one's 
interest  as  mortgagee,  and  no  other  interest  which  he  may  have  in  the 
mortgaged  premises.     Durgin  v.  Busfield,  114  Mass.  492. 

The  assignee  takes  such  interest,  subject  not  only  to  the  latent  equities 
of  the  obligor  and  mortgagor,  but  of  third  persons  having  an  interest 
in  the  mortgaged  premises  who  are  represented  by  the  mortgagor. 
Union  College  v.  Wlieeler,  61  I*T.  Y.  (16  Sick.)  88  ;  Sims  v.  Hammond, 
33  Iowa,  368 ;  Mason  v.  Ainsioorth,  58  El.  163  ;  Tuntchell  v.  Mc- 
Murtrie,  77  Penn.  St.  383.  So,  where  a  mortgagee  is  responsible  for 
a  breach  of  trust  committed  by  the  mortgagor,  his  assignee,  with  notice, 
is  subject  to  the  same  equity  in  enforcing  the  mortgage.  Mathews  v. 
Heyward,  2  S.  C.  239.  And  where  a  mortgagor  of  lands  sells  and 
conveys  the  same  to  a  third  person  subject  to  the  mortgage,  and  such 
grantee  sells  to  the  mortgagee,  the  mortgage  to  be  taken  in  part  pay- 
ment of  the  purchase-price,  and  to  be  given  up  and  canceled  as  shown 
by  a  written  contract  between  them  to  that  effect,  and  afterward  the 
mortgagee  assigns  the  mortgage  to  a  person  who  has  notice  of  the 
rights  of  the  vendor,  snch  assignee  takes  the  mortgage  subject  to  such 
rights.  Sumner  v.  Waugh,  56  111.  531 ;  Schafer  v.  Reilly,  50  N.  Y. 
(5  Sick.)  61. 

An  assignment  of  a  debt  carries  with  it  the  mortgage  made  to  secure 
the  debt,  and,  ordinarily,  whoever  owns  the  debt  is  likewise  the  owner 
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of  the  mortgage.  Kurtz  v.  S])oiiable^  6  Kans.  395  ;  Holmes  v,  Mc- 
Gtntyy  44  Miss.  94;  Swartz  v.  Leist,  13  Ohio  (N.  S.)>  419  ;  C^owje;* 
V.  Howe,  20  Iiid.  396 ;  HerHng  v.  Woodhull,  29  111.  92. 

A  party  paying  a  decree  of  foreclosure  becomes  invested  with  the 

fights  of  the  mortgagee  and  the  assignee  in  equity  of  the  mortgage. 

And  although  the  mortgage  is,  in  fact,  paid,  yet  equity  will  require  it 

to  subsist  until  every  party  who  owes  a  duty  under  the  mortgage  shall 

have  discharged  it.      Wheeler  v.   Willard,  44  Yt.  001.     And  where 

a  party  is  so  related  to  a  mortgage  that  he  is  not  personally  liable  upon 

It,  but  is  obliged  to  pay  it  to  save  his  estate,  and  he  does  pay  it,  the 

payment  will  be  presmned  to  be  made  for  that  purpose,  and  in  such 

case  no  assignment  of  the  mortgage  to  the  person  paying  it,  nor  proof 

of  an  intention  on  his  part  to  keep  it  alive,  is  necessary  to  give  him  the 

benefit  of  it.      Walker  v.   King,  4A  Yt.   640.      So,  the  payee  of  a 

promissory  note,  who  transfers  it  by  indorsement,  and  afterward,  on 

failure  of  payment  by  the  maker,  is  compelled  to  take  it  up,  is  entitled 

to  enforce  a  mortgage  executed  by  the  maker  to  the  indorsee  while  he 

held  the  note  to  secure  it.     O'Hara  v.  Haas,  46  Miss.  374. 

A  mortgage  on  lands  which  the  mortgagor  had  previously  contracted 
to  sell  passes  only  his  actual  interest,  and  one  who  acquires  his  title  at 
a  foreclosure  sale  takes  it  subject  to  the  equities  of  the  vendee  in  pos- 
session.    Laverty  v.  Moore,  33  X.  Y.  (6  Tiff.)  05S. 

AVliere  one  executes  a  mortgage  (which  was  duly  recorded)  on 
premises  of  wliicli  he  has  possession  under  a  contrac"  of  sale,  and  after- 
ward, procuring  a  deed  of  the  premises,  sells  the  same  and  takes  a 
mortgage  thereon  for  the  purchase-money,  which  he  assigns,  assuring 
the  assignee  that  the  mortgage  was  the  first  lien,  the  assignee  will  be 
estopped  from  claiming  a  priority,  although  the  records  show  a  perfect 
chain  of  title  sustaining  his  mortgage.  Crane  v.  Turner,  67  X.  Y.  (22 
Sick.)  437. 

A  conveyance  of  mortgaged  premises,  by  way  of  mortgage,  can 
operate  only  as  an  assignment  of  the  mortgagee's  interest  in  the  mort- 
gage. Central  Bank  v.  Copeland,  18  Md.  3o5.  The  possession  of  the 
mortgagor  is  not  adverse  to  the  possession  of  the  mortgagee,  so  as  to 
prevent  the  assigmnent  of  the  mortgage  by  the  latter.  Murray  v. 
Blackledge,  71  N.  C.  492. 

The  execution  of  a  deed  by  the  assignee  of  a  mortgage  to  a  tliird 
person,  conveying  all  the  grantor's  "  estate,  title  and  interest  "  in  the 
m.iitgaged  ])remises,  will  not  u}»L'rateas  an  assignment  of  the  mortgage. 
The  mortgagee's  interest  is  a  mere  chattel  interest  which  is  inseparable 
from  the  debt  it  was  given  to  secure,  and  will  not  pass  by  a  couveyauca 
of  the  hind.  Swan  v.  Yaple,  35  lowaj  248. 
YoL.  lY.— 66 
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A  deed  of  trust  executed  by  a  railroad  company  to  trustees,  convey- 
ing certain  lauds  in  trust,  to  sell  and  convey  the  same  by  deeds  of  con- 
veyance, and  to  devote  the  proceeds  to  the  payment  of  liabilities  of  the 
company,  vests  the  legal  title  in  the  trustees.  Soidter  v.  MoRae,  15 
Fla.  625  ;    Wilmer  v.  Atlanta,  etc.,  By.  Co.,  2  Woods'  C.  C.  4A1. 

A.  mortgage,  given  to  administrators  to  secure  a  note  given  in  renewal 
of  a  note  secured  by  the  debtor's  mortgage  of  a  part  of  the  same 
jjremises  to  their  intestate,  is  a  conveyance  to  them  in  their  representa- 
tive character.  Wilhins  v.  Sorrells,  45  Ala.  272.  Where  a  person 
mortgages  the  lands  on  wliich  he  resides,  which  are  part  of  the  public 
domain,  and  subsequently  acquires  the  title  to  the  land,  such  title 
inures  to  the  benefit  of  the  mortgagee.     Christy  v.  Dana,  34  Cal.  548. 

The  mortgagee  in  a  mortgage,  made  to  secure  a  negotiable  promissory 
note  which  was  given  for  the  price  of  intoxicating  liquors,  sold  in  vio- 
lation of  law,  may  convey  a  good  title  thereto  by  assigning  the  same 
with  the  note  before  the  maturity  of  the  note  to  one  who  takes  them 
for  a  valuable  consideration  without  notice.  Taylor  v.  Page,  6  Allen 
(Mass.),  86. 

§  8.  What  property  iuclnded.  In  a  mortgage  of  real  estate  will 
be  included  such  articles  as  are  essential  to  the  use  of  the  realty,  have 
been  applied  exclusively  to  use  in  connection  with  it,  are  necessary  for 
that  purpose,  and  without  which,  or  similar  articles,  the  realty  would 
cease  to  be  of  value.  Hoyle  v.  The  Plattsburgh  &  Montreal  R.  R. 
Co.,  51  Barb.  45  ;  Bond  v.  Coke,  Yl  1^.  C.  97.  A  mortgage  of  a  lease 
made  by  the  lessee  will  carry  the  fixtures  of  that  property  which  is  in 
lease,  and  the  power  to  remove  which  fixtures  were  in  the  tenant.  Meux 
V.  Jacols,  7  L.  R.  H.  L.  Gas.  481 ;  S.  C,  13  Eng.  R.  14,  note;  44  L. 
J.  Ch.  481 ;  23  W.  R.  526 ;  32  L.  T.  (N.  S.)  171.  So,  a  mortgage,  given 
on  a  ditch  or  flume  in  process  of  construction  without  any  special  pro- 
vision, would  include  all  improvements  or  fixtures  then  on  the  line 
located  for  the  flume,  as  well  as  those  which  might  thereafter  be 
put  thereon.  Union,  etc.,  Co.  v.  Murjyhy,  etc.,  Co.,  22  Cal.  620,  See, 
too.  Ex  parte  Jardine  ;  In  re  McManns  L.  R.,  10  Ch.  App.  1 ;  12  Eng. 
Rep.  743.  And  a  mortgage,  given  to  secure  certain  notes  whereby  it 
was  made  a  lien  on  a  mill  and  machinery  in  said  mill  till  the  payment 
of  said  notes,  would  embrace  machinery  placed  in  the  building  after  tlie 
mortgage  was  given  and  before  the  notes  were  satisfied.  Johnston  v. 
Morrow,  60  Mo.  339.  So,  too,  a  mortgage  executed  by  a  railroad 
company  upon  its  railroad,  with  the  lands,  tracks,  buildings,  privileges 
and  franchises  "  together  with  all  the  locomotives,  tenders,  cars,  carri- 
ao-es,  tools  and  machinery  owned  or  thereafter  to  be  owned  by  the 
company,  or  in  any  way   belonging  to  or  appertaining  to  said  road, 
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and  to  be  used  thereon,"  is  valid  in  equity,  in  respect  to  subsequently 
acquired  property.  Benjamin  v.  The  Elmira,  Jefferson  <&  Canan- 
daigua  R.  R.  Co.,  49  Barb.  441  ;  Philadeljyhia,  etc.,  R.  R.  Co.  v. 
Woelpper,  64  Penn.  St.   366 ;  3  Am.  Rep.  596. 

A  mortgage  by  a  railroad  company  of  "  all  tlie  present  and  future  to 
be  acquired  property  of  the  company,  including  the  right  of  way  and 
land  occupied,  and  all  rails  and  other  materials  used  therein  or  procured 
therefor,"  includes  the  rolling  stock  of  the  road.  Pullan  v.  Cincin- 
nati,  etc.,  R.  R.  Co.,  4  Biss.  35 ;  HoyU.Y.  The  Plattsburgh  and  Mon- 
treal R.  R.  Co.,  51  Barb.  45. 

A  mortgage,  to  secure  advances  to  enable  the  mortgagor  to  erect  a 
building,  of  "  all  his  right,  title  and  interest,  which  he  now  lias  in  the 
foundation  or  stone  works  of  said  building,  and  which  he  may  have  in 
and  unto  said  building,  during  its  erection  and  completion  and  after  it 
is  completed,"  passes  the  land  on  which  the  building  stands.  Greenwood 
v.  Murdoch,  9  Gray  (Mass.),  20. 

Where  a  certain  undivided  interest  in  real  estate  was  bequeathed  to 
a  son,  and  a  life  interest  in  certain  other  real  estate  to  the  widow,  with. 
directions  that  after  her  death  it  be  sold  and  a  distributive  share  given 
to  the  son,  it  was  held  that  a  mortgage  executed  by  the  son  before 
the  death  of  the  widow,  embracing  all  the  right,  title  and  interest  in 
the  property  bequeathed  to  him  by  the  father,  did  not  embrace  the 
property  included  in  the  widow's  life  estate.  Hauft  v.  Duncan,  40 
Iowa,  254. 

The  share  of  the  grandchild  of  one  of  the  daughters  of  the  declarant, 
to  which  he  was  entitled  as  heir-at-law  of  his  sister,  under  a  certain  de- 
claration of  uses,  was  held  not  to  be  embraced  by  the  terms  of  a  deed 
of  mortgage  from  him  to  other  parties  where  tliose  terms  were  con- 
fined to  "  all  the  interest  he  may  or  will  possess,  either  in  his  own  right, 
or  as  heir-at-law  of  his  mother,  by  reason  of  all  or  any  of  the  deeds, 
conveyances  and  declaration  of  uses  "  mentioned  in  the  deed  of  mort- 
sraire.     McPherson  v.  Snowden,  19  Md.  197. 

A  house  when  removed  from  mortgaged  land  is  no  longer  subject  to 
a  mortgage  lien.     Buchout  v.  Swift,  27  Cal.  433. 

§  9.  What  indebtedness  secured.  A  mortgage  is  security  only  for 
the  debt  thereby  secured,  and  cannot  be  held  for  other  debts  from  the 
mortgagor  even  as  against  him ;  and  the  mortgagee  will  be  compelled 
to  discharge  the  mortgage  upon  the  payment  of  that  debt.  Beardsley 
v.  Tuttle,  11  Wis.  74.  So,  a  mortgage  to  secure  the  mortgagee  from 
all  liability  that  he  may  incur  by  reason  of  his  becoming  surety  or  in- 
dorser  on  the  notes  of  the  mortgagor,  does  not  secure  notes  given  to 
the  mortgagee  for  money  lent  by  him  to  the  mortgagor,  and  as  evidence 
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of  sucli  loan.  Clark  v.  Oman,  15  Gray  (Mass.),  521.  Nor  is  a  mort- 
gage given  by  one  person  to  secure  the  payment,  at  maturity,  of  notes 
executed  by  another,  security  for  renewal  notes  substituted  therefor. 
Ayres  v.  Wattson,  57  Penn.  St.  360.  But  a  mortgage  or  other  con- 
veyance made  as  a  security  for  a  debt,  evidenced  by  a  note  or  bond, 
will  operate  as  a  security  for  the  same  continuing  debt,  though  the 
evidence  of  it  is  chaiiged  by  renewal  or  otherwise.  But,  if  one  deed  of 
trust  is  executed  as  a  substitute  for  a  preceding  one,  the  former  will  at 
once  cease  to  have  any  validity  or  eifect.  Re  Wynne,  Chase's  Dec.  227; 
Ames  V.  Wew  Orleans,  etc.,  R.  R.  Co.,  2  Woods,  206 ;  Ajj^j^eal  of 
Banh  of  Commerce,  4-1  Penn.  St.  (8  Wright)  423.  So,  an  agreement 
between  a  mortgagor  and  a  mortgagee,  that  a  promissoiy  note  sliall  be 
substituted  for  the  notes  to  a  larger  amount  already  secured  by  mort- 
gage, and,  if  paid  at  maturity,  shall  be  considered  a  payment  and  dis- 
charge j)ro  tanto  of  those  notes  and  mortgage,  and  that  the  mortgage 
shall  be  held  as  collateral  security  for  the  new  note,  and  not  be  dis- 
charged or  canceled  until  that  is  paid,  does  not  create  a  trust  in,  or  lien 
upon,  the  mortgaged  property  to  secure  its  payment.  Grafton  Bank 
V.  Foster,  11  Gray,  265. 

A  mortgage  securing  certain  payments,  and  the  performance  of  an 
agreement,  also  provided  that  it  should  become  security  for  the  per- 
formance of  a  certain  other  agreement,  should  the  mortgagor  elect  to 
perform  the  second  agreement.  After  the  election  and  notice  by  the 
mortgagor,  such  mortgage  will  become  security  for  the  performance  of 
the  second  agreement,  as  effectually  as  if  the  same  had  been  set  forth 
in  the  mortgage.     FuiMsh  v.  Sears,  2  Cliff.  454. 

A  mortgage  expressed  to  be  void  in  case  certain  payments  should  be 
made  upon  a  certain  executor}^  contract  for  the  delivery  of  malt,  "  the 
terms  and  method  to  be  by  notes  of  hand,"  but  to  remain  in  force  if  de- 
fault should  be  made  "  in  the  pa^Tnent  of  the  money  above  mentioned, 
or  any  of  said  notes,"  is  a  security  not  only  for  the  giving  of  the  notes, 
but  also  for  their  payment  on  maturity;  Blood  v.  White,  100  Mass. 
357. 

A  mortgage  which  provides  that,  upon  the  full  payment  of  the  notes 
described  in  a  certain  other  mortgage  executed  uj)on  a  given  date,  and 
recorded  upon  a  given  page  of  a  specified  volume  of  the  records  of 
another  county,  it  shall  be  void,  sufiiciently  indicates  the  amount  se- 
cured to  put  subsequent  purchasers  upon  inquiry.  Kellogg  v.  Frazier, 
40  Iowa,  502. 

Where  a  mortgage  is  given  to  secure  whatever  amount  of  indebted- 
ness may  at  any  time  thereafter  exist  from  the  mortgagor  to  the  mort- 
gagee, a  bank,  the  mortgage  is  not  restricted  by  the  proviso  to  the  in- 
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debtedness  of  the  mortgagor  to  the  bank,  arising  from  direct  dealings 
between  them,  but  is  security  also  for  the  amount  of  notes  made  by 
the  mortgagor  to  the  order  of  a  third  person,  and  by  him  indorsed  to 
the  bank  and  discounted  for  him.  First  Nat.  Bank  v.  Byard,  26  N. 
J.  Eq.  255. 

Where  in  place  of  part  of  a  bond  secured  by  mortgage,  for  the  pay. 
meut  of  $500,  in  three  yearly  payments,  to  a  thii'd  person,  after  the 
death  of  the  mortgagee,  a  due  bill  of  the  mortgagor,  payable  to  the 
mortgagee,  at  a  different  date,  is  substituted  by  parol  arrangement 
sometime  after  the  giving  of  the  mortgage,  the  lien  of  the  mortgage 
will  not  be  held  to  cover  such  due  bill,  in  the  absence  at  least  of  a  clear 
showing  that  such  was  the  agreement  when  the  exchange  was  effected. 
TucTcer  v.  Alger,  30  Mich.  67. 

A  payment  by  an  indorser  before  protest,  but,  in  order  to  save  the 
notes  from  going  to  protest,  the  maker  having  informed  him  that  he 
could  not  and  would  not  pay  them,  is  within  the  purview  of  the  con- 
dition of  a  mortgage  to  pay  the  indorser  all  money  he  might  be  com- 
pelled to  pay,  and  might  pay,  on  account  of  the  indorsement.  National 
State  Baiik  v.  Davis,  24  Ohio  St.  190. 

§  10.  Future  adyances.  A  mortgage  made  to  secure  future 
advances  is  not  invalid  upon  that  account.  Even  if  the  intent  to  secure 
future  advances  is  not  disclosed  by  the  terms  of  the  instrument,  yet  if 
the  mortgage  is  recorded  and  states  a  specific  sum  which  it  is  intended 
to  secure,  so  as  to  apprise  third  persons  of  the  extent  of  the  lien  which 
may  be  claimed  under  it,  it  is  good  for  subsequent  advances  except  as 
against  persons  acquiring  equities  prior  to  the  time  when  such  advances 
are  made.  Summers  v.  Boos,  42  Miss.  Y49  ;  2  Am.  Rep.  653  ;  D^'Meza 
V.  Generes,  22  La.  Ann.  285  ;  Farnum  v.  Burnett^  21  X.  J.  Eq.  87  ; 
Robinson  v.  Williams,  22  IN".  Y.  (8  Smith)  380  ;  Com.  Bank  v.  Cun- 
ningham, 24  Pick.  270  ;  Huhhard  v.  Savage,  8  Conn.  215  ;  Foster  v. 
Reynolds,  38  Mo.  553 ;  Conard  v.  Atlantic  Ins.  Co.,  1  Peters,  386. 

In  Connecticut  it  is  said  that  such  a  mortgage,  when  recorded,  is  a 
val  id  and  fixed  security,  not  affected  by  a  subsequent  mortgage  of  the  same 
property,  though  the  advances  may  be  made  and  the  liabilities  assumed 
after  the  record  of  such  later  mortgage.  But  where  it  is  optional  with 
the  mortgagee  to  make  the  advances  or  not,  and  he  has  actual  notice  of 
a  later  mortgage  upon  the  same  property  for  an  existing  debt  or 
liability,  such  later  mortgage  will  take  precedence  of  the  prior  one  as 
to  all  advances  made  after  notice  of  such  later  mortgage.  BosweU  v. 
Goodwin,  31  Conn.  74;  RoU  v.  IIoj)kinson,  3  DeG.  ifc  J.  177;  S.  C, 
28  L.  J.  Ch.  41  ;  9  H.  L.  Cas.  514.  The  better  rule  would  seem  to  be 
that  a  first  mortgagee  for  future  advances  is  bound  to  take  notice  of 
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junior  and  intervening  incumbrances,  in  the  same  manner  as  if  he 
were  about  to  take  a  new  and  independent  liability  from  the  party, 
having  no  reference  whatever  to  the  prior  incumbrance.  Bank  of 
Montgomery's  Appeal^  36  Penn.  St.  170;  Miller  v.  Lockwood,  32  N. 
Y.  (5  Tife.)  293. 

The  sum  named  as  the  consideration  of  a  mortgage,  given  as  security 
for  future  advances  or  indebtedness  and  so  stated  therein,  is  of  no  im- 
portance. Miller  V.  Lockwood,  32  N.  Y.  (5  Tiff.)  293.  But  where  it 
is  given  in  bad  faith  for  a  greater  sum  than  is  due,  to  secure  both  a 
present  indebtedness  and  future  advances,  as  a  pretended  security,  the 
mortgage  would  be  invalid.  Tally  v.  Harloe,  35  Cal.  302  ;  Grijfin  v. 
Wev)  Jersey,  etc.,  Co.,  3  Stockt.  49  ;  Fassett  v.  Smith,  23  X.  Y.  (9 
Smith)  252. 

Where  a  mortgage  is  to  secure  future  loans  to  an  amount  certain, 
within  a  time  limited,  and  the  full  amount  is  loaned  and  repaid, 
further  loans  within  the  time  limited  will  be  covei'ed  by  the  mortgage 
as  against  subsequent  purchasers.  Wilson  v.  Russell,  13  Md.  494. 
But  a  mortgage,  given  on  the  understanding  that  the  mortgagor  shall 
have  future  credit,  where  the  agent  of  the  mortgagee,  who  took  the 
mortgage,  knew  that  it  would  not  have  been  given  except  upon  that 
understanding,  cannot  be  enforced  for  a  different  purj^ose  ;  and  where 
no  future  credit  is  given,  and  no  advances  are  made,  the  mortgage  is 
without  consideration.  Mizner  v.  Kussell,  29  Mich.  229.  But  the  mort- 
gage would  be  valid  if  the  credit  had  been  given,  to  the  extent  of  the 
credit  given,  or  if  the  advances  were  made  on  the  faith  of  the  mort- 
gage.    Marvin  v.  Cliamhers,  12  Blatchf.  495. 

A  mortgage  to  secure  "  future  advances,  for  the  purpose  of  carrying 
on  the  farm  for  the  year  1870,  in  the  county,"  etc.,  sufficiently  speciiies 
the  debt  to  secure  which  it  is  given.  Allen  v.  Lathrop,  46  Ga.  133. 
The  validity  of  a  mortgage  to  secure  future  advances  is  not  affected  by 
the  fact  that  the  advances  are  to  be  of  building  materials  in  lieu  of 
money.     Brooks  v.  Lester,  35  Md.  65. 

A  national  bank,  organized  under  the  national  banking  act  of  June 
3,  1864,  cannot  take  a  mortgage,  under  sections  8  and  28,  upon  real 
estate,  as  a  security  for  a  debt  concurrently  created,  or  for  future 
advances.  Kansas  Valley  National  Bank  v.  Howell,  2  Dill.  371.  Yol. 
2,  179. 

A  mortgage  may   be  given  to  secure  the  mortgagee  from  loss  byi 
reason  of  a  liability  that   he   may   subsequently  incur.     Goddard  \i 
Sawyer,  9  Allen  (Mass.),  78.     So,  a  mortgage  may  be  given   to  indeinj 
nify  the  mortgagee  for  becoming  surety  or  indorser.      JJhler  v.  Semp)l^ 
20  N.  J.  Eq.  (5  C.  E.   Gr.)  288  ;  Clark  v.    Oman,   15   Gray   (Mass." 
521. 
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§  11.  Interest,  costs,  fees,  etc.  A  provision  in  a  bond  and  mort- 
gage that,  if  default  should  be  made  in  the  payment  of  interest  when 
due  and  for  a  certain  number  of  days  thereafter,  the  principal  with 
arrears  of  interest  should,  at  the  option  of  the  mortgagee,  become  due 
immediately,  is  valid.  Riibens  v.  Prindle,  44  Barb.  336  ;  Mohray  v. 
Leckie,  42  Md.  474 ;  Hosie  v.  Gray,  71  Penn.  St.  198.  Ante,  Yol. 
3,  414,  161.  "Where  such  provision  is  made  in  a  mortgage,  it  is  not 
necessary  that  any  particular  form  of  words  should  be  used  for  the  pur- 
pose of  declaring  such  option.  Harper  v.  Ely,  56  111.  179 ;  Gulden\. 
O'Brien,  7  Phil.  (Penn.)  93.  And  if  the  mortgagee  bring  proceedings, 
on  such  failure  to  pay  interest  to  foreclose  for  the  full  amount  of  the  in- 
debtedness, lie  makes  his  election  and  is  entitled  to  foreclose  for  the 
entire  indebtedness.  Kramer  \.  Rehman,^  Iowa  (1  "With.),  114.  See, 
too,  Hartley  v.  Tatham,  2  Abb.  (IST.  Y.)  App.  Dec.  333.  After  a  default 
has  occurred,  and  the  mortgagee  has  made  his  election  accordingh',  he 
cannot  be  compelled  to  accept  the  interest  and  waive  the  stipulation. 
Nor  is  he  estopped  from  asserting  his  right  of  election,  by  the  com- 
mencement of  a  foreclosure  suit  prior  to  the  expiration  of  the  time 
after  due  limited  for  the  payment  of  interest,  the  complaint  wherein 
simply  sets  np  a  default  in  the  payment  of  an  installment  of  prin- 
cipal then  due  and  of  the  interest.  Nor  does  he  waive  his  right  to 
elect  by  receiving  the  installment  of  principal.  Malcolm  v.  Allen, 
49  N.  Y.  (4  Sick.)  448.  And  in  an  action  to  foreclose  a  mortgage 
given  to  secure  a  bond  containing  a  30  days  interest  clause,  where 
the  complaint  alleges  the  non-j)ayment  of  interest  and  the  election 
of  the  mortgagee  that  the  whole  become  due,  an  order  staying  pro- 
ceedings until  further  default  cannot  be  granted  in  the  absence  of 
proof  of  fraud  or  improper  conduct  on  the  part  of  the  plaintiff. 
Bennett  v.  Stevenson,  53  N.  Y.  (8  Sick.)  508. 

"Where  a  mortgage  was  recorded  in  full,  and  provided  for  the  pay- 
ment of  interest  during  the  ten  years  of  the  mortgage,  at  the  end  of 
which  the  balance  of  principal  was  to  be  paid,  without  saying  how 
often  during  such  time,  is  sufficient  notice  to  a  purchaser  of  such  prem- 
ises tliat  some  periodical  payments  of  interest  were  intended.  Ackens 
V.    Winston,  22  N.   J.  Eq.  444. 

The  lien  of  a  mortgage  attaches  equally  for  the  debt  and  for  the 
costs  necessarily  incurred  in  the  enforcement  of  his  rights.  Hurd  v. 
Coleman,  42  Me.  182.  And  it  is  competent  for  the  mortgagor  to 
covenant  to  pay  a  rcasonal)le  attorney's  fee  in  case  of  foreclosure,  and 
it  will  bo  presumed  that  such  fee  is  to  be  in  addition  to  the  costs  given 
by  law.  Hitchcock  v.  Merrick,  1 5  Wis.  522  ;  Cox  v.  Smith,  1  Nev. 
161.     And  a  court  of  equity,  where  a  mortgage  authorize^  the  payment 
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of  the  expenses  of  the  mortgagee,  may  pay  out  of  the  funds  in  his 
possession  the  taxed  costs,  and  also  such  counsel  fees  in  behalf  of  the 
complainants,  as,  in  the  discretion  of  the  court,  it  may  seem  right  to 
allow.  Bronson  v.  La  Crosse  R.  R.  Co.,  2  Wall.  (U.  S.)  283 ;  Pieroe 
V.  Kneeland,  16  Wis.  672. 

A  stipulation  in  a  mortgage  for  two  per  cent  to  cover  attorneys'  fees, 
if  resort  be  had  to  legal  proceedings,  is  made  in  favor  of  the  creditor, 
and  is  collectible  with  the  principal  debt.  Simon  v.  Haijleigh,  21 
La.  Ann.  607 ;  Rawson  v.  Hall,  56  Me.  142.  But  where  a  mortgage 
deed  empowers  the  mortgagee  in  the  usual  manner  to  sell,  rendering 
the  surplus  moneys  to  the  mortgagor,  after  deducting  the  costs  of  the 
sale,  and  also,  V^lOO  as  an  attorney's  fee,  should  any  proceedings  be 
taken  to  foreclose  this  indenture,  such  fee  cannot  be  recovered  upon  a 
foreclosure  in  equity.     Sage  v.  Riggs,  12  Mich.  313. 

A  reasonable  attorney's  fee  in  case  of  foreclosure  may  be  stipulated 
for  by  an  agreement  subsequent  to  the  mortgage,  and  recovered  in  the 
foreclosure  suit.     Rice  v.  Crihh,  12  Wis.  179. 

Where  in  an  act  of  mortgage  it  is  stipulated  that,  in  the  event  of 
the  note  not  being  paid  at  maturity,  the  attorney's  fees  for  collection 
shall  be  paid  by  the  debtor,  if  the  suit  for  the  collection  of  the  note  is 
unnecessarily  brought,  the  fees  cannot  be  secured  by  the  creditor. 
Alexandrie  v.  Saloy,  14  La.  Ann.  327. 

A  covenant  in  a  mortgage  for  the  payment  by  the  mortgagor  of  all 
taxes  that  may  be  assessed  upon  the  premises  therein  described  cannot 
be  enforced  after  the  mortgage  debt  is  discharged.  HitchGock  v. 
Merrick,  18  Wis.  357.  See,  further,  regarding  interest,  fees,  Qio..,  posty 
558,  Art.  lY,  §  9. 

§  12.  Performance,  etc.  A  tender  and  a  refusal  of  the  amount  due 
on  a  mortgage  before  foreclosure,  though  after  the  law  day,  and  though 
the  tender  be  not  always  kept  good,  discharges  the  lien.  Kortright  v. 
Cady,  21  ]^.  T.  (7  Smith)  343 ;  Columbian  Build.  Assoc,  v.  Crumj}, 
42  Md.  192 ;  Potts  v.  Plaisted,  30  Mich.  149.  But  in  view  of  the 
serious  consequences  to  the  holder  of  a  mortgage  on  his  refusal  of  a 
tender,  and  of  the  strong  temptation  to  contrive  merely  colorable  or 
sham  tenders,  not  intended  in  good  faith,  the  evidence  should  be  full, 
clear  and  satisfactory  that  the  tender  was  made  in  good  faith,  and  was 
understood  by  such  holder  to  be  a  present,  absolute  and  unconditional 
tender,  intended  to  be  in  full  payment  and  extinguishment  of  the 
mortgage  and  not  dependent  upon  his  jfirst  executing  a  receipt  or  dis- 
charge, or  any  other  contingency.     Potts  v.  Plaisted,  30  Mich.  149. 

Where  a  check  upon  a  bank  for  the  amount  of  the  interest  due  upon  a. 
mortgage,  tendered  by  the  mortgagor  t'">  tlie  mortgagee  in  payment  oi\ 
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such  interest,  is  returned  promptly  to  the  morto-agor  as  not  a  legal 
tender,  with  the  information  that  the  interest  must  be  paid  at  the 
re^dence  of  the  creditor  immediately,  or  he  will  proceed  to  foreclose 
the  mortgage  for  both  principal  and  interest,  and  the  debtor  has  ample 
time  to  act  on  this  information  before  the  principal  of  the  mortgage 
will  become  due  for  non-payment  of  the  interest,  but  chooses  to  regard 
a  tender  he  had  made  of  the  interest  to  a  person  not  authorized  to- 
receive  it,  and  by  whom  it  was  refused  on  that  express  ground,  as  a. 
valid  tender  in  law,  equity  will  not  relieve  him  from  the  position  in. 
which  he  has  voluntarily  placed  himself.  Grussi/  v.  Schneider^  50' 
How.  (N.  Y.)  Pr.  134. 

The  holder  of  a  mortgage  to  whom  a  tender  is  proposed  to  be 
made  is  entitled  to  a  reasonable  opportunity  to  look  over  the  mortgage 
and  accompanying  papers  to  calculate  and  ascertain  the  amount  due  ; 
and  if  such  papers  are  not  present,  he  must  be  allowed  a  reasonable 
time  to  get  them  and  to  make  the  calculation ;  he  is  not  bound  under 
the  penalty,  or  at  the  hazard  of  losing  his  entire  debt,  to  carry  at  all 
times  in  his  head,  the  precise  amount  due  on  any  particular  day.  Potts 
V.  Plaisted,  30  Mich.  149. 

In  JSTew  Jersey  the  rule  is  that  an  imaccepted  tender  of  money 
secured  by  a  mortgage  on  land,  made  after  the  day  prescribed  for  pay- 
ment, does  not  impair  the  lien  of  the  mortgage.  Such  tender  is 
neither  a  performance  of  the  condition,  nor  a  satisfaction  of  the  debt ; 
and  its  only  effect  is  to  stop  the  running  of  interest,  and  to  subject  the 
mortgagor  to  the  necessity  of  resorting  to  his  remedy  in  equity. 
Shields  V.  Lozear,  34  N.  J.  Law,  406 ;  3  Am.  Rep.  256. 

A  mortgage  is  made  void  by  a  performance  of  the  condition  and  no 
release  or  discharge  is  necessarj^,  nor  can  the  mortgage  be  continued 
in  force  by  a  parol  agreement.  Merrill  v.  Chase,  3  Allen,  339 ; 
Hoyle  V.  Cazahat,  25  La.'  Ann.  438 ;  Griffin  v.  Lovell,  42  Miss.  402 ; 
Donnelly  v.  Simonton,  13  Minn.  301.  But  payment  to  a  mortgagee 
does  not  extinguish  the  mortgage  debt,  if  such  is  not  the  intention  of 
the  parties  to  the  payment.  New  Ilcwen  Savings  Bank  v.  2IcPai'tlan, 
40  Coim.  90 ;  Peck  v.  Ifiiiot,  3  Abb.  (N.  Y.)  App.  Dec.  465.  So  the 
renewal  of  a  note  seciired  by  mortgage  is  not  such  a  payment  as  will 
discharge  the  mortgage,  unless  so  intended.  Parkhiir.st  v.  Cumfninr/Sy 
56  Me.  155.  And  the  deposit  of  the  amount  of  a  mortgage  in  a  bank, 
with  notice  to  the  mortgagee,  who  thereupon  receipted  the  bond  and 
canceled  the  mortgage  of  record,  is  not  a  payment,  Avhere  ten  days 
afterward  the  bank  stopped  payment,  and  the  money  not  having  been 
drawn  out,  the  receipt  was  canceled  and  a  memorandum  was  appended 
to  the  record  that  the  cancellation  was  entered  by  mistake  by  the 
Vol.  IV.— 69 
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mortgagee.  Middlesex  v.  Tho^nas,  20  N.  J.  Eq.  (5  C.  E.  Gr.)  39. 
And  the  rule  that  payment  by  a  mortgagor  is  an  extinguishment 
does  not  obtain  where  the  payment  is  of  an  incumbrance  existing  be- 
fore the  conveyance  to  him.     Ahhott  v.  Kasson,  72  Penn.  St.  183. 

Where  a  married  woman  joins  her  liusband  in  the  execution  of  a 
mortgage,  giv^en  to  secure  the  purchase-money  of  land,  and  relinquishes 
her  dower  therein,  and,  afterward,  during  the  life-time  of  the  husband, 
his  assignee  sells  all  his  property,  including  the  mortgaged  premises, 
and  with  the  proceeds  pays  off  the  mortgage,  the  wife's  right  to  dower 
in  the  mortgaged  premises  is  revived.  Atkinson  v.  Steioart,  46  Mo. 
510 ;  HitckcoGh  v.  Harrington^  6  Johns.  290. 

A  sufficient  lapse  of  time  in  certain  cases  will  raise  a  presumption  of 
payment  of  the  mortgage,  especially  against  the  mortgagee  or  his 
assignee  in  possesssion.  Buchnaster  v.  Kelley,  15  Fla.  180.  But  when 
a  mortgagor  has  retained  possession  of  the  mortgaged  premises  for  more 
than  twenty  years  after  the  execution  of  the  mortgage  and  has  acknowl- 
edged the  debt  and  paid  interest  upon  it  within  twenty  years,  there  is  no 
presumption  that  the  debt  is  discharged.  Iloiimrd  v.  Hildreth,  18  N. 
H.  105;  Wright  v.  Eaves,  10  Rich.  Eq,  (S.  C.)  582-  Nor  will  the 
presumption  be  raised  although  the  mortgagee  or  his  assigns  are  in  pos- 
session when  the  mortgagor  became  insolvent  and  died  before  the  debt 
fell  due,  and  his  vendee  of  the  equity  of  redemption  also  became  insolv- 
ent and  removed  from  the  State,  never  afterward  returning.  Brobst 
V,  Brock,  10  "Wall.  519.  But  the  presumption  of  payment  of  a  mort- 
gage, arising  from  the  lapse  of  over  twenty  years  from  the  time  when 
the  mortgage  money  became  due,  will  not  be  repelled  by  proof  of  a 
payment  made  by  the  mortgagor  after  he  has  sold  nd  conveyed  the 
mortgaged  premises  to  another  person,  so  far  as  the  purchaser  and 
those  claiming  under  him  are  concerned.  The  N.  Y.  Lij^e  Ins. 
(&  Trust  Co.  V.  Covert,  29  Barb.  435  ;  6  Abb.  (N.  S.)  154  ;  3  Abb.  Ct. 
App.  350 ;  3  Trans.  App.  24.  A  payment  by  a  mortgagor  to  the 
holder  of  the  mortgage,  made  and  received  as  a  premium  for  an 
extension  of  the  time  for  payment  of  the  principal  of  the  mortgage, 
should  be  credited  on  the  mortgage  as  of  the  time  when  the  pay- 
ment was  made.  Laing  v.  Martin,  26  N.  J.  Eq.  93 ;  Church  v. 
Maloy,  9  Hun  (N.  Y.),  148 

Each  installment  of  a  mortgage  payable  in  installments  is  so  far 
separate  from  the  rest  under  the  statute,  that  payment  before  decree, 
in  a  suit  to  foreclose  for  a  single  installment,  puts  an  end  to  the  suit. 
Brown  V.  Thompson,  29  Mich.  Y2.  Money  paid  to  a  mortgagee  by  an 
insurance  company  under  its  agreement  with  the  mortgagor,  cannot  be 
applied  by  him  to  the  payment  of  the  debt  before  it  is  due,  without 
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the  mortgagor's  consent.  Gordon  v.  Ware  Savings  Banh,  115  Mass. 
588.  But  a  payment  upon  a  bond  and  mortgage  made  by  the  mort- 
gagor to  the  mortgagee,  after  an  assignment  thereof  by  the  latter, 
when  made  in  good  faith,  without  notice,  actual  or  constructive,  of 
the  assignment,  is  valid.  Va7i  Keuren  v.  Corkitis,  Q6  IST.  Y.  (21 
Sick.)  77. 

§  13.  Correcting,  reforming,  etc.  A  mortgage,  the  release  whereof 
is  obtained  by  fraud,  will  be  reinstated  both  as  against  the  mortgagor 
and  a  purchaser  from  him  with  notice  of  the  mortgage,  if  no  new 
rights  liave  intervened  in  favor  of  the  purchaser  since  the  release. 
£ilis  V.  Zindley,  37  Iowa,  334 ;  Stebhins  v.  Howell,  4  Abb.  (K.  Y.) 
App.  Dec.  297  ;  1  Keyes,  240.  So,  too,  if  the  release  is  given  through 
mistake  {Bruse  v.  Nelson,  35  Iowa,  157) ;  or  the  release  be  dependent 
upon  a  condition  which  had  not  been  fulfilled.  Wood  v.  McChujhan,  4 
T.  &  C.  (N.  Y.)  420.  But  when  a  mortgage  has  been  once  paid,  and  the 
lien  discharged,  the  parties  cannot  restore  the  lien,  to  the  prejudice 
of  third  persons  who  are  their  incumbrancers.  Angel  v.  Boner,  38 
Barb.  425.  Yet  a  purchaser  of  real  estate  incumbered  by  a  mortgage 
whose  deed  from  the  mortgagor  was  subject  to  the  mortgage,  which 
the  said  purchaser,  by  a  clause  in  the  deed,  assumed  and  agreed  to  pay 
as  part  of  the  consideration,  and  who  had,  subsequently,  actually  paid 
the  mortgage  to  the  mortgagee,  may,  nevertheless,  having  taken  an 
assignment  thereof  in  bhxnk  at  the  time  of  payment,  reissue  such  mort- 
gage to  his  creditor  in  payment  of  a  debt,  by  filling  up  the  blank  in 
the  assignment  with  such  creditor's  name,  so  as  to  bind  the  lands  in 
the  hands  of  a  subsequent  purchaser  from  him  with  warranty.  Kel- 
logg V.  Ames,  41  N.  Y.  (2  Hand)  259.  In  a  late  case  where  tlie  com- 
plainant was  induced  to  exchange  with  the  defendant  mortgages,  in 
part  for  bunds,  upon  false  and  fraudulent  representations  of  the  de- 
fendant as  to  tlie  value  of  the  bonds  wliich  proved  to  be  worthless,  the 
defendant  knowing  at  the  time  of  the  agreement  for  the  exchange  that 
the  complainant  M^ould  not  make  it  without  just  such  assurances  as  to 
their  value  as  defendant  made,  and  the  mortgages  being  thereupon  can- 
celed and  the  defendant  thus  securing  a  title  to  the  property  upon 
winch  they  were  a  lien,  free  from  the  incumbrance  of  the  mortgages, 
it  was  held  that  the  incumbrance  of  the  mortgages  should  be  re- 
establislied.     Stoivr  v.  Wood,  2G  X.  J.  Eq.  417. 

§  14.  Cancellation.  When  the  debt  is  satisfied  by  the  mortgagor, 
he  is  entitled  to  have  the  bond  and  mortgage  delivered  up  to  him  and 
canceled.  Matter  of  Coster,  2  Johns.  Ch.  503  ;  Knox  v.  Johnston,  26 
Wis.  41.  A  mortgage  is  discharged  by  the  payment  of  the  debt,  though 
the  discharge  is  nut  entered  upon  the  ret-ortl.     JdcXair  v.  Picotte,  33 
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Mo.  57 ;  Merrill  v.  Chase,  3  Allen,  339 ;  Hatfield  v.  Reynolds,  84 
Barb.  612 ;  Perkins  v.  Sterne,  23  Tex.  561.  But  the  taking  of  a  new 
note  and  mortgage,  merely  as  collateral  or  additional  secnrity  of  a  debt 
already  secured  by  note  and  mortgage,  does  not  operate  as  an  extin- 
guishment or  satisfaction  of  the  debt,  evidenced  by  the  old  note  and 
mortgage,  unless  superior  equities  have  intervened.  Cissna  v.  Haines, 
18  Ind.  496  ;  Flower  v.  Elioood,  (j^  111.  438.  Nor  does  the  surrender 
of  a  note  secured  by  a  mortgage  and  tiie  taking  of  a  new  note  for  the 
balance  due  operate  as  a  discharge  of  the  lien.  Lippold  v.  Held,  58 
Mo.  213  ;  Swan  v.  Ya/ple,  35  Iowa,  248.  But  a  voluntary  giving  up 
and  satisfaction  of  a  mortgage,  and  taking  the  note  of  a  third  party  in 
lieu  thereof,  is  a  relinquishment  of  the  mortgage  lien  and  a  surrender 
of  the  mortgage.  Mattix  v.  Weand,  19  Ind.  151.  But  if  the  mortgage 
is  procured  to  be  delivered  up  by  the  fraud  of  the  mortgagor,  it  will 
be  reinstated.  Grimes  v.  Khnhall,  3  Allen  (Mass.),  518.  Where  the 
mortgagee  purchases  the  mortgaged  premises,  and  receives  a  deed  in 
fee  simple,  paying  a  part  of  the  consideration,  by  the  delivery  of  the 
note  which  the  mortgage  was  given  to  secure,  to  the  maker,  such  mort- 
gage is  thereby  paid  off  and  extinguished,  and  has  no  effect  either  in 
law  or  in  equity,  although  it  may  appear  uncanceled  on  the  record. 
Jennings''  Lessee  v.  Wood,  20  Ohio,  261. 

Equity  will  keep  an  incumbrance  alive  or  consider  it  extinguished,  as 
will  best  serve  the  ends  of  justice  and  the  actual  and  just  intent  of  the 
party.  Goidding  v.  Bunster,  9  Wis,  513  ;  Champney  v.  Coope,  32  N. 
T.  (5  Tiff.)  543  ;  S.  C,  34  Barb.  539.  The  right  to  the  money  secured 
by  a  mortgage  being  personal,  either  one  of  several  mortgagees  can 
receive  the  same  and  discharge  the  right  to  recover  it  of  the  mortgagor. 
People  V.  Keyser,  28  K.  T.  (1  Tiff.)  226.  The  entering  of  a  discharge 
of  a  mortgage  by  the  mortgagee  does  not  of  itself  discharge  the  debt, 
but  the  security  only.  Sherwood  v.  Dunbar,  6  Cal.  53.  But  any  act 
which  discharges  a  note  secured  by  a  mortgage  discharges  also  the 
mortgage.  Sherman  v.  Sherman,  3  Ind.  337  ;  Fisher  v.  Otis,  3  Penn. 
(Wis.)  78. 

A  mortgage  is  not  extinguished  by  the  performance  of  an  agreement 
by  a  mortgagor  to  pay  the  mortgagee  a  sum  equal  to  the  amount  of 
his  debt,  if  he  would  assign  the  mortgage  to  the  mortgagor's  attaching 
creditor  as  security  instead  of  the  attachment.  The  mortgage  can  be 
enforced  by  the  creditor,  although  for  a  temporary  purpose  he  had 
re-assigned  it  to  the  mortgagee,  who  afterward  assigned  it  back  agam. 
Sheddy  v.  Gei^an,  113  Mass.  378.  A  mere  stranger  who  voluntarily 
pays  off  a  mortgage,  but  who  fails  to  take  an  assigmnent,  and  allows 
the  mortgage  to  be  canceled  and  discharged,  cannot  afterward  come 
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into  equity,  and,  in  the  absence  of  fraud,  accident  or  mistake,  have  the 
mortgage  re-instated  and  himself  substituted  in  the  place  of  the  niort- 
•yagee.     Guy  v.  Du  Uprey^  16  Cal.  195. 

Satisfaction  and  discharge  by  payment  of  a  mortgage,  made  and  held 
as  collateral  security  for  the  payment  of  a  previous  mortgage,  is  a  pay- 
ment upon  the  principal  debt,  for  prima  facie  there  is  nothing  else 
upon  which  the  money  paid  could  apply.  Pi'outy  v.  Eaton,  41  Barb. 
409.  And  the  discharge  of  a  mortgage  of  record,  and  the  possession 
of  the  instrument,  with  the  accompanying  bond,  canceled,  by  one  not 
the  mortgagor,  but  the  owner  of  land  charged  with  its  payment,  is 
prima  facie  e'sddence  of  the  payment  by  such  holder.  Brainan  v. 
Bingham,  26  X«  Y.  (12  Smith)  4S3.  A  release  of  a  mortgage,  pro- 
cured under  a  promise  to  pay,  is  inoperative  until  the  mortgage  debt  is 
paid.     Hale  v.  Morgan,  Q>^  111.  244. 

It  will  be  presumed  that  a  mortgage  has  been  satisfied,  or  become 
barred  by  lapse  of  time,  where  the  mortgagor  and  his  assigns  have  held 
and  enjoyed  the  mortgaged  estate  for  more  than  seventy  years,  and  no 
claim  under  the  mortgage  had  been  set  up.  Atkinson  v.  Patterson,  46 
Yt.  750.  But  the  mere  recovery  of  a  judgment  on  sci.  fa.  to  fore- 
close a  mortgage  will  not  extinguish  the  relation  of  mortgagor  and 
mortgagee,  nor  discharge  either  the  note  or  mortgage.  RockweU  v. 
Servant,  63  111.  424.  The  mortgage  was  discharged,  where  the  owner 
thereof  made  an  unwritten  agreement  with  the  mortgagor,  to  satisfy  it 
if  he  would  discharge  a  disputed  claim  of  an  estate,  of  which  the 
mortgagor  was  sole  beneficiary,  by  will,  against  a  third  person  ;  and  the 
latter,  with  approval  of  the  executor  of  the  estate,  gave  a  receipt 
for  the  claim,  and  released  the  executor  from,  and  indemnified  him 
against  all  liabilities  of  the  estate.  Griswold  v.  Griswold,  7  Lans. 
(N.  Y.)  72;  52  N.  Y.  (7  Sick.)  631.  But  a  verbal  agreement  to 
release  a  mortgage,  to  be  sustained,  should  l)e  established  beyond 
reasonable  doubt,  and  where  the  evidence  on  such  point  is  con- 
flicting, the  appellate  court  will  not  mterfere  witli  the  judgment 
of  the  court  below.  Stevenson  v.  Adams,  50  Mo.  475.  A  court 
of  equity  may  set  aside  the  cancellation  of  a  mortgage,  upon  satis- 
factory proof  that  it  was  procured  by  fraud  or  done  by  mistake. 
Dudley  V.  Bergen,  23  N.  J.  Eq.  397.  And  a  judgment  creditor  may 
entertain  proceedings  to  cancel  a  mortgage  on  tlie  creditors  property. 
Merrick  v.  McCausland,  24  La.  Ann,  256.  And  a  receiver,  authoj-ized 
to  execute  upon  payment  formal  satisfaction  and  discharge  of  mort- 
gages in  his  hamls  as  such  ofiicer,  has  authority  to  receive  payment  of 
the  amount  secured  by,  and  to  satisfy  a  m.ortgage,  nltl-ougli  the  same  be 
not  due  at  the  time.     Hermans  v.  Clarkson,  64  X.  Y.  (19  Sick.)  171. 
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An  af^reement  by  a  mortgagee  to  go  into  partnership  with  the  mortgagor 
and  to  cancel  a  mortgage  held  on  the  premises  where  the  business  is  to 
be  carried  on,  as  the  mortgagee's  share  of  the  capital,  if  abandoned 
before  the  next  payment  of  interest  becomes  due,  does  not  amount  to 
an  agreement  to  extend  the  time  of  payment  of  the  interest  so  as  to 
save  a  forfeiture  of  credit  incurred  by  the  non-payment  of  interest. 
Fausel  v.  Schabel,  22  N.  J.  Eq.  126. 

When  a  mortgage  or  deed  of  trust  is  duly  recorded,  the  person  whose 
property  is  incumbered  thereby  is  entitled,  upon  fully  paying  and  satis- 
fying the  debt,  to  secure  which  such  mortgage  or  deed  of  trust  was  given, 
to  have  satisfaction  of  the  same  entered  upon  the  margin  of  the  record. 
And  a  mortgagee  or  trustee  who  fails  or  refuses,  when  duly  requested, 
to  enter  up  such  satisfaction,  or  to  execute  a  deed  of  release,  is  liable 
in  damages  to  the  party  aggrieved.  Verges  v.  Giboney,  47  Mo.  171 ; 
Sherwood  v.  Wilson,  2  Sweeny  (X.  Y.),  684.  A  mortgagee  who  has 
recovered  costs  on  final  decree,  in  a  foreclosure  suit  to  which  he  was  a 
party  defendant,  cannot  be  required  to  cancel  or  release  his  mortgage 
until  such  costs  are  paid.     Lewis  v.  Conover,  21  IST.  J.  Eq.  230. 

"Where  a  vendor  agreed  that  upon  a  miU  of  certain  dimensions  being 
built  on  a  lot  sold,  he  would  accept  policies  of  insurance  on  it  for  the 
amount  of  another  mortgage  collateral  to  one  given  on  the  property 
sold,  and  he  did  accept  such  policies,  he  cannot  decline  to  enter  satis- 
faction on  such  other  mortgage,  because  the  mill  was  not  of  the  dimen. 
sions  contracted  for.     Swain  v.  Seamens,  9  Wall.  254. 

ARTICLE  ly. 

VALIDITY    OF    MORTGAGE. 

Section  1.  In  general.  A  mortgage  to  secure  the  payment  of  a  sum 
of  money  may  be  upheld,  although  there  is  connected  with  it  no  other 
obligation  or  contract  of  the  mortgagor,  or  of  any  other  person  to  pay 
the  same.  Brookings  v.  White,  49  Me.  479.  And  a  mortgage  to 
secure  all  existing  debts,  without  specifying  them,  is  not  invalid  for 
want  of  certainty  in  the  amount  secured.  Mich.  Ins.  Co.  v.  Brown, 
11  Mich.  265. 

Though  at  law  a  mortgage  cannot  operate  on  property  not  in  ex- 
istence at  the  time  the  mortgage  is  executed,  com-ts  of  equity  will  en- 
force specific  execution  of  contracts,  and  give  relief  in  numerous  cases 
of  agreements  relating  to  lands  and  things  in  action,  or  to  contingent  in- 
terests or  expectancies,  upon  the  maxim  that  equity  considers  that  done 
which,  being  agreed  to  be  done,  ought  to  be  done.  Sillers  v.  Lester, 
48  Miss.  513 ;  ^Stevens  v.  Buffalo,  etc.,  B.  R.   Co.,  45  How.  (N.  Y.) 
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Pr.  104;  Pierce  v.  Milwaukee^  etc.,  R.  R.  Co.,  24  Wis.  551 ;  1  Am. 
Hep.  203 ;  Morrill  v.  Noyes,  56  Me.  458.  So,  a  mortgage  upon 
an  existing  railroad  may  be  extended  to  rolling  stock  to  be  subse- 
quently acquired,  if  an  intent  to  acquire  such  stock  and  to  hold 
it  subject  to  the  mortgage  is  sufficiently  expressed.  Morrill  y.  Noyes, 
50  Me.  458;  Weetjen  v.  St.  Paul  cfc  Pacific  R.  R.  Co.,  4  Hun 
(X.  Y.),  529 ;  Pitrce  v.  Milwaukee,  etc.,  R.  R.  Co.,  24  Wis.  551 ;  1 
Am.  Rep.  2()3.  A  mortgage,  given  when  the  mortgagor  has  but 
an  inchoate  title,  may  become  fully  operative  on  maturity  of  the 
title.  Crornpton  v.  Pratt,  105  Mass.  255.  But  a  mortgage  executed 
on  land  acquired  under  the  pre-emption  laws  of  Congress,  in  accord- 
ance with  an  agreement  made  by  the  pre-emptor  before  such  acquire- 
ment, is  void,  except  in  favor  of  a  hona  fide  pm-chaser  for  value. 
Woodbury  v.  Dorman,  15  Minn.  338. 

An  instrument  should  be  given  the  effect  intended  by  the  parties. 
So,  a  mortgage  executed  to  the  commissioner  of  a  school  fund,  after 
the  abolition  of  the  office,  but  to  secure  a  loan  from  that  fund,  will  be 
sustained  upon  the  grovmd  that  the  mortgagor  was  estopped  from  de- 
nying the  official  character  of  the  grantee.  Floyd  Co.  v.  Morrison, 
40  Iowa,  188.  So,  too,  where  an  execution  of  a  power  is  defective 
through  mistake,  but  tlie  object  sought  by  the  execution  has  been  ob- 
tained, equity  will  interfere  to  protect  the  party  furnishing  the  consid- 
eration for  which  the  power  is  executed  from  loss  by  reason  of  the  de- 
fect. Realty  v.  Clark,  20  Cal.  11.  The  validity  of  a  mortgage,  or 
the  remedy  upon  it,  is  not  affected  by  the  fact  that  the  remedy  at  law 
upon  the  note  which  accompanied  the  mortgage  was  barred  by  the 
statute  of  limitations.     Poioell  v.  Smith,  30  Mich.  451. 

To  avoid  a  mortgage  alleged  to  be  given  to  compound  a  felony,  it 
shoidd  appear,  1st,  that  there  was  an  agreement  to  compound  a  felony  ; 
2d,  that  the  mortgage  was  the  result  of  that  agreement,  and  3d,  that 
the  mortgagee  knew  of  the  illegal  consideration,  at  the  time  of  taking 
the  mortgages.    Earl  v.  Clute,  2  Abb.  (N.  Y.)  App.  Dec.  1;  1  Keyes,  86. 

Equity  will  not  permit  a  cotemporaneous  agreement,  as  to  cut  wood 
for  timber,  at  pleasure,  to  be  abused  to  the  prejudice  of  the  mortgage 
creditor.  Eramons  v.  llinderer,  24  N.  J.  Eq.  39.  Possession  to  oper- 
ate as  notice  should  be  inconsistent  with  the  title.  Stajples  v.  Fenton, 
5  Hun  (N.  Y.),  172.  Where  a  deed  is  made  to  a  married  woman  and 
"  her  body  heirs,"  as  the  legal  effect  of  the  deed  is  to  give  her  a  life 
estate,  and  there  is  no  restriction  of  alienation,  it  is  competent  for  her, 
by  uniting  with  her  husband,  to  mortgage  her  estate  and  release  her 
h<:>mestead,  and  such  a  mortgage  creates  a  valid  lien  upon  her  interest 
in  the  laud.     Ilosiner  v.  Carter,  68  111.  98. 
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"Where  a  State  officer,  without  authority  of  law,  loans  the  uioney  of 
the  State,  taking  a  mortgage  on  real  property  to  secure  the  money 
loaned,  the  mortgagor  cannot  deny  the  validity  of  the  mortgage; 
neither  can  his  grantees.     State  v.  Shaw,  28  Iowa,  67. 

A  mortgage,  given  by  a  pre-emptor  upon  the  land  pre-empted  before 
the  entry,  is  void,  as  forbidden  by  section  13  of  the  act  of  congress  of 
Sept.  4,  1841.     Brewster  v.  Madden,  15  Kan.  249. 

Where  one  cultivates  a  farm  under  a  contract  that  he  is  to  receive 
one-half  of  the  crops,  after  deducting  from  his  half  all  advances  made 
by  the  owner  in  furtherance  of  its  cultivation,  he  has  no  interest  or 
share  in  the  crop  upon  which  he  may  give  a  mortgage  lien  to  third 
persons,  except  what  remains  of  the  one-half  after  paying  advances 
made  by  the  owner.     McGee  v.  Fitzer,  37  Tex.  27. 

A  mortgage,  made  during  the  civil  war,  in  the  State  of  Alabama,  is 
valid  and  enforceable  in  the  courts  of  that  State  acting  under  the  con- 
stitution and  laws  of  the  United  States,  notwithstanding  it  may  have 
been  based  upon  a  loan  of  confederate  treasury  notes.  Scheible  v. 
Bacho,  41  Ala.  423. 

A  mortgage  of  the  equitable  title,  made  by  the  vendee  in  possession 
under  a  contract  of  purchase,  and  recorded,  has  as  full  force  and  effect 
against  a  subsequent  mortgagee  as  it  has  against  the  original  vendor. 
Philly  V.  Sanders,  11  Ohio  (N.  S.),  490. 

§  2.  Defects  in  execution.  An  unacknowledged  mortgage  is  a 
valid  security  in  the  hands  of  a  mortgagee,  except  as  against  hona  fide 
purchasers  or  incumbrancers  without  notice.  Yickery  v.  Dickson,  62 
Barb.  272;  HasMll  v.  Sevier,  25  Ark.  152;  Moore  \.  Thomas,  1  Oreg. 
201.  But  a  ferae  covert  morta^agor  must  acknowledo;e  or  the  mort- 
gage  will  not  be  good  even  between  the  parties.  Perdue  v.  Aldridge, 
19  Ind.  290.  Though  a  mortgage  subscribed  by  but  one  witness,  where 
the  statute  requires  two,  may  be  upheld  and  enforced  in  chancery. 
Moore  v.  Thomas,  1  Oreg.  201. 

A  mortgage,  like  any  other  deed,  to  be  valid  and  operative,  must 
not  only  be  signed  and  sealed,  but  it  must  be  delivered  by  the  maker 
and  accepted  by  the  mortgagee,  or  by  some  one  legally  acting  for  him. 
Freeman  v.  Peay,  23  Ark.  439.  But  a  deed  of  trust  given  to  secure 
a  note  for  money  loaned  is  valid,  even  though  the  note  was  never  in 
fact  delivered  by  the  borrower  to  the  lender,  if  the  indebtedness  existed 
for  which  the  note  was  to  have  been  given,  Eacho  v.  Cosby,  26  Gratt. 
(Ya.)  112. 

A  mortgage  given  to  secure  the  payment  of  borrowed  money,  and 
dated  on  a  secular  day  of  the  week,  may  be  enforced,  in  Missouri, 
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though  the  note  was  made   and   executed  and  the  money  was  bor- 
rowed on  Sunday.     Gvnnn  v.  Siynes,  61  Mo.  335. 

A  mortgage  in  which  the  name  of  the  mortgagee  is  left  blank,  but 
otherwise  correct,  delivered  to  one  as  collateral  security  for  a  loan,  is  of 
no  validity  and  effect,  and  is  not  admissil)le  as  evidence  of  the  debt. 
Chauncey  v.  Arnold,  24  N.  Y.  (10  Smith)  330. 

§  3.  Defective  description.  A  mortgage  is  not  invalid,  as  to  third 
persons,  on  account  of  uncertainty  in  the  description  of  the  debt  in- 
tended to  be  secured,  when,  upon  the  ordinary  principle  allowing  ex- 
trinsic evidence  to  apply  a  written  contract  to  its  proper  subject-matter, 
the  debt  intended  to  be  secured  may  be  shown,  as  between  the  parties. 
Gill  V.  Pinney,  12  Ohio  {^.  S.),  33 ;  Sheaf e  v.  Gerry,  18  K.  H.  2-45. 

A  mortgage  of  lands,  described  as  parts  of  different  sections,  without 
stating  the  township  or  range,  is  void  for  uncertainty.  Boyd  v.  Ellis, 
11  Iowa  (3  With.j,  97.  It  is  void  also  if  it  do  not  state  in  what  county 
or  State  the  land  is  situated,  or  at  what  particular  land  office  it  is  sub- 
ject to  entry.  Cochran  v.  Utt,  42  Ind.  267.  A  description  by  a 
known  meridian  will  prevail  over  that  by  a  county.  Sichmon  v.  Wood, 
69  III.  329. 

The  unintentional  misstatement  in  a  mortgage  of  the  number  of  the 
city  lot  on  which  it  is  given,  does  not  invalidate  it  between  the  parties, 
or  as  to  subsequent  incumbrancers  witli  notice  of  the  misstatement. 
Mervin  v.  Mur_phy,  35  Tex.  787.  But  where,  by  mutual  mistake  of 
the  parties  to  a  mortgage,  the  description  of  the  property  intended  to 
be  covered  by  the  instrument  contained  the  clause,  "being  the  same 
premises  described  in  a  deed  from  Alpheus  G.  Fuller  to  Holmes 
Amidon,  dated,"  etc.,  "and  recorded,"  etc.;  and  the  premises  described 
in  said  deed  from  Fuller  to  Amidon  were  not  the  premises  intended 
to  be  mortgaged,  the  record  of  the  mortgage  is  not  notice  to  a  subse- 
quent purchaser  of  what  was  intended  to  be  conveyed  by  the  mortgage. 
Simmons  v.  Fuller,  17  Minn.  485. 

Wliere  the  description  in  a  mortgage  states  two  east  and  west  lines, 
to  run  at  "nearly  right  angles"  to  a  certain  section  line,  it  merely  im- 
plies that  the  east  and  west  lines  of  the  section  do  not  run  due  north 
and  south ;  and  there  is  no  uncertainty  in  the  description  which  would 
render  the  mortgage  void.     Teetshorn,  v.  Hull,  30  "\v''is.  162. 

An  act  of  mortgage  declaring  the  object  mortgaged  to  be  the  mort- 
gagor's entire  interest  in  a  parish  named,  giving  the  number  of  acres, 
and  mentioning  the  river  near  which  it  lies,  and  by  which  it  is  bounded, 
with  a  reference  to  certain  titles  of  the  mortgagor  to  be  found  in  the 
office  of  the  recorder  of  mortgages  for  the  parish,  sufficiently  describes 
the  propei-tv.  National  Bank  v.  Barrow .  21  La.  Ann.  306. 
Vol.  IY.—  TO 
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Where  the  desei'iption  of  the  granted  premises  in  a  mortgage  is  im 
perfect,  but  authority  is  given  in  the  mortgage  to  the  recorder  to  insert 
the  portion  omitted,  when  obtained,  this  authority  is  equivalent  to  a 
power  of  attorney  to  the  recorder  to  make  such  addition,  and  a  subse- 
quent incumbrancer  cannot  object  that  the  recorder  executed  the  au- 
thority  conferred  upon  him,     Harshey  v.  Blachnarr,  20  Iowa,  161. 

§  4.  Contrary  to  statutes  or  public  policy.  Where  an  original 
bargain  is  contrary  to  the  policy  of  the  law,  a  deed  in  the  nature  of  a 
mortgage,  to  secure  its  performance,  will  not  be  enforced  in  a  court  of 
equity.     Gilbert  v.  Jlohnes,  64  111.  548. 

§  5.  Capacity  to  mortgage.  A  lessee  of  premises  who  puts  a 
dwelling-house  thereon  by  permission  of  the  owner  of  the  fee,  and 
with  the  right  to  move  off  the  house  at  the  expiration  of  the  lease  if 
the  lessee  complies  with  the  lease,  has  such  an  interest  in  the  realty,  as 
he  may  convey  by  mortgage.  Hagar  v.  Brainerd,  44  Yt.  294.  So,  a 
person  who  erects  improvements  on  real  estate,  under  a  parol  contract 
for  its  purchase,  thereby  acquires  an  interest  in  the  land  to  the  extent 
of  such  improvements ;  and  this  interest  may  be  mortgaged.  White  v. 
Butt,  32  Iowa,  336. 

A  married  woman,  in  Indiana,  may  bind  herself  by  her  mortgage 
to  keep  the  mortgaged  premises  free  from  legal  taxes  and  charges. 
Jones  V.  Schtdmeyer,  39  Ind.  119. 

§  6.  Cousideratiou.  The  validity  of  a  deed  of  mortgage  depends 
on  tlie  genuineness  of  the  debt  which  the  mortgage  is  given  to  secure, 
and  not  upon  the  description  of  the  debt  contained  in  the  deed,  nor 
upon  the  form  of  indebtedness,  whether  by  note  or  otherwise. 
Hodgdon  v.  Shannon,  44  N.  H.  572.  So,  where  a  mortgage  described 
the  mortgage  debt  as  a  note  of  $1,000  when  no  such  note  had  ever  been 
given,  but  the  mortgagor  was  iiilebted  to  the  mortgagee  for  goods  sold 
to  the  amount  of  $756,  and  the  latter  had  agreed  to  fm'nish  additional 
goods  up  to  the  sum  of  $1,000,  and  the  mortgagor  had  offered  to  give 
him  security  for  the  whole,  and  made  this  mortgage  for  that  purpose, 
the  mortgage  was  held  void  as  against  a  subsequent  attaching  creditor. 
Bramhall  v.  Flood,  41  Conn.  68. 

If  the  consideration  of  a  mortgage  is  made  up  of  several  distinct 
transactions,  some  of  which  are  illegal,  and  that  part  of  the  considera- 
tion which  is  legal  can  be  separated,  with  ease  and  certainty,  from  the 
illegal,  the  mortgage  is  valid  for  that  part  of  the  consideration  free 
from  illegality.  Fekhnan  v.  Gamble,  26  N.  J.  Eq.  494.  The  indorse- 
ment of  a  note  by  one  not  a  party  thereto,  and  the  execution  of  a^ 
mortgage  by  him  to  secure  the  note,  must  have  a  new  consideration,] 
if  the  indorsement  is  made  and  the  mortgage  executed  after  the  mak- 
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ing  of  the  note ;  but,  if  they  are  coteinporaneons  with  the  making  of 
the  note,  the  consideration  for  the  note  is  sufficient.  Davidson  v. 
King,  51  Ind.  224. 

If  a  member  of  a  copartnership  gi\^es  a  mortgage  to  a  hona  fide 
mortgagee,  to  secure  liis  individual  del)t,  upon  lands  purchased  with 
partnership  money,  and  for  partnership  purposes,  but  deeded  to  the 
partners,  as  individuals,  the  mortgage  will  be  protected  in  equity,  and 
will  have  a  priority  even  over  the  creditors  of  the  firm.  Hiscock  v. 
Phelps,  49  N".  Y.  (4  Sick.)  97  ;  Mingus  v.  Condit,  28  N".  J.  Eq.  313. 
Otherwise,  if  the  mortgage  is  given  to  secure  an  antecedent  debt,  and 
the  mortgagee  parts  with  no  value,  in  reliance  upon  its  security,  or  if 
he  takes  the  mortgage  with  notice  of  the  facts.  In  such  case  he  takes 
the  mortgage  subject  to  all  equities  superior  to  his  own,  of  any  person 
or  persons  interested  in  the  lands.  Lewis  v.  Anderson,  20  Ohio  St. 
281  ;  Hiscock  v.  Phelps,  49  N.  Y.  (4  Sick.)  97  ;  Mingus  v.  Condit,  23 
N.  J.  Eq.  313. 

Where  the  rights  of  creditors  do  not  interfere,  a  father  may  make  a 
voluntary  provision  for  his  child,  and  a  mortgage  to  a  trustee  for  this 
purpose  is  deemed  an  executed  contract,  which  is  as  valid,  against  his 
heirs,  as  a  transfer  for  full  pecuniary  consideration  would  be.  Buch- 
lin  V.  Bucklin,  1  Abb.  (N.  Y.)  App.  Dec.  242;  1  Keyes,  141. 
Where  a  mortgage  purports  on  its  face  to  have  been  executed  to 
secure  tlie  payment  of  ten  thousand  dollars,  according  to  the  condition 
of  a  certain  bond,  and  it  appears  that  no  such  bond  was  ever  executed, 
that  fact  is  not  of  itself  fatal  to  the  claims  of  the  mortgagee,  and 
j)arol  proof  may  be  received  to  sustain  the  mortgage.  Baldwin  v. 
Raplee,  4  Ben.  433. 

A  mortgage  given  to  secure  a  note  which  was  in  fact  made  in  con- 
sideration of  Confederate  notes  cannot  be  enforced.  Seuzeneau  v. 
Salot/,  21  La.  Ann.  305.  And  a  mortgage  given  by  an  heir  on  her  in- 
dividual property  to  secure  her  one-fifth  part  of  an  annuity  created 
by  lier  father  for  the  purchase  of  a  lot  of  slaves,  of  which  she  in- 
herited the  one-fifth,  is  accessory  to  the  principal  obligation  —  the  price 
of  slaves  —  and  cannot  be  enforced.  L^evre  v.  Ilaydel,  21  La.  Ann. 
663. 

A  mortgage  may  be  given  to  indemnify  the  mortgagee  for  becoming 
surety  or  indorser.  His  liability  forms  a  sufficient  consideration. 
And  such  mortgage  will  be  valid  as  against  subsequent  purchasers  or 
incumbrancers.      ZHder  v.  Sernple,  20  N.   J.  Eq.  (5  C.  E.  Green)  288. 

A  mortgage  given  without  consideration,  for  the  purpose  of  having 
it  sold  by  the  mortgagee  to  raise  money  for  the  mortgagor,  is  not  avail- 
able   against    subsequent  lien-creditors  from  its  date,  but  only  from 
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the  time  money  was  advanced  upon  it,  and  accordingly,  an  assignee 
having  notice  that  it  was  so  without  consideration,  is  put  upon  inquiry 
as  to  whether  there  were  liens  intervening  between  its  date  and  his 
purchase.     MuUisori's  Estate,  68  Penn.  St.  212. 

For  a  particular  case  in  which  a  mortgage  for  a  fixed  sum,  and  pay- 
able absolutely,  was  held  invalid  for  want  of  consideration,  see  Fisher 
V.  Meister,  2-1  Mich.  447. 

Where  a  wife  joins  her  husband  in  making  a  voluntary  conveyance 
of  her  own  lands  to  a  third  party  for  the  purpose  of  defrauding  the 
creditors  of  her  husband,  though  it  could  not  have  that  effect  because 
he  had  no  interest  therein,  and  such  third  party  exacts  as  a  condition  of 
reconveying  the  property  to  her,  that  a  mortgage  shall  be  given  him 
On  the  lands  of  the  husband,  such  reconveyance  furnishes  a  sufficient 
consideration  to  uphold  the  mortgage.  Mapes  v.  Snydei\  59  N.  T. 
(14  Sick.)  450.  And  a  mortgage  given  by  a  married  woman  on  her 
separate  property,  in  j)ayment  of  a  note  given  by  her  husband  for 
money  borrowed  for  use  and  used  l\y  him  in  improving  such  separate 
property,  upon  an  agreement  to  discharge  such  note,  is  founded  upon  a 
good  consideration.      Ca/ryl  v.   Williams,  7  Lans.  (N.  T.)  416. 

A  mortgage  given  by  the  owner  of  premises  to  a  contractor  for 
erecting  buildings  thereon,  at  a  time  when  nothing  was  due  him  by 
the  terms  of  the  contract,  but  with  the  understanding  that  it  should  be 
assigned  to  parties  who  had  filed  a  lien  on  the  buildings  for  materials 
furnished,  on  their  discharging  their  lien,  and  which  was  so  assigned, 
and  the  lien  thereupon  discharged,  is  founded  on  a  good  consideration. 
Haden  v.  Buddensick,  4  Hun,  649. 

§  7.  Frauds  mistake,  misrepresentation.  A  mortgage  given  as 
part  consideration  for  a  sale,  at  the  instance  and  for  the  benefit  of  the 
vendee,  is  not  rendered  void  by  fraud  in  the  sale,  but  is  merely  voidable 
at  his  election  ;  and  where  he  has  placed  himself  in  such  a  position  that 
he  cannot  rescind,  though  retaining  his  remedy  for  damages,  the  mort- 
gage will  remain  operative.     Pullman  v.  Alley,  53  N.  T.  (8  Sick.)  637 

The  exaction  of  usurious  interest  does  not  invalidate  the  mortgage 
given  to  secure  the  payment  of  the  debt,  nor  impair  the  right  of  the 
mortgagee  to  sell  the  mortgaged  premises  under  a  power  in  the  mort- 
gage. The  court  will,  in  distributing  the  proceeds,  adjust  the  question 
of  interest.  Powell  v.  Hopkins,  38  Md.  1,  And  although  a  party 
has  certified  that  a  mortgage  made  by  him  is  good  and  valid,  he  may 
defend  a  foreclosure  suit  brought  by  tlie  purchaser,  on  the  ground  , 
that  the  mortgage  was  usurious,  if  the  purchaser  did  not  believe  the 
certificate.  Eitel  v.  Bracken,  38  IST.  Y.  Superior  Ct.  7.  That  a 
sale  made  under  authority  of  a  deed  of   trust  was  postponed   three; 
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years  raises  no  presumption  of  fraud  which  will  avoid  it,  when  no 
possession  of  the  land  conveyed,  nor  other  benefit,  is  reserved  to  the 
grantor.  Starke  v.  Mfteridge,  71  N.  C.  240.  Nor  is  the  mere  fact 
that  the  mortgage  recites  a  greater  indebtedness  than  actually  exists  at 
the  time  of  its  execution  conclusive  evidence  of  fraud.  That  must  be 
determined  from  all  the  circumstances.  And  where  a  chattel  mortgage 
duly  recorded  describes  the  property  as  "  twenty  two-year  old  steers  on. 
the  same  farm,"  parol  proof  is  admissible  to  identify  the  particular 
cattle,  the  record  being  notice  to  all  subsequent  purchasers  that  the 
mortgagee  had  some  claim  of  right  to  cattle  upon  the  farm.  Bell  v. 
Preioitt,  62  111.  361. 

One  who,  without  notice  of  a  lien,  takes  a  mortgage  to  secure  a  prior 
indebtedness  due  him  by  the  mortgagor,  and  by  the  mortgage  extends 
the  time  of  payment,  is  a  hona  fide  incumbrancer  for  value,  and  takes 
free  of  an  equitable  lien.  Hale  v.  Omaha  Nat.  Bank,  39  N.  Y.  Supe- 
rior Ct.  207 ;  64  N.  Y.  (19  Sick.)  550.  A  vendor  of  real  estate,  in 
order  to  defeat  a  mortgagee  of  his  vendee  on  the  ground  of  fraud  in  the 
sale  of  the  property,  must  show  that  the  mortgagee  was  aware  of  the 
fraud  at  the  time  the  contract  of  mortgage  was  made.  Mahler  v.  Mc- 
Clelland, 21  La.  Ann.  579. 

Where  a  mortgage  is  impeached  for  fraud,  in  that  the  execution  of 
it  was  obtained  through  false  and  deceitful  representations,  the  mort- 
gagee may  prove  that  the  mortgagors  executed  the  same  of  their  own 
accord,  and  without  solicitation  on  his,  the  mortgagee's  part,  as  facts 
and  circumstances  disproving  the  allegations  of  fraud.  Blackwell  v. 
Cummings,  68  N.  C.  121. 

A  note  and  a  mortgage  securing  the  price  of  property  sold  through 
the  vendor's  fraudulent  misrepresentations  as  to  its  value  are  not  void. 
Sanborn  v.  Osgood,  16  N.  H.  112. 

Where  one  in  good  faith  and  without  fraud  takes  a  mortgage  from  a 
husband  and  wife  to  secure  a  just  debt,  the  court  will  hesitate  long  to 
set  it  aside,  even  on  proof  that  the  husband  procured  her  execution 
thereof  by  fraiidulent  representations,  and  that  she  used  due  diligence 
to  ascertain  its  contents.  Spurgin  v.  Traub,  65  111.  170.  And  where 
a  wife  had  joined  her  husband  in  conveying  several  parcels  of  her  real 
estate,  and  had  permitted  him  to  receive  and  keep  the  proceeds,  and 
afterward,  at  his  refpiest,  joined  in  conveying  another  parcel,  but  upon 
condition  of  his  making  provision  for  their  daughter,  to  whom  a  note 
and  mortgage  was  then  given  of  larger  amount  than  that  i-Lcei\ed  for 
the  parcel  last  conveyed,  in  the  absence  of  any  fraud  the  mortgage  was 
valid.     Broohs  v.  DalrympU,  12  Allen  (Mass.),  102. 

§  8.  Fraudulent  as  to  creditors.     Creditors  of  a  mortgagor  cannot 
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defeat  a  mortgage  given  to  secure  one  of  his  creditors,  simply  on  the 
ground  that  the  mortgage  was  executed  without  the  knowledge  of  the 
mortgagee.  His  assent  will  be  presumed.  Ensworth  v.  King,  50  Mo. 
477.  Nor  can  they  avoid  a  mortgage  given  to  pay  first  claims  against 
the  mortgagor,  on  the  ground  that  it  was  made  with  the  intent  to  hinder 
and  delay  creditors,  unless  it  appear  that  both  the  mortgagor  and  the 
mortgagee  participated  in  the  fraudulent  intent.  Herkelrathy.  Stookey, 
63  111.  486.  And  where  the  rights  of  creditors  do  not  interfere,  a 
father  may  make  a  voluntary  provision  for  his  child ;  and  a  mortgage 
to  a  trustee  for  this  purpose  is  deemed  an  executed  contract,  which  is 
as  valid  against  his  heirs,  as  a  transfer  for  full  pecuniary  consideration 
would  be.  Bucklin  v.  Bucklin,  1  Abb.  (N.  Y.)  App.  Dec.  242  ;  1 
Keyes,  141. 

Where  an  indorsement  on  the  back  of  a  mortgage  to  the  effect  that 
it  shall  cover  property  acquired  after  its  execution  is  made,  for  the  pur- 
pose of  defrauding  creditors,  such  indorsement  is  void,  but  does  affect 
the  validity  of  the  mortgage.  Whited  v.  Pillshury,  13  Bankr.  Reg. 
241. 

A  mortgage  deed  of  real  estate  is  not  to  be  deemed  fraudulent, 
solely  because  the  note  secured  covers  the  amount  of  a  debt  for  which 
the  mortgagee  is  liable,  nor  because  its  true  character,  as  a  liability,  and 
not  a  debt,  is  not  stated.     Prescott  v.  Hayes,  43  N.  H.  593. 

§  9.  Provision  as  to  foreclosure,  interest,  costs,  etc.  An  agree- 
ment in  a  mortgage  that  it  "  shall  commence  to  foreclose  the  day  after 
each  note  becomes  due,  provided  any  one  remains  un])aid,  and  shall  be 
foreclosed  at  the  end  of  three  years  from  said  next  day,"  is  wholly  in- 
effectual. Chase  v.  McLellan,  49  Me.  375.  And  a  stipulation  in  a 
mortgage,  by  which  a  mortgagor's  equity  of  redemption  is  to  be  cut  off 
upon  failure  to  perform  the  condition  by  a  certain  particular  time,  is 
void.     Quartermous  v.  Kennedy,  29  Ark.  544. 

A  stipulation  in  a  mortgage  that  upon  default  of  payment  of  anj^ 
installments  of  the  principal  as  therein  provided,  or  the  annually  accru- 
ing interest,  the  whole  sum  to  become  due  and  payable,  and  payment 
to  be  enforced  as  thereinafter  provided,  is  a  legal  and  valid  stipulation 
and  not  in  the  nature  of  a  penalty  or  forfeiture.  Mobray  v.  Leckie, 
42  Md.  474;  Valentine  y.  Van  Wagner,  37  Barb.  60.  Ante,Yo\.  ^, 
414. 

Where  a  mortgage  provides  in  express  terms  that  in  case  of  default 
in  payment  the  mortgagor  shall  "  pay  all  costs  of  collection  of  said 
sum  of  money"  and  also  all  "attorney's  fees,"  a  reasonable  amount 
can  be  recovered  for  attorney's  fees  although  such  amount  does  not 
rest  in  computation,  but  must  be  ascertained  by  evidence  aliunde. 
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Clawsm,  V.  Munson,  55  111.  394 ;  Tkolen  v.  Dvf(/,  T  Kaiis.  405  ; 
Williams  y.  Meeker,  29  Iowa,  292.  And  a  stipulation  in  a  mortgage 
note  that  the  mortgagee  shall  be  allowed  a  percentage  on  the  amount 
of  the  debt  for  the  expenses  of  collection,  if  obliged  to  bring  suit,  is 
valid,  if  tlie  sum  allowed  is  reasonable.  McLane  v.  Ahrams,  2  Nev. 
199.  If  it  is  stipulated  that  a  reasonable  amount  shall  be  allowed  as 
attorney's  fees,  a  reasonable  fee  may  be  recovered  as  part  of  the  costs, 
without  any  averment  in  the  petition  as  to  what  amount  is  a  reason- 
able fee.  Nelson  v.  Everett,  29  Iowa,  184.  So,  a  stipulation  in  a 
mortgage  to  pay  ten  per  cent  attorney's  fees  on  foreclosure,  where  the 
mortgage  debt  is  under  $4,000,  is  valid,  and  the  amount  of  the  fee 
not  so  excessive  that  a  court  of  equity  will  refuse  to  enforce  the  stipu- 
lation therefor.  And  the  taxes  paid  by  the  mortgagee  and  stipulated 
attorney's  fees,  when  included  in  the  judgment,  draw  the  same  rate  of 
interest  as  the  judgment.     Sharj)  v.  Barker,  11  Kan.  381. 

Where  a  mortgage  is  made  to  secure  the  payment  of  a  series  of 
notes,  it  is  competent  for  the  mortgagor  to  agree  to  pay  attorney's  fees, 
and  that  on  failure  to  pay  one  of  the  notes,  all  the  notes  shall  become 
due  and  payable.     Jones  v.  Schulrneyer,  39  Ind.  119. 

A  covenant  in  a  mortgage  that  the  mortgagor  will  pay,  in  addition 
to  the  mortgage  debt,  all  counsel  fees  and  costs  which  the  mortgagee 
may  incur  in  collecting  the  same,  is  not  within  the  prohibition  of  a 
statute  limiting  the  lien  of  a  mortgage  to  the  principal  sum  expressed 
on  the  face  thereof.     Maus  v.  McKellip,  38  Md.  231. 

Where  two  persons  buy  property  together,  and  one  furnishes  all  the 
money,  and  the  other,  to  secure  him  for  one-half  the  money,  mortgages 
other  property,  and  the  two  then  agree  in  writing,  that  the  mortgage 
is  given  for  money  advanced  in  the  purchase,  and  that  in  the  settle- 
ment of  accounts  the  mortgagor  shall  be  allowed  a  reasonable  compen- 
sation for  the  services  which  he  may  render  as  attorney  in  perfecting  the 
title  of  the  property  purchased,  the  value  of  such  services  rendered 
may  be  proved  fur  the  purpose  of  reducing  the  amount  due  on  the 
mortgage.  Whitmore  v.  Reynolds,  46  Cal.  380.  But  where  a  mort- 
gage stipulates  that  in  case  of  foreclosure  a  certain  sum  shall  be  paid 
by  the  mortgagor  as  liquidated  damages,  the  stipulation  is  void. 
Foote  V.  Sprague,  13  Kan.  155. 

A  stipulation  in  a  moi'tgage,  that  upon  the  non-payment  of  taxes  due 
upon  the  premises,  the  debt  secured  by  the  mortgage  should  become 
due,  is  valid.  Standifts  v.  Norton,  11  Kan.  218.  And  a  stipulation 
for  insurance  for  the  mortgagee's  benefit,  being  intended  to  afford 
security  supplementary  to  and  connected  with  the  mortgage,  and  to 
keep  the  mortgaged  property  itself  so  far  intact  as  a  means  of  security 
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as  to  perpetuate  the  safety  of  the  mortgagee's  interest  in  case  the  build- 
ings should  burn,  is  in  equity  a  sort  of  adjunct  to  the  mortgage,  and  is 
binding  on  the  mortgagor  and  all  others  in  his  shoes,  with  notice. 
Miller  v.  Aldrich,  31  Mich.  408. 

§  10.  Yalidity  in  part.  A  mortgage,  given  for  a  larger  sum  than  is 
due  to  the  mortgagee,  is  valid  for  the  excess  only  in  case  no  rights  of 
third  persons  have  intervened.  As  against  a  subsequent  iona  fide 
mortgagee,  such  a  mortgage  can  only  be  a  valid  security  for  the  amount 
due  thereon  at  the  time  his  rights  as  subsequent  mortgagee  accrued. 
Bissell  V.  Kellogg,  60  Barb.  617 ;  65  N.  Y.  (20  Sick.)  432.  So,  a 
mortgage  given  for  moneys  advanced,  and  lands  to  be  conveyed,  can 
only  be  enforced  by  the  mortgagee  to  the  amount  of  money  advanced, 
when  he  has  wrongfully  refused  to  convey  the  land.  Robinson  v. 
Cromelein,  15  Mich.  316. 

If  a  creditor  agree  to  remit  part  of  a  debt  on  the  debtor's  giving  him, 
for  the  balance,  a  mortgage  with  a  proviso,  that  if  the  mortgage  debt 
were  not  paid  within  two  years  the  whole  of  the  original  debt  should 
be  recovered,  the  proviso  is  a  penalty  against  which  equity  will  relieve, 
and  the  mortgagee  can  recover  only  for  the  smaller  sum.  Thompson 
V.  Hudson,  L.  R.,  2  Eq.  612. 

A  parol  agreement,  that  a  mortgage  to  secure  a  sum  certain  then  ad- 
vanced shall  also  bind  the  land  for  further  advances,  is  void,  as  be- 
tween the  parties  or  their  grantees  with  notice.  Stoddard  v.  Hart,  23 
N.  Y.  (9  Smith)  556. 

ARTICLE  V. 

EIGHTS    AND    LIABILITIES    OF    PARTIES. 

Section  1.  Of  mortgagor.  The  interest  of  the  mortgagor  in  the 
mortgaged  estate  is  much  more  simple  and  better  defined  than  that  of 
the  mortgagee.  And  according  to  the  weight  of  American  authorities, 
his  interest  in  the  lands  is  an  estate  of  inheritance,  which  is  in  no  way 
affected  by  the  mortgage  before  entry  and  foreclosure,  further  than  by 
the  lien  created.  White  v.  Rittemnyer,  30  Iowa,  268 ;  Kortri^ht  v, 
Cody,  21  I^.  Y.  (7  Smith)  343.  Although  a  mortgage  is  in  form  a 
conveyance  in  fee  upon  condition,  yet,  in  effect  it  is,  even  after  con- 
dition broken,  merely  a  security  for  the  debt.  As  such  it  is  extin- 
guished and  the  title  revests,  whenever  the  debt  is  paid.  Pease  v. 
Pilot  Knob  Iron  Co.,  49  Mo.  124  ;  Miner  v.  Beekman,  42  How.  (N. 
Y.)  Pr.  36;  S.  C,  11  Abb.  (N.  Y.)  Pr.  Ul  \  Hemphill  v.  Ross,  m  N. 
C.  477 ;  Savage  v.  Dooley,  28  Conn.  411.  The  mortgagor  remains  the 
real  owner  <>f  the  land,  and  entitled  to  the  possession  after,  as  before, 
the  breach  of  the  condition  of  defeasance,  and  the  mortgagee  cannot 
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maintain  an  action  of  trespass  to  try  title  to  dispossess  him.  Mann's 
Es^r  V,  Falcon^  25  Tex.  271.  He  has  an  actual  estate  in  the  mort- 
gaged premises  which  he  may  devise  or  grant,  though  he  holds  pos- 
Bession  and  receives  the  profits  at  the  will  of  the  mortgagee  who  may 
evict  him  without  notice.  White  v.  Whitney,  3  Mete.  81 ;  Buchana/n, 
V.  Munroe,  22  Tex.  537. 

The  legal  title  of  the  mortgagor  to  the  mortgaged  premises  is  not 
affected  by  default  in  payment  to,  or  the  taking  of  possession  by  the 
mortgagee.  Trimm  v.  Marsh,  54  N.  Y.  (9  Sick.)  599 ;  13  Am.  Rep. 
623 ;  Mann's  Ex^r  v.  Falcon,  25  Tex.  271.  His  equity  of  redemp- 
tion is  not  merely  an  equitable  estate,  and  it  is  subject  to  levy 
and  sale  on  execution.  Gorham  v,  Arnold,  22  Mich.  247 ;  Bradley 
V.  Fuller,  23  Pick.  1 ;  Cocker  v.  Davis,  15  Conn.  556.  His  in- 
terest may  be  sold  on  execution  although  he  is  out  of  possession, 
and  the  mortgagee  in  possession  may  procure  such  sale,  and  be- 
come the  purchaser,  and  can  set  up  the  title  acquired  by  sheriff's 
deed  as  a  defense  in  an  action  to  redeem.  Tritmn  v.  Marsh,  54  N. 
Y.  (9  Sick.)  599  ;  13  Am.  Rep.  623.  The  mortgagor  in  possession  is 
deemed  the  owner  of  land  so  far  as  notice  is  necessary  to  be  given  to 
the  owner  of  the  intended  location  of  a  highway  across  it  {Parish  v. 
Gilmanton,  11  N.  H.  293) ;  or  notice  to  repair  the  street  in  front  of 
the  mortgaged  premises  {Norwich  v.  Iluhhard,  22  Conn.  587) ;  or  of  a 
petition  to  enforce  a  mechanic's  lien  upon  it.  Howard  v.  Robinson^  5 
Cush.  119.     See  Wright  v.  Tuhey,  id.  290. 

The  general  rule  is,  that  the  mortgagor,  until  some  action,  or  imtil 
the  mortgagee  shall  have  obtained  actual  possession  of  the  mortgaged 
premises,  cannot  be  charged  with  the  rents  and  profits  thereof,  even 
though  the  premises  are  an  inadequate  security  for  the  debt,  and  this 
extends  to  a  grantee  of  the  mortgagor,  and  includes  rent  accruing  after 
the  commencment  of  process  to  obtain  possession.  Fitchhurg  Co.  v. 
Melven,  15  Mass.  268 ;  Clarke  v.  Curtis,  1  Gratt.  289 ;  Hughes  v. 
Edwards,  9  AVheat.  489 ;  Syracuse  City  Bank  v.  TaZlinan^  31  Barb. 
201 ;  Mississij?j)i  Valley,  etc..  Railway  Co.  v.  U.  S.  Express  Co.,  81 
111.  534.  The  mortgagor,  until  actual  foreclosure,  is  in  possession  by 
right,  and  not  by  sufferance,  and  may  make  such  arrangements  for  the 
use  of  the  property  as  any  other  person  could  during  his  term.  Ladiie 
v.  Detroit  R.  R.  Co.,  13  Mich.  380 ;  Hughes  v.  Edwards,  9  Wheat. 
489. 

Between  the  mortgagor  and  the  mortgagee,  so  long  as  the  latter  does 
not  treat  the  fonner  as  a  trespasser,  the  possession  of  the  mortgagor  is  not 
hostile  to  or  inconsistent  with  the  mortgagee's  riglit ;  and  to  this  ex- 
tent the  possession  of  the  mortgagor  is  the  possession  of  the  mortgagee. 
Vol.  IV.— 71 
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Doe  V.  Barton,  11  A.  &  E.  307 ;  Smartle  v.  Williams,  1  Salk.  245 ; 
Nichols  V.  Reynolds,  1  R.  I.  30 ;  Boyd  v.  Beck^  29  Ala.  703.  But 
there  cannot  be  a  mixed  possession  by  a  mortgagor  and  a  mortgagee  as 
tenants  in  common,  after  condition  broken,  so  that  the  law  would  ad- 
judge the  possession  to  the  latter.  Doe  d.  Hall  v.  Tunnell,  1  Houst. 
(Del.)  320.  If  one  of  two  tenants  in  common  mortgage  his  share  to 
his  co-tenant,  he  cannot  have  partition  against  him,  since  in  respect  to 
his  co-tenant  he  has  not  sufficient  seizin  to  maintain  partition  against 
his  own  mortgagee.  Bradley  v.  Fuller,  23  Pick.  1.  And  the  owner 
of  land,  by  mortgaging  an  undivided  half  thereof  and  allowing  the 
mortgagee  to  enter  to  foreclose  before  condition  broken,  does  not 
thereby  become  tenant  in  common  with  him ;  and  a  judgment  creditor 
of  such  a  mortgagor  cannot,  by  levying  an  execution  on  the  land, 
maintain  against  the  mortgagee  a  petition  for  partition.  Norcrross  v. 
Ncyrcross,  105  Mass.  265. 

Notwithstanding  the  general  rule  that  the  mortgagor,  until  some 
action  by  the  mortgagee,  is  entitled  to  the  earnings  and  profits  of  the 
mortgaged  property,  it  is  competent  for  the  parties  to  agree  in  the 
mortgage  that  such  future  earnings  and  profits  shall  be  held  in  equity 
by  the  mortgagee ;  and  under  such  a  contract,  such  income  whenever 
received  is  operated  upon  by  the  mortgage,  and  the  party  receiving  it 
holds  it  in  trust  for  whoever  in  equity  is  entitled  to  it.  Pullan  v. 
Cincinnati,  etc.,  R.  R.  Co.,  5  Biss.  237;  WalthaWs  Executors  v. 
Rives,  34  Ala.  96. 

A  mortgagor  in  possession  of  the  fann  after  condition  broken  may 
cut  firewood  and  timber  for  repairs,  for  use  upon  the  premises,  and 
for  other  ordinary  purposes,  according  to  the  well-known  and  existing 
uses  of  good  husbandry.  Hapgood  v.  Blood,  11  Gray  (Mass.),  400. 
And  in  any  case  of  a  mortgage  of  timber  land,  where  the  amount  due 
according  to  the  stipulation  of  the  mortgage  is  paid,  the  lien  of  the 
mortgage  upon  the  timber  which  may  have  been  cut  down,  and  so 
severed  from  the  realty,  is  discharged,  and  the  timber  reverts  to  the 
mortgagor  or  uny  vendee  of  his.  Ilatchins  v.  King,  1  Wall.  (U.  S.) 
53. 

In  most  of  the  States  the  mortgagor  is  remitted  to  his  legal  rights  as 
soon  as  he  shall  have  paid  the  debt,  and  he  may  recover  possession  of 
the  mortgaged  premises  in  an  action  against  the  mortgagee.  Jackson 
V.  Davis,  18  Johns.  7;  Den  v.  Dellart,  1  Halst.  456;  Morgan  y. 
Davis,  2  Har.  &  McH.  9.  But  in  Massachusetts,  Maine  and  some 
other  States  his  remedy  is  only  in  equity.  He  cannot  maintain  an 
action  at  common  law  against  the  mortgagee  to  recover  the  possession. 
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Parsmis  v.  WelUs,  17  Mass.  419;  Wilson  v.  Ring,  40  Me.  116;  W.  E. 
Jewelry  Co.  v.  Merriam,  2  Allen,  390. 

A  mortgagor  cannot  sue  in  the  mortgagee's  name,  against  the  latter's 
will,  npon  a  covenant  to  repair  made  by  his  tenant,  with  the  mort- 
gagee, who  was  in  possession  after  condition  broken,  as  a  court  of  law 
cannot  consider  the  covenant  as  made  for  the  mortgagor's  benefit ;  his 
right  to  damages  being  an  incident  of  his  right  to  redeem,  and  not 
enforceable  at  law,  after  breach  of  condition.  Seaver  v.  J)urcmt,  39 
Vt.  103. 

Where  one  who  has  no  title  to  lands  executes  a  mortgage  thereon  with 
covenants  of  seizin  and  of  title,  and  he  afterward  acquires  title,  it  inures 
to  the  benefit  of  the  mortgagee,  and  the  mortgagor  and  his  privies  in 
estate,  in  blood  and  in  law,  are  estopped  from  questioning  that,  at  the 
I  date  of  the  mortgage,  the  mortgagor  had  title.  A  record,  therefore,  of 
the  mortgage,  prior  to  the  acquisition  of  title  by  the  mortgagor,  is  con- 
structive notice  to  a  subsequent  purchaser  in  good  faith.  ^^^i  v. 
Munso?i,  57  N.  Y.  (12  Sick.)  97.  Where  a  mortgage  of  school  lands, 
by  one  who  held  merely  a  certificate  of  sale  thereof,  was  cut  off  as  to 
a  portion  of  the  lands,  by  a  subsequent  sale  of  such  portion  by  the 
State,  for  tlie  non-payment  of  interest,  and  the  mortgagor  afterward 
acquired  the  title  from  the  purchaser  at  such  sale,  the  lien  of  the  mort- 
gage does  not  re-attach ;  and  parties,  who  had  taken  title  to  the  other 
lands  covered  by  the  mortgage  under  a  covenant  to  pay  the  moitgage 
debt,  have  no  equity,  to  have  such  portion  of  the  land  charged  with  a 
part  of  the  debt.      Weher  v.  Zeimet,  30  Wis.  2S3. 

A  mortgage,  though  without  the  word  "  appurtenances  "  or  its  equiv- 
alent, covering  land  on  which  there  is  a  mill  worked  by  water  power, 
brouglit  by  a  water-course  over  adjoining  lands,  passes  the  mortgagor's 
right  in  the  mill  and  water  power.  Babcock  v.  Utter,  1  Abb.  (N.  Y.) 
App.  Dec.  27  ;  1  Keyes,  115. 

Expenditures  for  improvements  made  by  the  mortgagor  upon  mort- 
gaged premises,  subse(pient  to  the  mortgage,  have  no  lien  prior  to  that 
of  the  mortgage.  Martin  v.  Beatty,  54  111,  100.  And  the  mortgagor 
of  land,  of  which  the  mortgagee  is  in  possession  for  the  purpose  of  fore- 
closure, cannot  maintain  an  action  of  tort  against  a  stranger  for  using 
it  as  a  way.     SparhawTc  v.  Bmjg,  82  Mass.  (16  Gray)  583. 

A  tenant  by  the  curtesy,  who  has  mortgaged  his  estate,  cannot  re- 
tain the  possession,  as  against  the  mortgagee,  by  showing  that,  when 
his  curtesy  ceases,  the  heirs  of  his  deceased  wife  may  perhaps  be  en- 
titled to  the  land.     A  Ihii  v.  Ranson,  44  Mo.  263. 

§  2.  Wife  or  widow  of  mortgagor.  The  wife  of  a  mortgagor  need 
not  join  in  the  execution  of  a  purchase-money  mortgage.     And  if  she 
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do  join,  the  husband  may  agree  to  pay  a  higher  rate  of  interest  in  con- 
sideration of  an  extension  of  time ;  and  the  mortgage  may  be  fore- 
closed against  both,  for  interest  accrued  at  such  increased  rate,  and  a 
personal  judgment  taken  against  him  for  any  deficiency  in  the  same 
action.  Th/ympson  v.  Lyman,  28  Wis.  266 ;  Stow  v.  Tifft,  15  Johns. 
458 ;  Holbrook  v.  Finney,  4  Mass.  566 ;  Bullard  v.  Bowers.^  10  N. 
H.  500.  See,  too,  Fletcher  v.  Holmes,  32  Ind.  497.  And  it  would 
make  no  difference  that  the  mortgage  embraced  other  lands  with  that 
which  the  mortgagor  has  purchased  of  the  mortgagee.  Moore  v.  Rol- 
lins, 45  Me.  493.  But  in  these  cases  the  seizin  of  the  husband  gives 
the  wife  a  right  of  dower,  as  against  everybody  but  the  mortgagee  and 
his  assigns,  so  that  if  the  mortgage  be  discharged  by  the  husband  in 
his  life-time,  or  by  his  executor  or  administrator,  she  may  be  endowed 
as  if  it  had  never  existed.  Bullard  v.  Bowers,  10  N.  H.  500  ;  Klinck 
V.  Keckley,  2  Hill's  Ch.  250 ;  Brown  v.  Lcuphami,  3  Gush.  551.  Or  if 
it  be  undischarged  she  may  come  in  and  avail  herself  of  a  right  to  re- 
deem the  estate  from  the  mortgage.  Young  v.  Tarhell,  37  Me.  509 ; 
Mills  V.  Van  Voarhis,  23  Barb.  125,  133. 

Where  the  legal  estate  in  lands  is  vested  in  trustees  to  convey  to  the 
husband  at  a  particular  time,  which  was  during  or  prior  to  the  coverture, 
the  wife  should  have  dower  in  the  estate,  upon  the  principle  that  in 
equity,  what  the  law  requires  to  be  done  is  regarded  as  if  it  were  done, 
and  as  the  conveyance  ought  to  have  been  made  in  the  husband's  life- 
time, it  should  be  treated  as  if  it  had  been  made.  Banks  v.  Sutton,  2 
P.  Wms.  715  ;  Otway  v.  Hudson,  2  Vem.  583.  And  the  same  rule 
would  apply  if  the  husband,  by  the  terms  of  the  trust,  had  a  right  to 
have  the  estate  conveyed  to  him  at  any  time  he  chose.  Yeo  v.  Mer- 
cereau,  3  Harris  (N.  J.),  387.  But  if  this  right  to  have  a  conveyance 
made  was  the  result  of  contract  only,  between  the  vendor  and  the  pur- 
chaser, and  to  be  made  on  the  husband's  request,  it  would  not  give  the 
purchaser's  wife  a  right  to  dower,  if  no  such  request  had  been  made  in 
his  life-time.     Spari<jhr  v.  StanUr,  1  Md.  Ch.  Dec.  36. 

Where  a  mortgagor  conveys  the  equity  of  redemption  absolutely  to 
the  mortgagee  in  satisfaction  of  the  mortgage,  no  right  of  dower  will 
attach  in  the  wife  of  the  grantee  of  the  mortgagor.  Decher  v.  HaU, 
1  Edm.  (N.  Y.)  Sel.  Cas,  279.  And  no  secret  equity  of  the  wife,  how- 
ever strong  it  may  be  against  the  estate  of  the  husband,  can  avail  against 
a  mortgagee  without  notice.  Brmjon  v.  Richards,  2  C.  E.  Green  (N. 
J.),  32.  The  wife  of  a  mortgagor,  receiving  a  conveyance  of  his  equity 
of  redemption,  by  his  procurement,  from  his  assignees  in  insolvency, 
without  objection  on  the  part  of   creditors,   is   subject   to   the   samo 
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equities  as  he  would  have  been  in  a  suit  to  redeem  the  mortgage. 
Stom  V.  Lane,  10  Allen  (Mass.),  74. 

Where  the  mortgagor's  wife  is  a  party  to  the  mortgage,  her  right 
and  interest  in  the  land  will  be  defeated  by  a  foreclosure  sale,  and  she 
will  have  no  interest  in  the  residue  of  the  money  after  the  discharge  of 
ttie  mortgage  debt,  at  least  as  against  the  creditors  of  her  husband. 
Deem  V.  Phillips,  17  Ind.  406  ;  Frost  v.  Peacock,  4  Edw.  Ch.  678 ; 
Reed  v.  M(mison,  12  S.  &  R.  18 ;  Stow  v.  Tifft,  15  Johns.  458. 

§  3.  Joint  mortgagors.  Where  tenants  in  common  of  land  have 
mortgaged  it  for  their  joint  debt,  either  of  them,  on  paying  the  same 
before  a  sale,  has  a  claim  against  his  co-tenant  for  contribution.  Mc- 
Laugldin  v.  Curts,  27  Wis.  644.  And  if  two  several  owners  of  dis- 
tinct parcels  mortgage  them  to  secure  a  joint  debt,  it  prima  fade 
charges  these  lands,  so  far  as  respects  the  mortgagors,  equally  each  for 
a  moiety  of  the  debt,  and  no  agreement  otherwise  between  the  mort- 
gagors will  affect  a  subsequent  purchaser  without  notice.  Hoyt  v. 
Doughty,  4  Sandf.  462. 

§  4.  Of  mortgagee.  It  is  impossible  to  lay  down  any  general  rules 
as  to  the  rights  and  remedies  of  mortgagees,  which  are  not  liable  to  be 
modified,  in  their  application,  by  the  circumstances  of  the  particular 
cases  as  they  arise,  growing  out  of  local  laws  and  the  subjects-matter 
to  which  they  relate.  Washb.  Real  Prop.,  Vol.  1,  p.  553.  By  the  com- 
mon law,  a  mortgagee  in  fee  of  land  is  considered  as  absolutely  en- 
titled to  the  estate,  which  he  may  devise  or  transmit  by  descent  to  his 
heirs.  Demarest  v.  Wynkoop,  3  Johns.  Ch.  145 ;  Redma/n  v. 
8am,ders^  2  Dana,  68  ;  Fisk  v.  Fisk,  Prec.  Chan.  11.  In  equity,  a 
mortgage,  especially  before  condition  broken,  is  regarded  as  creating  an 
interest  in  the  mortgaged  premises  of  a  personal  nature,  like  that 
which  the  mortgagee  has  in  the  debt  itself.  It  treats  the  debt  as  the 
principal  thing  and  the  land  as  a  mere  incident  to  it.  Whatever  it 
does  with  the  land  is  auxiliary  to  enforcing  payment  of  the  debt. 
Mattheios  v.  WaZlwyn,  4  Ves.  118 ;  Hughes  v.  Edwards,  9  Wheat. 
500;  Ru7iyan  v.  Mersereati,  11  Johns.  534;  Anderson  v.  Ba/umr 
gartner,  27  Mo.  80  ;  Eaton  v.    Whithxg,  3  Pick.  484. 

The  common-law  rule,  as  modified  by  the  equitable  principles,  which 
now  indeed  have  become  part  of  the  rule,  still  prevails  in  England. 
There  the  courts  still  hold  that  the  legal  title  passes  to  the  mortgagee, 
and  becomes  by  default  absolutely  vested  in  him  at  law,  and  that  the 
mortgagor  has,  after  default,  nothing  but  an  equity  of  redemption  to 
be  enforced  in  a  court  of  c(juity.  After  default  the  mortgagor  can 
again  become  reinvested  with  the  title  to  his  land  only  by  a  reconvey- 
ance by  the  mortgagee.     The  same  rule  prevails  in  the  New  England 
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States,  and  in  some  of  the  other  States  of  the  Union,  See  Stewart 
V.  Barrow,  7  Bush  (Ky.),  368  ;  Johnson  v.  Houston,  47  Mo.  227. 
In  New  York  State  and  in  other  States  the  mortgagor  has,  both  in 
law  and  equity,  been  regarded  as  the  owner  of  the  fee,  and  the  mort- 
gage has  been  regarded  as  a  mere  chose  in  action,  a  mere  security  of  a 
personal  nature.  Trhnm  v.  Marsh,  54  N.  Y.  (9  Sick.)  604 ;  13  Am. 
Eep.  623  ;  affirming  S.  C,  3  Lans.  509 ;  Fletcher  v.  Holmes,  32  lud. 
497 ;    Williams  v.  Beard,  1  S.  C.  309  ;  Mack  v.  Wetzlar,  39  Cal.  247. 

Courts  of  law  now  recognize  the  doctrine  of  equity,  that  a  mortgagor 
while  in  possession  is  regarded  as  the  true  owner  of  the  property 
mortgaged,  and  that  the  mortgage  is  only  a  security.  Carpenter  v. 
Bowen,  42  Miss.  28 ;  Woods  v.  Hilderhrand,  46  Mo.  284 ;  2  Am.  Rep. 
513 ;  Newport,  etc..  Bridge  Co.  v.  Douglass,  12  Bush  (Ky.),  673,  704 ; 
Waterson  v.  Devoe,  18  Kans.  233. 

In  Pennsylvania,  it  is  said  that  a  mortgagee  is  a  purchaser  in  form, 
though  he  has  no  estate  in  the  land  mortgaged,  and  the  transaction  is 
governed  by  different  principles  from  those  which  apply  to  a  chose  in 
action.  WetherilVs  Appeal,  3  Grant  (Penn.),  281.  And  that  a  mort- 
gagee, for  benefit  of  creditors,  is  regarded  as  standing  in  the  position 
of  an  assignee,  and  as  representing  the  rights  of  the  mortgagor  only. 
SpacTcman  v.  Ott,  65  Penn.  St.  131. 

In  Iowa,  a  mortgagee,  as  to  the  interest  he  holds  in  lands  mortgaged, 
and  notice  of  prior  claims,  or  conflicting  title,  is  to  be  regarded  as  a 
purchaser.  Hewitt  v.  Rankin,  41  Iowa,  35.  And  in  Alabama  where 
a  mortgage  is  made  a  security  for  a  debt,  contracted  cotemporaneously 
with  it,  the  mortgagee  becomes  a  bona  fide  purchaser,  entitled  to  pro- 
tection against  an  outstanding  vendor's  lien  of  which  he  had  no  notice. 
Short  V.  Battle,  52  Ala.  456.  In  Iowa,  too,  the  mortgagee  may  evict 
the  mortgagor  without  notice  and  retain  the  emblements ;  and,  if  a 
lease  is  granted  subsequently  to  the  execution  of  the  mortgage  without 
the  concurrence  of  the  mortgagee,  he  may  evict  the  lessee  without 
notice  and  retain  the  emblements.     Downard  v.  Groff,  40  Iowa,  597. 

The  interest  of  a  mortgagee  in  the  mortgaged  premises,  after  breach 
of  the  condition  and  before  foreclosure,  is  not  subject  to  levy  and  sale 
under  an  attachment,  and  the  purchaser  of  such  an  interest,  at  an  exe- 
cution sale,  acquires  no  title  to  or  interest  in  the  property.  Buckley 
V.  Daley,  45  Miss.  338. 

Until  a  mortgagee  has  entered,  or  exercised  some  claim  of  owner- 
ship of  land,  no  action  will  lie  against  him  to  recover  possession  of  the 
land.  Lyman  v.  Hihhard,  18  N.  H.  233.  If  he  is  in  possession,  he 
is  responsible  for  the  rents  and  profits,  and  is  allowed  for  the  ordinary 
repairs,  but  not  for  permanent  improvements  placed  upon  the  mort- 
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gaged  premises  merely  for  his  convenience.  Adhins  v,  Lewis,  5 
Oreg.  292 ;  Cook  v.  Ottawa  University,  14  Kans.  548 ;  Strang  v. 
Allen,  44  111.  428  ;  Reynolds  v.  Canal  amd  Banking  Co.,  30  Ark.  520. 
He  may  also  be  allowed  as  compensation  for  managing  the  property 
five  per  cent  on  the  rents  collected,  but  not  on  the  amount  expended 
in  repairs  and  improvements  also,  unless  his  services  are  worth  actually 
more  than  five  per  cent  on  the  rents.  Gerrish  v.  Black,  104  Mass- 
400. 

In  the  absence  of  any  stipulation  in  the  contract,  that  the  mortgagee 
shall  have  the  rents  and  profits,  he  has  no  claim  thereto  merely  on  the 
ground  that  the  debt  is  due  and  the  title  become  absolute,  but  is  only 
entitled  to  a  receiver  for  the  collection  and  appropriation  of  the  rents 
where  the  property  is  insufficient  to  pay  the  debt,  and  the  mortgagor 
is  insolvent,  or  unable  to  pay  any  deficiency  that  might  remain  after 
sale  of  the  property  mortgaged.  Myers  v.  Estell,  48  Miss.  373.  And 
a  mortgagee  of  an  equity  of  redemption,  who  has  never  taken  posses- 
sion under  his  mortgage,  but  has  permitted  the  assignees  of  the  mort- 
gagor to  remain  in  possession,  has  no  greater  claim  to  rents  and  profits 
of  them,  than  he  would  have  had  of  the  mortgagor  if  he  had  continued 
in  possession.  Walker  v.  King,  44  Vt.  601.  By  virtue  of  his  mort- 
gage a  mortgagee  acquires  a  lien  on  all  that  forms  a  part  of  the  realty 
at  tlie  time  it  is  given,  and,  on  foreclosure,  has  a  right  of  action  for 
the  property  severed  before  the  foreclosure.  G^ Dougherty  v.  Felt,  65 
Barb.  220.  And  where  the  mortgagee  acquires  by  the  mortgage  a 
right  only  to  look  to  the  land  for  payment,  no  other  right  can  be  ac- 
quired or  transmitted  by  subrogation.    Fairman  v.  Heath,  19  Ind.  63. 

The  relation  between  mortgagor  and  mortgagee  is  not  one  of  trust 
and  confidence,  nor  has  the  latter  any  duty  to  perform  in  respect  to 
the  lands  mortgaged,  even  though  in  possession,  which  incapacitates 
him  from  purchasing  an  outstanding  title  thereto.  Ten  Eyck  v.  Craig, 
2  Hun  (N.  Y.),  452 ;  S.  C,  62  N.  Y.  (17  Sick.)  406.  But  he  cannot 
buy  in  an  outstanding  title  under  an  arrangement  with  the  mortgagor 
that  it  is  to  be  held,  like  the  mortgage,  subject  to  redemption,  and, 
when  the  title  is  acquired,  turn  around  and  insist  that  he  has  purchased 
as  a  stranger.  He  must  allow  the  mortgagor  to  redeem.  Mom'c  v. 
Titman,  44  111.  367.  And  a  mortgagor  or  one  claiming  under  him 
cannot  defeat  the  lien  of  a  mortgagee  by  acquiring  a  tax  title  upon  the 
laud.     Fair  v.  Brown,  40  Iowa,  209. 

If  the  mortgagee  obtain  possession  of  the  mortgaged  premises  with 
the  assent  of  the  mortgagor,  after  default  of  the  latter,  he  may  retain 
the  possession  until  payment  of  the  mortgage  debt.  Roberts  v.  Srttherlin, 
4  Oreg.  219.     In  Pennsylvania,  a  mortgage  passes  to  the  mortgagee 
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the  title  and  right  of  possession  to  hold  till  payment  shall  be  madej 
and  he  may  enter,  take  actual  possession,  use  the  land  and  receive  its 
profits,  until  the  debt  secured  is  paid.  He  needs  no  legal  remedy  to 
enforce  his  rights.     Tryon  v.  Munson,  77  Penn.  St.  250. 

A  mortgagee  has  no  equitable  rights  growing  out  of  his  mortgage 
lien,  to  have  a  receiver  of  the  estate  of  the  mortgagor  beyond  the 
property  embraced  in  the  mortgage.  State  v.  Jacksonville  P.  <&  M. 
R.  R.  Co.,  15  Fla.  201. 

A  mortgagee  cannot  have  his  mortgage  reformed  and  corrected  on 
the  ground  of  a  mistake  in  describing  the  real  estate,  so  as  to  make  the 
mortgage  cover  another  and  different  tract  of  land  than  that  described 
therein,  as  against  a  judgment  creditor  who  has  purchased  in  good  faith, 
for  a  valuable  consideration,  judgments  rendered  against  the  mortgagor 
after  the  execution  of  the  mortgage.  Flcmders  v.  O^Brien,  46  Ind. 
284. 

A  mortgagee  may  pay  taxes  on  the  mortgaged  premises  where  the 
mortgagor  neglects  so  to  do,  and  have  the  amount  included  in  his  fore- 
closure judgment.  Standift  v.  Norton,  11  Kan.  218  ;  Wright  v.  Lanng- 
ley^  36  111.  381.  But  when  a  mortgagee  insures  on  his  own  account, 
he  is  not,  as  a  matter  of  course,  entitled  to  charge  the  premium  to  the 
estate.     Pierce  v.  Faunce,  53  Me.  351. 

A  mortgagee  can  maintain  an  action  on  the  case,  in  the  nature  of 
waste  or  of  trover,  against  the  mortgagor  or  those  claiming  under  him, 
for  timber  cut  on  the  mortgaged  premises  after  a  decree  of  foreclosure 
and  before  the  expiration  of  the  time  limited  for  redemption.  Haga/r 
V.  Brainerd,  44  Vt.  294.  But  when  he  has  received  the  full  amount 
of  the  mortgage  debt  and  assigned  the  mortgage,  making  no  mention 
of  any  right  of  action  on  accoimt  of  timber  previously  severed  from 
the  realty,  all  his  rights  thereto  thereby  become  extinguished,  and  no 
legal  claim  to  the  amount  due  therefor  can  be  asserted  under  the  mort- 
gage.  Kimball  v.  Lewiston,  etc.,  Co.,  55  Me.  494 ;  Kennerly  v.  Bur- 
gess, 38  Mo.  440. 

Moneys  awarded  by  the  State  as  compensation  to  the  owners  of  land 
for  depreciation  in  the  value  of  real  property,  occasioned  by  the  aban- 
donment of  a  canal,  are  subject  to  the  lien  of  a  prior  mortgage  upon 
the  land,  to  the  extent  necessary  to  satisfy  any  deficiency  upon  fore- 
closure sale  of  the  premises.  Bamlc  of  Auburn  v.  Roberts,  44  N.  Y. 
(5  Hand)  192. 

The  lien  of  a  mortgagee  is  not  lost  by  an  omission  to  prove  his  debt 
in  bankruptcy,  but  he  may  enforce  the  mortgage  after  the  termination 
of  tlie  bankruptcy  proceedings,  nor  would  such  lien  be  divested  by  a 
sale  of  the  land  bv  the  assignees.     Assigtiee  v.  Perkim,  13  Bankr.  Reg. 


MUi. 


MORTGAGE.  669 

280.  Nor  does  he  lose  his  i-ights  by  participating  in  bankruptcy  pro- 
ceedings, such  as  voting  for  an  assignee.  Nor  does  a  sale  of  the  mort- 
gaged property  by  the  assignee  interfere  mth  his  rights.  In  such  case 
the  bankrupt  court  only  passes  such  title  as  the  bankrupt  himself  could 
pass.     Kmg  v.  Bowman^  24  La.  Ann.  506 

Parcels  of  land  covered  by  a  mortgage,  and  originally  subject  thereto, 
will  so  continue,  unless  discharged  by  some  act  of  the  mortgagee  {Rice 
V.  Dewey ^  54  Barb,  [N,  Y.]  455);  and  although  the  mortgage  debt 
has  been  reduced  to  a  judgment  which,  by  lapse  of  time,  has  ceased  to 
be  a  lien.     Priest  v,  WheelocTcy  58  111.  114. 

When  a  mortgage  is  conditioned  to  pay  a  sum  of  money,  or  well  and 
truly  to  support  the  mortgagees  and  the  survivor  of  them  during  their 
natural  lives,  and  the  mortgagor  has  elected  the  latter  alternative,  he 
cannot  assign  his  interest  in  the  premises  without  the  consent  of  the 
mortgagees.     Bryant  v,  ErsMne,  55  Me,  153, 

A  mortgagee  has  no  right  to  sacrifice  the  property  mortgaged,  so  as 
to  deprive  the  mortgagor  of  a  surplus  which  might  otherwise  arise. 
Stoddard  v,  Denison,  7  Abb.  (N.  Y.,  N.  S.)  Pr.  309 ;  S.  C,  38  How, 
Pr.  296. 

Trespass  quare  clausum  cannot  be  maintained  by  a  mortgagee  of  a 
farm,  before  entry,  against  one  holding  under  the  mortgagor,  and  who 
cuts  and  removes  the  grass  growing  thereon.  Ilewes  v.  BicJcford,  49 
Me.  71. 

A  mortgagee  has  no  power  to  authorize  another  party  to  enter  upon 
the  mortgaged  property  and  remove  fixtures  therefrom,  and  the  rights 
of  the  mortgagor  are  not  affected  by  such  authority  given  by  the 
mortgagee.  Hill  v.  Gwiti,  51  Cal.  47,  And  a  mortgagee  whose  debt  is 
due,  but  who  has  not  entered  into  possession,  cannot  maintain  rejylevin 
for  a  specific  chattel,  which  the  mortgagor,  or  his  assigns,  has  severed 
and  removed  from  the  realty,  and  which  before  severance  was  a  fixture 
or  part  of  the  realty,  and  subject  to  the  mortgage,  Kircher  v.  Schalk, 
39  N,  J.  Law,  335.  But  it  would  seem  to  be  otherwise,  under  the 
English  doctrine,  Holland  v,  Hodgson^  L.  R.,  7  C.  P,  328 ;  2  Eng. 
Rep,  655. 

§  5.  Joint  mortgagees.  Where  a  mortgage  is  given  to  two  persons 
to  secure  their  several  debts,  the  mortgagees  will  take,  not  by  moieties, 
but  in  proportion  to  -their  respective  debts,  Donnels  v,  Edwards^  2 
Pick.  617.  And  each  mortgagee  may  enforce  his  rights  in  his  own 
name.  Gilson  v.  Gilson^  2  Allen  (Mass.),  115.  If  the  mortgage  be 
given  to  secure  a  joint  debt,  the  mortgagees  are  joint  tenants  of  the 
mortgage  estate,  with  the  right  of  survivorship,  even  in  States  where, 
by  statute,  a  joint  ownership  of  lands  creates  a  tenancy  in  common. 
Vol.  IV.— 72 
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And  a  release  by  one  of  the  mortgagees,  in  such  case,  of  the  debt  is  a 
discharge  of  the  mortgage  upon  the  land.  Ajypleton  v.  Boyd^  7  Mass. 
131.  But  as  soon  as  the  mortgage  has  been  foreclosed  and  the  legal 
estate  made  absolute,  it  is  converted  into  a  tenancy  in  common  between 
the  owners  thereof.  Goodwin  v.  Richardson^  11  Mass.  469  ;  Johnson 
Y.Brown,  11  Fost.  (N.  H.)  405  ;  Tyler  v.  Taylor,  8  Barb.  585  ;  Bigden 
V.  Vallier,  2  Ves.  Sr.  258.  If  one  of  two  Joint  mortgagees  die  be- 
fore foreclosure  of  the  mortgage,  the  survivor  may  bring  an  action  to 
foreclose  the  same.  Williams  v.  Hilton,  35  Me.  547 ;  Appleton  v. 
Boyd,  7  Mass.  131.  But  if  the  debts  are  distinct,  the  survivor  of  the 
mortgagees  cannot  sustain  an  action  in  his  own  name,  to  foreclose  the 
mortgage  for  the  debt  due  the  deceased.  Burnett  v.  Pratt,  22  Pick. 
556. 

If  there  be  a  joint  mortgage  made  to  two,  to  secure  a  debt  due  to 
one  of  them,  the  legal  estate  vests  in  them  as  tenants  in  comjnon,  the 
one  having  no  interest  in  the  mortgage  debt,  being  a  trustee  of  the  estate 
for  the  benefit  of  him  who  o^^ms  the  debt.  Boot  v.  Bancroft,  10 
Mete.  44.  In  a  suit  for  contribution,  by  one  of  several  mortgagees 
against  another,  it  is  good  ground  of  demurrer  that  all  the  mortgagees 
were  not  made  defendants.     Carr  v.  Waldron,  44  Mo.  393. 

§  6.  Junior  mortgagees.  The  holder  of  a  second  mortgage  can- 
not control  the  sale  or  disposal  of  proceeds  under  the  first  mortgage, 
without  making  payment.  Andrews  v.  Fiske,  101  Mass.  422 ;  Mey- 
se7iburg  v.  SchUeper,  46  Mo.  209.  But  the  execution  of  a  mortgage 
to  raise  money  with  which  to  discharge  a  prior  incumbrance  will  entitle 
the  mortgagee,  upon  the  application  to  that  object  of  the  money  thus 
raised,  to  be  subrogated  to  the  rights  of  the  prior  incumbrancer.  Gil- 
hert  V.  Gilbert,  39  Iowa,  657.  And  it  is  sufiicient  to  entitle  a  junior 
incumbrancer  to  be  subrogated  to  the  rights  of  a  senior  mortgagee,  if 
he  tender  to  such  senior  mortgagee  the  amount  secured  by  his  mortgage, 
with  interest  and  costs  before  the  foreclosure  sale,  though  the  amount 
tendered  be  not  accepted  until  after  such  sale.  Marshall  v.  Buddick, 
28  Iowa,  487 ;  Dings  v.  Parshall,  7  Hun  (N.  Y.),  522.  The  right  of 
a  subsequent  mortgagee  to  pay  off  a  debt  secured  by  a  prior  mortgage 
is  not  affected  by  an  agreement  by  the  parties  to  such  prior  mortgage 
for  a  higher  rate  of  interest  than  that  specified  in  the  mortgage.  Gard- 
ner V.  Emerson,  40  111.  296. 

Where  a  party  holds  a  second  mortgage,  and  his  equity  of  redemp- 
tion has  been  cut  off  by  the  foreclosure  of  the  first,  he  may  sometimes 
have  the  right  of  subrogation,  or  even  be  entitled  to  an  assignment  but 
it  will  depend  on  circumstances  showing  its  equity,  and  he  will  not  be 
entitled  to  a  stay  of  the  sale  by  injunction,  without    clearly  showing 
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that  the  pajmient  of  the  first  or  its  foreclosure  or  sale  will  work  him 
injustice.    Bloomingdale  v.  Barnard^  7  Hun  (N".  Y.),  460. 

A  party  who  purchases  the  equity  of  redemption  in  a  first  mortgage, 
with  a  full  knowledge  of  the  rights  of  the  assignees  of  the  mortgagee, 
and  wlio,  as  mortgagee  under  a  second  mortgage,  is  tenant  in  common 
with  the  assignees  of  the  first,  in  the  lands  therein  conveyed,  wliich 
lands  are  charged  with  an  incumbrance  under  a  decree  of  partition,  is 
primarily  bound  to  extinguish  snch  incumbrance,  as  well  as  all  others 
existing  or  afterward  accruing.  PulUn  v.  Heron  Mining  Co.,  71  N. 
C.  563. 

A  mortgage  of  all  the  property  of  a  railroad  company  already  or 
afterward  acquired,  in  equity  Ijinds  after-acquired  property,  as  against 
the  mortgagors,  and  all  persons  claiming  under  them,  except  purchasers 
for  value  and  without  notice  ;  and  especially  as  against  claimants  under 
a  junior  mortgage,  wliich  by  its  terms  is  subject  to  the  prior  mortgage, 
and  against  junior  judgment  creditors.  Stevens  v.  Watson,  4  Abb.  (N. 
Y.)  App.  Dec.  302;  45  How.  114. 

Where  a  senior  mortgagee,  at  his  foreclosure  sale,  bought  in  the 
mortgaged  premises  for  less  than  the  debt,  and  after  receiving  his  cer- 
tificate of  purchase  procures  an  award  for  a  special  execution  to  make 
the  residue,  a  junior  mortgagee,  redeeming  under  the  statute  from  the 
sale,  takes  the  land  free  from  any  lien  of  the  first  mortgage.  Seligrnan 
V.  Lauhheimer,  58  111.  124. 

As  to  the  right  of  senior  and  junior  mortgagees  regarding  each  other 
as  well  as  the  mortgagor,  see  Carpentier  v.  Brenham,  40  Cal.  221, 
where  they  are  considered  at  length  and  fully  reviewed. 

Where  a  mortgagee  of  lands,  subsequent  to  the  lien  of  a  judgment, 
fails  to  redeem  the  land  on  sale  on  the  judgment,  his  mortgage  is  ex- 
tinguished by  virtue  of  such  sale.  Ilill  v.  Pixley,  63  Barb.  (N.  Y.) 
200.  And  a  mortgagee  who  diminishes  the  security  of  a  second  mort- 
gagee, by  releasing  the  mortgagor's  personal  liability,  if  he  does  not 
al)Solutely  discharge  the  premises  from  the  lien  of  his  mortgage,  as  in 
the  case  of  a  subsequent  purchaser,  at  least  subordinates  his  lien  to  that 
of  such  second  mortgagee.     Sexton  v.  Pickett,  24  Wis.  346. 

A  purchaser  at  a  sale  under  an  elder  mortgage  cannot  intervene  to 
keep  down  the  amount  claimed  in  a  suit  by  tlie  mortgagor  by  a  junior 
mortgagee.     Bronson  v.  Railroad  Co.,  2  Black  (U.  S.),  524. 

Taxes  being  charged  as  nmch  upon  the  mortgage  interest  as  upon  the 
equity  of  redemption,  a  subsequent  mortgagee  cannot,  l)y  purchasing 
the  true  title,  use  it  adversely  to  the  first  mortgage,  and  sucli  title  will 
inure  to  the  protection,  not  the  destruction,  of  the  regular  title.  Hor- 
ton  v.  Ingcrsoll,  13  Mich.  409. 
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Subsequent  incumbrancers  are  supposed  to  have  acquired  their  inter- 
ests  with  reference  to  existing  liens  on  the  premises,  of  wliich  they  had 
notice,  and  are,  therefore,  entitled  to  have  payments  applied,  so  far  as 
to  reduce  those  liens  as  they  appear  of  record ;  and  their  rights  cannot 
be  prejudiced  by  private  arrangements  of  parties,  thougli  sucn  may  be 
binding  as  between  the  parties  themselves.  WJiitacre  v.  Fuller,  5  Minn. 
508.  But  a  junior  mortgagee  cannot  avail  himself  of  usury  in  the  senior 
mortgages.     Powell  v.  Hunt,  11  Iowa  (3  With.),  430. 

Where  a  party  holds  a  third  mortgage,  the  two  prior  ones  being  held 
by  another,  who  has  obtained  judgment  of  foreclosure  and  sale  on 
them,  he  cannot,  as  such,  claim  to  be  subrogated  to  the  first,  nor  is  he 
entitled  to  a  stay  of  the  sale  by  injunction.  If  he  had  any  ground  to 
equitable  relief,  he  should  have  set  it  up  on  the  foreclosure.  As  mere 
third  mortgagee  his  rights  as  such  are  protected  by  the  opportunity  to 
purchase  at  the  sale  or  pay  up  beforehand.  Bloomingdale  v.  Barnard, 
7Hun(N.  Y.),  459. 

§  7.  Sureties  or  guarantors  of  mortgage.  A  surety  may  be  sub- 
stituted in  the  place  of  the  creditor  to  whom  the  principal  debtor  has 
made  a  mortgage  as  security  for  the  payment  of  the  debt,  if  such  surety 
is  compelled  to  pay  it.  Cheesebrough  v,  Millard,  1  Johns.  Ch.  409 ; 
Boot  V.  Bam,croft,  10  Mete.  48  ;  Burton  v.  Wkeder,  7  Ired.  Eq.  217 ; 
Ohio  Life  Ins.  Co.  v.  Winn,  4  Md.  Ch.  Dec.  253.  So,  a  creditor  may 
avail  himself,  as  a  security  for  his  debt,  of  the  benefit  of  a  mortgage 
wliich  his  debtor  has  made  to  a  surety  for  such  debt  by  the  way  of  in- 
demnity. Curtis  V.  Tyler,  9  Paige's  Ch.  432 ;  Moore  v.  MoberVy^  7  B. 
Monr.  299 ;  Eastman  v.  Foster,  8  Mete.  19 ;  Stewart  v.  Preston,  1  Fla. 
10.  As  where  one  gives  to  an  accommodation  indorser  a  mortgage  of 
indemnity,  and  both  maker  and  indorser  become  insolvent,  the  hold- 
ers of  the  notes  may  avail  themselves  of  the  mortgage  security  {Rice 
V.  Dewey,  13  Gray,  47) ;  and  one  surety  may  avail  himself  of  a  mort- 
gage made  by  the  principal  to  his  co-surety.  Hall  v.  Cushmam,,  16  N. 
H.  462. 

The  right  of  subrogation,  though  originally  a  doctrine  of  equity,  has 
become  recognized  as  a  legal  right.  LaFanrge  v.  Herter,  11  Barb.  159 ;  5 
Seld.  241 ;  AiJcen  v.  Gale,  37  JST.  H.  501.  And  if  two  co-debtors  mort- 
gage land  belonging  to  them  jointly  to  secure  a  joint  debt,  and  one  of 
them  is  obliged  to  pay  the  whole  debt,  he  becomes  in  technical  language 
subrogated  to  the  place  of  the  mortgagee,  as  to  the  mortgage  upon 
the  co-debtor's  half  of  the  estate,  as  security  for  his  contributing 
his  share  of  the  debt.  Sargent  v.  McFarland,  8  Pick.  602.  But 
if,  as  between  the  debtors,  one  is  the  principal  and  the  other  the 
surety  in  the  mortgage  debt,  and  the  real  principal  of  the  debt  pay  it, 
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the  doctrine  of  subrogation  as  to  the  land  of  the  other  mortgagor  does 
not  apply.  Crafts  v.  CrafU^  13  Gray,  362 ;  Cherry  v.  Monro,  2  Barb. 
Ch.  618. 

A  surety  may  have  the  benefit  of  the  mortgage  to  the  creditor  by 
the  principal  debtor,  even  though,  before  he  has  been  called  on  to  pay 
the  debt,  the  mortgagor  has  sold  and  conveyed  the  estate  to  another. 
Oossin  V.  Brown,  11  Penn.  St.  527.  And  where  a  creditor  voluntarily 
does  an  act  invalidating  or  discharging  the  security  that  he  holds  from 
the  principal  for  a  debt  to  which  there  is  a  surety,  he  will,  thereby, 
lose  his  claim  on  the  surety,  to  the  same  extent  as  the  latter  is  injured 
by  such  act  of  the  creditor.  Hayes  v.  Ward,  4  Johns.  Ch.  123.  But 
a  surety  is  not  entitled  to  be  substituted  as  to  the  security  until  the 
whole  debt  shall  have  been  paid.  Stamford  Bank  v.  Benedict,  15 
Conn.  437.  And  he  may  lose  the  benefit  of  the  subrogation  by  his 
own  laches  in  suffering  other  persons  to  acquire  a  valuable  interest  in 
the  land  in  consequence  of  his  omitting  to  make  known  his  own  claim 
upon  it.     Jarvis  v.  Whitman.,  12  B.  Monr.  97. 

Where  one  purchases  land,  and  assumes  in  his  deed  to  pay  off  a  bond 
and  mortgage  of  his  grantor  to  which  the  land  is  subject,  he  thereby 
becomes  a  surety  in  respect  to  the  mortgage  debt.  Klapworth  v. 
Dressier,  2  Beasley  (N.  J.),  62 ;  Iloysradt  v.  Holland,  50  N.  H.  433. 
But  a  promise  by  the  grantee  to  the  grantor,  to  pay  a  mortgage  debt  as 
part  of  the  purchase-money  of  the  land  conveyed,  does  not  render  the 
grantee  surety  for  the  grantor,  but,  as  between  the  parties,  the  grantee 
is  the  principal  debtor  and  the  grantor  the  surety.  Huyler  v.  Atwood^ 
26  N.  J.  Eq.  504.  The  acceptance  by  the  grantee  of  a  deed  convey- 
ing lands  subject  to  a  specified  mortgage  and  providing  that  he  shall 
assmne  and  pay  the  mortgage,  binds  him  as  effectually  as  though  the 
deed  were  inter  partes  and  executed  by  both  grantor  and  grantee.  The 
mortgagee  may  treat  both  the  mortgagor  and  his  grantee  under  such 
a  promise  as  principal  debtors,  and  may  have  a  personal  decree  against 
either  or  both.      Crawford  v.  Edwards,  33  Mich.  354. 

An  indorser  upon  a  note  not  yet  matured,  gave  a  mortgage  upon  a 
vessel  to  secure  his  contingent  liability,  by  which  he  was  entitled  to  an 
extension  of  time  for  payment.  It  was  held  in  this  case  that  the  mort- 
gagee was  to  be  deemed  a  mortgage,  for  a  valuable  consideration,  and 
entitled,  as  such,  to  intervene  for  the  protection  of  his  interest  in  a  libel 
filed  against  the  vessel  to  recover  wages.  Either  the  extension  of  time 
for  payment  of  the  debt,  or  the  waiver  by  the  holder  of  the  note  of 
the  right  to  sue  the  indorser,  and  in  such  suit  to  attach  the  vessel,  con- 
stituted a  sufficient  consideration  for  this  purpose.  TJie  Dxjthu<iue,  2 
Abb.  (U.  S.)  20. 
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Where  the  principal  debtor  executes  to  the  payee  of  a  note,  on  which 
there  is  personal  security,  a  mortgage  for  further  security,  until  the 
surety  pays  the  debt,  he  has  no  right  to  be  subrogated  to  the  rights  of 
the  mortgagee,  and  to  have  the  mortgaged  premises  sold  and  the 
money  paid  to  hiin.     Conwell  v.  McCowan,  53  111.  363. 

For  an  exhaustive  collation  and  discussion  of  the  doctrine  of  subro- 
gation, and  substitution  as  applicable  to  the  parties  to  a  mortgage,  see 
Hardin  v,  Waljpole^  38  Ind.  146. 

§  8.  Sureties,  etc.,  indemnified  by  mortgage.  Where  a  mort- 
gage is  given,  not  to  secure  a  debt,  but  to  indemnify  a  surety,  there  the 
secm'ity  does  not  in  the  first  instance  attach  to  the  debt,  as  an  incident 
to  it,  but  whatever  equity  may  arise  in  favor  of  the  creditor  with  re- 
gard to  the  security  arises  afterward,  and  comes  into  existence  only 
upon  the  insolvency  of  the  parties  holden  for  the  debt.  Jones  v.  Quin 
nipiacTc  Bank,  29  Conn.  25. 

Where  several  debts  are  secured  by  a  mortgage,  for  some  of  which 
there  are  sureties  who  are  not  parties  to  the  mortgage,  the  mort- 
gagee becomes  the  trustee  for  the  sureties  to  the  amount  of  the  funds 
thus  provided  for  their  indemnity  ;  and  upon  a  sale  of  the  mortgaged 
property,  the  mortgagee  must  see  that  their  just  proportion  of  the  pro- 
ceeds of  the  sale  is  applied  to  the  discharge  of  the  debt  on  which  the 
sureties  are  bound.     Fielder  v.  Varner,  45  Ala.  429. 

Where  one  conveys  land  to  a  trustee  for  the  benefit  of  a  surety,  con- 
ditioned that  the  conveyance  shall  be  void  if  the  grantor  shall  pay  cer- 
tain debts  for  which  the  surety  is  liable,  the  assent  of  the  creditor  will 
be  presumed  even  though  the  conveyance  was  made  without  his  knowl 
edge,  and  the  deed  will  be  held,  not  only  as  indemnity  to  the  surety, 
but  as  security  for  the  debt.  The  trustee  cannot  discharge  or  defeat 
the  trust,  except  to  a  purchaser  for  a  valuable  consideration,  without 
notice.     Carpenter  v.  Bowen,  42  Miss.  28. 

If  the  owner  of  land  makes  two  mortgages  thereof,  and  in  the  second 
mortgage,  which  is  given  merely  to  indemnify  a  sm-ety  upon  a  note, 
who  has  since  paid  nothing  thereon,  reserves  to  himself  the  right  to 
cut  and  dispose  of  all  the  wood  on  the  premises,  and  in  the  first  mort- 
gage stipulates  for  the  right  to  make  coal  from  the  wood  under  an 
agreement  which  provides  that  he  shall  deliver  the  same  to  the  first 
mortgagees,  and  that  the  amount  that  may  bo  due  thereon  shall  be  m- 
dorsed  on  the  mortgage  note,  an  assignee  of  the  second  mortgage  has 
no  right  to  complain,  in  a  guit  against  him  to  foreclose  the  first  mort- 
gage, of  a  settlement  fairly  made  between  the  mortgagor  and  the  first 
mortgagees,  by  which  the  amount  to  be  so  indorsed  is  ascertained  and 
determined,  and  is  indorsed  accordingly,  although  in  such  settlement  a 
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set-off  was  allowed  for  supplies  furnished  by  them  to  enable  the  mort- 
gagor to  go  on  with  his  work,  and  to  a  third  person  with  whom  he  had 
a  contract  respecting  the  same  subject-matter,  but  conditional  judg- 
ment will  be  entered  for  the  amount  due  on  the  note  after  deducting 
the  indorsement.     Pomeroy  v.  Latting,  2  Allen  (Mass.),  221. 

§  9.  Possession  of  mortgaged  property.  Where  lands  are  con- 
veyed in  mortgage,  the  mortgagee,  as  against  the  mortgagor  and  all 
persons  claiming  under  him,  is  taken  to  be  the  owner  of  the  fee,  and 
as  the  right  of  possession  follows  the  right  of  property,  if  tliere  be  no 
stipulation  to  restrain  it,  he  is  entitled  to  possession  before  condition 
broken,  and  is  liable  to  be  dispossessed  only  by  performance  of  the  con- 
dition at  the  time  limited.  Erskine  v.  Townsend,  2  Mass.  493; 
Blaney  v.  Bearce,  2  Greenl.  132;  Collins  v.  Tarry,  7  Johns.  278. 
Otherwise,  in  some  of  the  States.  Trimm  v.  Ma/rsh,  54  N.  Y.  (9  Sick.) 
699.  But  where  it  appears  by  necessary  implication  from  the  condition 
of  the  mortgage  that  the  understanding  of  the  parties  must  have  been 
that  the  mortgagor  should  remain  in  possession  of  the  land,  the  mort- 
gagee cannot  maintain  a  writ  of  entry  to  recover  the  land,  until  the 
condition  be  broken,  or  waste  be  done.  Hartshorn  v.  Hubbard,  2  N. 
H.  453.  Where  a  person,  by  taking  possession  of  mortgaged  premises, 
disseizes  the  mortgagor,  he  also  disseizes  the  mortgagee,  and,  while  the 
disseizor  remains  in  possession,  the  deed  of  the  mortgagee  will  not  pass 
his,  the  mortgagee's,  interest  in  the  land.  Poignamd  v.  Smith,  8  Pick. 
272. 

Permission  to  the  mortgagee  to  take  possession  of  the  mortgaged 
premises,  given  by  the  mortgagor's  administrator  after  he  had  parted 
with  the  title,  is  of  no  more  force  than  if  given  by  a  stranger.  I^ew- 
ton  V.  McKay,  30  Mich.  380.  Under  the  statutes  of  Michigan,  a 
mortgagor  is  entitled  to  recover  possession  from  his  mortgagee  at  any 
time  before  his  rights  have  been  foreclosed  in  some  manner.  Humph- 
rey V;  Ilurd,  29  Mich.  44. 

§  10.  Nature  of  mortgagor's  possession.  The  rights  of  the  mort- 
gagor and  of  the  mortgagee  in  the  matter  of  possession  of  the  mortgaged 
premises  are  so  independent  and  distinct,  that  if  either,  while  in  pos- 
session, or  any  one  claiming  under  him,  commits  waste  by  acts  which 
essentially  impair  the  value  of  the  inheritance,  the  other  may  restrain 
him  from  so  doing  by  an  injunction  through  a  court  of  chancery. 
Given  Y.  M'Calmant,  4  Watts,  460;  Fay  v.  Brewer,  3  Pick.  204; 
Smith  v.  Moore,  11  N.  II.  55.  But  the  possession  of  the  mortgagor  to 
a  certain  extent  is  the  possession  of  the  mortgagee.  Partridge  v. 
Berc,  5  B.  &  Aid.  604;  Chapman  v.  Armistead,  4  Mnnf.  382  ;  Gould 
V.  Newman,  6  Mass.  239  ;  Beach  v.  Royce,  1  Root,  244.     In  Vermont, 
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the  mortgagor's  possession  after  condition  broken  is  as  tenant  at  will 
to  the  mortgagee  or  his  assignees ;  so  that  if  he  cut  timl)er  and  the 
assignee,  coming  into  possession,  use  it,  trover  will  not  lie.  Morey  v. 
McGuire,  4  Yt.  327.     See,  too,  Judd  v.  Woodruff,  2  Root,  298. 

Where  a  mortgagor  continues  in  possession  of  the  mortgaged  prem- 
ises, and  there  is  no  contract  on  the  subject,  he  may  be  considered 
either  as  a  trespasser  or  as  a  tenant  at  will,  at  the  election  of  the  mort- 
gagee. Pettengill  v.  Evans,  5  N.  H.  54 ;  Blcmey  v.  Bearce,  2  Greenl. 
132.  And  a  mortgagor  in  possession  does  not  bind  his  mortgagee  in 
passing  any  right  of  his  in  the  premises  to  third  persons.  Elliihorp 
V.  Dewmg,  1  Chip.  141  ;  Beacher  v.  Cooh,  1  Root,  296. 

A  mortgagor,  so  long  as  he  remains  in  possession,  or  untU  actual  entry 
by  the  mortgagee,  may  receive  the  rents  and  profits  to  his  own  use,  and 
is  not  liable  to  account  therefor  to  the  mortgagee.  Fitchburgh  Manuf. 
Co.  V.  Melven,  15  Mass.  268.  Nor  is  he  liable  even  for  such  as  may 
accrue  between  the  time  of  the  commencement  of  the  action  to  fore- 
close, and  the  time  of  taking  possession  upon  execution.  Ma/yo  v. 
Fletcher,  14  Pick.  525. 

The  possession  of  a  mortgagor  must  be  presumed  to  be  in  subordina- 
tion to  the  title  of  the  mortgagee  until  the  contrary  is  shown.  Conner 
V.  Whitrrwre,  52  Me.  185  ;  Dadmun  v.  Lamson,  9  Allen,  85.  A 
mortgagor  in  possession  may  maintain  an  action  for  injury  to  timber 
growing  on  the  mortgaged  premises.  Annapolis,  etc.,  R.  H.  Co.  v. 
Gantt,  39  Md.  115.  But  neither  the  mortgagor  nor  his  grantee,  when 
in  possession,  can  acquire  any  rights  hostile  to  the  mortgagee  by  paying 
the  taxes  on  the  mortgaged  premises.  It  is  their  duty  to  do  so  ;  and 
the  mortgagee  may  well  regard  such  payment  as  a  protection  of  his 
interest.     Medley  v.  Elliott,  62  111.  532. 

§  11.  Nature  of  mortgagee's  possession,  his  rights  and  duties. 
A  mortgagee,  who  has  gone  into  peaceable  possession  of  the  mortgaged 
premises  after  a  default,  cannot  be  ejected  by  the  mortgagor  while  the 
mortgage  remains  unsatisfied.  Hennesy  v.  Farrell,  20  Wis.  42  ;  Den 
V.  Wright,  2  Halst.  1 75  ;  Pace  v.  Chadderdon,  4  Minn.  499  ;  Sahler 
V.  Signer,  44  Barb.  (JST.  Y.)  606.  The  mortgagee  after  condition  broken 
is  entitled  to  the  possession  of  the  premises  and  may  maintain  trespass 
quare  clausimi  for  an  injury  thereto.  Harris  v.  Haynes,  34  Yt. 
(5  Shaw)  220  ;  Pettengill  v.  Ecans,  5  N.  H.  54 ;  Bussey  v.  Page,  14 
Me.  132.  When  a  mortgagee  elects  to  consider  his  mortgagor  in  pos- 
session, after  condition  broken,  as  his  tenant,  he  is  a  tenant  at  suffer- 
anc  J  and  not  entitled  to  notice  to  quit,  and  a  purchaser  from  the  mort- 
gagor would  be  in  no  better  condition  than  his  vendor.  Jackson  v, 
Warren,  32  111.   331.     But  a  mortgagee  in  possession,  after  having 
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received  payment  of  the  debt,  will  not  be  protected  bj  the  statute  of 
limitations,  unless  it  be  shown  that  he  has  held  adversely  to  the  mort- 
gagor for  the  period  which  limits  recovery  of  the  land.  Their  relation, 
is  analogous  to  that  of  trustee  and  cestui  que  trust,  and  the  possession  by 
either  is  not,  as  to  the  other,  adverse.  Green  v.  Turner,  38  Iowa,  112- 
The  payment  and  release  of  a  mortgage  terminates  the  right  of  possession 
by  the  mortgagee  or  by  his  lessee.  Holt  v.  Rees,  44  111.  30.  In  Minne- 
sota the  mortgagee,  after  default  in  payment  an  i  before  foreclosure, 
has  no  right  to  possession,  or  to  timber  growing  and  cut  on  the  land, 
though  he  may  protect  his  security  by  injunction  and  otherwise.  Adams 
V.  Qorriston,  7  Minn.  456. 

A  mortgagee  7nay  make  a  hona  fide  purchase  of  the  equity  of  re- 
demption, and  thereby  acquire  an  absolute  title.  Green  v.  Butler,  26  Cal. 
595.  But  a  mortgagee,  who  has  taken  possession  for  the  purpose  of 
foreclosing  the  mortgage,  can  acquire  no  title  to  the  property  by  a  pur- 
chase at  a  collector's  sale  for  the  taxes ;  he  may  pay  the  taxes,  and  then 
add  the  amount  paid  to  the  mortgage  debt.  Brown  v.  Simons,  44  K. 
H.  475.  Where  the  owner  of  a  mortgage  on  an  undivided  interest  in 
land  is  also  the  owner  of  another  undivided  interest  in  the  same  tract 
of  land,  his  entry  into  possession  of  the  whole  tract  does  not  constitute 
him  a  "mortgagee  in  possession."     Davenport  v.  Turpin,  41  Cal.  100. 

A  mortgagee  has  a  legal  right  to  the  rents  and  profits  of  the  mort- 
gaged estate.  Cortleyeu  v.  Hathawaij,  3  Stockt.  (N.  J.)  39 ;  2l!jers  v. 
White,  1  Eawle,  353;  Weidner  y.  Foster,  2  Pen.  &  AV.  23.  But  at- 
common  law  the  mortgagee  cannot  recover  rent  of  the  mortgagor 
for  the  time  he  suffers  him  to  retain  possession  of  the  Dremises,  unless 
the  mortgagor  take  a  lease,  which  he  may  do,  from  the  mortgagee,  under 
which  he  can  hold  possession  against  the  mortgagee.  Kitnkle  v.  Wolfers- 
lerger,  6  Watts,  131. 

A  mortgagee  in  possession,  wlto  has  received  rents  and  profits  in 
amount  sufficient  to  satisfy  the  mortgage,  is  not  thereby  divested  of  his 
character  as  a  mortgagee  in  possession,  so  that  ejectment  willlie  against 
him ;  but  an  action  for  an  accounting  must  be  brought  to  have  the 
amount  ascertained  and  applied.  Iliibbell  v.  Moulson,  53  N.  Y. 
(8  Sick.)  225  ;  13  Am.  Rep.  519. 

A  mortgagee  in  ])ossession  is  responsible  for  the  rents  and  profits, 
and  is  allowed  for  the  taxes  and  the  ordinary  repairs.  Adkins  v.  Lewis, 
5  Oreg.  292 ;  Cook  v.  Ottawa  University,  14  Kan.  548  ;  Sti^a/ng  v. 
Allen,  44  111.  428.  But  as  a  general  rule  he  is  entitled  to  no  credit  for 
permanent  improvements  made  on  the  premises  free  of  cost  although 
their  construction  was  necessary  for  the  protection  of  the  crops,  or 
enhanced  the  rental  value.  Uidden  v.  Jordan,  32  Cal.  397  ;  S.  C,  28 
Vol.  IV.— 73 
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id.  301 ;  Adhins  v.  Lewis,  5  Oreg.  292 ;  Cooh  v.  Ottawa  University, 
14  Kan.  543.  He  is  only  responsible  for  the  rents  actually  received, 
unless  he  has  been  guilty  of  fraud  or  willful  neglect,  but  the  mortgage 
debt  will  be  credited  with  the  amount  of  rents  received  by  one  of  the 
mortgagees  individually,  unless  shown  to  have  been  derived  from  a 
source  extrinsic  and  independent  of  the  mortgage,  Barron  v.  Paul- 
ling^  38  Ala.  292.  And  when  he  is  not  in  actual  possession  of  the 
mortgaged  premises,  by  himself  or  his  tenant,  and  has  received  no  part 
of  the  profits,  and  has  not  used  his  mortgage  to  interfere  with  the  claim 
of  subsequent  incumbrancers,  or  to  protect  the  possession  of  the  mort- 
gagor, he  is  not  chargeable  with  any  part  of  the  profits.  Demarest  v. 
Berry,  1  C.  E,  Green  (N.  J.),  481.  If  he  be  in  possession,  and  after  due 
diligence  to  let  the  premises  advantageously,  has  agreed  upon  the  terms 
of  a  lease,  and  carried  out  his  agreement,  he  is  not  chargeable  with  a 
higher  rent,  although  after  the  letting  he  was  offered  such  higher  rent, 
by  the  solicitor  of  the  mortgagor  in  the  name  of  the  client,  especially 
if  it  appear  that  the  offer  was  not  so  authoritative  as  to  bind  the  client. 
Huhhard  v.  Shaw,  12  Allen  (Mass.),  120.  A  mortgagee,  who  has  taken 
possession  of  the  mortgaged  premises  for  the  purpose  of  foreclosure 
under  the  statute,  is  not  accountable  for  rents  and  profits  when 
he  has  not  received  them,  but  has  allowed  the  mortgagor  to  con- 
tinue his  occupation.  Bailey  v.  Myrick,  52  Me.  132.  And  a 
mortgagee  in  possession,  who  sells  part  of  the  mortgaged  prop- 
erty under  a  power  of  sale  in  the  mortgage,  must  apply  the  pro- 
ceeds of  sale,  first  in  payment  of  interest  and  costs,  and  then  either 
pay  the  balance  to  the  mortgagor  or  apply  it  in  reduction  of  the  prin- 
cipal due  on  the  mortgage  ;  and,  in  taking  an  account  against  the  mort- 
gagee, who  has  retained  sale  moneys  beyond  the  interest  and  costs  due, 
a  rest  must  be  made  at  the  time  of  the  receipt  of  the  proceeds  of  sale, 
even  although  he  may  have  entered  into  possession  when  the  intei'est 
due  to  him  was  in  arrear.  Thompson  v.  Hudson,  L.  It.,  10  Eq.  497 ; 
S.  C,  23  L.  T.  (K  S.)  278. 

Allowances  for  rents,  profits  and  waste  can  only  be  claimed  by  a 
mortgagor,  either  on  bill  to  foreclose,  or  bill  to  redeem,  against  a  mort- 
gagee in  possession  as  mortgagee.  He  cannot  be  called  to  account  in 
such  suits  for  trespasses  committed  by  him  ;  nor,  if  he  is  in  possession 
under  a  lease  from  the  mortgagor,  can  the  mortgagor  claim  an  allow- 
ance for  rent  due  on  the  lease,  or  waste  committed  as  tenant.  Onder- 
donh  V.  Gray,  4  C.  E.  Green  (IST.  J.),  65.  It  is  not  the  duty  of  either  the 
mortgagee  or  the  purchaser  of  the  equity  of  redemption  of  a  part  of  lands 
mortgaged  to  enjoin  the  committing  of  waste,  nor  will  the  failure  of 
the  mortgagee  to  enjoin  the  commission  of  any  acts  affecting  the  per- 
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manent  value  of  tlie  property  mortgaged,  release  from  the  mortgage 
the  property  so  jonrchased,  or  furnish  ground  for  requiring  an  account 
from  the  mortgagee,  at  the  instance  of  such  purchaser,  and  a  credit 
upon  the  mortgage  debt  of  the  amount  of  waste  committed  upon  other 
pieces  of  property  included  in  the  mortgage.  Knarr  v.  Conaway,  42 
Ind.  260. 

The  rule  that  a  trustee  who  has  so  intermingled  the  trust  property 
with  his  own,  as  to  render  it  impracticable  to  ascertain  how  much  of 
certain  charges  ought  to  be  borne  by  the  ti'ust  estate,  is  entitled  to  no 
allowance  in  respect  to  such  charges,  was  applied  to  charges  of  a  mort- 
gagee in  possession  for  taxes  levied  upon  the  whole  property.  Elmer 
V.  Loper^  25  1!^.  J.  Eq.  475.  A  mortgagee  in  possession  of  business 
premises  is  entitled  to  carry  on  business  for  a  reasonable  time,  so  as  to 
enable  him  to  sell  as  a  going  concern,  and  for  that  purpose  to  use  the 
name  of  the  mortgagor's  firm.      Cook  v.  Thomas,  24  W.  R.  427. 

§  12.  Conveyances  by  mortgagor.  AVhere  the  purchaser  of  land 
accepts  a  deed  expressly  conveying  such  land  subject  to  a  mortgage, 
and  excepting  such  mortgage  from  the  covenants  of  warranty  and 
ag:iinst  incumbrances,  but  does  not  himself  covenant  to  pay  the  mort- 
gage, the  land  is  primarily  liable  as  between  him  and  the  vendor ;  and 
the  vendor  is  liable  for  any  deficiency  after  a  foreclosure  sale  fairly 
made.  Cleveland  v.  Southard,  25  Wis.  479  ;  Johnson  v.  Zinh,  51  N, 
Y.  (6  Sick.)  333 ;  S.  C.,  52  Barb.  396.  The  mortgagor  becomes  quasi 
surety  and  has  a  right  to  insist  upon  the  collection,  first,  out  of  the 
mortgaged  land.     Hams  v.  Jex,  ^'o  Barb.  232. 

Generally,  where  a  mortgagor  conveys  away  part  of  the  mortgaged 
premises,  the  portion  retained  is  primarily  liable  for  the  payment  of 
the  mortgage  debt.  If,  however,  by  the  tei'ms  of  the  sale,  the  mort- 
gage is  to  remain  a  common  chai'ge  upon  the  whole,  and  to  be  paid  by 
the  mortgagor  and  purchaser  without  any  specific  agreement  as  to  the 
proportion  which  each  one  is  to  pay,  they  must  contril)ute  according  to 
the  relative  value  of  each  one's  part.  Hoy  v,  Braiahall,  4  C.  E.  Green 
(N.  J.),  74,  563. 

"When  a  mortgagor  makes  successive  sales  of  distinct  parcels  of  the 
mortgaged  premises  to  different  j)ersons  having  notice  of  the  prior 
sales,  the  different  parcels  are  to  be  subjected  to  the  payment  of  the 
mortgage  in  the  inverse  order  of  their  alienation.  Iglehart  v.  Crane., 
42  in.  261;  Meng  v.  Houser,  IS  Rich.  (S.  C.)  Eq.  210;  Hoot  v. 
Collins,  34  Yt.  (5  Shaw)  173;  Day  v.  Patterson,  18  Ind.  114; 
Mobile,  etc.,  Co.  v.  Hade?',  35  Ala.  713;  Ogden  v.  Glidden,  9  Wis. 
46. 

The  assignee  of  an  equity  of  redemption,  who  accepts  a  deed  with- 
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out  covenants  for  the  mortgaged  estate,  takes  it  in  the  absence  of  an 
agreement  to  the  contrary,  charged  with  tlie  payment  of  the  mortgage 
debt.  Atherton  v.  Toney,  43  Ind.  211.  See,  too,  Dadmun  v.  Lam- 
son,  9  Allen  (Mass.),  85. 

Where  lands  are  sold  subject  to  a  mortgage  previously  executed  by 
the  seller,  the  purchaser,  by  agreeing  to  pay  the  mortgage  debt  when 
due  as  a  part  of  the  purchase-price,  becomes,  as  between  him  and  the 
seller,  the  principal  debtor  for  the  payment  of  the  mortgage,  and  the 
seller  his  surety.  Mills  v.  Watson,  1  Sweeny  (N.  Y.),  374.  Such  a 
grantee  cannot  question  the  consideration  or  validity  of  the  mortgage. 
He  is  bound  for  the  full  amount  of  the  mortgage  as  expressed  in  the 
deed,  it  being  so  much  of  the  purchase-money,  notwithstanding  the 
fact  that  a  portion  only  of  the  amount  was  loaned  upon  it  by  the  mort- 
gagee. Freeman  v.  Auld,  44  N.  Y.  (5  Hand)  50.  But  the  grantee 
in  a  deed  of  mortgaged  premises,  merely  reciting  that  he  is  to  pay  off 
the  mortgage,  is  not  liable  to  a  personal  judgment  for  the  amount  of 
the  mortgage  debt.     Mason  v.  Barnard,  36  Mo.  384. 

A  deed  in  the  nature  of  a  mortgage,  given  by  a  tenant  in  common 
upon  his  undivided  interest  in  lands,  leaves  in  him  an  estate,  which 
entitles  him  to  apply  for  partition.  In  such  case,  the  mortgage  deed 
is  to  be  transferred  as  a  lien,  exclusively  to  the  share  set  off  to  the 
mortgagor.     Kline  v.  McGucTcin,  24  N.  J.  Eq.  411. 

The  equities  existing  between  the  assignor  and  the  assignee  of  a 
chose  in  action,  not  negotiable,  attend  the  title  transferred  to  a  subse- 
quent assignee  for  value  and  without  notice.  The  latter  takes  the 
exact  position  of  his  vendor.  Bush  v.  Lathrop,  22  ]^.  Y.  (8  Smith) 
535. 

The  bona  fide  assignee  of  a  mortgage,  for  value,  nas  been  held  not 
to  take  it  subject  to  all  the  infirmities  which  attach  to  it  in  the  hands 
of  the  mortgagee.    Farmers'  National  Banh  v.  Fletcher,  44  Iowa,  252. 

§  13.  Conveyances  by  mortgagee.  Whatever  may  be  the  term 
applied  to  a  mortgagee's  interest,  whether  lien  or  estate,  it  requires  a 
deed  to  create  it,  and  the  ordinary  i-ules  of  registration  apply  to  this 
as  to  other  deeds  of  conveyance.  Schnnidt  v.  Iloyt,  1  Edw.  Ch.  652 ; 
Rigney  v.  Lovejoy,  13  N.  H.  247  ;  Fhili/ps  v.  Ba7ih  of  Lewistown,  18 
Penn.  St.  394;  Ermn  v.  Shuey,  8  O'lio  St.  510.  An  assignment  of 
a  mortgage  is  a  conveyance  of  real  estate  to  the  assignee.  Robinson 
V.  Ryan,  25  N.  Y.  (11  Smith)  320 ;  Ruggles  v.  Barton,  13  Gray, 
506  ;  Philips  v.  Bank  of  Lewiston,  18  Penn.  St.  394.  A  deed  of 
quit-claim,  or  a  mortgage  of  the  premises  in  the  usual  form,  by  the  mort- 
gagee to  a  third  party,  will  operate  as  an  assignment  of  his  interest  aa 
mortgagee.     Hunt  v.  Hunt,  14  Pick.  374 ;  Cole  v.  Edgerly,  48  Me. 
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112;  Collamer  y.  La/ngdon^  2^Yt,  32.  And  a  deed  with  covenants 
of  warranty  would  convey  all  the  grantor's  right  and  operate  as  an 
equitable  assignment  of  the  debt  secured  by  the  mortgage.  Lawrence 
V.  Stratton,  6  Cush.  163  ;  Givan  v.  Doe,  1  Blackf.  210  ;  Ohnsted  v. 
Elder,  2  Sandf.  325. 

§  14.  Rights  of  purchasers  of  the  premises.  The  purchaser  of 
mortgaged  premises  does  not,  in  the  absence  of  a  special  contract,  be- 
come personally  liable  for  the  mortgage  debt ;  the  creditor's  remedy  is 
against  the  property  only.  Johnson  v.  Monell,  13  Iowa  (5  With.), 
300.  But  he  has  a  right  to  the  surplus  which  may  remain  to  be 
accounted  for  by  the  mortgagee,  upon  a  sale  of  the  premises  under  the 
power  of  sale.     Buttrick  v.  Wentw&rth,  6  Allen,  79. 

A  grantee  of  land  by  quit-claim  deed,  for  the  consideration  of  one 
dollar,  is  not  bound  to  pay  the  usurious  mortgage  of  his  grantor,  unless 
it  is  shown  that  he  agreed  to  pay  the  debt  secured  by  the  said  mort- 
gage or  that  it  should  be  paid  out  of  the  land.  Ludington  v.  Harris^ 
21  Wis.  239.  But  a  purchaser,  who  has  been  let  into  undisturbed  pos- 
session and  has  given  his  vendor  a  mortgage  of  the  premises  to  secure 
the  price,  will  be  compelled  to  pay  the  balance  of  the  purchase-money 
unless  he  proves  the  existence  of  valid  adverse  liens,  or  of  a  title  para- 
mount to  that  derived  from  his  grantor.  Brunette  v.  Schettler,  21 
Wis.  188. 

No  dedication  to  public  use,  of  portions  of  a  parcel  of  land,  made  by 
the  general  owner,  after  giving  a  mortgage  upon  it,  can  affect  the  lien 
of  the  mortgage,  but  a  j^urchaser  at  a  sale  on  foreclosure  will  take 
title  free  of  the  dedication.  Hajue  v.  Inhahitants  of  West  Iloboken^  23 
N.  J.  Eq.  35-1.  Where  a  mortgagor,  while  owing  the  equity  of  re- 
demption, erects  a  house  upon  the  mortgaged  premises,  without  any 
agreement  with  the  mortgagee,  it  becomes  a  part  of  the  realty,  and 
passes  with  it  to  a  purchaser  under  the  foreclosure  of  the  mortgage. 

§  15.  Purchase  of  premises  by  mortgagee.  A  mortgagee  may 
make  a  bona  fide  purchase  of  the  equity  of  redemption,  and  thereby 
acquire  an  absolute  title.  Green  v.  Butter,  26  Cal.  595  ;  Ilinkley  v. 
WJieelwright,  29  Md.  341 ;  Wynlcooi)  ^'-  Cowing,  21  111.  570 ;  Gwinn 
V.  Smith,  55  Ga.  145.  But  this  is  always  regarded  with  great  jealousy 
by  courts  of  equity,  and  will  be  avoided  for  fraud  actual  or  construct- 
ive, or  for  any  unconscionable  advantage  taken  by  the  mortgagee  in 
oi)taining  it.  Rmsell  v.  Southard,  12  How.  (U.  S.)  139  ;  Piatt  w  Mc- 
Clure,  3  Woodb.  &  M.  151 ;  Ilyndman  v.  Tlyndman,  19  Vt.  9. 

A  mortgagee  in  possession  may  purchase  for  his  own  benefit  the 
title  of  the  mortgagor,  on  an  execution  sale  against  hun  upon  a  judg- 
ment in  favor  of  a  third  person  ;  and  he  may  ;^et  up  a  title  so  accpiired, 
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as  a  defense  to  an  action  by  the  mortgagor  or  his  grantee  to  redeem. 
Ten  Eyck  v.  Cmiq,  r)2  N.  Y.  (IT  Sick.)  406.  But  a  mortgagee  has  no 
right  in  an  action  at  law  on  the  debt  secured  bj  the  mortgage  to  sell 
and  buy  in  the  mortgaged  lands.  In  such  case  if  he  purchases  one 
part  and  a  stranger  the  other,  the  lands  are  left  as  they  stood  before 
the  sale,  and  the  stranger's  purchase,  if  valid  at  all,  amounts  to  a  pur- 
chase of  the  equity  of  redemption ;  and  the  latter  has  a  right  to 
demand  that  all  the  mortgaged  lands  be  brought  before  the  court  for 
foreclosure,  in  order  to  have  each  part  bear  its  proportion  of  the  entire 
indebtedness.      Young  v.  Ruth^  55  Mo.  515. 

Where  a  mortgage  contains  a  power  of  sale  whereby,  upon  failure 
to  perfonn  by  the  mortgagor,  the  mortgagee  may  sell  at  public  auction, 
if  the  authority  to  make  the  sale  is  executed  and  regulated  by  statute, 
the  mortgagee  may  himself  become  the  purchaser.  Bergen  v.  BeTi- 
nett^  1  Gaines'  Gas.  1.  But  he  cannot  do  so,  and  thereby  extinguish 
the  mortgagor's  right  of  redemption  against  his  consent,  where  the  sale 
is  made  by  agreement  between  the  parties,  though  made  at  public  auc- 
tion. It  is  in  the  nature  of  a  trust  to  sell,  where  the  trustee  cannot 
himself  be  purchaser.     Hyndman  v.  Ilyndman,  19  Yt.  9. 

The  rule  that  a  mortgagor  cannot,  through  a  tax  deed,  acquire  a 
title  which  will  defeat  a  mortgage,  was  applied  in  case  of  a  tax  deed 
acquired  by  a  grantee  under  a  warranty  deed  excepting  from  its  cove- 
nants an  existing  mortgage  and  all  back  taxes,  but  executed  after  the 
purchase  from  the  mortgagor.     Stears  v.  Ilollenbeck,  38  Iowa,  550. 

§  16.  Rights  of  mortgagor's  creditors.  A  creditor  may  avail 
himself,  as  a  security  for  his  debt,  of  the  benefit  of  a  mortgage  which 
his  debtor  has  made  to  a  surety  for  such  debt  by  the  way  of  indemnity. 
Ten  Eyck  v.  Holmes^  3  Sandf.  Gh.  428 ;  Eastman  v.  Foster^  8  Mete. 
19 ;  Stewart  v.  Preston,  1  Fla.  10. 

Where  a  railroad  company  executes  a  mortgage  by  the  terms  of 
which  it  is  clearly  implied  that  the  company  is  to  hold  possession  and 
receive  the  earnings  of  the  road  until  the  mortgagees  should  take  it  or 
the  proper  judicial  authority  intervene,  such  possession  gives  the  right 
to  the  whole  fund  derived  therefrom  and  renders  it,  therefore,  liable  to 
the  creditors  of  the  company  as  if  no  mortgage  existed.  Oilman  v. 
Illinois,  etc.,  Tel.  Co.,  91  U.  S.  (1  Otto)  603. 

A  creditor  by  note  and  mortgage  may  obtain  judgment  on  the  note 
and  subject  other  projjerty  of  his  debtor  to  its  payment.  Karnes  v. 
Llcryd,  52  111.  113. 

Where  a  creditor  of  an  estate  represented  insolvent,  whose  claim 
is  partly   secured  by   mortgage,  has   his   whole   claim   allowed,   and 
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receives  a  dividend  upon  the  whole,  he  waives  his  security  by   the 
mortgage.     Hooker  v.  Olnistead,  6  Pick.  481. 

§  17.  Rights  and  liabilities  of  purchasers.  The  purchaser  of 
mortgaged  property,  who  assumes  the  payment  of  the  mortgage  debt, 
becomes  personally  liable  therefor.  Schlatre  v.  Greaud,  19  La.  Ann. 
125.  But  the  liability  of  the  grantee  does  not  discharge  the  grantor 
from  his  liability  also  to  the  mortgagee.  Meyer  v.  Lathrop^  10  Hun, 
QQ ;  Cdho  v.  Davies,  8  id.  222.  Where  he  assumes  the  payment  of 
a  portion  of  the  mortgage  debts,  as  a  part  of  the  purchase-money, 
the  amount  so  assumed  becomes  his  personal  debt.  But  the  residue 
does  not,  although  he  may  be  compelled  to  pay  the  same  to  save  his 
property.  Hence  a  general  payment,  made  by  the  purchaser  on  the 
mortgage  debts,  will  be  first  applied  to  the  portion  for  which  he  is 
personally  liable.  Snyder  v.  Bohinson,  35  Ind.  311 ;  9  Am.  Hep. 
738.  One  who  purchases  premises  covered  by  an  undiscl^rged  mort- 
gage, to  secure  the  payment  of  notes,  where  he  has  knowledge  of  facts 
sufficient  to  put  a  prudent  man  on  inquiry,  and  the  mortgagee  is 
well  known  and  easily  accessible  to  him,  and  when  inquiry  would  have 
elicited  information  that  the  mortgage  Avas  still  in  force  as  between  the 
original  parties,  cannot  claim  to  be  a  purchaser  without  notice  of  the 
equities  of  the  mortgagee,  simply  because  the  mortgagor  has  possession 
of  and  exhibits  to  him  the  notes  described  in  the  mortgage ;  such  pur- 
chaser stands  in  no  better  position  than  the  mortgagor  himself.  Box- 
heimer  v.  Gunn,  24  Mich.  372.  A  sale  by  the  sheriff  of  property, 
without  mentioning  any  mortgage,  conveys  a  title  subject  to  a  mort- 
gage, if  the  mortgage  be  a  valid  lien,  and  the  sheriff  is  not  a  trespasser 
by  such  sale  in  general  terms,  though  the  property  be  subject  to  an  in- 
cumbrance. But  when  the  property  is  sold  subject  to  an  incumbrance, 
of  course  the  purchaser  cannot  contest  or  deny  the  validity  of  the  in- 
cumbrance. Porter  v.  Parmley^  52  IST.  Y.  (7  Sick.)  185.  A  deed  in 
the  nature  of  a  mortgage  to  secure  the  payment  of  certain  enumerated 
debts  creates  an  incumbrance  on  the  whole  property  conveyed  for  the 
whole  of  the  indebtedness  secured.  If  the  mortgagor  sells  a  portion  of 
the  land  thus  incumbered  to  a  purchaser  who  had  constructive,  though 
not  actual,  notice  of  the  mortgage,  and  transfers  the  notes  of  the  vendee 
for  the  purchase-money,  to  one  of  the  mortgage  creditors,  to  be  applied 
to  the  reduction  of  the  mortgage  debts,  the  payment  of  such  notes  by 
the  purchaser  to  one  of  the  mortgage  creditors  does  not  release  the 
land  thus  sold  from  the  mortgage,  unless  it  was  so  agreed  between  the 
purchaser  and  the  parties  to  the  mortgage.  Colhy  v.  Cato,  47  Ala. 
247.  A  purchaser  at  a  sale  under  a  judgment,  or  mortgage  which  is  a 
lien  upon  the  ccpiity  of  redemption  merely,  is  presumed  to  bid  only  to 
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the  value  of  such  equity,  and  the  land  purchased  is  the  primary  fund 
to  pay  the  amount  due  on  the  prior  bond  and  mortgage.  Hanger  v. 
State.^  27  Ark.  667.  And  on  a  sale  under  mortgage  of  a  leasehold  of  a 
mill,  and  the  machinery  mentioned  in  the  schedule  attached,  will  pass 
other  macliinery  put  into  the  mill  after  the  execution  of  the  mortgage. 
Ladley  v.  Creighton,  70  Penn.  St.  490. 

If  the  mortgagee  indulges  the  mortgagor  for  a  consideration  until 
he  becomes  insolvent,  such  indulgence  will  make  good  the  title  of  a 
purchaser  from  the  mortgagor ;  but  if  without  any  consideration  he  in- 
dulges him,  such  indulgence,  unless  the  facts  show  fraud,  will  not  re- 
lieve the  title  of  the  purchaser  from  the  incumbrance  of  the  mortgage. 
Fry  V.  Shehee,  55  Ga.  208. 

The  actual  possession  of  land,  by  a  purchaser  holding  a  bond  for  a 
deed  from  his  vendor,  is  notice  of  his  rights  to  one  taking  a  mortgage 
on  the  land  from  the  vendor,  and  the  mortgagee  will  take  a  lien  only 
on  the  vendor's  right.  Doolittle  v.  Cooh^  75  111.  354.  On  the  death  of  a 
purchaser  at  a  sale,  made  under  a  power  contained  in  a  mortgage,  with- 
out having  completed  the  purchase,  his  executors  may  pay  the  pur- 
chase-money, and  take  a  deed  to  themselves  as  executors,  in  trust  for 
the  persons  interested  in  the  estate ;  and  on  the  title  conveyed  by  sucli 
a  deed,  they  may  recover  in  ejectment  against  the  mortgagor.  Lewis 
V,  Wells,  50  Ala.  198.  The  purchaser  at  an  irregular  foreclosure  sale 
obtains  all  the  rights  of  the  mortgagee,  including  the  right  of  possess- 
ion. Hoffman  v.  Harrington,  33  Mich.  392.  And  one,  who  has  re- 
ceived the  title  to  lands  under  an  arrangement  which  in  legal  effect 
made  his  rights  no  more  than  those  of  a  mortgagee,  is  not  thereby  pre- 
cluded from  becoming  a  purchaser  at  a  chancery  sale  on  the  foreclosure 
by  a  third  person  of  another  mortgage,  and  holding  the  title  like  any 
other  purchaser ;  and  such  a  purchase  would  cut  off  all  previous  equi- 
ties of  the  other  party.     Moote  v.  Scriven,  33  Mich.  500. 

No  authority  to  commit  waste  upon  mortgaged  premises  will  be  im- 
plied from  the  object  for  which  the  property  was  purchased,  nor  from 
the  price  agreed  to  be  paid.  Coggill  v.  Milhurn  Land  Co.,  25  N.  J. 
Eq.  87.  The  purchaser  of  mortgaged  premises  at  a  sheriff's  sale  may 
avail  himself  of  the  defense  of  usury  against  a  prior  mortgage,  although 
he  purchased  subject  to  that  mortgage.  Warwich  v.  Marlatt,  25  1^.  J. 
Eq.  188. 

Where  ten  acres  of  growing  wheat  was  mortgaged,  and  the  mort- 
gage duly  recorded,  and  afterward  the  mortgagor,  without  the  consent 
or  knowledge  of  the  mortgagee,  harvested,  threshed,  removed  and  sold 
the  wheat,  and  the  purchaser  converted  it  to  his  own  use  by  mixing  it 
with  other  wheat,  the  purchaser  was  held  liable  to  the  mortgagee,  for 
the  value  of  the  wheat.     Duke  v.  Strickland,  43  Ind.  494. 
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ARTICLE    VI. 

REGISTRY,    NOnCE    AKD    PEIOEITT. 

Section  1.  In  general.     Successive  mortgages  duly  registered  take 

effect,  and  avail  as  security  in  favor  of  tlieir  successive  liolders,  accord- 
ing to  their  priority  of  registration.  Johnson  v.  Stagg^  2  Johns.  510 ; 
Pa/rker  v.  Wood^  1  Ball.  436 ;  Gonnohj  v.  Stewart^  2  Bay,  509.  And 
this  is  but  carrying  out  the  doctrine  of  the  effect  of  notice  in  equity, 
the  registration  being  constructive  notice  to  all  persons  affected  by  it. 
Gromt  V.  Bissett,  1  Gaines'  Cas.  112 ;  Doe  v.  Bank  of  Cleveland^  3 
McLean,  140. 

The  record  and  lien  of  a  mortgage  commences  the  moment  it  is  left 
for  record,  indorsed  by  the  recorder  and  entered  upon  the  mortgage 
index.  Brookes'  Appeal,  64  Penn.  St.  127;  Kessler  v.  State,  24  Ind. 
313.  But  the  index  to  the  record  of  a  mortgage  forms  no  part  of  the 
record,  and  is  not  essential  to  make  the  record  effective  to  charge  subse- 
quent purchasers  with  notice.  Green  v.  Garrington,  16  Ohio  St.  548  ; 
Speer  v.  Evans,  47  Penn.  St.  141.  And  the  rule  that  priority  of  de- 
livery to  the  recorder  gives  priority  of  lien  is  not  affected  by  the  fact 
that  the  supposed  lien  of  a  prior  unrecorded  mortgage  is  excepted  from 
the  covenants  of  warranty  in  a  subsequent  mortgage.  Bercaw  v.  Cock- 
erill,  20  Ohio  St.  163.  The  function  of  the  mortgage  office  and  its 
record  is  to  preserve  mortgages,  and  it  does  not  follow  that  a  direction 
to  record  an  act  of  donation  in  a  book  of  donations  creates  and  preserves 
a  mortgage  in  favor  of  the  donee,  the  wife.  Mortgages,  to  be  preserved 
and  effective,  as  to  third  parties,  must  be  registered  in  the  books,  and 
in  the  manner  prescribed  by  the  law  for  that  purpose.  /Succession  of 
Cordeviolle  v.  Dawson,  26  La.  Ann.  534. 

A  lien  for  unpaid  purchase-money  attaches  eo  instanti  upon  a  con- 
veyance of  lands,  pursuant  to  an  executory  contract  for  tlieir  sale,  and 
if  a  vendor  at  the  tiine  of  the  conveyance  takes  back  a  mortgage  for 
such  purchase-money,  it  is  a  part  of  an  indivisible  transaction,  and  the 
purchaser  cannot  give  another  lien  which  will  take  a  priority  to  such 
mortgage.  Dusenhury  v.  Ilidhert,  59  N.  Y.  (14  Sick.)  541 ;  Bolles  v. 
Ca/rli,  12  Minn.  113.  And  a  purchase-money  mortgage  purj^osely 
destroyed  before  recording  remains  a  valid  and  existing  lien  upon  the 
lands  as  between  the  parties  and  all  others  claiming  with  notice ;  the 
destruction  of  the  paper  evidence  does  not  annihilate  the  lien.  Sloan 
V.  Ilolcomh,  29  Mich.  153.  Courts  of  equity,  notwithstanding  the 
recording  act,  will  control  and  dispose  of  so  much  of  the  purchase- 
money  of  land  as  remains  unpaid,  so  as  to  protect  a  previous  hona  fide 
Vol.  IV.— 74 
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purchaser  by  an  unrecorded  mortgage,  so  far  as  this  can  be  done  with- 
out infringing  upon  tlie  equitable  rights  of  tlie  subsequent  purchaser  or 
of  third  persons.  Wi/nn  v.  Carter,  20  Wis.  107.  A  statutory  provis- 
ion that  a  mortgage  by  a  vendee,  to  secure  purcliase-money,  executed 
and  delivered  at  the  same  time  with  the  conveyance,  shall  be  preferred 
to  previous  judgments  against  the  vendee,  applies  only  to  a  mortgage 
given  to  the  vendor,  and  not  to  a  mortgage  given  to  a  third  party  who 
has  advanced  the  purchase  money.  Heuisler  v.  Nickwm,  38  Md.  270. 
But  it  does  apply  to  a  mortgage  given  by  a  lessee  for  years  to  his  lessor, 
simultaneously  with  tlie  lease  to  secure  future  advances  by  the  lessor. 
Ahem  v.  White,  39  Md.i09. 

When  a  wife  purchases  real  estate,  pays  the  purchase-money,  and 
enters  into  possession,  but  receives  no  deed  of  conveyance,  her  title  is 
good  as  against  a  subsequent  mortgagee.  And  it  makes  no  difference 
whether  the  possession  of  the  premises  was  the  possession  of  the  wife 
or  husband.  H^umphrey  v.  Moore,  17  Iowa,  193.  But  where  two 
mortgages  of  the  same  property,  but  to  different  mortgagees,  were 
executed  and  delivered  at  the  same  time,  each  expressly  stating  that  it 
was  for  part  of  the  purchase-money,  with  the  express  understanding 
between  the  parties  that  they  should  be  equal  liens  on  the  land,  and 
neither  entitled  to  priority  over  the  other,  but  one  is  recorded  prior  to 
the  other,  and  is  afterward  assigned  to  a  ho7ia  fide  purchaser  without 
notice  of  the  agreement,  by  force  of  the  recording  act  such  mortgage 
is  entitled  to  priority  in  the  hands  of  the  assignee.  Greene  v.  Deal,  4 
Hun(N.Y.),  703. 

When  two  or  more  mortgages  are  made  simultaneously,  and  so  con- 
nected with  each  other  that  they  may  be  regarded  as  one  transaction, 
they  will  be  held  to  take  effect  in  such  order  of  priority  and  succession 
as  shall  best  carry  out  the  intention  and  secure  the  rights  of  all  the 
parties.  Pomeroy  \.  Latting,  15  Gray  (Mass.),  435.  So,  of  two  mort- 
gages executed  at  the  same  time  to  secure  the  payment  of  two  notes 
maturing  at  different  times,  that  is  the  prior  lien  which  secures  tlie 
payment  of  the  note  first  falling  due.  Isett  v.  Lucas,  17  Iowa,  503. 
In  Georgia  two  mortgages  executed  on  the  same  day,  though  not  at  the 
same  time  of  day,  will  share  pro  rata  in  the  proceeds  of  the  sale  of 
the  mortgaged  property.  Russell  v.  Carr,  38  Ga.  459.  The  recording 
of  a  deed  absolute,  made  at  the  same  time  with  a  bond  of  defeasance, 
the  latter  not  being  recorded,  is  sufficient  to  affect  a  subsequent  incum- 
brancer with  notice  of  the  transaction,  and  he  cannot  complain  that  the 
absolute  conveyance  on  the  record  is  shown  to  be  only  a  mortgage 
which  he  is  at  liberty  to  redeem.      Young  v.  Thompson,  2  Kan.  83. 

When  a  mortgage  is  taken  to  secure  a  pre-existing  debt,  the  mort- 
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gagee  does  not  become  a  purchaser,  in  that  sense  which,  being  without 
notice  of  a  pre-existing  equity,  would  cause  his  title  to  prevail  over  that 
of  the  prior  equitable  claimant.  Willard  v.  Eamshurg^  22  Md.  206 ; 
Wells  V.  Morrow,  38  Ala.  125 ;  Sj)urloch  v.  Sullivan^  36  Tex.  511. 
So  a  legal  title  under  an  unrecorded  deed  is  good  as  against  a  subse- 
quent mortgagee  who  received  his  mortgage  as  security  for  or  in  pay- 
ment of  a  precedent  debt,  and  who  surrendered  no  security  or  parted 
with  no  value.  Car]/  v.  White,  52  K.  Y.  (7  Sick.)  138 ;  Pancomt  v. 
Duval,  26  N.  J.  Eq.  445.  So,  too,  where  the  mortgagee  of  the  ap- 
parent interest  of  a  partner,  as  tenant  in  common  of  property,  purchased 
with  partnership  funds  and  used  for  partnership  purposes,  but  conveyed 
to  the  partners  as  individuals,  secures  by  such  mortgage  a  precedent 
debt,  without  parting  with  any  thing  of  value,  his  lien  will  be  postponed 
to  that  of  subsequent  creditors  or  incumbrancers  of  the  partnership, 
although  he  took  without  notice  of  the  facts  as  to  tne  title.  Hiscock 
V.  Fhelps,  49  N.  Y.  (4  Sick.)  97. 

A  subsequent  incumbrancer,  chargeable  with  actual  notice  of  a  pre- 
existing imperfect  mortgage,  will  in  equity  be  postponed  to  it,  and  it 
is  entirely  unimportant  whether  the  imperfection  in  the  mortgage  which 
would  render  it  invalid  and  inoperative  in  a  court  of  law  arises  from 
the  fact  that  it  was  not  properly  acknowledged,  or  not  duly  recorded, 
or  had  not  indorsed  upon  it  an  affirmation  as  to  the  nature  of  the  con- 
sideration which  is  required  by  statute.  Johnston  v.  Canhi/,  29  Md. 
211.  But  a  mortgage  signed  in  blank  and  given  to  an  agent,  by  whom 
it  is  afterward  filled  in  and  delivered,  if  admitted  to  be  an  equitable 
lien,  cannot  ])revail  over  equitable  rights  of  another  who  has  also  the 
legal  title.     Fox  v.  Palmer,  25  N.  J.  Eq.  416. 

An  equitable  mortgage  for  a  precedent  debt  has  no  equity  superior 
to  that  of  a  valid  subsequent  judgment  at  law.  Between  such  con- 
testants the  first  perfected  lien  should  prevail.  But  where  the  consid- 
eration of  the  mortgage  is  paid  at  the  time  it  is  given,  equity  regards 
the  equitable  mortgagee  as  a  bona  fide  purchaser.  Wheeler  v.  EJirt- 
land,  24  N.  J.  Eq.  552. 

The  rights  of  subsequent  creditors  against  defective  or  unrecorded 
mortgages  will  be  protected,  as  well  where  the  claim  under  such  instru- 
ments is  asserted  in  a  court  of  equity,  as  in  a  court  of  law.  Sixth 
Ward  Building  Assoc,  v.  Willson,  41  Md.  506.  Proceedings  to  fore- 
close an  unrecorded  mortgage  do  not  constitute  such  a  Us  j9e?tcZ<?7is  as 
would  be  notice  to  the  purchaser  of  mortgaged  property  ;  the  notice 
must  be  actual,  such  as  would  affect  the  conscience  of  the  purchaser, 
and  charge  him  with  fraud.     Douglass  v.  McCrackin.,  52  Ga.  596. 

K  cue  who  executes  a  mortgage  upon  lands  to  which  he  has  no  title, 
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with  covenants  of  seizin  and  title,  afterward  acquires  title,  it  inures  to 
the  benefit  of  the  mortgagee,  and  a  record  of  such  mortgage,  prior  to 
the  acquisition  of  title  by  the  mortgagor,  is  constructive  notice  to  a 
subsequent  purchaser  in  good  faith,  and  under  the  recording  act  gives 
it  priority  to  his  title.     Teftt  v.  Kunson,  57  N.  Y.  (12  Sick.)  97. 

Where  mortgaged  premises  have  been  sold  in  parcels  at  different 
times,  in  the  absence  of  any  intervening  equities,  they  will  be  resorted 
to  in  the  inverse  order  of  alienation.  MoKinney  v.  MiUer,  19  Mich. 
142.  But  this  rule  does  not  apply  where  the  deed  of  alienation  ex- 
pressly subjects  each  tract  to  the  incumbrance.  The  parcels  are  subjected 
pro  rata.     Briscoe  v.  Power,  47  111.  447. 

§  2.  Effect  of  registry.  The  registration  of  a  deed  or  mortgage 
operates  as  a  constructive  notice  upon  all  subsequent  purchasers  of  any 
estate,  legal  or  equitable,  in  the  same  property.  Parhist  v.  Alexander, 
1  Johns.  Ch.  394.  But  in  order  to  have  this  effect,  the  instrument 
must  be  such  as  is  authorized  to  be  recorded,  and  the  registry  must 
have  been  made  in  compliance  with  the  law,  otlierwise  the  registry 
is  to  be  treated  as  a  mere  nullity,  and  it  will  not  affect  a  subsequent 
incumbrancer  or  purchaser,  unless  he  have  such  actual  notice  as  would 
amount  to  a  fraud.  Frost  v.  Beekman,  1  Johns.  Ch.  288  ;  Worh  v. 
Harper,  24  Miss.  517.  But  an  omission  of  tlie  register  to  note  the  time 
of  receiving  the  deed  for  record,  or  to  enter  it  in  the  index  or  alphabet, 
will  not  invalidate  the  effect  of  the  registration.  McLarren  v.  Tliomp 
son,  40  Me.  284;  Curtis  v.  Lyman,  24  Yt.  338.  A  deed  noted  for 
registration,  though  not  actually  recorded  till  subsequently  to  a  prior 
deed,  which  was  received  for  record  after  the  second  deed,  will  take 
precedence  of  such  prior  deed.  Buggies  v.  Williams,  1  Head,  141 ; 
Dubose  V.  Young,  10  Ala.  365  ;  Nichols  v.  Reynolds,  1  R.  I.  30  ;  Gill  v. 
Fauntleroy,  8  B.  Monr.  177.  But  the  recording  of  a  subsequent  mort- 
gage is  not  notice  to  the  prior  subsequent  mortgagee,  as  to  rights  vested 
under  the  prior  mortgage.  Birnie  v.  Maiii,  29  Ark.  591 ;  Hoy  v. 
Bramhall,  4  C.  E.  Green  (IT.  J.),  563 ;  Iglehart  v.  Crane,  42  111.  261.  It 
will  not  operate  as  constructive  notice  of  its  existence  to  a  first  inortgagee, 
so  as  to  impair  the  lien  of  the  latter  by  his  having  executed,  in 
good  faith,  a  release,  without  notice  of  existing  equities  on  the  part 
of  the  former.  Ward  v.  Hague,  25  N".  J.  Eq.  397.  A  mortgage 
fairly  given  to  secure  a  hona  fide  creditor  cannot  be  affected  by  a 
subsequent  or  even  a  cotemporaneous  attempt  to  convey  or  incumber 
property  so  as  to  delay  creditors.  Stillman  v.  Stillman,  21  id.  126. 
A  subsequent  mortgage,  if  first  recorded,  will  create  a  prior  lien  only 
where  it  is  obtained  and  recorded  in  good  faith,  and  without  notice 
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of  the  prior  mortgage ;  such  notice,  however,  must  be  clearly  proved. 
Willarcl  v.  Rarmlurg,  22  Md.  206. 

A  mortgage  given  to  secure  future  advances,  duly  registered,  is 
good,  not  only  as  against  the  mortgagor,  but  is  entitled  to  priority 
over  subsequent  incumbrances,  for  all  advances  made  prior  to  notice 
of  the  subsequent  incmnbrance.  But  it  must  be  an  actual  not  a  con- 
structive notice.  Ward  v.  CooTce,  2  C.  E.  Green  (N.  J.),  93  ;  Bissell  v, 
Kellogg,  60  Barb.  617.  But  where  the  advances  are  such  as  the  one 
party  is  not  bound  to  make,  or  the  other  to  accept,  no  lien  is  cre- 
ated on  the  mortgaged  premises  as  against  a  purchaser  who  puts  his 
deed  on  record  before  such  advances  are  in  fact  made.  Ladue  v. 
Detroit,  etc.,  R.  R.  Co.,  13  Mich.  380 ;  RoUnson  v.  Williams,  22  K. 
y.  (8  Smith)  380. 

An  instrument  executed  and  acknowledged  in  due  form  by  the 
holders  of  the  legal  title  to  real  estate,  which  recites  the  execution 
and  recording  of  a  mortgage  on  such  property,  the  destruction  of 
the  record  of  the  mortgage  by  fire,  the  re-establishment  of  the  record 
according  to  law,  and  which  admits  a  specific  sum  to  be  due  on  the 
mortgage,  which  sum  the  parties  thereby  agree  to  pay  in  installments, 
is  itself  a  mortgage,  and  its  recording  is  effectual  to  preserve  the  lien 
upon  the  property.  Hunt  v.  Innis,  2  Woods,  103.  If  there  be  a 
separate  registry  for  mortgages,  the  mortgage  must  be  inscribed  in 
it.     Fisher  v.  Tunnard,  25  La.  Ann.  179. 

Where  a  mortgage  and  a  conveyance  of  the  same  land  is  made  on 
the  same  day,  and  the  mortgage  is  recorded,  but  the  conveyance  is 
not,  and  the  mortgage  is  subsequently  foreclosed  and  a  sheriffs  deed 
executed  to  the  purchaser,  the  grantee  under  the  conveyance  has  no 
rights  in  the  land  which  could  be  conveyed  to  a  third  party.  Ogden 
V.  Walters,  12  Kan.  282. 

A  covenant  in  the  mortgage  to  keep  the  mortgaged  premises  insured 
for  the  benefit  of  the  mortgagee  creates  a  specific  equitable  lien  upon 
the  insurance  money  which  is  valid  as  against  an  assignee  in  bank- 
ruptcy. The  mortgage  being  recorded,  the  covenant  acts  upon  the  in- 
surance as  soon  as  affected,  runs  with  the  land  and  is  notice  to  credit- 
ors ;  and  no  subsequent  assigmnent  can  affect  the  rights  of  the  mortga- 
gee. It  is  not  necessary  that  the  policies  be  assigned,  nor  that  the 
mortgagee  select  the  companies.  And  any  acts  of  the  mortgagor  with- 
out the  consent  of  the  mortgagee  will  not  defeat  the  effect  of  the  cov- 
enant. Re  Sands  Ale  Brewing  Co.,  3  Biss.  175.  An  unsatisfied  and 
recorded  mortgage  is  valid  against  a  subsequent  purchaser  of  the  mort- 
gaged premises,  to  whom  the  mortgage  was  given  at  the  time  of  the 
purchase,  to  take  to  the  record  ofiicc  and  have  it  canceled,  the  niort- 
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gage  having  come  into  tlie  mortgagor's  hands,  without  the  consent  of 
the  mortgagee,  and  being  unaccompanied  by  the  bond  it  was  given  to 
secm-e.     Harrison  v.  N.  J.  R.  R.,  etc.,  Co.,  4  C.  E.  Green,  488. 

§  3.  Priority  between  mortgages.  As  between  two  mortgages  the 
one  first  recorded  is  the  prior  hen.  Ripley  v.  Harris,  3  Biss.  199 ; 
Goelet  V.  McManus,  1  Hun  (N.  Y.),  306  ;  Odd  Fellows'  Sav.  Bank  v. 
Banton,  46  CaL  603,  A  mortgagee  whose  deed  has  not  been  regis- 
tered, or  has  been  registered  on  a  defective  probate,  has  no  priority 
over  any  other  creditor.  Henderson  v.  McGhee,  6  Heisk.  (Tenn.)  55. 
When  a  mortgagee  causes  his  mortgage  to  be  recorded,  he  has  done  all 
that  is  required  of  him  to  preserve  his  lien ;  and  all  persons  pur- 
chasing from  the  mortgagor  subsequently  are  bound  at  their  peril 
to  take  notice  of  the  mortgage.  Rice  v.  Dewey,  54  Barb.  455 ; 
Palmer  v.  Palmer,  48  Vt.  69  ;  Hu7n])hreys  v.  Newman.,  51  Me.  40 ; 
Chadwick  v.  Turner,  L.  E..,  1  Ch.  310.  Subsequent  creditors  cannot 
complain  of  the  transaction  being  fraudulent,  unless  they  can  show  that 
the  object  and  intention  of  the  conveyance  was  to  perpetrate  a  fraud, 
and  avoid  subsequent  indebtedness.  Hickman  v.  Perrin,  6  Coldw. 
(Tenn.)  135 ;  Routh  v.  Spencer,  38  Ind.  393.  But  a  mortgagee,  who 
takes  his  mortgage  with  knowledge  of  a  prior  lien,  not  recorded,  will 
not  be  permitted,  by  placing  his  mortgage  on  record  first,  to  gain  pri- 
ority over  the  earlier  lien.  Matthews  v.  Everitt,  23  N.  J.  Eq.  473  ; 
Verges  Y.  Prejean,  24  La.  Ann.  78;  Butler  v.  Viele,  44  Barb.  166. 
His  mortgage  will  be  postponed  in  favor  of  such  prior  mortgage  in 
such  case  even  in  the  hands  of  his  assignee  without  notice.  Conover  v. 
Van  Hater,  3  Green  (N.  J.),  481  ;  Mce's  Appeal,  54  Penn.  St.  200. 

Priority  of  record  will  not  give  preference  to  one  mortgage  over  an- 
other given  at  the  same  time,  and  held  by  the  same  person.  Such 
mortgages  in  the  hands  of  assignees  are  concurrent  liens,  payable  rata- 
bly out  of  the  proceeds  of  the  mortgaged  premises,  after  payment  of 
costs  of  boti.  Gansen  v,  Tomlinson,  23  N.J.  Eq.  405.  But  the  pri- 
ority of  two  independent  mortgages  is  generally  determined  by  the 
dates  of  their  registry.  Peychaud  v.  Citizens'  Bank,  21  La.  Ann. 
262  ;  Harrington  v.  Allen,  48  Miss.  493 ;  Boyce  v.  Shiver^  3  S.  C.  515. 

Where  a  husband  and  wife  execute  several  mortgages  of  the  hus- 
band's land  to  different  persons,  and  she  executes  them  at  different 
dates,  the  mortgage  she  first  executes  will  have  priority  as  to  her  in- 
terest in  the  land,  in  case  she  survives  the  husband.  Hoadley  v.  Had- 
ley,  48  Ind.  452.  And  where  the  mortgagee  transferred  the  note 
secured  by  the  mortgage,  and  afterward  purchased  the  mortgaged 
property,  upon  which,  after  entering  satisfaction  of  the  mortgage,  he 
executed  a  second  to  secure  a  party  who  had  no  notice  that  tlie  note 
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was  unpaid,  it  was  held  that  the  lien  of  the  second  mortgage   was 
superior  to  the  first.     Bowling  v.  Cook,  39  Iowa,  200. 
§  4.  Priority  between  debts  secured  by  the  same  mortgage. 

Different  notes  secured  by  the  same  mortgage  are  to  be  paid  from  tlie 
mortgage  fund  in  the  order  in  which  they  become  due.  And  it 
makes  no  difference  that  the  notes  secured  by  mortgage  were  nego- 
tiable. Nor  will  the  priority  of  assignment  change  the  order  of  appro- 
priation. The  Bank  of  tJie  United  States  v.  Covert,  13  Ohio,  2-iO ; 
Murdoch  v.  Ford,  17  Ind.  52 ;  Marine  Bank  v.  International  Bank, 
9  Wis.  57. 

Where  a  debtor  executes  several  notes  to  his  creditor,  and  gives  a 
deed  of  trust  to  secure  their  payment,  and  the  first  note  being  duly 
paid,  the  creditor  assigns  the  second  note  to  a  third  person,  without 
assigning  the  deed  of  trust,  and  then  assigns  the  third  note  to  another 
person,  together  with  the  deed  of  trust,  the  assignee  of  the  second 
note  is  entitled  to  the  first  satisfaction  out  of  the  trust  fund.  Guiath- 
oneys  v.  Ragland,  1  Rand.  (Ya.)  466. 

Where  a  mortgage  was  executed  for  the  purpose  of  secm-ing  the  pay- 
ment of  all  and  every  sum  or  sums  of  money  then  owing,  or  which 
might  thereafter  become  due  and  owing  from  tlie  mortgagor  to  the 
mortgagee,  upon  any  note  or  notes  negotiated  or  to  be  negotiated  with 
the  mortgagee,  of  which  the  mortgagor  might  be  either  drawer  or  in- 
dorser  or  otherwise  however,  and,  upon  sale  of  the  mortgaged  prem- 
ises, the  proceeds  being  insufficient  to  pay  a  note  of  the  mortgagor's 
to  the  mortgagee,  for  which  the  ktter  had  no  other  security  than  the 
mortgage,  it  was  held  that  an  accommodation  indorser  on  a  note  of  the 
mortgagors,  discounted  by  the  mortgagee  after  the  execution  of  th® 
mortgage  and  before  the  sale,  could  not  claim  a  ratable  distribution 
of  the  fund  on  both  notes.  Union  Bank  of  Maryland  v.  Edwards, 
1  Gill  &  J.  (Md.),  346. 

§  5.  Priority  between  mortgages,  judgments,  attachments, 
executions,  etc.  In  some  States  a  docketed  judgment  is  preferred 
to  a  prior  unregistered  mortgage.  Friedley  v.  Hamilton,  17  S.  &  R. 
70;  Uhler  v.  Hutchinson,  23  Penn.  St.  110;  Davidson  v.  Coioan,  1 
Dev.  Eq.  470.  If  the  priority  cannot  be  determined  they  will  share 
pro  rata.  Hendriokson's  Appeal,  24  Penn.  St.  363.  In  other  States 
a  prior  unrecorded  mortgage  takes  precedence  of  a  judgment  lien 
under  which  no  sale  has  been  made.  Hays  v.  Thode,  IS  Iowa,  51  ; 
Knell  V.  Building  Assoc,  34  Md.  67.  But  in  the  absence  of  actual 
notice  an  unrecorded  mortgage  is  void,  as  against  a  purchaser  at  a  sale 
under  execution  against  the  mortgagor.     Barker  v.  BeU,  37  Ala.  354; 
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Jackson  v.  Duhois,  4  Johns.  216 ;  Hampton  v.  Levy,  1  MeCord's 
Ch.  107. 

In  Maine  a  \ewj  takes  precedence  of  a  mortgage  recorded  the  daj 
after  tlie  time  named  when  the  officer  "  seized  and  took  "  the  land  in 
execution.  French  v.  Allen,  50  Me.  437.  In  Kansas  a  mortgagee 
holding  under  a  mortgage  ^dlich  misdescribes  the  premises  intended  to 
be  conveyed,  holds  a  prior  lien  to  one  holding  under  an  execution, 
issuing  under  a  judgment  recovered  subsequent  to  the  execution  of  the 
mortgage.     Smarts  V;  Stees,  2  Kans.  236. 

Upon  foreclosure  of  a  mortgage,  the  amount  paid  at  a  tax  sale  bj 
one  claiming  under  the  tax  sale  and  interest  wiU  form  a  lien  prior  to 
the  mortgage.  The  land  will  be  decreed  to  be  sold  free  from  the  lien 
for  taxes,  and  the  purchaser  at  the  tax  sale  will  be  paid  first.  Camp- 
hell  V.  Bewiclc,  20  N.  J.  Eq.  (5  C.  E.  Gr.)  186.  Under  the  Pennsyl- 
vania act,  liens,  the  existence  of  which  prior  to  a  mortgage  will  cause  it 
to  be  divested  by  a  sheriff's  sale,  must  be  such  as  are  themselves 
divested  by  the  sale  and  thrown  upon  the  fund.  Helfrich  v.  Weaver, 
61  Penn.  St.  385. 

The  service  of  an  attachment  upon  mortgaged  premises,  after  the 
execution  and  delivery  of  a  mortgage,  but  before  it  is  recorded,  creates 
no  lien  upon  the  prior  estate  of  the  mortgagee,  if  the  mortgage 
is  recorded  before  judgment  under  the  attachment.  Campion  v. 
Kille,  1  McCarter  (N.  J.),  229  ;  S.  C,  2  id.  476.  But  a  creditor,  by 
attaching  property  in  the  possession  of  his  debtor,  acquires  a  specific 
lien  on  his  interest,  and  is  entitled,  Kke  a  judgment  creditor,  to  im- 
peach the  colorable  title  of  a  fraudulent  mortgagee.  Frost  v.  Mott, 
34  N.  Y.  (7  Tiff.)  253.  A  mortgage  which  was  a  subsisting  incum- 
brance upon  premises,  on  which  a  mechanic's  lien  is  claimed,  when  the 
premises  were  purchased  by  the  defendant,  is  a  prior  incumbrance  to 
the  liens  of  the  mechanics  and  material-men,  both  upon  the  land  and 
upon  the  buildings  which  were  then  upon  it.  Morris,  etc..  Bank  v. 
Rockaway,  etc.,  Co.,  1  McCarter  (N.  J.),  189;  Hazard  Powder  Co. 
V.  Loomis,  2  Disney  (Ohio),  544. 

Where  an  owner  mortgaged  land  on  which  a  widow's  interest  was 
secured,  and  a  judgment  was  afterward  obtained  against  him  on  which 
the  land  was  sold,  neither  the  arrears  of  interest  on  the  widow's  charge, 
nor  the  mortgage,  was  divested  by  the  sale.  Wertz's  Appeal,  65  Penn. 
St.  306. 

"Where  a  mother  conveys  premises  to  her  son  in  fee,  taking  back  a 
life  lease  and  remaining  in  possession,  but  before  her  lease  is  recorded 
her  son  gives  a  mortgage  of  the  premises  to  one  who  has  made  reason- 
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able  inquiries  for  liens  without  obtaining  knowledge  of   the  lease,  the 
mortgage  is  a  prior  lien.     Staples  v.  Fenton,  5  II un,  172. 

§  6.  Tacking  mortgages,  etc.  In  England  there  is  a  doctrine  in 
relation  to  mortgages,  by  which  if  there  were,  for  instance,  three  suc- 
cessive mortgages  Malhout  notice,  upon  the  same  estate  to  three  differ- 
ent persons,  and  the  third  acquires  the  first  mortgage  by  assignment,  he 
may  hold  the  estate  against  the  second,  until  he  shall  have  paid  both 
the  first  and  the  third.  This  is  called  "  tacking  "  of  mortgages,  and 
rests  upon  the  idea  that  the  equities  of  the  parties  are  all  equal,  and  the  first 
being  in  possession  shall  not  be  obliged  to  give  up  his  legal  right  of  pos- 
session till  his  whole  charge  upon  the  estate  is  satisfied.  "Wms,  Real  Prop. 
361  ;  3  Washb.  Real  Prop.  5-10.  But  in  this  country,  this  doctrine  is 
wholly  superseded  by  the  principle  of  registration,  whereby  the  record 
of  a  prior  mortgage  is  constructive  notice  to  all  parties  of  its  existence. 
Grant  v.  U.  S.  Bank,  1  Cai.  (X.  Y.)  Cas.  112;  ^V'uig  v.  McDowell, 
Walk.  (Mich.)  175  ;  Chandler  v.  Dyer,  37  Yt.  345.  If  it  is  not  re- 
corded and  the  second  has  no  notice  of  it  in  fact,  his  own  takes  preced- 
ence of  the  prior  one.  Humphreys  v.  Newman,  51  Me.  40  ;  McKins- 
try  V.  Mervin,  3  Johns.  Ch.  466;  Averill  v.  Guthrie,  S  Dana,  82; 
Ch'een  v.  Tanner,  8  Mete.  411. 

A  prior  mortgagee  cannot  tack  his  debts  against  the  mortgagor,  not 
included  in  the  mortgage,  to  his  prior  mortgage,  to  the  injury  of  a  sub- 
sequent mortgagee.  Siterv.  McGlanachan,  2  Gratt.  (Ya.)  280  ;  Ilughes 
V.  Worley,  1  Bibb  (Ky.),  200  ;  Chase  v.  McDonald,  7  Ilarr.  &  J. 
(Md.)  160. 

"When  a  creditor,  whose  debt  is  secured  by  the  assignment  of  a  mort- 
gage, purchases  a  judgment  which  constitutes  a  prior  lien  on  the  mort- 
gaged premises,  at  the  request  of  his  debtor,  and  with  the  express 
understanding  that  it  shall  be  tacked  to  the  mortgage,  and  paid  out  of 
the  fund,  he  is  entitled,  in  equity,  to  have  it  tacked  to  his  mortgage, 
and  paid  out  of  the  fund.  Cullum  v.  Branch  Bank  at  Mobile,  23 
Ala.  798. 

Though  a  creditor  cannot  tack  a  debt  not  secured  by  mortgage  to  an 
existing  mortgage  debt,  so  as  to  make  the  former  a  charge  upon  the 
land,  nor  a  subsequent  mortgage  to  a  prior  one,  against  an  intervening 
incumbrance,  yet  a  mortgagee  may  take  another  mortgage  which  will 
l»e  valid  against  an  intervening  incumbrance  implied  by  equity  of  which 
the  mortgagee  had  neither  actual  nor  constructive  notice.  Orvis  v. 
Neioell,  17  Conn.  97. 

The  purciiase-money  of  land  unpaid   is  a  lien  on  the  land  where  no 
conveyance  has  been  made  of  it,  unless  there  is  evidence  that  the 
land  was  not  looked  to,  or  such  lien  has  been  abandoned.     If,  there- 
YoL.  lY.— 75 
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fore,  a  conveyance  is  to  be  made  when  the  purchase-money  is  paid,  the 
vendor  has  a  hen  on  the  land  for  the  purchase-money  ;  and  if  the  vendee 
mortgages  the  premises  to  a  third  person,  and  such  person  pay  the 
purchase-money,  he  may  tack  the  money  paid  to  the  smn  due  on  the 
mortgage.  Henderson  v.  Stewart,  4  Hawks  (N.  C),  256. 
As  to  foreclosure,  see  ante,  Yol.  3,  407. 
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CHAPTER  C. 

MUNICIPAL  CORPOEATIONS. 

TITLE  I. 
OF  MUNICIPAL  COEPORATIONS  GENERALLr. 

ARTICLE   I. 

OF  THEIB  NATUKE  IN  GENERAL. 

Section  1.  Definition  and  nature.  According  to  the  doctrine  of  the 
common  law,  a  corporation  aggregate  for  municipal  purposes  is  nothing 
more  nor  less  than  "  an  investing  the  people  of  a  place  wdth  the  local 
government  thereof."  Cuddon  v.  Eastwick,  1  Salk.  192 ;  People  v. 
Morris,  13  Wend.  325,  334 ;  People  v.  Hurlbut,  24  Mich.  44,  88 ; 
Brickerhoff  v.  Board  of  Education,  37  How.  (N.  Y.)  499  ;  S.  C,  2 
Daly,  443.  Or,  it  is  an  agency  to  regulate  and  administer  the  internal 
concerns  of  a  locality  in  matters  peculiar  to  the  place  incorporated,  and 
not  common  to  the  State  or  people  at  large  ;  and  both  the  persons  and 
the  place  inhabited  by  them  are  indispensable  to  the  constitution  of 
such  a  corporation.  1  Dill.  Mun.  Corp.,  §  9  b ;  New  Orleans^  etc., 
R.  R.  Co.  V.  City  of  New  Orleans,  26  La.  Ann.  478.  The  corpora- 
tion is  the  artificial  body  created  by  the  law  ;  and  even  tlie  council,  or 
other  legislative  or  governing  body,  constitutes,  neither  ^Ag  corporation, 
nor  in  themselves  a  corporation.  Reg.  v.  York,  2  Q.  B.  847,  850  ; 
Reg.  V.  Pa/rainore,  10  Ad.  &  El.  286  ;  Harrison  v.  Williams,  3  B.  <fe 
C.  162.  Nor  are  municipal  corporations  established  for  the  exclusive 
advantage  of  the  corporators,  but  they  are  created  and  exist  for  the 
benefit  of  the  puljlic  at  large.  Police  Jury  v.  Shreveport,  5  La.  Ann. 
661,  664 ;  Herhert  v.  Benson,  2  id.  770  ;  Jameson  v.  People,  16  111. 
257.  See,  also,  Lowher  v.  Mayor,  etc.,  of  New  York,  5  Abb.  Pr.  (N.  Y. ) 
325  ;  Clarke  v.  City  of  Rochester,  14  How.  (N.  Y.)  193 ;  S.  C,  24 
Barb.  446  ;  5  Abb.  Pr.  107. 

All  corporations  intended  as  agencies  in  the  administration  of  civil 
government  are  public,  as  distinguished  from  p>'''^^<^^  corporations ; 
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but  all  public  corporations  are  not  municipal  corporations.  A  distinc- 
tion is  made  between  municipal  corporations  proper^  as  incorporated 
villages,  towns  and  cities,  and  other  public  corporations,  such  as 
counties  and  quasi  corporations.  See  1  Dill,  on  Mun.  Corp.,  §  10. 
The  former  are  called  into  existence,  either  at  the  direct  solicitation  or 
by  the  free  consent  of  the  persons  comj^osing  them,  for  the  promotion 
of  their  own  local  and  private  adv^antage  and  convenience;  while  the 
latter  are,  at  most,  but  local  organizations,  which,  for  the  purposes  of 
civil  administration,  are  invested  with  a  few  functions  characteristic  of 
a  corporate  existence.  Hamilton  County  v.  Ilicjhels,  T  Ohio  St.  109, 
115.  See,  also.  Ward  v.  County  of  Hartford,  12  Conn.  406  ;  Harris 
V.  School  District,  28  I^T.  H.  58;  Parsons  v.  Goshen,  W  Pick.  396; 
Sohriffer  v.  Saum,  81  Penn.  St.  385. 

So,  municipal  corporations  proper,  as  ordinarily  constituted,  are  gen- 
erally regarded  as  being  possessed  of  a  double  character — the  one 
fidjilic,  the  other  priwate.  Thus,  in  speaking  of  powers  granted  to  a 
municipal  corporation.  Justice  Nelson  remarks,  that  "  regard  should 
be  had,  not  so  much  to  the  nature  and  character  of  the  various  powers 
conferred,  as  to  the  object  and  purpose  of  the  legislature  in  conferring 
them.  If  granted  for  public  purposes  exclusively,  they  belong  to  the 
corporate  body  in  its  public,  political,  or  municipal  character.  But,  if 
the  grant  was  for  purposes  of  private  advantage,  or  emolument,  though 
the  public  may  derive  a  common  benefit  therefrom,  the  corporation, 
quo  ad  hoc,  is  to  be  regarded  as  a  private  company.  It  stands  on 
the  same  footing,  as  would  any  individual,  or  body  of  persons,  upon 
whom  like  special  franchises  had  been  conferred."  Bailey  v.  Mayor, 
etc.,  of  New  Yorh,  3  Hill,  531.  See,  also,  Western  Saving  Fund 
Society  V.  City  of  Philadelphia,  31  Penn.  St.  175,  1S5  ;  New  OrleoTis, 
etc.,  R.  R.  Co.  V.  City  of  New  Orleans,  26  La.  Ann.  478  ;  Board  of 
ParTc  Commissioners  v.  Common  Cotmcil  of  Detroit,  28  Mich.  228 ; 
S.  C,  15  Am.  Eep.  202  ;  De  Yoss  v.  Richmond,  18  Graft.  (Ya.)  338 ; 
Weightman  v.  Washington,  1  Black  (U.  S.),  39 ;  Western  College  v. 
Cleveland,  12  Ohio  St.  375.  And  the  distinction  is  well  establislied 
between  the  responsibilities  of  towns  and  cities  for  acts  done  in  their 
public  capacity,  in  the  discharge  of  duties  imposed  on  them  by  the 
legislature  for  the  public  benefit,  and  for  acts  done  in  what  may  be 
called  their  private  character,  in  the  management  of  property  and 
rights  voluntarily  held  by  them  for  their  own  immediate  profit  or  ad- 
vantage, as  a  corporation,  although  inuring,  of  course,  ultimately  to 
the  benefit  of  the  public.  Fisher  v.  Boston,  104  Mass.  87;  S.  C,  6 
Am.  Eep.  196  ;  Maxmilian  v.  Mayor  of  New  Yorh,  62  N.  Y.  (17 
Sick.)  160;  20  Am.  Eep.  468  ;  Detroit  v.  Corey,  9  Mich.  165 ;  Mead  v. 
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New  Haven,  40  Conn.  72 ;  S.  C,  16  Am.  Pwep.  14.  And  see  2^od, 
631,  art.  4.  But,  on  the  other  hand,  the  distinction  taken  between 
the  public  and  the  private  functions  of  municipal  corporations  has  been 
declared  unsatisfactory  by  high  authority  (see  Dill,  on  Mun.  Corp., 
§  39,  note  1) ;  and  it  has  been  maintained  that  such  corporations  are 
altogether  public,  and  all  their  rights  and  powers  public  in  their  na- 
ture, and  that  their  joroperty,  though  held  for  income  or  sale,  and 
unconnected  with  any  use  for  the  pur]3uses  of  the  municipal  govern- 
ment, is  under  the  control  of  the  legislature,  and  not  within  the  pro- 
visions of  the  constitution  protecting  private  property.  Darlington  v. 
Mayor,  etc.,  of  New  York,  31  JST.  Y.  (4  Tiif.)  164.  And  see  Bariies 
V.  District  of  Columhia,  1  Otto  (U.  S.),  540. 

§  2.  Power  to  create.  In  England,  until  a  comparatively  recent 
period,  both  public  and  private  corjjorations  were  created  by  royal  pre- 
rogative, without  the  intervention  of  parliament,  and  were  invested 
with  such  powers  and  privileges  as  favorites  might  ask  or  the  public 
good  be  supposed  to  require.  See  Bohinsoii  v.  Jones,  14  Fla.  256. 
But  all  municipal  corporations  in  England  are  now  regulated  by 
the  municipal  corporation  act  (Stat,  of  5  <k;  6  Will.  4,  c.  '(6),  as  altered 
and  amended  by  sul^sequent  acts.  This  statute  empowers  the  crown 
to  incorporate  any  town  in  accordance  with  its  provisions,  on  the 
presentation  of  a  petition  by  its  inhabitants.  See  1  Broom  <k  Had. 
Com.  (Wait's  ed.)  415.  And  this  power  is  not  necessarily  taken 
away  by  the  fact  of  a  second  petition  against  the  incorporation  being 
presented  by  a  larger  number  of  inhabitants.  Rutter  v.  Chajynian,  S 
M.  &  AY.  1. 

In  this  country,  the  power  to  create  corporate  bodies  for  municijjal 
purposes,  with  the  means  of  self-goverment,  is  a  legitimate  exercise  of 
sovereignty,  belonging  to  the  legislative  pvwer  of  a  State.  Jlojye  v. 
Deaderick,  8  Humph.  (Tenn.)  1 ;  Ilerzo  v.  San  Francisco,  33  Cal. 
134  ;  McPherson  v.  Foster,  43  Iowa,  48  ;  22  Am.  Eep.  215  ;  Mayor  of 
Mobile  V.  Moog,  53  Ala.  561 .  Formerly,  this  power  was  exercised  in  the 
creation  of  such  corporations  singly,  each  with  its  special  or  separate  char- 
ter. But  latterly  the  legislatures  of  many  of  tlie  States  have  followed 
the  example  of  the  English  Municipal  Corporation  Act  above  noticed, 
and  have  passed  general  acts  fur  the  incorporation,  regulation,  and 
government  of  municipal  corporations.  See  TJtonias  v.  Ashland, 
12  Ohio  St.  124;  State  \ .  Jennings,  27  Ark.  419;  JoJinsunx.  Com- 
mon Council,  16  Ind.  227.  The  constitutions  of  some  of  the  States 
expressly  re(piire  the  legislature  to  provide  a  general  law  for  all  cor- 
porations, public  and  private.  See  Id.;  Yon  Phul  v.  IIatnincr,'2^ 
Iowa,  222  ;  Wyandotte  City  v.  Wood,^  Kans.  603;  State  v.  Donsnian, 
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28  Wis.  541 ;  Welker  v.  Potter,  18  Ohio  St.  85 ;  while  in  other  States, 
the  legislature  is  allowed  to  create  corporations  for  municipal  purposes 
by  special  act.  See  Virginia  City  v.  Mining  Co.,  2  ISTev.  86  ;  Tierny 
V.  Dodge,  9  Minn.  171  ;  Oroville,  etc.,  JR.  E.  Co.  v.  Plumas  Co.,  37 
Cal.  354 ;  Ba7iJc  of  Chenango  v.  Brown,  26  N.  Y.  (12  Smith)  467 ; 
City  of  St.  Louis  v.  Shields,  62  Mo.  247. 

§  3.  Extent  of  legislative  control.  The  special  powers  conferred 
upon  public  or  municipal  corporations  are  not  vested  rights  as  against 
the  State,  but  being  wholly  political,  exist  only  during  the  will  of  the 
general  legislature.  The  power  of  the  legislature  over  such  corpora- 
tions is  supreme  and  transcendent ;  it  may  erect,  change,  divide  and 
even  abolish  them  at  pleasure,  as  it  deems  the  public  good  to  require. 
Groff  V.  Mayor,  etc.,  44  Md.  67  ;  United  States  v.  Railroal  Company, 
17  Walh  322;  Barnes  v.  District  of  Columlia,  1  Otto  (IT.  S.),  540; 
Allen  V.  McKeen,  1  Sumn.  276 ;  People  v.  Morris,  13  Wend.  325 ; 
Pye  V.  Peterson,  45  Tex.  312 ;  Philadelphia  v.  Fox,  64  Peun.  St. 
1 69 ;  Sloan  v.  State,  8  Blackf .  (Ind.)  361 ;  Clinton  v.  Cedar  Rapids, 
etc.,  R.  R.  Co.,  24  Iowa,  455;  Mayor,  etc.,  of  Hagerstown  v.  Sehner, 
37  Md.  180.  But  see  Peoj^le  v.  Batchellor,  53  N.  Y.  (8  Sick.)  128 ; 
13  Am.  Rep.  480.  And  see  ante,  595,  §  1.  So,  the  rule  is  held  to 
be  subject  to  the  limitation  that  the  legislature  cannot  -  direct  an  act 
which  will  impair  the  obligation  of  a  contract.  Sail  Francisco  v. 
Canavan,  42  Cal.  541  ;  City  v.  Shields,  52  Mo.  351 ;  Milner  v. 
City  of  Pensacola,  2  Woods  (C,  C),  632  ;  Richland  County  v.  Law- 
rence County,  12  111.  1.  Thus,  if  a  municipal  corporation  becomes  in- 
debted, it  is  clear  that  the  rights  of  the  creditors  cannot  be  impaired 
by  any  subsequent  legislative  enactment.  Brooklyn  Park  Commis- 
sioners V.  Armstrong,  45  N.  Y.  (6  Hand)  234 ;  6  Am.  Rep.  70  ; 
Furman  v.  Nichol,  8  Wall.  44 ;  Lansing  v.  County  Treasurer,  1  Dill. 
(C.  C.)  522 ;  State  v.  Milwaukee,  25  Wis.  122. 

The  legislature  has  undoubted  power  to  enlarge  the  territorial  limits 
of  a  city,  and  thereby  to  render  subject  to  the  city  ordinances  the  per- 
sons dwelling  upon  the  land  so  added,  even  without  their  consent. 
City  of  St.  Louis  v.  Allen,  13  Mo.  400;  McCallie  v.  Chattanooga,  3 
Head,(Tenn.),  317.  To  extend  the  boundaries  of  a  city  does  not  take 
private  property  for  public  purposes  without  compensation,  although 
tax  payers  of  the  added  territory,  by  the  act,  are  subjected  to  liability 
for  the  city  debt  and  taxes,  and  the  tax  payers  of  the  county  from 
whom  the  addition  to  the  city  was  taken  lose  the  contributions  of  those 
withdrawn  by  the  act.      Wade  v.  Richmond,  18  Gratt.  (Ya.)  583. 

The  incorporation  of  a  part  of  a  town  into  a  citj'  was  held  not  to 
divest  the  title  of  the  town  to  a  tract  of  land  owned  by  it  in  fee  simple, 


MUNICIPAL  COEPORATIONS.  599 

"  in  trust,  for  the  use  of  the  town,  however."  Milwaukee  v.  Milwau- 
l-ee,  12  Wis.  93. 

§  4.  Rights  of  corporations  or  citizens.  It  is  the  citizens  of  a 
city,  and  not  the  common  council,  who  constitute  the  "  corporation  " 
of  the  city.  The  aldermen  and  other  charter  officers  are  only  officers 
of  the  corporation.  ClarTaex.  City  of  Rochester^ '2-^  Barb.  446  ;  S.  C, 
14  How.  193  ;  5  Abb.  Pr.  107  ;  Lowher  v.  Mayor,  etc.,  of  New  York, 
5  id.  325. 

Any  corporator  may,  at  the  common  law,  have  a  mandamus  to  com- 
pel the  custodian  of  corporate  records  and  docmiients  to  allow  him  an 
inspection  of  them.  Rex  v.  Bahh,  3  Term  K.  580  ;  Harrison  v.  Wil- 
liams, 3  B.  &  C.  162.  But,  to  entitle  himself  to  the  aid  of  the  court, 
he  must  show  a  proper  demand  by  him  upon  such  custodian  at  a 
proper  time  and  place,  and  for  a  proper  reason,  which  has  been  re- 
fused ;  the  party  asking  must  also  have  some  interest  at  stake,  ren- 
dering the  inspection  necessary.  Id. ;  People  v.  Walker,  9  Mich.  328 ; 
People  V.  Cornell,  35  How.  31.  Ante,  358. 

Individual  coi*porators  may  likewise  enjoin  the  sale  of  a  public  place 
for  the  purpose  of  erecting  private  buildings.  They  can  prevent  the 
building  of  what  they  might  destroy,  if  already  erected.  Xiques  v. 
Bujac,  7  La.  Ann.  498. 

AETICLE  II. 

CHARTERS    AND    THEIR    NATURE. 

Section  1.  In  general.  The  charter  is  the  organic  act  which  gives 
to  tiie  corporation  both  its  existence  and  its  peculiar  character.  No 
particular  form  of  words  is  necessary,  in  order  to  create  a  corporation, 
and  the  omission  in  the  charter  or  act  of  incorporation  of  tlie  words 
''to  plead  and  be  impleaded,"  or  "to  have  a  seal,"  or  ''to  make  by- 
laws," would  not  render  it  essentially  defective.  1  Kyd's  Corp.  63  ; 
ConservaPyrs  of  River  Tone  v.  Ash,  10  B.  &  C.  349.  Nor  would  it 
V)e  rendered  essentially  defective  by  the  omission  of  the  name,  |)rovided 
the  name  could  be  ascertained  from  the  terms  of  the  charter  or  act,  or 
from  the  nature  of  the  things  or  matters  granted.  School  C&mmu- 
sioners  v.  Dean,  2  Stew.  <k  P.  (Ala.)  190 ;  Trustees,  etc.,  v.  Parks,  10 
Me.  441.  The  7node  of  perpetuating  the  existence  of  a  corporate 
body  is  not  essential ;  all  that  is  essential  is  that  some  mode  be  ])rovided 
by  the  charter  or  act  by  which  it  is  constituted,  or  by  the  general  laws 
of  the  government,  by  means  of  which  it  shall  be  so  perpetuated. 
Overseers  of  Poor  v.  Sears,  22  Pick.  122,  130.  See,  also,  StMins  v. 
Jenninqs.  10  id.  172  ;  Boio  v.  Allensi/)wn,  34  N.  11.  351 ;  Mahoney  v. 
Bank  of  the  State,  4  Ark.  620  ;  Thomas  v.  Dakin-    22  Wend.    9,  84. 
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The  courts  are  bound  to  take  judicial  notice  of  the  charter  or  incor- 
porating act  of  a  muuicipal  corporation  without  being  specially  pleaded. 
Case  V.  Mayor  of  Mobile^  30  Ala.  538 ;  People  v.  Potter,  35  Cal. 
110;  Clapp  V.  Hartford,  35  Conn.  66;  Prell  v.  McDonald,  7  Kan. 
426 ;  S.  C,  12  Am.  Rep.  423 ;  State  v.  Mayor,  etc.,  of  Murfreeshoro', 
11  Humph.  (Tenn.)  217. 

§  2.  Ameiidmeut  or  repeal  of  charter.  The  powers  conferred 
upon  public  corporations,  created  for  municipal  purposes,  may  at  any 
time  be  altered  or  repealed  by  the  legislature,  either  by  a  general  law 
operating  upon  the  whole  State,  or  in  the  absence  of  a  constitutional 
restriction,  by  a  special  act.  Sloan  v.  State,  8  Blackf.  (Ind.)  361.  See, 
also.  State  v.  The  Mayor,  R.  M.  Charlt.  (Ga.)  250 ;  Smith  v.  Adrian, 
1  Mich.  495  ;  Lynch  v.  Lajla^id,  4  Coldw.  96  ;  Girardx.  Philadelphia, 
7  Wall.  1.  But  where  a  statute  does  not,  in  express  terms,  annul  a 
right  or  power  given  to  a  corporation  by  a  former  act,  but  only  confers 
the  same  rights  and  powers  upon  it  under  a  new  name,  and  with  ad- 
ditional powers,  the  latter  does  not  repeal  the  former.  State  v.  Mayor 
of  Mobile,  24  Ala.  701.  And  see  State  v.  Branin,  23  N.  J.  Law, 
484;  Trustees  of  Erie  Academy  v.  City  of  Erie,  31  Penn.  St.  515. 
Neither  the  identity  of  a  municipal  corporation,  nor  its  right  to  hold 
property  devised  to  it,  is  destroyed  "by  a  change  of  its  name,  an  en- 
largement of  its  area,  or  an  increase  in  the  number  of  its  corporators. 
And  these  are  changes  which  the  legislature  has  power  to  make. 
Girard  v.  Philadelphia,  7  Wall.  1 . 

A  repeal  of  a  law  by  implication  is  not  favored.  Hume  v.  Gossett, 
43  111.  297.  And  the  cases  are  numerous  in  which  special  laws,  con- 
ferring particular  rights  upon  municipal  corporations,  were  held  not  to 
be  repealed  by  subsequent  statutes,  general  in  their  character.  See  hi 
re  Goddard,  16  Pick.  504;  Bond  \.  Hiestand,  20  La.  Ann.  139  ;  State 
T.  Morristown,  33  N.  J.  Law,  67 ;  Mayor  of  Cumberland  v.  Mag  ru- 
der, 34  Md.  381 ;  Louisville  v.  Kean,  18  B.  Monr.  (Ky.)  9.  The 
earliest  statute  continues  in  force,  unless  the  two  are  clearly  inconsist- 
ent with,  and  repugnant  to  each  other,  or  unless  in  the  latest  statute, 
some  express  notice  is  taken  of  the  former,  plainly  indicating  an  in- 
tention to  repeal  it.  Kinney  v.  Maliory,  3  Ala.  626  Planters''  Bank 
V.  State,  6  Sm.  &  M.  (Miss.)  628 ;  Hanhins  v.  2fayor  of  New  York, 
64  N.  Y.  (19  Sick.)  18.  An  act  empowering  the  president  and  trus- 
tees of  incorporated  towns  to  grant  licenses,  and  requiring  the'.n  to  pay 
all  moneys  derived  from  this  source  into  the  county  treasury,  was  held 
not  to  repeal  special  laws  previously  passed  empowering  particular  cor- 
porations to  grant  licenses,  and  to  retain  moneys  so  obtained  for  their 
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own  ii^e.     Toivn  of  Ottaiva  v.  County  of  La  Salle,  12  111.  339.     See 
Pahner  v.  State,  2  Oreg.  <o'o ;  Burchard  v.  State,  id.  78. 

§  3.  Acceptance  of  charter.  The  rule  wliieli  applies  in  tlie  case  of 
private  corporations,  that  the  act  is  ineffectual  until  it  is  accepted  bj 
the  corporators,  has  no  application  in  the  case  of  public  corporations  of 
a  municipal  character.  Municipal  corporations  are  absolutely  created 
by  the  act  of  incorporation,  without  the  acceptance  of  the  people,  or 
any  act  on  their  part,  unless  otherwise  provided  by  the  act.  Berlin  v. 
Gorham,  31  N.  11.  266 ;  MilU  v.  Williams,  11  Ired.  (X.  C.)  558 ;  War- 
ren V.  Charlestown,  2  Gray,  101 ;  Gorham  v.  Springfield,  21  Me.  58 ; 
People  V.  Wren,  4  Scam.  (111.)  269. 

§  4.  Constitutionality  of  provisions  of.  It  is,  however,  well 
settled,  that  a  pro\'ision  in  a  municipal  charter,  requiring  the  assent  or 
acceptance  of  a  majority  of  the  inhabitants  to  render  it  effectual,  is  not 
unconstitutional.  Alcorn  v.  Hainer,  38  Miss.  652 ;  People  v.  Salomon, 
51  111.  53 ;  Smith  v.  McCarthy,  56  Penn.  St.  359.  So,  a  provision  in 
the  charter  of  a  municipal  corporation  by  which  the  right  to  make  cer- 
tain improvements,  or  to  create  certain  liabilities,  is  made  to  depend 
upon  a  vote  of  the  people  interested,  has  been  upheld  as  valid.  St. 
Louis  V.  Alexa/nder,  23  Mo.  483 ;  Hammond  v.  LLiines,  25  Md.  541 ; 
Trustees  v.  Cherry,  8  Ohio  St.  564.  And  the  fact  that  the  charter  of 
a  municipal  corporation  provides  that  the  question  of  the  absolute  pro- 
hibition of  the  sale  of  intoxicating  liquors  is  to  be  submitted  to  a  vote 
of  the  incorporatoi'S  does  not  invalidate  the  act.  Village  of  Glovers- 
ville  V.  Lloicell,  7  Ilun  (N.  Y.),  345.  "While  only  general  statutes  can 
be  enacted  by  the  legislature,  yet  it  is  well  settled  that  the  power  to 
make  local  regulations,  having  the  force  of  law  in  limited  localities, 
may  be  committed  to  the  peo])le  of  those  districts  themselves.  Id.  ; 
Bank  of  Chenango  v.  Brown,  26  X.  Y.  (12  Smith)  467.  And  see 
State  V.  Morris  Cominon  I^leas,  12  Am.  Law.  Reg.  (X.  S.)  32. 

"Where  a  public  act  has  been  legally  adopted  by  a  city  in  accordance 
with  its  i)rovisions,  a  subsequent  amendatorj-  act  needs  no  such  adop- 
tion, unless  its  provisions  expressly  require  it.  Swett  v.  Sprague,  55 
:\[e.  190. 

§  5.  Construction  of  cliarter.  It  is  a  well-established  principle, 
that  municipal  corporations  can  exercise  no  powers  but  those  which 
are  conferred  upon  them  by  the  act  by  which  they  are  constituted,  or 
such  as  are  necessary  to  the  exercise  of  their  corporate  powers,  the  per- 
formance of  their  corporate  duties,  and  the  accomplishment  of  the  pur- 
poses of  their  association.  Spauldiiuj  v.  Lowell,  23  Pick.  71 ;  Clark 
V.  Davenport,  14  Iowa,  494 ;  Le  Couteulx  v.  Buffalo,  33  X.  Y.  (6  Tiff.) 
333;  Leavenxooi'th  v.  Norton,  1  Kan.  432;  Douglass  v.  Placerville,  18 
Vol.  IY.— 76 
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Cal.  643 ;  New  London  v.  Bralnard,  22  Conn.  552 ;  Petershurg  v. 
Metzker,  21  111.  205 ;  Williams  v.  Davidson,  43  Tex.  1 ;  JoTiiist&n  v. 
Louisville,  11  Bush  (Ky.),  527.  Being  special  grants  of  power,  the 
charters  of  such  corporations  are  to  be  strictly  construed  (Id. ;  Leonard 
V.  Canton,  35  Miss.  189 ;  Wallace  v.  San  Jose,  29  Cal.  180) ;  and  any 
ambiguity  or  doubt  arising  out  of  the  terms  used  by  the  legislature 
must  be  resolved  in  favor  of  the  public.  Mimiurn  v.  Larue,  23  How. 
(U.  S.)  435.  See,  also,  Collins  v.  Hatch,  18  Ohio,  523;  Lafayette  v. 
Cox,  5  Ind.  38.  On  the  other  hand,  powers  expressly  granted,  or 
necessarily  implied,  are  not  to  be  defeated  or  impaired  by  a  stringent 
construction.  Kyle  v.  Malm,  8  id.  34,  37.  And  in  construing  stat- 
utes applicable  to  public  corporations,  courts  will  attach  no  slight 
weight  to  the  uniform  practice  or  usage  under  them,  if  this  practice 
has  continued  for  a  considerable  length  of  time.  Sherwin  v.  Bxighee, 
16  Yt.  439.  See  Hood  v.  Lynn,  1  Allen,  103;  Frazier  v.  Wa/rfield, 
13  Md.  279. 

AETICLE  III. 

OF    THEIR    CORPORATE    POWERS. 

Section  1.  To  make  contracts  generally.  A  municipal  corpora- 
tion, like  a  trading  one,  may,  unless  in  some  way  restrained  by  charter, 
enter  into  any  contract  necessary  to  enable  it  to  carry  out  the  powers 
conferred  upon  it,  such  as  incurring  debts,  executing  and  giving  prom- 
issory notes,  and  adopting  all  the  ordinary  or  usual  means  which  may 
be  necessary  to  the  full  exercise,  enjoyment,  and  discharge  of  its  powers 
expressly  given.  City  of  Galena  v.  Corwith,  48  111.  423  ;  Ketchum  v. 
City  of  Buffalo,  14  N.  Y.  (4  Kern.)  356  ;  Douglass  v.  Virginia  City, 
5  Nev.  147 ;  McPherson  v.  Foster,  43  Iowa,  48  ;  22  Am.  Eep.  215  ; 
Bateman  v.  Mayor  of  Ashton-tmder-Lyne,  3  Hurlst.  &  N.  322 ;  Wil- 
liamsport  v.  Commonwealth,  84  Penn.  St.  487.  But  no  contract  can, 
of  course,  be  made  by  a  corporation  which  is  prohibited  by  its  charter 
or  by  the  statute  law  of  the  State.  Thomas  v.  City  of  Richmond, 
12  Wall.  349 ;  City  of  Jackson  v.  Bowman,  39  Miss.  671.  And  all 
persons  contracting  with  a  municipal  corporation  must,  at  their  peril, 
inquire  into  the  power  of  the  corporation  or  its  officers  to  make  the 
contract,  '^qq  Hodges  y.  City  of  Buffalo,  'i  Denio,  WO ',  Baltimore 
V.  Reynolds,  20  Md.  1 ;  Wallace  v.  San  Jose,  29  Cal.  180  ;  Schumm  v. 
Seymour,  24  ]N".  J.  Eq.  143;  City  Council  of  Montgomery  v.  Plank 
Road  Company,  31  Ala.  76 ;  City  of  Leavenworth  v.  Rankin,  2  Kan. 
357.  A  contract  beyond  the  scope  of  the  corporate  power  is  void, 
although  the  seal  of  the  corporation  is  attached  thereto.  Id.     So,  where 
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the  agent  of  a  municipal  corporation  acts  under  special  or  express  au- 
thority, whether  written  or  verbal,  the  party  dealing  with  him  is  bound 
to  know,  at  his  peril,  what  the  power  of  the  agent  is,  and  to  understand 
its  legal  effect,  and  if  the  agent  exceeds  the  boundary  of  his  legal  powers, 
the  act,  so  far  as  it  concerns  the  coi-poration,  is  void.  Mayor ^  etc.,  of 
Baltimnrex.  Reynolds,  20  Md.  1.  See,  also,  Supervisors,  etc.  v.  Bates, 
17  N.  Y.  (3  Smith)  242 ;  Hague\.  City  of  Philadelphia,  48  Penn.  St. 
627 ;  Ramsay  v.  Westei^oi  District  Council,  4  U.  C.  Q.  B.  374. 

When  the  act  of  incorporation  prescribes  the  mode  of  contracting,  that 
mode  must  be  pursued,  or  the  contract  will  not  bind  the  corporation. 
Leavenworth  v.  Rankin,  2  Kans.  357  ;  Bladen  v.  City  of  Philadel- 
phia, 60  Penn.  St.  404 ;  Butler  v.  Charlestown,  7  Gray,  12 ;  Trustees 
of  Paris  Township  v.  Cherry,  8  Ohio  St.  564.  But  if  no  mode  be 
prescribed,  the  body  corporate,  within  the  compass  of  its  powers,  may 
enter  into  contracts,  just  as  a  natural  person  may  make  like  contracts. 
Thus,  the  contracts  of  a  municipal  corporation  need  not  be  under  seal, 
or  in  writing,  unless  the  statute  of  incorporation  or  some  by-law  of  the 
corporate  body  so  requires.  City  of  Selma  v.  Midlen,  46  Ala.  411. 
And  where  the  charter  contemplates  the  business  of  the  corporation  to 
be  transacted  by  a  special  body,  the  acts  of  such  a  body,  evidenced  by 
a  written  vote,  are  as  completely  binding  upon  the  corporation,  and  as 
complete  authority  to  their  agents,  as  the  most  solemn  acts  done 
under  the  corporate  seal.  Flechner  v.  United  States  Banl\  8  "WTieat. 
338.  And  see  Alton  v.  Mulledy,  21  111.  76  ;  Alley  v.  Billups,  35 
Miss.  618 ;  Baker  v.  Johnson  County,  33  Iowa,  151  ;  Detroit  v.  Jack- 
son, 1  Doug,  (Mich.)  106  ;  Lorjansport  v.  Blakemore,  17  Ind.  318. 

Where  duly  appointed  officers  or  agents,  acting  within  the  scope  of 
their  authority,  execute  an  instrument  on  behalf  of  a  corporation,  sign- 
ing their  own  names  and  affixing  their  own  seals,  such  seals  are  merely 
nugatory,  and  the  instrument  is  to  be  regarded  as  a  simple  contract, 
and,  if  otherwise  valid,  binding  on  the  corporation  as  such.  Regents 
of  University  v.  Detroit  Young  Mens  Society,  12  Mich.  138  ;  Blanch- 
ard  V.  Blackstone,  102  Mass.  343 ;  Burrill  v.  Boston,  2  Cliff.  (C.  C.) 
590 ;  Heidelbery  School  District  v.  Iloi^st,  62  Penn.  St.  301. 

So,  a  contract  is  entered  into  between  two  corporations,  when  one  of 
them  by  some  proper  action  proposes  terms  to  the  other,  and  this 
other,  a  municipal  corporation,  thereupon  passes  an  ordinance  embrac- 
ing them  ;  and  it  cannot  be  objected  to  such  a  contract  that  it  is  not 
signed  by  the  party  to  be  charged,  or  that  the  ordinance  is  nothing  more 
than  a  declaration  of  intention.     People  v.  San  Francisco,  27  Cal.  655. 

The  power  of  the  legislature  to  ratify  a  contract  entered  into  by  a 
municipal  corporation  for  a  public  purpose,  which  is  ultra  vires,  results 
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from  its  power  to  have  originally  authorized  the  very  contract  which 
was  made.     Brown  v.  Mayor,  63  IST.  Y.  (18  Sick.)  239. 

But  it  is  held  that  a  contract  of  a  municipal  corporation,  void  for 
want  of  authority  to  make  it,  cannot  he  made  valid  by  subsequent  leg- 
islative ratification  or  recognition,  without  proof  that  this  was  obtained 
at  the  request,  or  with  the  assent  of  the  corporation,  or  was  afterward 
acted  upon,  or  confirmed  by  them.  Hashrouch  v.  Milwaukee,  13  Wis. 
37.     See,  also,  Mills  v.  Gleason,  11  id.  470. 

§  2.  To  borrow  money.  The  power  of  municipal  corporations  to 
borrow  money  may  be  given  in  express  language.  See  Gilman  v. 
Sheboygan,  2  Black  (U.  S.),  510.  And  it  has  likewise  been  held  that 
a  municipal  corporation  has  the  imj^Ued  power  to  borrow  money  for 
objects  expressly  authorized  by  its  charter,  as  building  markets,  provid- 
ing fire  engines,  etc.  Mills  v.  Gleason,  11  Wis.  470  ;  Bank  of  Chilli- 
cothe  V.  Town  of  Chillicothe,  7  Ohio,  part  ii,  31.  And  see  Common- 
wealih  V.  Pittshurgh,  41  Penn.  St.  278  ;  Ketchum  v.  City  of  Buffalo, 
14  N.  Y.  (4  Kern.)  356,  365.  But  see  Police  Jury  v.  Britton,  15 
Wall.  566 ;  Beaman  v.  Board  of  Police,  42  Miss.  238. 

An  express  power  to  "borrow  money"  by  a  municipal  corporation 
includes  the  power  to  issue  its  negotiable  bonds  or  other  usual  securi- 
ties to  the  lender.  Reinhoth  v.  Pittsburgh,  41  Penn.  St.  278  ;  Ga- 
lena V.  Corwith,  48  111.  423.  See  Mayor  v.  Bay,  19  Wall.  468. 
But  where  the  issue  of  bills  as  a  currency,  except  by  banking  insti- 
tutions, is  prohibited,  a  municipal  corporation  has  no  power,  with- 
out express  authority,  to  issue  such  bills  ;  and  if  it  does  issue  them, 
the  holders  thereof  cannot  recover  the  amount,  either  in  an  action 
on  the  bills  themselves,  or  for  money  had  and  received.  Thomas 
V.  City  of  Richmond,  12  Wall.  (U.  S.)  349  ;  Pively  v.  Cedar  Falls,  21 
Iowa,  565.  And  a  general  provision  authorizing  a  city  to  create  a 
debt  empowers  it  only  to  create  a  debt  for  specified,  legitimate,  and 
proper  municipal  purposes,  and  not  for  any  or  all  purposes,  at  the 
discretion  of  the  city  council  or  inhabitants.  City  of  Lafayette  v.  Cox, 
5  Ind.  38. 

A  city  having  power  to  borrow  money  may,  however,  if  there  be  no 
statutory  restriction,  make  the  principal  and  interest  payable  where  it 
pleases,  though  beyond  the  limits  of  the  State.  Meyer  v.  City  of  Mus- 
catine, 1  Wall.  384;  Evansville,  etc.,  R.  R.  Co.  v.  Evansville,  15  Ind. 
395.  But  in  Illinois,  it  is  held  that  municipal  coi'porations  cannot  bind 
themselves  to  pay  their  indebtedness  at  any  other  place  than  at  their 
treasury,  unless  specially  autliorized  by  statute.  Pekin  v.  Reynolds, 
31  111.  529 ;   Chicago  v.  People,  56  id.  327. 

§  3.  Contracts  for  construction  or  local  improvements.    Under 
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a  power  conferred  bj  the  legislature  upon  a  municipal  corporation,  to 
make  all  contracts  in  their  corporate  capacity,  which  they  may  deem 
necessary  for  the  welfare  of  the  corporation  under  the  Constitution,  it 
is  held  that  they  have  the  right  to  make  a  contract  for  the  construction 
of  water-works,  and  may  levy  a  tax  to  pay  for  them.  Rome  v.  Caljot, 
28  G-a.  50.  So,  a  municipal  corporation,  possessed  of  "  general  pow- 
ers" of  such  corporations  at  common  law,  may  contract  to  build  a 
breakw^ater  to  protect  streets  in  the  city  from  destruction  by  waters  of 
an  adjoining  lake.     Miller  v.  Milicauhee^  1-i  Wis.  G-tQ. 

A  city,  in  supplying  gas  to  its  inhabitants,  acts  as  a  private  corpora- 
tion, and  is  subject  to  the  same  duties,  liabilities,  and  disabilities.  And 
it  cannot  impair  the  obligation  of  a  contract  entered  into  by  it,  in  that 
capacity,  because  it  may  deem  it  for  the  benefit  of  its  citizens  to  do  so. 
Western  Sa/ving  Fund  Society  v.  Philadelphia,  31  Penn.  St.  175. 

If  the  law  recjuires  that  contracts  shall  be  made  by  advertising  for 
proposals  for  the  work  to  be  done,  and  by  giving  the  contract  to  the 
lowest  bidder,  the  city  officers  have  no  authority  after  the  bids  have 
been  opened,  to  alter  the  contract  materially  and  then  award  it  to  one 
of  the  original  bidders  without  a  new  advertisement.  DicTcinson  v. 
Poughheepsie,  Y  Hun  (JST.  Y.),  1. 

But  a  municipal  corporation,  having  power  to  make  a  public  im- 
provement and  incidentally  the  power  to  contract  for  doing  the  work, 
may  voluntarily  increase  the  contract  price  where  the  circumstances 
will  equitably  justify  it,  unless  prohibited  by  its  charter  from  doing  so. 
Meech  V.  Buffalo,  29  N.  Y.  (2  Tiff.)  198.  See  State  v.  Town  of 
Guttenlerg,  38  N.  J.  Law,  419. 

Municipal  corporations,  in  the  making  of  street  improvements, 
authorized  by  law  to  be  made  at  the  expense  of  the  owners  of  land  tu 
be  benefited  thereby,  are,  to  a  certain  extent,  the  agents  of  such 
owners.  Lake  v.  Trustees  of  Williamshurgh,  4  Denio,  520 ;  Bond  v. 
Mayor  of  Newark,  19  K.  J.  Eq.  376.  Contracts  lawfully  made  at 
the  discretion  of  the  authorities  are  binding  on  the  land-owners,  though 
injudiciously  made ;  but  the  owners  are  entitled  to  have  such  contracts 
performed  substantially  in  all  things,  according  to  their  terms,  and  the 
autliorities  have  no  power  to  dispense  with  such  performance,  to  the 
gain  of  the  contractor  and  the  loss  of  the  property  owners.  If  official 
authorities  are  about  to  accept  and  pay,  under  a  contract,  for  what,  in 
substantial  and  important  respects,  is  not  according  to  the  contract,  so 
that  the  difference  inures  to  the  benefit  of  the  contractor,  at  the 
expense  of  the  owners,  the  authorities,  in  so  doing,  ai-e  sacrificing  the 
interests  of  those  for  whom  they  are  acting  and  are  guilty  of  a  breach 
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of  trust,  which  amounts  to  a  fraud.  The  proper  and  only  remedy  ia 
such  case  is  in  equity.  Id. ;  Schumm  v.  Seymour,  24  oST.  J.  Eq.  143. 

It  has  been  held  that  where  a  contract  for  street  improvements  ia 
awarded  in  favor  of  a  bid  made  in  answer  to  duly  advertised  proposals 
therefor,  a  contract  is  thereby  created ;  and  as  against  the  city  after  it 
has  accepted  the  work,  it  matters  not  that  the  contract  is  not  reduced 
to  writing  and  signed  by  the  contractor  and  the  street  commissioner. 
Argenti  v.  San  Francisco,  16  Cal.  255. 

But  parol  evidence  is  inadmissible  to  vary  a  contract  created  by  a 
written  resolution  of  a  city  council  accepting  a  written  proposition. 
CurtisH  V.  Waterloo,  38  Iowa,  266. 

§  4.  To  contract  for  services.  Charter  provisions,  requiring  that 
work  required  to  be  done  for  a  municipal  corporation  shall  be  em- 
ployed by  contract  founded  on  bids  and  proposals  upon  a  public  notice, 
do  not  apply  to  a  contract  for  carriage  hire  of  aldermen  or  councilmen 
while  engaged  in  public  duties  [Smith  v.  Mayor,  etc,  of  New  York, 
21  How.  [N.  Y.]  1) ;  nor  to  a  contract  for  furnishing  fireworks  for  a 
4th  of  July  celebration  {Detwiller  \ .  Mayor,  etc.,  of  New  Yorh,  46  id. 
218;  S.  C,  1  N.  y.  Sup.  [T.  &  C]  657);  nor  generally,  to  services 
which  require  in  their  performance  specific  knowledge  or  professional 
skill,  such  as  the  services  of  a  lawyer,  a  physician,  or  surveyor. 
People   V.  Flagg,  IT  N.  Y.  (3  Smith)  584 ;  S.  C,  16  How.  36. 

Where  plans  are  furnished  by  an  architect,  and  he  receives  the 
premium  offered  for  the  accepted  plan  by  the  city  or  its  officers,  the 
plan  and  not  the  idea  becomes  the  property  of  the  city.  A  custom 
among  architects  to  retain  such  plans  binds  no  one  else.  Windrhn 
v.  Philadelphia,  9  Phil.  (Penn.)  550. 

A  verbal  executory  agreement  of  the  common  council  to  employ  a 
person  to  build  sewers  cannot  bind  the  city,  where,  by  its  charter, 
such  contracts  are  required  to  be  in  writing.  StarTcey  v.  Minneapolis, 
19  Minn.  203.     See  Altmi  v.  Mulledy,  21  111.  76. 

But  the  right  of  one  who  has  furnished  materials  for  paving  the 
streets  of  a  city,  to  recover  for  the  same,  is  not  prejudiced  by  the  fact 
that  the  city  council  ordering  the  purchase  kept  no  minutes.  Bigeloio 
V.  Perth  Amhay,  25  N.  J.  Law,  297. 

It  is  within  the  legitimate  province  of  the  governing  body  of  a 
municipal  corporation  to  offer  rewards  for  the  detection  of  offenders 
against  the  general  safety  of  its  people.  Borough  of  York  v.  Forscht, 
23  Penn.  St.  391.  See  Janvrin  v.  Exeter,  48  N".  H.  83 ;  S.  C,  2 
Am.  Rep.  185.  And  an  offer  of  reward,  made  by  the  mayor  in  be- 
half of  a  city  and  subsequently  ratified  by  the  city  council,  is  bind- 
ing on  the  city  although  not  so  ratified  until  after  the  performance 
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of  the  service  for  which  the  reward  is  claimed.  Crawshaw  v.  City 
of  Boxbury,  7  G-ray,  374.  But  the  promise  of  a  reward  to  an  officer 
for  doing  that  which  it  was  liis  duty  to  do  without  such  reward  is 
void,  for  want  of  consideration,  even  if  it  be  not  illegal.  Stilk  v. 
Myriek,  2  Camp.  317  ;  Stotesbury  v.  Smith,  2  Burr.  924.  It  is  accord- 
ingly held  that  a  watchman  of  a  city,  who,  while  in  the  discharge  of 
his  duty  as  such,  detects  a  person  in  the  commission  of  a  crime,  is  not 
entitled  to  claim  a  re\^ard  offered  by  the  city  government.  Pool  v. 
City  of  Boston,  5  Cush.  219  ;  Gillmore  v.  Lewis,  12  Ohio,  2S1 ;  Means 
V.  Eendershott,  24  Iowa,  78.     Ante,  Vol.  1,  99,  100. 

A  municipal  corporation  may  legally  indemnify  an  officer,  acting  in 
good  faith,  for  a  loss  incurred  in  the  discharge  of  his  official  duty,  but 
the  duty  must  have  been  one  authorized  or  imposed  by  law,  and  the 
matter  one  in  which  the  corporation  had  an  interest.  Gregory  x. 
Bridgeport,  41  Conn.  76  ;  S.  C,  19  Am.  Rep.  485  ;  State  v.  Ilani- 
irwnton,  38  N.  J.  Law,  430 ;  20  Am.  Rep.  404 ;  Sherman  v.  Carr,  8 
R.  I.  431. 

§  5.  To  subscribe  for  railroads.  A  municipal  corporation,  unless 
authorized  by  its  charter  or  other  legislative  act,  can  make  no  valid 
and  binding  subscription  to  the  capital  stock  of  a  railroad  company. 
Aurora  v.  West,  22  Ind.  88 ;  M.  O.,  etc.,  B.  B.  Co.  v.  Mayor  of 
Camden,  23  Ark.  300. 

But  it  is  now  a  well-established  principle  that,  unless  restrained  by 
the  organic  law,  it  is  competent  for  the  legislature  of  a  State  to  author- 
ize a  municipal  or  public  corporation  to  aid  in  the  construction  of  rail- 
ways by  subscribing  to  their  stock,  and  taxing  the  inhabitants  or  the 
property  within  their  limits  to  pay  the  indebtedness  thereby  incurred. 
Stein  V.  Mobile,  24  Ala.  591  ;  Bobinson  v.  Bidwell,  22  Cal.  379 ; 
Society  for  Savings  v.  New  London,  29  Conn.  174;  Gotten  v.  County 
Commissioners,  6  Fla.  610  ;  Powers  v.  Inferior  Court,  23  Ga.  65  ; 
Aurora  v.  West,  9  Ind.  74  ;  22  id.  88  ;  Butler  v.  Dunham,  27  111. 
474  ;  LeaA)emoorth  County  v.  Miller,  7  Kans.  479  ;  12  Am.  Rep.  425  ; 
Slack  V.  Bailroad  Co.,  13  B.  Monr.  (Ky.)  1 ;  Police  Jury  v.  Succes- 
sion of  McDotwgh,  8  La.  Ann.  341 ;  Davidson  v.  Bamsey  County,  18 
Minn.  482 ;  Augusta  Bank  v.  Augusta,  49  Me.  507 ;  City  of  St. 
Louis  V.  Alexander,  32  Mo.  485 ;  People  v.  Mitchell;  35  N.  Y. 
(8  Tiff.)  551 ;  Hill  v.  ForsytJie  County,  67'N.  C.  367 ;  Bailroad  Co. 
v.  Otoe  Co.,  2  Neb.  496  ;  Sharjyless  v.  Mayor,  21  Penn.  St.  147 ;  Com- 
monwealth V.  Perkins,  43  Penn.  St.  400  ;  47  id.  489  ;  Copes  v.  Charles- 
ton, 10  Rich.  (S.  C.)  491 ;  Uarcourt  v.  Good,  39  Tex.  455  ;  Laicson  v. 
Bailway  Co.,  30  Wis.  597 ;  Mitchell  v.  Burlington,  4  Wall.  (U.  S.) 
270.     But  see,  as  opposed   to  this  power,  Hanson  v.   Vernon,  2'  Iowa, 
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28  ;  1  Am.  Rep,  215  ;  People  v.  Tow^isliip  Board  of  SaleTn^  20 
Midi.  452 ;  4  Am.  Rep.  400  ;  Rogan  v.  Watertovm,  30  Wis.  259. 
So,  Avliile  municipal  corporations  mav  be  compelled  by  legislative 
enactment  to  provide  for  the  construction  and  maintenance  of 
improvements  of  a  public  character  exclusively,  or  to  enter  into 
a  contract  for  an  exclusively  public  purpose,  they  cannot  be  com- 
pelled to  contract  for  a  private  purpose  or  to  aid  in  the  construction 
of  works  which,  although  beneficial  to  the  public  in  some  respects,  are 
essentially  private  in  their  character.  See  Thompson  v.  Pittston,  59 
Me.  545 ;  Jenkins  v.  Andover,  103  Mass.  94 ;  Weismer  v.  Village  of 
Douglas,  64  N.  Y.  (19  Sick.)  91 ;  S.  C,  21  Am.  Rep.  586  ;  Park  Com- 
missioners V.  Detroit,  2S  Mich.  228  ;  S.  C,  15  Am.  Rep.  202 ;  Allen  v. 
Inhabitants  of  Jay,  60  Me.  124 ;  S.  C,  11  Am.  Rep.  185  ;  Commercial 
Bank  v.  City  of  Ma,  2  Dill.  (C.  C.)  353  ;  People  v.  Batchellor,  53 
K  Y.  (8  Sick.)  128;  S.  C,  13  Am.  Rep.  480;  Williams  y.  Town  of 
Duaneshurgh,  QQ  IS".  Y.  (21  Sick.)  129  ;  Loan  Association  v.  Topeka, 
20  Wall.  655.     See,  also.  Opinions  of  the  Judges,  58  Me.  590  et  seq. 

An  authority  to  a  municipal  corporation  to  subscribe  for  stock  in  a 
railway  company,  "as  fully  as  any  individual,"  authorizes  also  the  issue 
by  the  corj)oration  of  its  negotiable  bonds  in  payment  for  the  stock. 
Commonv^ealth  v.  Pittsburg,  41  Penn.  St.  278  ;  Seybert  v.  Pittsburg, 
1  Wall.  (U.  S.)  2Y2. 

Where  the  power  to  issue  bonds  in  aid  of  a  railway  or  other  similar 
enterprise  does  not  exist,  such  bonds  are  void  even  in  the  hands  of  an 
innocent  purchaser  for  value.  Williamson  v.  City  of  Keokuk,  44  Iowa, 
88  ;  Clay  v.  Nicholas  County  Court,  4  Bush  (Ky.)?  1^4  ;  Police  Jury 
V.  Britton,  15  Wall.  (U.  S.)  566.  And  where  the  supervisors  of  a 
county  possess  no  authority  to  make  a  subscription  or  issue  bonds  to  a 
railroad  company,  in  the  first  instance,  without  the  previous  sanction 
of  the  qualified  voters  of  the  county,  they  cannot  ratify  a  subscription 
to  the  company  already  made  without  sach  authorization.  Marsh  v. 
Fulton  Co.,  10  id.  6T6.  And  see  McPherson  v.  Foster,  43  Iowa,  48 ; 
22  Am.  Rep.  215.  But  if  it  appears  that  the  bonds  issued  show  by  their 
recitals  that  the  power  was  exercised  in  the  manner  required  by  the 
legislature,  and  that  the  bonds  were  issued  in  conformity  with  those 
regulations  and  pursuant  to  those  conditions  and  qualifications,  proof  that 
any,  or  all,  of  those  recitals  are  incorrect  will  not  constitute  a  defense  to 
the  corporation  in  a  suit  on  the  bonds  or  coupons,  if  it  appears  that  it 
was  the  sole  province  of  the  municipal  officers  who  executed  the  bonds  to 
decide  whether  or  not  there  had  been  an  antecedent  compliance  with 
the  regulation,  condition,  or  qualification  which  it  is  alleged  was  not 
fulfilled.      St.  Joseph  Tovmship  v.  Rogers,  16  Wall.  (U.  S.)  644.    And 
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see  Commissioners  of  Knox  Co.  v.  Aspinwall,  21  How.  (U.  S.)  539. 
An  act  of  the  legislature  authorizing  a  municipal  corporation  to  sub- 
scribe for  stock  in  railroads,  and  to  issue  bonds  to  pay  for  the  same,  does 
not  authorize  it  to  contribute  to  a  railroad  by  indorsing  its  bonds ;  and, 
upon  the  complaint  of  a  tax  payer  or  citizen  of  the  corporation,  a  court 
of  equity  will  enjoin  such  indorsement  Blake  v.  Mayor,  etc.,  of 
Macon,  53  Ga.  172. 

§  6.  To  enact  ordinances.  When  the  municipal  charter  or  act  of 
incorporation  is  silent  as  to  the  power  to  pass  by-laws  or  ordinances,  the 
municipal  body  has  the  power,  incidental  to  all  corporations,  to  enact 
appropriate  by-laws.  Ante,  Vol.  2,  326.  And  it  is  held  that  a  special 
grant  of  power  by  the  legislature  to  a  municipal  corporation  to  adopt 
ordinances  on  enumerated  subjects  connected  with  its  municipal  affairs, 
is  in  addition  to  the  incidental  power  of  the  corporation.  State  v.  Mayor, 
etc.,  of  Morristown,  33  N.  J.  Law,  57.  See,  generalh',  on  this  point, 
Taylor  v.  Griswold,  2  Green  (N.  J.  L.),  222 ;  Heisevibrittle  v.  Charles- 
ton, 2  McMull.  (S.  C.)  233 ;  Commonwealth  v.  Turner,  1  Cush.  493  ; 
Des  Moines  Gas  Company  v.  City  of  Des  Moines,  4-1  Iowa,  505 ; 
State  V.  Ferguson,  33  N.  H.  424 ;  Collins  v.  Hatch,  18  Ohio,  523 ; 
Williams  v.  Augusta,  4  Ga.  509.  The  power  to  enact  and  enforce 
ordinances  has  always  formed  an  essential  feature  in  the  creation  of 
municipal  corporations,  and  if  the  organic  law  contains  nothing  restrict- 
ing its  exercise  to  any  particular  part  of  the  municipal  body,  it  may  be 
conferred  upon  the  mayor  or  common  council,  or  the  latter  body  alone, 
or  any  other  department  of  the  municipal  government,  as  may  appear 
to  be  most  just  and  expedient  in  the  judgment  of  the  legislature. 
People  V.  Special  Sessions,  7  Hun  (N.  Y.),  214 ;  Blazier  v.  Miller,  10 
Hun,  435. 

No  by-law  of  a  corporation  can  enlarge  or  vary  its  corporate  powers. 
Andrews  v.  Insurance  Co.,  37  Me.  256;  Thompson  v.  Carroll,  22 
How.  (U.  S.)  422.  And  see  Mays  v.  Cincinnati,  1  Ohio  St.  268.  A 
power  vested  b}''  legislation  in  a  city  corporation,  to  make  by-laws  for 
its  own  government  and  the  regulation  of  its  own  police,  cannot  be 
construed  as  imparting  to  it  the  power  to  repeal  the  general  laws  in 
force,  or  to  supersede  their  operation  by  any  of  its  ordinances.  Such  a 
power,  if  not  expressly  conferred,  cannot  arise  by  mere  implication, 
unless  the  exercise  of  the  power  given  be  inconsistent  with  the  previ- 
ous law,  and  does  necessarily  operate  as  its  repeal  pro  tanto.  Nor  can 
the  presumption  be  indulged  that  the  legislature  intended  that  an  ordi- 
nance passed  by  the  city  should  be  superior  to,  or  take  tlie  place  of,  the 
general  law  of  the  State  upon  the  same  subject.  March  v.  Common- 
wealth, 12  B.  Monr.  (Ky.)  25. 
Vol.  IY.—  77 
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It  is  not  essential  to  the  validity  of  an  ordinance  executing  powers 
conferred  by  the  legislature,  that  it  should  state  or  indicate  the  power 
in  execution  of  which  the  ordinance  was  passed.  If  it  state  no  partic- 
ular power  as  its  basis,  it  will  be  regarded  as  emanating  from  that  power 
which  would  have  warranted  its  passage.  If  two  such  powers  exist,  it 
may  be  imputed  to  either,  in  conformity  to  which  its  provisions  and 
pre-requisites  show  that  it  has  been  adopted.  If  in  these  respects,  in 
accordance  with  both,  no  incongruity  or  injustice  can  result  in  regard- 
ing it  as  the  offspring  of  both,  or  either  of  the  powers.  Methodist 
Protestant  Church  v.  Mayor,  etc.,  of  Baltimore,  6  Gill  (Md.),  391,  399. 
So,  under  a  power  to  enact  an  ordinance  if  deemed  necessary,  the  ne- 
cessity for  its  enactment  being  implied  from  its  mere  passage  need  not 
be  recited  in  the  ordinance,  nor  averred  in  proceedings  to  enforce  it. 
Stuyvesant  v.  Mayor,  etc.,  of  New  York,  Y  Cow.  588;  Young  v.  City 
of  St.  Louis,  47  Mo.  492.  And  see  Fisher  v.  Vaughan,  10  U.  C.  Q. 
B.  492.  But  if  the  charter  requires  the  necessity  to  be  expressed  by 
ordinance  or  resolution,  the  declaration  of  the  necessity  is  indispensable 
to  give  jurisdiction,  and  without  it  the  whole  proceeding  is  a  nullity. 
Hoyt  V.  City  of  East  Saginaw,  19  Mich.  39  ;  S.  C,  2  Am.  Rep.  76. 

Every  by-law  or  ordinance  of  a  municipal  corporation  must  be  7'ea- 
sonable  {Whyte  v.  Mayor,  etc.,  of  Nashville,  2  Swan  [Tenn.],  364; 
State  V.  Freeinan,  38  N.  H.  426 ;  State  v.  Overton,  4  Zabr.  [N.  J.]  435  ; 
Commonwealth  v.  Worcester,  3  Pick.  462  ;  Clason  v.  City  of  Milwaukee, 
30  Wis.  316)  ;  and,  ordinarily,  the  question  whether  a  by-law  is  reason- 
able and  valid  is  one  of  law  for  the  court.  Id.  That  it  is  solely  a 
question  for  the  court  in  every  case,  see  Vol.  2,  328,  and  cases  cited. 
See,  also,  State  v.  Mayor,  etc.,  37  N.  J.  Law,  348.  A  by-law  must 
likewise  be  general,  fair,  and  impartial  (6%^6'C^^o  v.  Bumpff,  45  111.  90  ; 
DeBen  v.  Gerard,  4  La.  Ann.  30 ;  City  of  STireveport  v.  Levy,  26  id. 
671  ;  21  Am.  Rep.  553)  ;  thus,  a  by-law  which  shall  permit  one  person 
to  carry  on  a  dangerous  business,  and  prohibit  another,  who  has  an 
equal  right,  from  carrying  on  the  same  business,  cannot  be  sustained 
{Mayor  of  Hudson  v.  Thome,  7  Paige,  261  ;  Tugman  v.  Chicago,  78 
111.  405) ;  nor  will  a  by-law  or  ordinance  be  sustained,  that  is  oppressive 
in  its  character  {Mayor  of  Memphis  v.  Winfield,  8  Humph.  707 ;  St. 
Louis  V.  Weher,  44  Mo.  547) ;  nor  if  it  contravenes  a  common  right 
{Hayden  v.  Noyes,  5  Conn.  391) ;  unless  the  power  to  do  so  be  plainly 
conferred  by  legislative  grant.  Taylor  v.  Griswold,  2  Green  (N.  J. 
L.),  222. 

§  7.  Recording  or  publishing  ordinances.  If  municipal  ordi- 
nances are  required  to  be  published  before  going  into  effect,  the  require- 
ment is  essential,    and  the  publication   must  be  made  in  the  mode 
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designated.  State  v.  Mayor,  etc.,  of  Hohoken,  38  jST.  J.  Law,  110 ; 
Iligley  v.  Bunoe,  10  Conn.  567.  See,  also,  Matter  of  Anderson,  60 
IN".  Y.  (15  Sick.)  457.  Otherwise,  a  penalty  cannot  be  enforced  under 
them.     Barnett  v.  Newarh,  28  111.  62. 

Wliere  a  city  is  required  to  promulgate  its  ordinances,  the  publication 
of  an  ordinance  in  a  newspaper  in  which  the  ordinances  are  usually 
published,  is  a  sufficient  promulgation,  though  there  may  be  other 
newspapers  within  the  gity.  Truchelut  v.  City  Council,  1  Nott  &  Mc. 
(S.  C.)  227.  And  the  publication  of  a  town  ordinance  is  held  not  to  be 
invalid,  because  the  newspaper  in  which  it  appears  is  published  in  an- 
other town,  if  it  is  the  paper  of  general  circulation  in  the  town  enacting 
the  ordinance.     Tisdale  v.  Minonh,  46  111.  9. 

A  notice  to  pave,  placed  on  an  abutter's  premises,  but  under  a  stone 
which  covered  it  entirely,  was  held  not  to  be  a  compliance  with  an  ordi- 
nance requiring  such  notice  to  be  "  left  or  placed  on  the  premises." 
Philadelphia  v.  Edwards,  78  Penn  St.  62. 

Parol  evidence  of  resolutions  is  held  to  be  competent  where  the 
charter  does  not  require  them  to  be  recorded,  and  no  record  thereof 
has  been  made.  Darlington  v.  Commonwealth,  41  Penn.  St.  68.  So, 
where  a  city  fails  to  provide  any  book  for  the  record  of  its  ordinances, 
but  its  ordinances,  after  their  passage  and  approval,  are  placed  and 
kept  on  file  in  the  office  of  the  city  clerk,  and  a  third  party  obtains  a 
duly  certified  copy  of  an  ordinance  so  placed  and  k(»pt  on  file,  and  acts 
in  good  faith  upon  such  ordinance,  and  is  induced  partly  thereby  to 
make  a  large  expenditure  of  money,  in  a  subsequent  controversy  be- 
tween such  city  and  such  third  parties  or  their  assigns,  the  rule  of 
equitable  estoppel  will  apply  to  such  city,  and  the  due  passage  and 
existence  of  the  ordinance  may  be  shown  by  parol  testimony.  City  of 
Troy  V.  Atchison,  etc.,  R.  R.  Co.,  11  Kans.  519 ;  13  id.  70. 

A  charter  provision  requiring  ordinances  and  the  date  of  their  pub- 
lication to  be  recorded,  and  the  record  to  be  signed  by  the  mayor  and 
recorder,  does  not  make  such  record  a  condition  precedent  to  the 
validity  and  operation  of  an  ordinance  regularly  adopted  by  the  com- 
mon council,  unless  that  consequence  is  clearly  expressed.  Stevenson 
v.  Bay  City,  26  Mich.  44.  And  see  Blanchard  v.  Bissel,  11  Ohio  St. 
96.  But  see  Kepner  v.  Commonwealth,  40  Penn.  St.  124 ;  Taylor  v. 
Paliner,  31  Cal.  241 ;  Dey  v.  Jersey  City,  19  N.  J.  Eq.  412. 

§  8.  Validity  of  ordinances.  See  ante,  609,  §  6.  City  ordinances 
conflicting  with  the  constitution  or  with  statutes  are  invalid  {Mayor,  etc., 
v.  JSussey,  21  Ga.  80) ;  such,  for  instance,  is  an  ordinance  which  gives 
to  one  sect  a  privilege  which  it  denies  to  another.  City  of  Shreve- 
part  V.  Levy,  26  La.  Ann.  671 ;  21  Am,  Rep.  553.     So,  where  an  act 
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is  a  criminal  offense  indictable  in  the  superior  courts,  an  ordinance  of  a 
city  or  town,  making  such  act  a  criminal  offense  punishable  by  fine  or 
imprisonment,  is  void.  Town  of  Washingto7i  v.  Ilanvinond,  76  N.  C. 
33. 

Where  a  by-law  consists  of  several  distinct  and  independent  parts, 
some  of  which  are  void,  because  not  authorized  by  the  charter,  this 
does  not  affect  the  validity  of  the  other  independent  provisions. 
Shelton  V.  Mobile^  30  Ala.  540.  And  see  Second  Municipality  v. 
Morga/)i,  1  La.  Ann.  111.  But  if  part  of  a  by-law,  or  ordinance,  or 
resolution  of  a  city  council  is  void,  another  essential  and  connected 
part  of  the  same  is  also  void.  State  v.  Mayor,  etc.,  of  liohoTcen,  38 
N.  J.  Law,  110. 

In  some  cases  a  corporation  may,  consistently  with  general  law, 
further  regulate  by  ordinance  subjects  already  regulated  by  statute. 
State  V.  Welch,  36  Conn.  215;  Iluddleson  v.  Eitjjin,  6  Ohio  St.  604. 
In  a  city,  property  of  every  description  is  much  more  liable  to  the  dep- 
redations, and  individuals  are  far  more  frequently  subjected  to  petty 
annoyances,  at  the  hands  of  the  evil  disposed  than  in  the  country ; 
and  the  local  governments  may  provide,  by  ordinance,  reasonable  ad- 
ditional protection  against  them.  The  same  act  may  constitute  an 
offense  both  against  the  State  and  the  municipal  government,  and  both 
may  punish  it  without  infringing  any  constitutional  right.  City  of 
Brownville  v.  Coolc,  4  Neb.  101.  See  State  v.  Charleston,  12  Rich. 
(S.  C.)  L.  480. 

But  a  city  ordinance  authorizing  a  police  officer  to  make  an  arrest 
for  a  breach  of  the  ordinances  of  the  corporation,  not  committed  in  his 
presence,  without  a  warrant,  is  inconsistent  with  the  general  law  of  the 
land,  and  a  police  officer  cannot  justify  such  an  arrest  under  the  ordi- 
nance. Pesterfield^.  Vichers,  3  Coldw.  (Tenn.)  205.  See  post,  648,  art. 
5,  §  2.  And  it  is  held  that  power  under  a  charter  to  make  by-laws  and 
punish  their  infraction  by  fine  or  imprisonment  does  not  authorize 
imprisonment  for  non-payment  of  a  fine  imposed  by  a  by-law. 
Brieswick  v.  Mayor  of  Brmiswick,  51  Ga.  639 ;  S.  C,  21  Am.  Rep. 
240.     Yol.  3,  313. 

§  9.  Construction  of  ordinances.  Effect  must  be  given,  if  possible, 
to  all  ordinances  regularly  passed,  and  within  the  powers  conferred  by 
the  charter.  See  Merrimn  v.  j^ew  Orleans,  14  La.  Ann.  318  ;  Com- 
monwealth V.  MohertsoJi,  5  Cush.  438.  Thus,  although  a  city  ordi- 
nance in  relation  to  the  widening,  laying  out,  etc.,  of  streets,  be  con- 
fused, yet,  if  by  careful  reading,  aided  by  a  map,  it  is  intelligible,  it 
will  not  be  void  for  uncertainty.  State  v.  City  of  Plainfield,  38  N. 
J.  Law,  95. 

But  an  ordinance  in  its  natm-e  highly  penal  is  to  be  strictly  con- 
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strued.  Krichle  v.  Comynonwealth^  1  B.  Monr.  361.  Thus,  where 
an  ordinance  required  that  the  party  should  be  served  witli  notice, 
it  was  lield  that  jy^rsonal  notice  was  necessary.  St.  Louis  v.  Goebel, 
32  Mo.  295.     See  City  Coiondl  v.  Blake,  12  Rich.  (S.  C.)   66. 

Ordinances  directing  the  mere  repairing  or  repaying  of  streets,  etc., 
enjoined  upon  municipal  corporations  as  duties,  are  ininisterial  ordi- 
nances ;  those  directing  new  streets  to  be  opened,  etc.,  by  which  the 
property  of  individuals  is  taken  or  affected,  ?iYQ  judicial.  So,  where 
the  corporation  is  authorized  to  require  paving,  not  as  ordinary  repairs, 
but  upon  specified  conditions  and  to  impose  the  burden  on  a  specific 
class,  the  ordinance  is  judicial.     Camden  v.  Mulford,  26  N.  J.  Law,   49. 

§  10.  Effect  of  ordinances.  An  ordinance  of  a  municipal  corpora- 
tion, like  a  State  law,  can  have  no  extraterritorial  force,  unless  the 
power  be  plainly  conferred  upon  the  corporation  {Strauss  v.  Pontiac, 
40  111.  301  ;  Plymouth  v.  Pettijohn,  4  Dev.  [K.  C]  591  ;  Neio  Orleans 
V.  Anderson,  9  La.  Ann.  323) ;  but,  as  in  the  case  of  any  other  law, 
•when  persons  or  property  come  within  its  territory,  they  are  under  its 
authority.  Gosselhik  v.  Campbell,  4  Iowa,  296  ;  Ileland  v.  Lowell,  3 
Allen,  407 ;  LLorney  v.  Sloan,  1  Ind.  266 ;  Whitfield  v.  Lonyest,  6 
Ired.  (N.  C.)  268  ;  Reed  v.  People,  1  Park.  (N.  Y.)  481.  In  a  prosecu- 
tion under  an  ordinance  of  a  city,  the  ordinance  should  be  pleaded  and 
proved.  Courts  do  not  take  judicial  notice  of  them.  Wino7ia  v. 
Bxirlce,  23  Minn.  254 ;  Goodrich  v.  Brown,  30  Iowa,  291. 

A  charter  power  conferred  upon  a  city,  in  ordinary  terms,  "  to  enact 
ordinances  necessary  for  government,"  does  not  extend  to  a  power  to 
grant  to  individuals  a  franchise  of  building  a  toll-gate  across  a  river 
flowing  through  the  city.      Williams  v.  Davidson,  43  Tex.  1. 

§  11.  Enforcement  of  ordinances.  The  law  implies  a  promise  by 
every  member  of  a  corporation  to  pay  all  the  penalties  incurred  for  his 
violation  of  the  by-laws  thereof;  and  if  the  mode  of  enforcing  pay- 
ment is  not  pointed  out,  the  corporation  may  sue  for  the  penalties  iu 
any  competent  court.  Llesketh  v.  Braddock,  3  Bm-r.  1858 ;  Lsra^l  v. 
Jacksonville,  1  Scam.  (111.)  290  ;  Goates  v.  Mayor,  7  Cow.  585 ;  City  v. 
Duveau,  4  Phil.  (Penn.)  145  ;  Ewhanks  v.  Ashley,  36  111.  178 ;  Columhia 
v.  JIai'rison,  2  Const.  (S.  C.)  Rep.  215.  And  a  municipal  corporation 
de  facto  as  well  as  a  corporation  dejure  can  maintain  an  action  for  a 
penalty.  Hamilton  v.  Carthage,  24  111.  22.  If,  however,  the  mode  of 
enforcing  a  by-law  or  ordinance  is  prescribed  by  the  charter  or  incor- 
porating act,  that  mode  must  be  pursued.  Weeks  \.  Forman,  1  Ilarr. 
(N.  J.)  237 ;  Brown  v.  Mayor  of  Molile,  23  Ala.  722  ;  Hart  v.  Mayor 
of  Albany,  9  Wend.  571  ;  Williamson  v.  Common loealth,  4  B.  Monr. 
(Ky.)  146.     And  see  City  of  BrownvilU  v.  Cook,  4  Xeb.  101 ;  McNulty 
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V.  Connew^  50  Ind.  569  ;  Goldthwaite  v.  City  Council  of  Montgomery y 
50  Ala.  486.  See,  as  to  the  power  of  a  municipal  corporation  to  suspend 
the  operation  of  an  ordinance.  Rill  v.  Board  of  Aldermen,  72  N.  C. 
55  ;  S.  C,  21  Am.  Rep.  451. 

§  12.  Regulation  of  streets,  etc.  The  legislature  of  the  State,  as 
the  representative  of  the  public  at  large,  has  full  and  paramount  au- 
thority over  all  public  ways  and  public  places.  O'Connor  v.  Pittsburgh^ 
18  Penn.  St.  18T  ;  Bciird  v.  Rice,  63  id.  489  ;  Litchfield  v.  Yernon,  41 
K  Y.  (2  Hand)  123;  Jam^s  River  Co.  v.  Anderson,  12  Leigh  (Va.), 
286.  But,  instead  of  exercising  this  authority  directly,  the  legislature 
may  authorize  it  to  be  exercised  by  local  or  municipal  authorities. 
Sinton  V.  AsKbury,  41  Cal.  525.  And  in  this  country,  it  is  usual  for 
the  legislature  to  confer  upon  municipal  corporations  very  extensive 
powers  as  it  respects  streets  and  public  ways  within  their  limits,  and 
the  uses  to  which  they  may  be  appropriated.  And  a  city,  by  virtue  of 
its  corporate  authority,  may  regulate  the  use  of  the  streets,  etc.,  and  is 
the  representative  of  the  public,  to  vindicate  the  public  right,  though 
without  ownership  of  the  soil,  or  easement.  Duhuque  v.  Moloney,  9 
Iowa,  450.     And  see  Inhabitants  v.  New  Orleans,   14  La.  Ann.  452. 

The  power  to  open  streets  in  a  city  implies  the  power  to  establish 
the  grade  of  such  streets  {^Himmelman  v.  Hoadley,  44  Cal.  213)  ;  and 
a  power  to  regulate  the  grade  of  streets  includes  the  power  to  re-grade. 
Creal  v.  Keokuk,  4  Greene  (Iowa),  47.  So,  municipal  power  to  regu- 
late streets  and  sidewalks  includes  the  power  to  determine  the  width  of 
each.  State  v.  Morristown,  33  N.  J.  Law,  57.  A  municij)al  corpora- 
tion having  power  to  grade  streets,  etc.,  likewise  has  power  to  make 
contracts  respecting  the  same,  in  regard  to  the  work  to  be  done,  and 
the  compensation  to  be  paid.  Sturtevants  v.  Alton,  3  McLean  (C.  C), 
393.  See,  also,  People  v.  Flagg,  17  N.  Y.  (3  Smith)  584.  And  the 
right  to  fit  up  a  building  for  city  or  public  purposes,  and  to  provide 
suitable  accommodations  for  the  transaction  of  the  city  business,  is  a 
necessary  incident  to  the  administration  of  every  municipal  govern- 
ment. People  V.  Harris,  4  Cal.  9.  So,  although  the  fee  of  the  streets 
of  a  city  may  be  in  the  adjoining  proprietor,  subject  to  the  public 
easement,  yet  the  city,  by  virtue  of  its  general  authority  over  streets, 
may  cause  sewers  to  be  made  therein  {Fisher  v.  Harrisburg,  2  Grant's 
[Penn.]  Cas.  291 ;  Kelsey  v.  King,  32  Barb.  410 ;  S.  C.  afiirmed,  33 
How.  39  ;  Cone  v.  Hartford,  28  Conn.  363) ;  and  the  owner  is  not 
entitled  to  have  his  damages  assessed  as  for  a  new  use  or  servitude.  Id. 
See,  also.  West  v.  Bancroft,  32  Vt.  367.  And  when  the  act  of  incor- 
poration confers  power  on  the  corporation  to  control  its  streets,  and  its 
duty  is  to  improve  them  so  as  to  afford  a  safe  and  easy  transit,  it  may 
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construct  a  bridge  across  a  stream  dividing  the  streets,  and  issue  its 
bonds  to  pay  for  the  same.  Mullarhy  v.  Cedar  Falls,  19  Iowa,  21 ; 
Chicago  v.  Powers,  42  Ilh  169 ;  Corey  v.  Bice,  4  Lans.  (N.  Y.)  141. 

The  power  to  grade  and  improve  streets  is  a  continuing  one,  unless 
the  contrary  be  indicated,  and  the  power  may  be  exercised  from  time  to 
time,  as  the  wants  of  the  municipality  may  require.  Gall  v.  Cincin- 
nati, 18  Ohio  St.  563  ;  Ifarst  v.  St.  Paul,  etc.,  R.  R.  Co.,  22  Minn. 
118 ;  New  Haven  v.  Sargent,  38  Conn.  50 ;  S.  C,  9  Am.  Rep.  360 ; 
Smith  V.  Washington,  20  How.  (U.  S.)  135.  And  of  the  necessity  or 
expediency  of  its  exercise,  the  governing  body  of  the  corporation,  and 
not  tlie  courts,  are  the  judges.  McCormaclc  v.  Patchin,  53  Mo.  33  ; 
S.  C,  14  Am.  Rep.  440 ;  Marhham  v.  Mayor,  23  Ga.  402 ;  Plum  v. 
Canal  Company,  2  Stockt.  (N.  J.)  256.  It  is  likewise  settled  law  that, 
unless  expressly  so  declared  by  charter  or  statute,  a  municipal  corpora- 
tion is  not  liable  to  property  owners  for  the  consequential  damages 
necessarily  resulting  fi'om  either  establishing  a  grade  or  changing  an 
established  grade  of  streets,  although  improvements  were  made  in  con- 
formity with  the  first  grade.  Id. ;  Hovey  v.  Mayo,  43  Me.  322 ;  City 
of  Delphi  Y.  Evans,  36  Ind.  90;  S.  C,  10  Am.  Rep.  12;  Creal  v. 
Keokuk,  4  G.  Greene  (Iowa),  47 ;  Green  v.  Reading,  9  Watts,  382. 
See  Louisville  v.  Rolling  Mill  Co.,  3  Bush  (Ky.),  416. 

Express  legislative  sanction  is  requisite  to  warrant  the  laying  down 
of  gas  pipes  in  the  public  highways  in  Great  Britain.  Queen  v.  Gas 
Co.,  2  El.  &  El.  651 ;  Galhreath  v.  Armour,  4  Bell's  App.  Cas.  374; 
Reg.  V.  Sheffield  Gas  Co.,  22  Eng.  Law  &  Eq.  200.  And  see  Boston 
V.  Richardson,  13  Allen,  160.  So,  in  this  country,  it  is  considered  that 
the  right  to  use  the  streets  of  a  city  for  the  purpose  of  laying  pipes  to 
convey  gas,  is  a  franchise,  and  as  such  can  only  emanate  directly  or  in- 
directly from  the  legislature.  State  v.  Cincinnati  Gas.,  etc.,  Co.,  18 
Ohio  St.  262.  And  see  Milhau\.  Sharp,  15  Barb.  210;  Norwich 
Gas  Co.  V.  Norwich  City  Gas  Co.,  25  Conn.  10.  That  the  legislature 
may  confer  upon  a  private  corporation  the  exclusive  right  to  manu- 
facture and  sell  gas,  and  to  erect  works  and  ]iiy  pipes  therefor,  within 
the  limits  of  a  municipal  corporation,  see  State  v.-  Milioaukee  Gas 
Light  Co.,  20  Wis.  454  ;  S.  C,  9  Am.  Rep.  598. 

The  use  of  streets  for  the  purpose  of  laying  down  water-pipes  rests 
upon  the  same  principles  as  their  use  for  sewers  and  gas-pipes.  The 
erection  of  water-works,  to  supply  a  city  and  its  inhabitants  with  water, 
falls  naturally  and  legitimately  within  the  ordinary  powers  of  its  oliar- 
ter  of  incoqw ration,  and  the  exercise  of  this  power  within  the  limits  of  its 
charter  needs  no  enabling  act  by  tlie  legislature.  See  Kelsey  v.  King,  32 
Barb.  410 ;  West  v.  Bancroft,  32  Vt.  367  ;  City  of  Memphis  v.  Mem- 
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'phis  Water  Co.,  5  Heisk.  (Tenn.)  495.  If  not  expressly,  or  by  necessary 
implication,  forbidden  by  the  Constitution,  the  legislature  may  grant 
to  a  private  company,  for  a  term  of  years,  the  exclusive  use  of  the 
streets  and  alleys  for  the  erection  of  water-works  therein,  and  thus 
revoke  the  power  of  the  city  to  use  them ;  and  this  without  entitling 
either  the  city  or  the  abutters  to  compensation.  Id. 

In  general,  the  streets  of  cities  or  villages  may  be  appropriated  for 
any  public  use  which  is  consistent  and  in  harmony  with  their  use 
as  public  highways.  And  new  discoveries  make  new  uses  ;  thus,  tele- 
graph poles  run  on  highways  all  over  the  land.  But  legislative  sanc- 
tion directly  given,  or  conferred  through  municipal  action,  is  required 
to  authorize  the  use  of  streets  for  the  last-mentioned  purpose.  And  if 
such  poles  be  erected  within  the  limits  of  a  street  or  highway  without 
such  sanction,  they  will  be  treated  as  nuisances.  Reg.  v.  Telegraph 
Co.^  9  Cox's  Cr.  Cas.  1Y4 ;  Commonwealth  v.  Boston,  97  Mass.  555. 

When  it  is  considered  that  highways  are  public  for  other  purposes 
than  traveling,  for  shade  trees  and  sidewalks,  by  legislative  enactment, 
and  for  sewers,  lamps,  gas  and  water-pipes,  public  wells  and  cisterns,  and 
that  these  uses  are  in  harmony  with  the  uses  of  a  public  highway  when 
they  do  not  obstruct  travel,  the  further  conclusion  is  i-eadily  reached  that 
the  law  will  sanction  the  erection  of  a  work  of  art,  such  as  an  ornamental 
statue,  without  thereby  trespassing  in  any  respect  on  the  rights  of  the 
owner  of  the  soil,  w^ho  holds  strictly  subordinate  to  public  use.  Hence 
it  is,  that  statues  of  men,  and  in  commemoration  of  great  public  events, 
are  now  considered  as  the  legitimate  belongings  of  public  places. 
Tompkins  v.  Hodgson,  2  Hun  (N.  Y.),  146  ;  S.  C,  4  N.  Y.  Sup.  Ct. 
(T.  &  C.)  435.  But  whatever  interferes  unreasonably  and  unnecessa- 
rily with  the  public  right  of  free  and  unobstructed  transit  over  streets, 
sidewalks,  and  alleys,  is  a  nuisance,  which  a  city  council  may  well  pro- 
hibit by  ordinance.  Thus,  a  city  having  "  the  care,  supervision,  and 
control  of  streets,  squares,  and  commons "  within  its  limits,  may,  by 
ordinance,  prohibit  the  appropriation  of  these  to  private  use,  such  as 
sales  by  individuals  at  auction  thereon,  or  upon  the  sidewalks  or  streets. 
White  V.  Kent,  11  Ohio  St.  550 ;  Shelton  v.  MoUle,  30  Ala.  540.  And 
see  Hawley  v.  Harrall,  19  Conn,  142 ;  Pedrick  v.  Bailey,  12  Gray, 
161 ;  Philadelphia  v.  Railroad  Co.,  58  Penn.  St.  253  ;  Smith  v. 
Leavenworth,  15  Kans.  81 ;  Lutterloh  v.  Mayor  of  Cedar  Keys,  15 
Pla.  306  ;  Dill,  on  Mun.  Corp.,  §  538. 

A  municipal  corporation,  authorized  "  to  locate  and  establish  streets 
and  vacate  the  same,"  may  vacate  any  street,  and  the  right  to  vacate  is 
not  confined  to  the  streets  which  the  city  may  "  locate  and  establish," 
and  this  power,  when  discreetly  exercised,  will  not  be  restrained  when 
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no  material  injury  results  therefrom.  Gray  v.  Iovm  Land  Co.,  26 
Iowa,  387.  And  see  Baird  v.  Bice,  63  Penn.  St.  489 ;  Bailey  v. 
Railroad  Co.,  4  Harr,  (Del.)  389  ;  Biggs  v.  Board  of  Education  of 
Detroit,  27  Midi.  262.  Upon  the  discontinuance  of  an  easement  in  a 
public  highway,  the  freehold,  or  soil,  generally  reverts  to  the  owner  of 
the  land.  Harris  v.  Elliott,  10  Pet.  (U.  S.)  26.  See  Kimhall  v. 
Kenosha,  4  Wis.  321. 

The  power  of  a  city  over  its  streets  and  the  right  of  the  public  to 
them  extends  upward  indefinitely  for  the  purpose  of  their  preservation, 
safe  use,  and  enjoyment ;  and  the  duty  of  a  city  in  this  respect  is  com- 
mensurate with  its  power.  Grove  v.  City  of  Fort  Wayne,  45  Ind.  429  ; 
15  Am.  Rep.  262. 

The  corporate  authorities  of  a  city  hold  the  public  streets  in  trust  for 
the  use  of  the  public.  Where  the  municipality  possesses  the  fee  in 
such  streets,  although  in  trust  for  public  uses,  it  may  maintain  eject- 
nnent  against  any  one  who  wrongfully  intrudes  upon,  or  occupies,  or 
detains  the  property.  Where  the  adjoining  proprietor  retains  the  fee, 
the  right  to  the  possession,  use  and  control  of  the  street  by  the  munici- 
pality is  regarded  as  a  legal,  and  not  a  mere  equitable,  right.  Chicago 
V.  Wright,  Q>':i  111.  318  ;  Winona  v.  Huff,  11  Minn.  119  ;  Dumrner  v. 
Jersey  City,  1  Spencer  (N.  J.),  86. 

In  Great  Britain  legislative  sanction  is  requisite  to  enable  the  town 
or  others  to  occupy  the  streets  or  highways  for  the  purpose  of  a  horse 
or  street  railway  {Queen  v.  Charlesworth,  16  Q.  B.  1012;  Beg.  v. 
Train,  9  Cox's  Cr.  Cas.  180) ;  and  such  is  doubtless  the  law  hi  this 
country.  City  Bailroad  Co.  v.  Memphis,  4  Coldw.  (Tenn.)  406  ;  Bos- 
ton V.  Bichardson,  13  Allen,  146 ;  Dill,  on  Mun.  Corp.,  §  568.  But  the 
ordinary  powers  of  municipal  corporations  are  usually  ample  enough, 
in  the  absence  of  express  legislation  on  the  subject,  to  authorize  them 
to  permit  or  refuse  to  permit  the  use  of  streets  within  their  limits  for 
street  railway  purposes.  Id.,  §  575  ;  Railroad  Co.  v.  Baltimore,  21 
Md.  93 ;  City  Baihoay  Co.  v.  Louisville,  4  Bush  (Ky.),  478  ;  Sixth 
Avenue  B.  B.  Co.  v.  Kerr,  45  Barb.  138 ;  S.  C.  affirmed,  28  How. 
382  ;  Franlffort  Passenger  Bailway  Co.  v.  Philadelphia,  58  Penn. 
St.  119;  Hinchrnan  v.  Paterson  Horse  Bailroad  Co.,  17  N.  J. 
Eq.  75  ;  Brown  v.  Duplessis,  14  La.  Ann.  842.  See  Coleman  v. 
Second  Avenue  Bailway  Co.,  38  N.  T.  (11  Tiff.)  201.  In  New  York 
the  use  of  a  street  for  a  horse  railway  is  considered  to  be  a  new  servi- 
tude, for  which  the  adjacent  owner  is  entitled  to  compensation.  Craig 
v.  Rochester,  etc.,  R.  R.  Co.,  39  N.  Y.  (12  Tiff.)  404.  And  see  Bloom- 
foeld,  etc.,  Gas  Light  Co.  v.  Calhins,  62  X.  Y.  (IT  Sick.)  386.  But  it 
is  the  prevailing  opinion  of  the  courts  that  a  steam  railway  is,  while  a 
Vol.  lY.— 78 
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horse  railway  is  not,  an  additional  servitude.  See  Jersey  City,  etc.,  It. 
R.  Co.  V.  Jersey  City,  etc.,  R.  R.  Co.,  20  N.  J.  Eq.  61 ;  Jlobart  \.  Rail- 
road Co.,  27  Wis.  194  ;  Fomerm/  v.  Railroad  Co.,  16  id.  640  ;  Com- 
monioealth  v.  Temjyle,  14  Gray,  75  ;  Street  RailwoAj  v.  Cumminsville, 
14  Ohio  St.  523.     See  jpost,  tit.  Railroads. 

A  by-law  of  a  city  forbidding  the  driving  of  horses  with  wagons, 
carts,  trucks  and  sleds  attached,  faster  than  a  moderate  footpace,  is 
held  to  be  reasonable,  and  within  the  ordinary  powers  of  a  city  gov- 
ernment, without  the  express  permission  of  the  legislature.  Common- 
wealth V.  Worcester,  Thach.  (Mass.)  Cr.  Cas.  100.  So,  under  a  power 
to  make  such  ordinances  "  respecting  streets,  wagons,  carts,  drays,  etc., 
as  to  the  council  shall  appear  necessary  for  the  security,  welfare  and 
convenience  of  the  city,"  an  ordinance  regulating  the  weight  which 
should  be  carried  on  loaded  wagons  over  the  streets  of  the  city  was 
held  to  be  legal  and  valid,  and  authorized  by  the  charter.  Nagle  v. 
City  Council  of  Atigiista,  5  Ga.  546.  But  an  ordinance  which  would 
operate  as  a  total  exclusion  of  the  right  of  the  citizen  to  pass  over  the 
streets  of  the  city,  with  his  loaded  wagon  and  team,  would  be  un- 
reasonable and  void  as  against  common  right.  Id.  See  Gartside  v. 
East  St.  Louis,  43  111.  47. 

A  city  ordinance,  providing  that  no  person  shall  maintain  an  awning 
before  his  door  without  the  consent  of  the  mayor  and  aldermen,  is 
reasonable,  and  an  awning  erected  without  such  consent  is  an  unlaw- 
ful obstruction.  PedricTi,  v.  Bailey,  12  Gray,  161 ;  Fox  v.  Winona, 
23  Minn.  10. 

So,  a  city  ordinance,  requiring  the  owners  of  lots  fronting  on  a 
certain  street  to  fix  curbstones  and  construct  a  way  in  front  of  their 
lot,  is  held  to  be  valid.  Faxson  v.  Sweet,  13  IST.  J.  Law,  196.  See, 
also,  Washington  v.  Nashville,  1  Swan  (Tenn.),  177;  Mayor  \.Maherry, 
6  Humph.  368. 

§  13.  Abating  nuisances.  In  order  to  secure  and  promote  the 
public  health,  safety  and  convenience,  municipal  corporations  are 
liberally  endowed  with  power  to  prevent  {Gregory  v.  City  of  New 
Yorli,  40  N.  Y.  [1  Hand]  273) ;  and  abate  nuisances.  Baker  v. 
Boston,  12  Pick.  184 ;  Kennedy  v.  Fhelps,  10  La.  Ann.  227.  See, 
also.  Van  Dyhe  v.  Cincinnati,  5  Disney  (Ohio),  532 ;  Dingley  v. 
Boston,  100  Mass.  544  ;  Lake  View  v.  Letz,  44  111.  81.  But  the  legis- 
lation of  a  municipal  corporation  must  be  subordinate  to  the  power 
to  which  it  owes  its  existence ;  and  the  cojnmon  council  may  not  de- 
clare any  thing  a  nuisance  which  cannot  be  detrimental  to  the  health 
of  the  city,  or  dangerous  to  its  citizen^^,  or  a  public  inconvenience,  and 
even  then  not  where  the  thing  complained  of  is  expressly  authorized 
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by  the  supreme  legislative  power  of  the  State.  State  v.  Jersey  City, 
5  Dutch.  (N.  J.)  170.  It  is  said  to  be  a  doctrine  not  to  be  tolerated 
in  this  country,  that  a  municipal  corporation,  without  any  general  laws 
either  of  the  city  or  of  the  State,  within  which  a  given  structure  can 
be  shown  to  be  a  nuisance,  can,  by  the  mere  declaration  that  it  is  one,  sub- 
ject it  to  removal  by  any  person  supposed  to  be  aggrieved,  or  even  by 
the  city  itself.  This  would  place  every  house,  every  business,  and  all 
the  jjroperty  in  the  city  at, the  uncontrolled  will  of  the  temporary  local 
authorities.  Miller,  J.,  in  Yates  v.  Milwaukee,  10  Wall.  497.  See, 
also.  Miller  v.  Burch,  32  Tex.  208  ;  S.  C,  5  Am.  Rep.  242 ;  Fye  v. 
Peterson,  45  Tex.  312 ;  Underwood  v.  Green,  42  K.  Y.  (3  Hand) 
140 ;  Darst  v.  Peoj^le,  51  111.  286  ;  S.  C,  2  Am.  Rep.  301 ;  Chicago, 
etc.,  R.  It.  Co.  V.  City  of  Joliet,  79  111.  25.     ^ee  ^ost,  tit.  Nuisances. 

It  has  been  held  that  the  power  possessed  by  a  municipal  cor])ora- 
tion  to  enact  "  by-laws  relating  to  nuisances  generally,"  authorized  an 
ordinance  prohibiting  the  keeping,  in  any  manner  whatsoever,  of  a 
bowling  alley  for  gain  or  hire,  such  a  place  being  a  public  nuisance  at 
common  hiw.  Tanner  v.  Trustees  of  Albion,  5  Hill,  121.  And  see 
Jjpdilie  V.  Campbell,  4  E.  D.  Smith  (N,  Y.),  570  ;  Smith  v.  Madison, 
7  Ind.  86 ;  Jackson  v.  People,  9  Mich.  111.  But  sec  State  v.  JIull, 
32  N.  J.  Law,  158.  And  where  a  city  has  the  power,  by  its  charter, 
to  determine  whether  bowling  alleys  should  be  allowed,  and,  if  so, 
under  what  restrictions,  an  ordinance  requiring  them  to  be  closed  at  a 
certain  hour  is  valid.     State  v.  Hay,  29  Me.  457. 

It  has  been  held  that  where  a  city  licenses  an  exliibition  of  wild 
animals,  knowing  that  it  is  calculated  to  frighten  horses  and  endanger 
the  lives  and  property  of  persons  traveling  in  the  streets,  and  the  of- 
ficers and  agents  of  the  city  knowingly  and  carelessly  allow  one  of  its 
streets  to  be  obstructed  by  such  xhibition,  and  a  j^erson  traveling  with 
a  team  along  such  street  is  injured  in  consequence  of  the  team  Ixx'om- 
ing  thereby  frightened  and  unmanageable,  the  city  is  liable  in  dam- 
ages.    Little  V.  City  of  Madison,  42  Wis.  643. 

The  exhibition  of  a  stud-horse  in  the  streets  of  a  town  is  held  to  be 
a  nuisance,  and  a  municipal  coi-poration,  authorized  by  its  charter  to 
prevent  and  remove  nuisances,  may  inflict  a  penalty  for  the  exhibition. 
Nolan  V.  Mayor  of  Franklin,  4  Yerg.  163.  So,  a  '*  bawdy  house"  or 
"  house  of  ill-fame,"  is  a  public  nuisance  at  common  law,  and  a  power 
to  make  by-laws  relative  to  nuisances  confers  authority  to  impose  pen- 
alties on  the  keepers  of  such  housf^s,  and  on  persons  owning  houses 
used,  with  their  knowledge,  for  this  purpose.  JIcAlister  v.  Clark,  33 
Conn.  91.  See,  also,  Childress  v.  Mayor  of  Nashville,  3  Sneed,  347; 
Shafer  v.  Mumma,  17  Md.  331.     But  power  gi\en  to  the  common. 
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council  of  a  city  "  to  make  all  such  by-laws  and  ordinances  as  may  be 
deemed  expedient  for  the  purpose  of  preventing  and  suppressing  houses 
of  ill-fame,"  does  not  authorize  the  council,  by  ordinance  and  resolu- 
tion, to  require  a  city  officer  to  demolish  a  house  occupied  as  a  house 
of  ill-fame,  and  adjudged  by  such  council  to  be  a  common  nuisance. 
Welch  V.  Stowell,  2  Doug.  (Mich.)  332.  Nor  have  individuals  the 
right  to  abate  the  nuisance  occasioned  by  the  occupation  of  a  building 
as  a  house  of  ill-fame,  by  demolishing  the  building.  Id.  See,  also, 
JEJly  V.  Supervisors,  36  N.  Y.  (9  Tiff.)  297.  And  see  post,  title  JVui- 
sances. 

But  under  a  power  "  to  prevent  and  remove  nuisances,"  it  is  held 
that  a  corporation  may,  if  a  vacant  building  is  so  used  as  to  endanger 
by  fire  the  property  of  others,  or  the  health  of  the  community,  declare 
the  same  a  nuisance  and  notify  the  owner  to  abate  it,  and  if  he  fails, 
the  individual  officer  of  the  corporation  who  abates  the  nuisance  may, 
on  being  individually  sued,  justify  the  act.  Harvey  v.  Dewoody,  18 
Ark.  252.  And  see  Montgomery  v.  Hutchinson,  13  Ala.  573  ;  Fer- 
guson V.  City  of  Selma,  43  id.  398.  So,  a  city  whose  duty  it  is  to 
prevent  obstructions  in  a  river  within  its  limits  may,  by  its  own  act, 
and  without  indictment,  abate  or  remove  any  thing  which  obstructs 
the  free  and  common  use  of  the  river,  such  obstruction  being  a  public 
nuisance.  Hart  v.  Mayor  of  Albany,  9  Wend.  571.  See  Hoeft  v. 
Seaman,  46  How.  (N.  T.)  24,  32 ;  S.  C,  6  J.  &  Sp.  62 ;  Peoj^le  v. 
Vanderhilt,  28  N.  Y.  (  1  Tiff.)  396. 

Under  a  power  to  make  such  ordinances  as  the  council  "  may  con- 
sider fit  and  proper  to  remove  nuisances  or  causes  of  disease,"  etc.,  it 
was  held  that  the  city  of  Savannah  might  prohibit  the  growing  of  rice 
within  the  corporate  limits,  as  being  injurious  to  the  health  of  the  city, 
and  abate  the  same,  and  that  such  an  ordinance  was  valid  as  a  police 
regLilation.     Green  v.  Mayor,  etc.,  of  Savannah,  6  Ga.  1. 

If  a  city,  as  between  itself  and  the  author  of  a  nuisance  in  a  street, 
is  also  a  wrong-doer,  it  can  have  no  remedy  over  against  the  author  of 
the  nuisance  for  damages  it  may  be  compelled  to  pay  to  a  third  per- 
son, in  consequence  of  the  wrongful  act.  Knox  v.  City  of  Sterling, 
73  111.  214.     ^QQjpost,  tit.  Nuisances. 

%  14.  Making  local  improTements.  See  ante,  604,  art.  3,  §  3.  One 
of  the  most  important  powers  conferred  upon  nnmicipal  corporations 
is  the  authority  to  exercise,  by  delegation  from  the  legislature,  the 
right  of  "  eminent  domain  ;  "  that  is,  the  right  to  approj)riate,  on  mak- 
ing compensation  in  the  prescribed  mode,  private  property  for 
municipal  or  public  use.     But  a  municipal  corporation  has  no  iniplied 
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power,  in  the  nature  of  eminent  domain,  to  condemn  lands  of  indi- 
viduals for  local  improvements.  The  right  is,  originally,  wholly 
in  the  State,  and  can  only  be  exercised  by  a  city  or  other  munici- 
pal corporation  in  virtue  of  some  express  legislative  grant.  Dyck- 
man  v.  Mayor,  5  INT.  Y.  (1  Seld.)  434 ;  Water  Worlts  Co.  v.  BurJchart, 
41  Ind.  3G4.  And  when  the  power  is  delegated  by  the  legislature 
to  a  municipal  corporation,  its  exercise  is  subject  to  the  inflexible 
rule  that  the  power  must  be  strictly  pursued.  Id.  ;  State  v.  Jersey 
City,  1  Dutch.  (N.  J.)  310 ;  Harheck  v.  Toledo,  11  Ohio  St.  219 ; 
Leslie  v.  St.  Louis,  47  Mo.  474 ;  Trutnjyler  v.  Bemerly,  39  Cal. 
490 ;  New  Orleans  v.  Sohr,  16  La.  Ann.  393  ;  Nichols  v.  Bridgeport, 
23  Conn.  189;  Dennis  v.  Hughes,  8  Up.  Can.  Q.  B.  444;  Stockton  v. 
Whitmore,  50  Cal.  554.  Thus,  proceedings  whereby  private  property  is 
taken  against  the  will  of  the  owner,  for  the  purpose  of  opening  a  street, 
being  special  and  adverse,  must  comply  strictly  with  every  provision 
of  the  law,  which  is  not  so  purely  formal  as  in  no  way  to  bear  upon 
the  protection  or  rights  of  the  parties  to  be  affected.  Matter  of 
Powers,  29  Mich.  504. 

So,  the  right  of  taking  the  property  of  an  individual  without  his 
consent  is  confined  to  those  cases  where  the  property  is  required  for 
public  use.  Private  property  cannot  be  taken  for  priiiate  use,  even 
on  making  compensation.  Embury  v.  Conner,  3  N.  Y.  (3  Comst.) 
511.  And  the  question  whether  the  use  for  which  private  property  is 
sought  to  be  taken,  under  and  by  the  exercise  of  the  right  of  eminent 
domain,  is  public  or  private,  is  held  to  be  a  judicial  one,  to  be  deter- 
mined by  the  courts ;  and  the  grant  by  the  legislature  of  the  right  to 
take  is  not  conclusive  evidence  that  the  use  is  a  public  one.  Id. ; 
Matter  of  Deanville  Cemetery  Association,  66  N.  Y.  (21  Sick.)  569. 
See,  also,  Hanson  v.  Vernon,  27  Iowa,  28 ;  1  Am.  Rep.  215  ;  Talbot  v. 
Hudson,  16  Gray,  417;  Freight  Company  v.  Memphis,  4  Coldw. 
(Tenn.)  419.  But  as  it  regards  the  necessity  or  expediency  of  taking 
private  property  for  public  use,  the  opinion  of  the  legislature,  or  of  the 
corporate  body  or  tribunal  upon  which  it  has  conferred  the  power  to 
determine  the  question,  is  conclusive  upon  the  courts,  since  such  a 
question  is  essentially  political  in  its  nature,  and  not  judicial.  Brooklyn 
Park  Commissioners  v.  Armstrong,  45  N.  Y.  (6  Hand)  234 ;  S.  C,  6 
Am.  Rep.  70;  Giesy  v.  Cincinnati,  etc..  Railroad  Company,  4  Ohio 
St.  308  ;  Dill,  on  Mun.  Coi-p.,  §  465.  See,  also,  Dunham  v.  Hyde  Park, 
75  111.  371 ;  Brush  v.  City  of  Carbondale,  78  id.  74. 

On  the  ground  that  the  public  health,  convenience  and  welfare 
will  be  thereby  promoted,  the  legislature  may  authorize  the  condem- 
nation of  private  property  for  use  as  a  public  park   {Park  Commid- 
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sioners  v.  Williams,  51  111.  57 ;  Matter  of  Central  Park  Extension, 
16  Abb.  Pr.  [N.  Y.]  56.  See  State  v.  Zeffingwell,  54  Mo.  458) ;  or  a 
public  square  {Owners  of  Ground,  etc.Y.  Mayor,  etc.,  of  Albany,  15 
Wend.  374),  or  for  the  construction  of  drains  and  sewers.  Hildrethy. 
Lowell,  11  Gray,  345.  So,  the  authority  is  frequently  canferred  upon 
towns  and  cities  to  take  private  property  for  the  purpose  of  supply- 
ing the  inhabitants  with  pure  water,  this  being  clearly  a  pubUc  use. 
Burden  v.  Stein,  27  Ala.  104 ;  Wayland  v.  County  Commissioners,  4 
Gray,  500  ;  Stafford  v.  Providence,  10  R.  I.  567 ;  S.  C,  14  Am.  Rep. 
710  ;  Mayor,  etc.,  of  New  Yorh  v.  Bailey,  2  Denio,  433,  446.  And 
the  condemnation  of  private  property  for  streets,  alleys  and  public 
ways  is  unquestionably  for  a  public  use.  Dorgan  v.  Boston,  12  Allen, 
223  ;  Patrick  v.  Commissioners,  4  McCord  (S.  C),  541 ;  West  River 
Bridge  Co.  v.  Dix,  6  How.  (U.  S.)  507,  545. 

It  is,  however,  held  that  a  municipal  corporation  created  by  a  State, 
and  deriving  all  its  privileges  therefrom,  has  not  the  power  or  author- 
ity to  take  the  property  of  the  State,  purchased  by  the  latter  for  a 
specific  object,  for  the  purpose  of  appi-opriating  the  same  for  a  public 
street.  Mayor,  etc.,  of  Atlanta  v.  Central  P.  P.  Co.,  53  Ga.  120. 
So,  under  a  general  power  to  lay  out  and  open  streets,  a  city  cannot 
lay  out  and  open  a  street  through  the  depot  grounds  of  a  railway,  so  as 
to  destroy  the  value  of  the  company's  easement,  acquired  by  condem- 
nation under  express  legislative  authority.  Mihoaukee,  etc..  Railway 
Co.  V.  City  of  Faribault,  23  Minn.  167. 

Kor  is  it  within  the  corporate  powers  of  a  city  to  open  streets  on 
lands  within  the  corporate  limits,  belonging  to  the  United  States,  and 
which  have  never  been  sold  to  private  persons.  United  States  v. 
Chicago,  7  How.  (U.  S.)  185.  So,  it  is  the  better  opinion  that  prop- 
erty cannot  be  acquired  against  the  owner's  consent  when  wanted  for 
purposes  merely  orriarnental  (see  West  River  Bridge  Co.  v.  Dix,  6 
How.  [U.  S.]  545  ;  Blodgett  v.  Boston,  8  Allen,  237),  but  it  is  said 
that  ornament,  and  the  miprovement  of  grounds  about  a  public  build- 
ing, may  be  taken  into  consideration  and  regarded  in  connection  with 
the  convenience  and  necessity  of  a  proposed  highway,  although  they 
do  not  alone  constitute  a  sufiicient  basis  for  establishing  it.  Woodstock 
V.  Gallup,  28  Yt.  587 ;  29  id.  347.  And  see  Iligginson  v.  Inhabit- 
ants of  Nahant,  11  Allen,  530. 

All  modes  of  opening,  widening,  and  closing  streets,  by  right  of 
eminent  domain,  are,  of  course,  subject  to  the  constitutional  inhibition, 
that  the  legislature  shall  enact  no  law  authorizing  private  property  to 
be  taken  for  public  use  without  just  compensation.  State  v.  Graves, 
19  Md.  351 ;  Mayor,  etc.,  of  Jersey  City  v.  Fitzpatrick,  36  N.  J. 


MUNICIPAL  CORPORATIONS.  623 

Law,  120.  And  when  a  street  is  finally  established,  the  party  whose 
laud  has  been  taken  is  entitled  to  payment,  althongh  the  street  has  not 
been  opened.  Steuart  v.  Baltimore,  7  Md.  500  ;  Philadelphia  v. 
Dickson,  38  Penn.  St.  24T ;  Griggs  v.  Fooie,  4  Allen,  195.  The 
South  Carolina  cases  (see  Patrick  v.  Commissioners,  •!  MeCord,  540  ; 
States.  Dawson,^  Hill  [S.  C],  100),  which  hold  that  private  property 
may  be  taken  for  streets,  roads,  etc.,  against  the  owner's  consent  and 
without  compensation,  are  not  elsewhere  regarded  as  law.  And  see 
Dunn  V.  Charleston,  Harper  (S.  C.  L.),  189. 

Notice  of  the  proceedings  to  take  property  for  public  use,  when  re- 
quired to  be  given,  is  the  foundation  of  the  right  to  proceed,  and  if  such 
notice  be  not  given,  or  if  not  given  in  the  way  prescribed,  the  proceed- 
ings are  void.  Baltimore  v.  Bouldin,  23  Md.  328  ;  Darlington  v.  Com^- 
monwealth,  41  Penn.  St.  68 ;  Barheck  v.  Toledo,  11  Ohio  St.  219 ;  Nich- 
ols v.  Bridge2?ort,  23  Conn.  189.  But  the  legislature  may,  in  the  absence 
of  a  special  constitutional  restriction,  provide  for  constructive  notice 
only  to  those  interested.  Swan  y.  Williams,  2  Mich.  427;  Palmyra 
V.  Morton,  25  Mo.  593  ;  Dill,  on  Muu.  Corp.,  §  471.  And  where  a 
charter  provides  for  constructive  notice  of  improvements  by  publica- 
tion pei'sonal  notice  is  not  required.  State  v.  City  of  Plainfield,  38 
IS.  J.  Law,  95. 

In  the  exercise  of  the  power  of  "  eminent  domain,''  it  is  not  neces- 
sary for  the  city  council  to  preface  their  laying  out  of  a  highway  or 
street,  by  declaring  that  they  find  such  highway  or  street  to  Ije  expe- 
dient or  necessary.  This  necessity  is  sufficiently  imj)lied  in  their  action 
on  the  subject,  inasmuch  as  they  can  act  only  in  such  a  case.  They  need 
not  record  their  motives  where  they  have  jurisdiction  to  act.  But  it 
might  be  otherwise,  did  their  jurisdiction  depend  upon  their  first  find- 
ing a  preliminary  fact  to  be  true.     Townsend  v.  Hoyle,  20  Conn.  1,  9. 

§  15.  Granting  licenses,  etc.  Power  conf  erred  by  its  charter  upon 
a  municipal  corporation  "  to  license  and  regulate,"  or  to  "  license,  reg- 
ulate, and  tax  ;"  certain  employments  and  callings,  and  to  "  tax  and  re- 
strain "  or  "prohibit "  exliibitions,  shows,  places  of  amusement,  and  the 
like,  may  be  constitutionally  exercised,  unless  there  is  some  specific  lim- 
itation on  the  authority  of  the  legislature  in  this  respect.  City  of 
Burlington  v.  Lawrence,  42  Iowa,  681  ;  Savannah  v.  Charlton,  36  Ga, 
460;  Mayor,  etc.,  of  Mohile  v,  Yuille,  3  Ala.  137;  Fret  well  v.  City 
of  Troy,  18  Kans.  271 ;  Slaughter  v.  Commonwealth,  13  Gratt.  767 ; 
Paige  v.  Fazackcrly,  36  Barb.  392  ;  City  of  Boston  v,  Schaffer,  9 
Pick.  415.  And  the  power  to  license  and  regulate  is  held  to  carry 
with  it  the  right  to  require  the  payment  of  a  reasonable  sum  in  con- 
sideration of  the  license.     State  v.  Herod,  29  Iowa,  123.     So,  under  a 
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grant  of  power  to  "license,  regulate,  and  restrain  amusements,"  a 
municipal  corporation  may  exercise  the  taxing  power  as  a  means  of 
effecting  this  object.     Hodges  v.  The  Jf ay  or,  2  Humph.  (Tenn.)  Gl. 

The  power  of  the  legislature  to  delegate  to  municipal  corporations 
the  right  to  establish  markets,  and  regulate  the  sale  and  purchase 
of  marketable  articles  and  to  forbid  the  sale  or  purchase  of  such 
at  other  than  the  market  places  during  market-hours,  is  unques- 
tionable. City  of  Bowling  Green  v.  Carson,  10  Bush  (Ky.),  64.  And 
see  St.  Louis  v.  Weber,  44  Mo.  547 ;  Atlanta  v.  Wkite,  33  Ga.  229  ; 
St.  Paul  Y.  Colter,  12  Minn.  41  ;  Wartrnanv.  PMladelpMa,  33  ~Penn. 
St.  202.  The  right  to  make  such  regulations  grows  out  of  the  general 
police  power  of  the  government,  and  unless  they  are  unreasonable  or 
oppressive,  it  is  the  duty  of  the  courts  to  enforce  them.  Municipality 
No.  One  v.  Cutting,  4  La.  Ann.  336.  So,  the  power  to  establish  and 
regulate  markets  and  market  places  is  a  contimdng  one,  and  its 
exercise  at  one  period  by  establishing  a  market  place  and  erecting  a 
market  house  in  a  particular  locality  will  not  prevent  the  council  in- 
trusted by  the  charter  with  the  exercise  of  the  power  from  remov- 
ing such  building,  or  abandoning  such  locality  for  market  pui-poses.  Gall 
v.  City  of  Cincinnati,  18  Ohio  St.  563.  Power  "to  estabhsh  "  a 
market  authorizes,  as  a  necessary  incident,  the  purchase  of  real  estate 
for  the  purposes  of  a  market.  People  y.  Lowher,  7  Abb.  Pr.  158  ;  S.  C, 
28  Barb.  65;  Ketchum  v.  Buffalo,  14  N.  Y.  (4  Kern.)  356  ;  Gale  v. 
Kalamazoo,  23  Mich.  344  ;  S.  C,  9  Am.  Rep.  80.  So,  the  general  power 
to  build  markets  includes  the  authority  to  employ  an  architect  to  prepare 
plans,  specifications,  etc.,  for  their  construction.  Peterson  v.  Mayor,  etc., 
of  New  York,  IT  ]^.  Y.  (3  Smith)  449.  But  the  right  "  to  establish  "  a 
market  gives  no  right  to  build  one  on  a  public  street.  Wartman  v.  Philor- 
delpUa,  33  Penn.  St.  202.  See  State  v.  Laveraclc,  34  K  J". 
Law,  201. 

The  grant  by  a  city  of  a  license  and  lease  of  a  market  stall  does 
not  amount  to  a  contract  on  the  part  of  the  corporation  to  prevent  un- 
licensed sales  by  other  persons,  the  breach  of  which  will  excuse  pay- 
ment of  rent,  although  it  is  the  duty  of  the  officers  of  the  corporation, 
under  its  ordinances,  to  prevent  such  sales.  PecJc  v.  Austin,  22 
Tex.  261. 

The  right  of  a  municipal  corporation  to  license  occupations,  etc., 
must  be  plainly  conferred,  or  it  will  not  be  held  to  exist.  Thus,  a 
power  to  make  "  by-laws  relative  to  hucksters,  grocers,  and  victualing 
shops,"  gives  no  authority  to  the  corporation  to  exact  a  license  from 
persons  carrying  on  such  business.  Mays  v.  Ci7icinnati,  1  Ohio  St. 
268 ;  Dunham  v.  Trustees  of  Rochester,  5  Cow.  462.     And  see  Leon- 
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ard  V.  Canton^  35  Miss.  189.  So,  tlie  power  to  license  and  regulate  a 
lawful  and  necessary  business  confers  no  authority  upon  the  corpora- 
tion to  make  a  contract  creating  or  tending  to  create  a  monopoly.  Gale 
V.  Kalamazoo^  23  Mich.  344 ;  S.  C,  9  Am.  Rep.  80.  And  sec  Tackalwe 
Canal  Co.  v.  Tuckahoe  li.  It.  Co.,  11  Leigh  (Va,),  42.  It  is  no  part 
of  the  design  of  the  legislature,  in  organizing  municipal  corporations, 
that  the  corporate  authorities  shall  enter  into  competition  with  the  in- 
habitants in  business  or  trade,  or  to  sell,  or  even  grant,  special  immu- 
nities to  any  portion  of  the  inhabitants  for  their  individual  benefit  or 
gain.  The  corporate  authorities  must  exercise  their  francliises  solely 
for  the  benefit  of  the  community  embraced  within  the  corporate  limits. 
City  of  Chicago  v.  Rumpff.,  45  111.  90.  That  the  corporate  power  to 
tax  vocations  may  properly  be  extended  equally  to  all  persons  plying 
the  vocation  within  the  corporate  limits,  whether  they  reside  within 
them  or  not,  see  Commissioners  of  Edenton  v.  Capeheart,  71  N.  C.  156. 

When,  by  the  charter  of  a  city,  the  power  to  license  a  particular  oc- 
cupation within  its  limits  is  given  to  the  common  council  of  the  city, 
such  power  involves  tiie  necessity  of  determining  with  reasonable  cer- 
tainty both  the  extent  or  duration  of  the  license,  and  the  sum  to  be 
paid  therefor ;  and  such  power  must  be  exercised  exclusively  by  the 
common  council,  and  cannot  be  delegated  by  it,  in  whole  or  in  part,  to 
any  other  person  or  authority.  Darling  v.  City  of  St.  Paul,  19  Minn. 
389.     See,  also,  Day  v.  Green,  4  Cush.  433. 

A  city  ordinance  prohibiting  the  sale  of  intoxicating  licpiors,  without 
a  license,  is  not  in  derogation  of  the  common  rights  of  the  citizens,  but 
a  restraint  of  the  trade  of  a  few  for  the  benefit  of  the  many,  and  is  con- 
stitutionah  City  Council  v.  Ahrens,  4  Strobh.  (S.  C.)  241.  Thus,  in 
the  absence  of  general  laws  of  the  State  controlling  the  sale  of  intoxi- 
cating liquors,  power  to  a  city  to  pass  "  in  general,  every  other  by-law 
or  regulation  that  shall  appear  to  tlie  city  council  requisite  and  neces- 
sary for  the  security,  welfai-e,  and  convenience  of  the  city,  or  for  pre- 
serving the  peace,  order,  and  good  government  within  the  same,"  was 
held  to  authorize  an  ordinance  to  prevent  shopkeepers,  unless  licensed 
by  the  city,  from  keeping  spirituous  litpiors,  wines,  etc.,  in  their  sho])s, 
or  in  any  adjacent  room.  Ileisemhrittle  v.  City  Council,  2  McMuU. 
(S.  C.)  233.  Sec,  also.  State  v.  Clark,  28  N.  II.  176 ;  State  v.  Free- 
man,  38  id.  426 ;  Megowan  v.  Commonwealth,  2  Mete.  (Ky.)  3.  But 
a  "general  welfare"  clause  confers  no  authority  upon  a  municipal 
corporation  to  make  an  ordinance  prohibiting  the  retail  of  intoxicating 
liquors,  when  this  is  repugnant  to  the  State  laws  on  the  subject.  Ex- 
parte  Burnett,  30  Ala.  461 ;  Commonwealth  v.  Turner,  1  Cush.  493. 

Where  the  legislature  confers  the  power  to  suppress  groceries  where 
Vol.  IY.— 79 
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liquor  is  sold,  or  to  regulate,  license,  and  restrain  the  same,  it  is  a  raafc- 
ter  purely  discretionary  whether  or  not  the  city  will  wholly  prohibit 
its  sale,  or  license  and  regulate  the  traffic.  Schiouchow  v.  Chicago,  68 
111.  444.  So,  under  a  power  given  by  charter  to  "  restrain  and  prohibit 
tippling  houses,"  a  corporation  was  held  to  be  authorized  to  impose  a 
license  fee.  St.  Louis  v.  Smith,  2  Mo.  113.  And  power  to  "  tax  " 
and  "  restrain  "  the  sale  of  liquors  is  held  to  include  the  power  to 
grant  licenses.  Mt.  Carmel  v.  Wahash  County,  50  111.  69.  See  Leon- 
ard V.  Canton,  35  Miss.  189.  But  the  power  "  to  prohibit  tippling 
houses  "  does  not  give  authority  to  enact  an  ordinance  ^prohibiting  the 
sale  of  beer  by  brewers.     Strauss  v.  Pontiac,  40  111.  301. 

Where  the  charter  of  a  municipal  corporation  gives  the  common 
council  power  to  license  inns  and  taverns,  and  also  power  to  license 
wholesale  liquor  dealers,  liquor  cannot  be  sold  by  the  quart  without 
license,  in  violation  of  a  city  ordinance,  Roberson  v.  City  of  Lam- 
hertville,  38  N.  J.  Law,  69. 

A  city  ordinance  taxing  "  every  owner  of  a  wagon  or  other  vehicle, 
kept  or  used  for  free  delivery  of  goods  to  customers  or  others  in  the 
city,"  was  held  to  impose  the  tax  on  drays,  belonging  to  iron  works 
situated  outside  the  city  limits,  but  used  for  delivery  of  their  wares 
within  the  city.     City  of  Memphis  v.  Battalle,  8  Ileisk.  (Tenn.)  524. 

§  16.  Levying  taxes,  etc.  Municipal  corporations  have  no  inher- 
ent power  of  taxation.  Their  right  to  tax  is  by  delegation  from  the 
State.  Daily  v.  Swopc,  47  Miss.  367 ;  Bull  v.  Bead,  13  Gratt.  (Ya ) 
78,  98  ;  Waterhouse  v.  Board,  etc.,  8  Ileisk.  857 ;  Wheatly  v.  City  of 
Covington,  11  Bush  (Ky.),  18  ;  Alexander  v.  Baltimore,  5  Gill  (Md.), 
383,  393  ;  Brodhead  v.  MilwauTcee,  19  Wis.  624 ;  City  of  Richmond 
v.  Richmond,  etc.,  R.  R.  Co.,  21  Gratt.  604.  But  the  legislature  may 
confer  the  taxing  power  upon  municipalities  in  such  measure  as  it 
deems  expedient,  subject,  however,  to  the  limitation  that  it  cannot  con- 
fer any  greater  power  than  the.  State  itself  possesses,  and  it  must  ob- 
serve the  restrictions  and  limitations  of  the  organic  law.  Osborne  v. 
Mobile,  44  Ala.  493  ;  Bradley  v.  McAtee,  7  Bush  (Ky.),  667 ;  S.  C, 
3  Am.  Rep.  309 ;  C Donnell  v.  Bailey,  24  Miss.  386  ;  Alexander  v. 
Baltimore,  5  Gill  (Md.),  383  ;  State  v.  Linn  County  Court,  44  Mo. 
504 ;  L^rimm  v.  City  of  Bellemlle,  59  111.  142.  The  authority  must 
be  given  either  in  express  words,  or  by  necessary  implication,  and  it 
cannot  be  collected  by  doubtful  inferences  from  other  powers,  or  pow- 
ers relating  to  other  subjects,  nor  deduced  from  any  consideration  of 
convenience  or  advantage.  St.  Mary^s  Lndustrial  School  v.  Brown, 
45  Md.  310. 

In  the  absence  of  any  constitutional  restriction,  it  is  held  that  the 
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Icfislatiiro  niaj  confer  autliority  upon  a  municipal  eorj)oration  to  levy 
and  collect  retrospective  taxes,  and  for  this  purpose  the  assessment  rolls 
of  a  previous  year  may  be  used.  Wew  Orleans  v.  Pouts,  14  La.  Ann. 
853.  And  see  Tollman  v.  Janesville,  17  Wis.  71.  But  it  has  been 
held  that  the  legislature  cannot  authorize  a  municipal  corporation  to 
tax,  for  its  own  local  purposes,  lands  lying  beyond  the  corporate  limits. 
Wells  y.  City  of  Weston,  22  Mo.  331.  But  see  Langhorne  v.  Rckin- 
son,%)  Graft.  661;  Watermlle  v.  County  Commissioners,  59  Me.  80. 
The  constitution  of  the  United  States  prohibits  the  States  from  levy- 
ing any  duty  on  tonnage,  without  the  consent  of  congress.  See  U.  S. 
Const.,  art.  1,  §  10,  cli.  1.  But  the  assessment  of  a  vessel  owned  in  a 
city,  by  the  city  assessor,  for  city  taxes,  is  held  not  to  be  a  "  duty  of 
tonnage  "  within  the  meaning  of  the  constitution.  The  North  Cape, 
6  Biss.  (C.  C.)  505. 

The  courts  of  the  United  States  can  impart  no  taxing  power  to  a 
municipal  corporation,  and  an  attempt  by  them  to  compel  by  manda- 
mus the  levy  of  a  tax  not  authorized  by  the  laws  of  the  State  would 
be  an  abuse  of  the  writ.  Yance  v.  City  of  Little  Rock,  30  Ark.  435. 
That  the  legislature  may  constitutionally  confer  upon  municipal  cor- 
porations the  power  to  make  local  improvements,  such  as  grading  and 
paving  or  otherwise  improving  streets  and  sidewalks,  constructing 
drains,  sewers,  and  the  like,  at  the  expense  of  the  adjoining  proprie- 
tors, is  said  to  be  as  Urmly  established  as  any  other  doctrine  of  Ameri- 
can law.  Palmer  v.  Morton,  25  Mo.  593.  And  see  Stroud  v.  Phila- 
delphla,  61  Penn.  St.  255 ;  Matter  of  Van  Antwerp,  56  N.  Y.  (11 
Sick.)  261 ;  Willard  v.  Preslury,  14  Wall.  676  ;  City  of  Newark  v. 
StaU,  34  N.  J.  Law,  523;  Woodhouse  v.  Burlington,  47  Vt.  301; 
Morange  v.  Mix,  44  N.  Y.  (5  Hand)  315 ;  Moale  v.  Baltimore,  5  Md. 
314;  Crllkesonv.  Justices,  I'd  G\"ciit.{Y?i,.)b"n;  Cleveland  \.  Wick,  18 
Ohio  St.  303 ;  Iloyt  v.  City  of  Saglnaio,  19  Mich.  39 ;  S.  C,  2  Am. 
Rep.  76;  Siiito7i  v.  Ashhury,  41  Cal.  525  ;  Johnson  v.  Milwaukee,  40 
Wis.  315  ;  Allen  v.  Brew,  44  Yt.  174.  It  is  likewise  held  to  be  com- 
petent for  the  legislature,  in  the  absence  of  special  restriction,  to  require 
the  abutters  to  pay  the  cost  of  the  improvement  in  front  of  their 
respective  lots,  instead  of  having  the  whole  expense  of  the  improve- 
ment assessed  or  apportioned  among  all,  on  the  basis  of  frontage,  or  of 
benefits.  Warren  v.  Ilenly,  31  Iowa,  31  ;  Weeks  v.  Milwaukee,  10 
Wis.  242,  258.  And  see  Hill  v.  lUgdon,  5  Ohio  St.  243.  But  see 
Woodhridge  v.  Detroit,  8  Mich.  274,  in  which  case  the  court  were 
equally  divided  on  the  question.     And  see  Cooley's  Const.  Lim.  508. 

Where  a  city  charter  requires  property  to  be  assessed  to  pay  for  im- 
provements according  to  the  henefits  received^  it  is  not  sufficient  to 
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assess  each  lot  according  to  its  frontage.  The  commissioners  must  ex- 
ercise their  judgment  as  to  the  amount  of  benefit  each  lot  receives,  and 
must  assess  the  property  accordingly,  and  the  report  must  show  that 
the  assessment  has  been  so  made.  State  v.  City  of  Hudson^  5  Dutch. 
(N.  J.)  10-i ;  State  v.  Town  of  Bergen^  id.  266.  The  general  rule  is 
to  consider  the  effect  of  the  improvement  upon  the  market  value  of  the 
property,  and  to  make  the  assessment  in  view  of  that  fact,  without 
regard  to  the  present  use  or  the  purpose  of  the  owner  in  relation  to  its 
future  enjoyment.  People  v.  Mayor,  63  N.  Y.  (18  Sick.)  291.  Nor 
does  the  requirement  of  the  statute  that  "  each  lot  shall  be  charged  in 
proportion  to  the  frontage  thereof  "  contemplate  that  the  work  in  front 
of  each  lot  shall  be  necessarily  charged  to  that  lot,  but  that  the  amount 
of  the  whole  work  shall  be  ascertained,  and  each  lot  shall  be  charged 
in  the  proportion  that  its  frontage  bears  to  that  of  all  the  lots.  Neenan 
V.  Smith,  50  Mo.  525.  As  to  the  distinction  between  "  benefits,"  and 
"  frontage,"  see  Clapp  v.  Hartford,  35  Conn.  66,  79. 

An  authority  to  "  prescribe  by  ordinance  that  paving  of  streets  and 
of  footways  should  be  done  at  the  expense  of  the  owners  of  ground  " 
fronting  them,  does  not  confer  upon  a  city  the  power  to  tear  up  a  pave- 
ment which  is  good  and  in  no  need  of  repair,  and  to  relay  and  charge 
the  owner  again  with  one  excessively  costly.  Wistar  v.  Philadelphia, 
80  Penn.  St.  505 ;  S.  C,  21  Am.  Rep.  112.  But  a  general  power  to 
pave  implies  a  power  to  repair  and  repave  when  the  condition  of  the 
cartway  or  footway  requires  it,  and  of  this,  prima  facie,  the  munici- 
pal authorities  may  judge.  McCormach  v.  Patchin,  53  Mo.  33  ;  S.  C, 
14  Am.  Rep.  440 ;  Williams  v.  Detroit,  2  Mich.  560 ;  Gurnee  v.  Chi- 
cago, 40  111.  165 ;  Municipality  v.  Dunn,  10  La.  Ann.  57.  And  see 
Broadway  Baptist  Church  v.  McAtee,  8  Bush  (Ky.),  508 ;  S.  C,  8 
Am.  Rep.  480 ;  Bradley  v.  McAtee,  7  Bush  (Ky.),  667 ;  S.  C,  3  Am. 
Rep.  309.  So,  it  is  held  that  the  power  to  pave  includes  the  power  to 
gravel  streets.  Burnham  v.  Chicago,  24  111.  496.  And  the  expense 
of  grading  a  street  preparatory  to  paving  is  incident  to  paving,  and 
may  properly  be  included  in  the  assessment.  State  v.  Elizabeth,  1 
Vroom  (N.  J.),  365.  See,  also,  McNamara  v.  Estes,  22  Iowa,  246. 
And  abutters  may  be  assessed  for  paving  street  crossings.  Creighton  v. 
Scott,  14  Ohio  St.  438.  See  Bines  v.  City  of  Lockport,  41  How.  (N. 
Y.)  435  ;  S.  C,  60  Barb.  378  ;  5  Lans.  16  ;  S.  C.  affirmed,  50  N.  Y.  (5 
Sick.)  236. 

In  Pennsylvania  it  is  held  that  the  legislature  has  no  authority  to 
compel  the  owners  of  farm  lands,  lying  within  one  mile  on  each  side 
of  a  public  highway,  to  pay  for  grading,  macadamizing  and  improving 
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it,  by  an  assessment  upon  their  lands  by  the  acre.  Washington  Avenue^ 
69  Penn.  St.  352;  S.  C,  8  Am.  Rep.  255. 

A  statute,  enacted  b}'  the  legislature  of  Kansas,  authorized  towns  to 
issue  bonds  to  raise  money  "  for  the  pui^Dose  of  providing  the  desti- 
tute citizens  of  such  townships  witli  provisions  and  with  grain  for  seed 
and  feed," — the  object  being  to  relieve  farmers  whose  crops  had  been 
destroyed, — and  the  authority  was  held  to  be  unconstitutional,  in  not 
being  conferred  for  a  public  purpose.  State  v.  Oswakee  Township,  14: 
Kans.  418  ;  S.  C,  19  Am.  Rep.  99.  See,  also,  Lowell  v.  City  of  Boston, 
111  Mass.  454 ;  S.  C,  15  Am.  Rep.  39,  56  ;  Loan  Association  v.  Topeka 
20  Wall.  (U.  S.)  655. 

A  charitable  corporation,  which  is,  by  its  charter,  "  exempted  from 
taxation  of  every  kind,"  is  not  exempted  from  special  assessments 
against  its  property  for  improvements  in  a  street  on  which  it  abuts. 
Sheehan  v.  Good  Samaritan  Hospital,  50  Mo.  155  ;  S.C.,  11  Am.  Rep. 
412.  So  a  general  statute,  which  provides  for  the  exemption  from 
assessment  and  taxation  of  property  used  for  religious  purposes,  does 
not  exempt  such  property  from  assessments  for  local  improvements. 
First  Preshyterian  Church  v.  Fort  Wayne,  36  Ind.  338  ;  S.  C,  10  Am. 
Rep.  35  ;  Pray  v.  Northern  Liberties,  31  Penn.  St.  69 ;  Broadway  Bap- 
tist Church  V.  McAtee,  8  Bash  (Ky.),  508  ;  S.  C,  8  Am.  Rep.  480; 
Matter  of  the  Mayor,  etc.,  11  Johns.  77.  So,  the  exemption  of  prop- 
erty of  a  cemetery  company  from  "  any  tax  or  public  imposition  what- 
ever," does  not  exempt  it  from  a  paving  tax  for  improving  a  street  in 
front  of  the  property.  Baltimore  v.  Cemetery  Company,  7  Md.  517. 
And  see  St.  Louis  PuUic  Schools  v.  St.  Louis,  26  Mo.  468 ;  Pater- 
son  V.  Society,  etc.,  for  Useful  Manufactures,  4  Zabr.  (N.  J.)  385 ; 
Lafayette  v.  Male  Orpjhan  Asylum,  4  La.  Ann.  1 ;  Briyhtman  v. 
Kirner,  22  "Wis.  54 ;  Paine  v.  Spratley,  5  Kans.  525. 

The  power  of  the  State  to  tax  trades,  pi-ofessions,  and  occupations, 
is  unquestioned  {Simmons  v.  State,  12  Mo.  268  ;  Mason  v.  Lancaster, 
4  Bush  [Ky.J,  406  ;  Keller  v.  State,  11  Md.  525  ;  Gilkeson  v.  Justices, 
13  Gratt.  577;  Nashville  v.  Althrop,  5  Coldw.  [Tenn.]  554);  and  this 
authority  may  be  delegated  to  municipal  corporations,  but  it  should  be 
done  in  clear  and  unambiguous  terms.  ,«S^^.  Louis  v.  Laughlin,  49  Mo. 
559.  An  authority  conferred  on  a  city  to  collect  taxes  on  "  auctioneers, 
transient  dealers,  and  peddlers,"  will  justify  it  in  imposing  a  tax,  either 
upon  the  amount  of  the  sales  of  such  persons,  or  in  the  form  of  a 
license  upon  the  privilege  of  selling.  Carroll  v.  Mayor  of  Tuskaloosa^ 
12  x\la.  173.  Although  a  city  ordinance  imposing  taxes  speaks  (inly  of 
persons  or  firms  doing  l)usiness  in  the  city,  yotan  incorporated  comi)any, 
as,  for  instance,  a  telegraph  company  doing  business  in  the  city,  will  be 
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deemed  to  be  included.  Corporations  are  to  be  deemed  and  taken  as 
persons  when  the  circumstances  in  which  they  are  phiced  are  iden- 
tical with  those  of  natural  persons  expressly  included  in  a  statute. 
Western  Unioji  Telegraph  Co.  v.  Richmond^  26  Gratt.  (Ya.)  1.  Thus, 
where  authority  was  given  to  a  village  corporation  "  to  raise  money  by 
a  tax  to  be  assessed  upon  the  freeholders  and  inhabitants  according  to 
law,"  it  was  held  that  a  banking  corporation  located  and  doing  busi- 
ness in  the  village  was  an  inhabitant,  and  taxable.  Ontario  Bank,  v. 
Bunnell^  10  Wend.  186.  See,  generally,  as  to  taxation  of  banks  and 
bank  stock  by  municipal  coi'porations,  Madison  v.  Whitneij,  21  Ind. 
261 ;  Nashville  v.  Thomas,  5  Coldw.  (Tenn.)  600 ;  Gordon  v.  Balti- 
more, 5  Gill  (Md.),  231  ;  0' Domiell  v.  Bailey,  21:  Miss.  386;  State  v. 
Dowling,  50  Mo.  134.  As  to  the  liability  of  railroads,  their  property 
and  stock,  to  municipal  taxation  in  the  towns  and  cities  where  situated, 
see  Sangamon, etc.,  R.  R.  Co.,  14  111.  163  ;  Providence,  etc.,  R.  R.  Co.  v. 
TFr2^7?^,  2  R.  I.  459 ;  Elizabethtown,  etc.,  R.  R.  Co.  v.  Trustees  oj 
Elizahethtown,  12  Bush  (Ky.),  233  ;  Northern  Indiana  R.  R.  Co.  v. 
Connelly,  10  Ohio  St.  159.  As  to  liability  under  special  statute  or 
charter  provisions,  see  North  Mo.  R.  R.  Co.  v.  Maguire,  49  Mo. 
482,  490  ;  City  of  Richmond  v.  Richmond,  etc.,  R.  R.  Co.,  21  Gratt. 
604  ;  Ordinary  of  Bibb  Co.  v.  Central  R.  R.,  etc.,  40  Ga.  646  ;  Dun- 
leith,  etc..  Bridge  Co.  v.  City  of  DiCbioque,  32  Iowa,  427.  It  is  hehl 
by  the  supreme  court  of  Iowa,  that  an  action  at  law  can  be  main- 
tained by  a  city  for  the  recovery  of  municipal  taxes  upon  the  property 
of  a  railroad,  notwithstanding  the  legislature  has  provided  a  special 
remedy  therefor.  City  of  Burlington  v.  Burlington  <&  Mo.  R.  R. 
Co.,  41  Iowa,  134;  City  of  Dxdjuque  v.  Illinois  Central  R.  R.  Co.., 
39  id.  56.  But  see  Perry  v.  Washburn,  20  Cal.  318  ;  City  of  Camden, 
V.  Allen,  2  Dutch.  (N.  J.)  398  ;  Lane  County  v.  Oregon,  7  Wall.  71 ; 
Flournoy  v.  Jeffersonville,  17  Ind.  169. 

The  power  to  tax,  conferred  upon  municipal  corporations,  must  be 
fairly  and  impartially  exercised  by  the  municipal  authorities;  and  they 
have  no  power  to  discriminate,  in  taxing  privileges,  between  merchants 
and  manufacturers  and  other  dealers  residing  without  the  corporation, 
and  members  of  the  same  class  residing  within  the  corporate  limits. 
Such  discrimination  is  beyond  the  authority  of  either  State  or  munici- 
pal legislation.  City  Council  v.  State,  2  Speers  (S.  C.  Law),  719. 
And  a  municipal  ordinance  which  attempts  to  create  a  discrimination 
in  the  matter  of  taxation  between  merchants  selling  by  sample,  and 
those  doing  business  in  a  different  manner,  is  without  authority  and 
void.     Mayor,  etc.,  of  Nashville  v.  Althrop,  5  Coldw.  (Tenn.)  554. 

The  power  to  create  a  municipal   corporation  carries  with   it  the 
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power  to  fix  the  geographical  boundaries  thereof,  and  to  change  the 
same  by  extension  or  contraction.  x\rid  while  the  courts  will  not  in- 
terfere with  the  boundary  limits,  for  the  reason  that  mere  extension, 
without  the  municipal  imposition  of  taxation,  is  not  in  itself  detrimen- 
tal, yet  they  will  control  and  limit  the  taxing  power,  whenever  practic- 
able, to  that  point  or  line  where  it  ceases  to  operate  beneficially  to  the 
proprietor  in  a  municipal  point  of  view.  Covington  v.  Soiithgate^  15 
B.  Monr.  (Ky.)  491 ;  Render  son  v.  Lainhert,  8  Bush  (Ky.),  607  ;  Brad- 
shaw  v.  Omaha,  1  Neb.  I'G;  Langworthy  v.  Duhuque,  IG  Iowa,  271. 
It  is  therefore  held  that  lands  within  a  city  kept  and  alone  used  for 
agriculture,  and  not  capable  of  being  used  as  city  property,  and  not  de- 
manded for  that  purpose,  nor  possessing  a  value  based  upon  adaptation 
for  the  purpose  of  dwellings  or  business,  cannot  be  considered  directly 
benefited  by  the  fact  of  their  being  within  the  city  limits,  and  shall 
not  be  taxed  for  general  municipal  puq^oses,  Durant  v.  Kauffman, 
34  Iowa,  194;  Buell  v.  Ball,  20  id.  282.  But  see  Weeks  v.  Milwaukee, 
10  Wis.  242 ;  Kalbrier  v.  Leona/rd,  34  Ind.  497;  Groff  v.  Mayor,  etc., 
44  Md.  67. 

That  the  products  of  mines  are  personal  property  which  may  be 
taxed  for  municipal  purposes,  see  Virginia  v.  Chollar-Potosi,  etc., 
Co.,  2  Nev.  86. 

ARTICLE  lY. 

OF   CORPORATE    LIABILITIES. 

Section  1.  In  generaL  Municipal  corporations  are  invested  with 
certain  powers,  which,  from  their  nature,  are  discretionary ;  such  as 
the  power  to  adopt  regulations  or  by-laws  for  the  management  of  their 
own  affairs,  or  for  the  preservation  of  the  public  health,  or  to  pass  or- 
dinances prescribing  and  regulating  the  duties  of  policemen  and  fire- 
men, and  for  many  otlier  useful  and  important  objects  Avithin  the  scope 
of  their  charters.  Such  powers  are  generally  regarded  as  discretionary, 
because,  in  their  nature,  they  are  legislative  •  and  although  it  is  the 
duty  of  such  corj)orations  to  carry  out  the  powers  so  granted  and  make 
them  beneficial,  yet  it  has  never  been  held  that  an  action  would  lie 
against  the  corporation,  at  the  suit  of  an  individual,  for  a  failure  on 
their  part  to  perform  such  ft  duty.  Barton  v.  City  of  Syracuse,  37 
Barb.  292 ;  S.  C.  afiinned,  36  N.  Y.  (9  TifiT.)  54 ;  Commissioners  v. 
Ducketf,  20  Md.  468 ;  Weightman  v.  Corporation  of  Washinyton,  1 
Black  (IT.  S.),  39.  But  where  a  duty  of  general  interest  is  enjoined, 
and  it  appears  that  the  burden  was  imposed  in  consideration  of  the 
privileges  granted  and  enjoyed,  and   the  means  to   perform   the  duty 
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are  placed  at  the  disposal  of  the  corporation,  they  are  clearly  liable  to 
the  public  if  they  unreasonably  neglect  to  comply  with  the  require- 
ment of  the  charter.  And  when  all  the  foregoing  conditions  concur, 
like  individuals,  they  are  also  liable  for  injuries  to  person  or  property 
arising  from  neglect  to  perforin  the  duty  enjoined,  or  from  negligence 
and  unskillfulness  in  its  performance.  Id.  And  see  ante^  595,  art.  1, 
§  1,  and  cases  cited. 

§  2.  Liability  for  acts  of  officers  or  agents.  See  ante^  595,  602,  art. 
1,  §  1 ;  art.  3,  §  1.  See,  also,  tit.  Master  and  Servant.  A  distinction 
is  made  between  the  liability  of  municipal  corporations  for  acts  of  its 
ofScers,  in  the  exercise  of  powers  which  it  possesses  for  iniblie  purposes, 
and  which  it  holds  as  part  of  the  government  of  the  country,  and 
those  which  are  conferred  upon  it  for  private  purposes.  Within  tlie 
sphere  of  the  former^  it  enjoys  the  exemption  of  government  from 
responsibility  for  its  own  acts  and  the  acts  of  its  officers  deriving  their 
authority  from  the  sovereign  power ;  while,  in  the  latter^  it  is  answer- 
able for  the  acts  of  those  who  are  in  law  its  agents.  Stewart  v.  New 
Orleans,  9  La.  Ann.  461.  And  see  Maxmilian  v.  Mayor,  62  N.  Y. 
(17  Sick.)  160 ;  S.  C,  20  Am.  Rep.  468  ;  ante,  595,  art.  1,  §  1.  Thus,  a 
city,  under  power  given  by  its  charter,  appointed  an  inspector  of 
stationary  steam-boilers  within  the  city,  and  passed  a  by-law  imposing 
a  penalty  on  any  person  who  should  use  such  a  boiler  without  first 
having  it  tested  by  the  inspector,  and  it  was  held  that  the  city  in 
making  the  appointment  was  in  the  discharge  of  a  public,  and  not  a 
'private  duty,  and  that  the  duties  of  the  inspector  were  public  duties, 
and,  tlierefore,  that  the  city  was  not  liable  for  damage  resulting  from 
the  negligence  of  the  inspector  in  the  discharge  of  his  duties.  Mead 
V.  City  of  New  Haven,  40  Conn.  72 ;  S.  C,  16  Am.  Rep.  14.  See, 
also,  Fislier  v.  Boston,  104  Mass.  87 ;  S.  C,  6  Am.  Rep.  196.  But  a 
city,  like  a  private  corporation,  is  held  responsible  for  the  act  of  its 
agents  in  borrowing  money,  since  that  act  involves  no  exercise  of 
sovereign  power.     De  Voss  v.  Bichmond,  18  Gratt.  (Ya.)  338. 

§  3.  Liability  of,  on  contracts.  Municipal  corporations  are  liable 
upon  their  authorized  contracts,  made  by  the  proper  officers  or  agents, 
in  the  same  manner,  and  to  the  same  extent  as  private  corporations  or 
natural  persons.  But  their  unauthorized  contracts  are  void  (see  ante, 
602,  art.  3,  §  1)  and  in  actions  thereon,  the  corporation  may  successfully 
interpose  the  plea  of  ultra  vires.  Hood  v.  Lynn,  1  Allen,  103  ; 
Burrill  V.  Boston,  2  Chff.  (C.  C.)  590  ;  Perry  v.  Superior  City,  26 
"Wis.  64 ;  Siehrecht  v.  New  Orleans,  12  La.  Ann.  496  ;  SillcocTcs  v. 
Mayor,  11  Ilun  (N".  Y.),  431 ;  Gamhle  v.  Village  of  Watl'ins,  7  id. 
448;    Vincent  y.  Nantuchet,  12  Cush.  103;  Hard  v.  City  of  Decorah, 
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43  Iowa,  313.  Nor  is  a  municipal  corporation  bound  bj  contracts 
within  the  scope  of  its  chartered  powers,  if  made  by  officers  or  agents 
not  thereunto  duly  authorized.  Boom\.  City  of  Utlca,  2  Barb.  104. 
And  see  Bradley  v.  Ballard,  55  111.  413,  420 ;  8  Am.  Rep.  656 ; 
Hodges  v.  Buffalo,  2  Denio,  110;  Smith  v.  City  of  Albany,  61  N.  Y. 
(16  Sick.)  444 ;  Fox  v.  New  Orleans,  12  La.  Ann.  154. 

But  where  such  a  corporation,  in  deaHng  with  individuals,  assumes 
powers  upon  which  the  validity  of  its  acts  depends,  and  subsequently 
it  turns  out  that  it  does  not  possess  the  specific  poAvers  relied  on,  it  is 
not  thereby  excused  from  performance  of  its  obligations,  if  they  can  be 
pei'formed  through  the  agency  of  other  powers  which  it  docs  possess. 
Maker  v.  City  of  Chicago,  38  111.  266.  See  City  of  Chicago  v.  People, 
48  id.  416.  So,  the  opinion  has  been  expressed  that  where  a  series  of 
contracts  has  been  openly  made  by  the  officers  of  a  municipal  corpora- 
tion within  the  knowledge  of  the  corporators  who  have  acquiesced  in, 
and  derived  benefit  from  them,  the  contracts  are  binding  on  the  cor- 
poration, although  not  expressly  authorized  in  its  charter.  Allegheny 
City  V.  McClurhoM,  14  Penn.  St.  81.  But  see  Loher  v.  Brookline, 
13  Pick.  343. 

Assumpsit  may  be  maintained  against  a  municipal  coi*poration  m 
certain  cases  upon  an  implied  promise.  See  Township  of  Norway  v. 
Township  of  Clear  LaT^e,  11  Iowa,  506 ;  Piriiental  v.  San  Francisco, 
21  Cal.  351 ;  Town  of  Lemington  v.  Blodgett,  37  Vt.  215 ;  Harlem 
Gas  Light  Co.  v.  Mayor,  etc.,  of  New  York,  3  Robt.  (N.  Y.)  100;  S. 
C.  affirmed,  33  N.  Y.  (6  Tiff.)  309.  Thus,  if  a  city  sells  its  void 
bonds,  there  is  an  implied  assumpsit  to  repay  the  purchase-money. 
Paul  V.  Kenosha,  22  AVis.  266.  So,  a  city  has  been  held  liable  for 
gas  furnished  to  it  with  knowledge  of  the  council,  though  no  ordi- 
nance or  resolution  was  passed  authorizing  it  to  be  furnished.  Gas 
Company  v.  San  Francisco,  9  Cal.  453.  A  city  was  likewise  held 
liable  under  its  charter  upon  an  implied  assumpsit  to  collect  and  pay 
over  assessments  awarded  to  property  owners,  for  the  opening  of  a 
street.  Wheeler  v.  Chicago,  24  111,  105,  And  a  contract  was  implied 
on  the  part  of  a  city,  which  was  bound  to  support  its  paupers  and 
which  had  refused  to  pay  a  person  who  had  furnished  a  pauper  with 
necessaries.  Seagraves  v.  Alton,  13  111.  366.  See,  also,  Frankfort 
Bridge  Co.  v.  City  of  Franlfort,  18  B.  Monr.  (Ivy.)  41.  It  is,  how- 
ever, held  to  be  the  better  opinion,  that  a  promise  to  pay  can  never  be 
implied  in  a  case  where  the  corporation  possesses  no  power  to  con- 
tract.    Burrill  V.  Boston,  2  Cliff.  (C.  C.)  590,  596. 

Actions  against  municipal  coiqxjrations  to   recover  back  money,  paid 
to  them  for  taxes,  are  usually  brought  in  assumpsit  fur  money  had  and 
Vol.  I  v.— 80 
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received.  Supervisors  v.  Manny,  56  111.  160.  In  order  to  maintain 
such  actions,  the  tax  or  assessment  must  be  illegal  and  void  {Cook  v. 
Boston,  9  Allen,  393 ;  First  Ecclesiastical  Society  of  Hartford  v. 
Town  of  Ilartford,  38  Conn.  274;  Powers  v.  Sanford,  39  Me.  183); 
and  the  payment  must  have  been  made  upon  compulsion,  and  not 
merely  under  ^w^^^.  Haines  \.  School  District,  41  Me.  246;  Jenks 
v.  Lima  Township,  17  Ind.  326  ;  Town  Gouncil  of  Cahdba  v.  Burnett, 
34  Ala.  400.  See  Baker  v.  Cincinnati,  11  Ohio  St.  534 ;  Elston  v. 
Chicago,  40  111.  514 ;  Morris  v.  Baltimore,  5  Gill  (Md.),  248 ;  Lincoln 
V.  City  of  Worcester,  8  Cush.  55.  And  the  same  principles  apply  to 
actions  brought  to  recover  back  money  paid  for  illegal  license,  taxes  or 
fines  imposed  by  a  municipal  court.  Id. ;  McKee  v.  Town  Council, 
Rice's  (S.  C.)  L.  24;  Cook  v.  Freeholders,  2  Dutch.  (N.  J.)  326. 

A  purchaser  from  a  city  corporation  of  its  bonds,  which  are  wholly 
void  for  want  of  power  in  the  city  to  issue  them,  is  entitled  to  recover 
back  from  the  city  the  amount  paid,  as  for  a  failure  of  the  considera- 
tion, and  in  such  case  it  is  not  necessary  for  the  plaintiff  to  return 
or  offer  to  return  the  void  bonds  before  bringing  suit.  Paul  v.  Git/y 
of  Kenosha,  22  Wis.  266.  So  a  purchaser  of  property  from  a  muni- 
cipal coi-poration  under  a  void  sale,  who  has  acquired  from  the  cor- 
poration b}^  virtue  of  the  sale  neither  title  nor  possession  to  the 
property,  is  not  requii*ed  to  convey  back  or  transfer  either  to  the  cor- 
poration prior  to  the  commencement  of  an  action  to  recover  back  the 
purchase-money.     Herzo  v.  San  Francisco,  33  Cal.  134. 

Where  a  person  is  injured  in  passing  over  a  defective  bridge,  which 
two  municipal  corporations  are  jointly  bound  to  keep  in  repair,  and 
recovers  against  one  of  the  corporations,  it  may  recover  contribution 
from  the  other.  Armstrong  County  v.  Clarion  County,  66  Penn.  St. 
218  ;  5  Am.  Rep.  368. 

§  4.  Liability  for  negligence  in  general.  With  respect  to  negli- 
gence, a  well-settled  distinction  is  made  between  the  liability  of  a 
municipal  corporation  j9ro/:>6;',  made  such  by  acceptance  of  a  village  or 
city  charter,  and  the  involuntary  quasi  corporations  known  as  counties, 
towns,  school  districts,  and  the  like.  The  liability  of  the  former  is 
greater  than  that  of  the  latter,  even  when  the  latter  are  invested  with 
corporate  capacity  and  the  power  of  taxation.  Hamilton  County  v. 
Mighels,  7  Ohio  St.  109 ;  Barnes  v.  District  of  Columbia,  1  Otto  (U. 
S.),  540.  Thus,  municipal  corporations  proper  are  held  liable,  without 
any  statute  expressly  giving  the  action,  for  injuries  caused  by  unsafe 
and  defective  streets.  Dewey  v.  Detroit,  15  Mich.  309;  Smoot  v. 
Mayor,  24  Ala.  112;  Dayton  v.  Pease,  4  Ohio  St.  80;  Erie  v. 
Schwingle,  22  Penn.  St.  384.     On  the  other  hand,  the  decisions  are 
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almost  uniform  to  the  effect,  that  coimties  and  other  quasi  corporations 
are  not  liable  to  private  actions  for  the  neglect  of  their  officers  in 
respect  to  highways,  unless  such  liability  be  expressly  declared  by 
statute.  BaHlett  v.  Crozier,  17  Johns.  439;  Eastman  v.  Meredith, 
36  N.  H.  28-1;  Chidsey  v.  Canton^  17  Conn.  475;  Mower  y.  Leicester, 
9  Mass.  247 ;  Browjiing  v.  City  of  Springfield,  17  111.  143 ;  Soper  v. 
Henry  County,  26  Iowa,  264 ;  Russell  v.  County  of  Devon,  2  Term 
R.  671.  See,  also,  Bigelow  v,  Randolph,  14  Gray,  641 ;  Bray  v. 
Wallingford,  20  Conn.  4l6 ;  Freeholders  v.  Strader,  3  Ilarr.  (N.  J.) 
108  ;  Van  Eppes  v.  Commissioners,  25  Ala.  460  ;  Treadwell  v.  Cotti- 
Tnissioners,  11  Ohio  St.  190. 

§  5.  Defective  streets.  In  this  country  there  is  no  common-law 
obligation  resting  upon  quasi  corporations,  such  as  counties  and  town- 
ships, to  repair  highways,  streets,  or  bridges  within  their  limits.  And 
even  when  the  duty  to  repair  is  enjoined  upon  them  by  statute,  and 
they  have  the  power  to  levy  taxes  therefor,  they  are  not  generally  held 
liable  to  be  sued  civilly  for  damages  caused  by  the  neglect  to  perform  tho 
duty,  unless  the  action  be  expressl}^  given  by  statute.  See  cases  cited 
above.  See,  also,  Pray  v.  Jersey  City,  32  N.  J.  Law,  394 ;  Granger  v. 
Pulashi  County,  26  Ark.  37  ;  Waltham  v.  Kemper,  55  111.  346  ;  8  Am, 
Rep.  652  ;  Bussell  v.  Town  of  Steid>en,  57  id.  35.  But  it  is  otherwise, 
as  respects  chartered  cities  or  ordinary  municipal  corporations.  Brown- 
ing V.  Springfield,  17  111.  143.  They  owe  to  the  public  the  duty  to 
keep  their  streets  in  a  safe  condition  for  use,  even  in  the  absence  of  an 
express  statute  imposing  the  duty  ;  and  they  are  held  liable  in  a  civil 
action  for  special  injuries  resulting  from  a  neglect  to  perform  this 
duty  (Id.  ;  Sterling  v.  Thomas,  60  id.  264 ;  Chicago  v.  Rohhins,  2 
Black  [U.  S.],  418;  Clark  v.  Lochport,  49  Barb.  580;  Erie  City  v." 
Schwingle,  22  Penn.  St.  384 ;  Blahe  v.  St.  Louis,  40  Mo.  569 ; 
Meares  v.  Wilmington,  9  Ired.  [N.  C]  L.  73) ;  provided,  however,  it 
appears  upon  a  fair  view  of  the  charter  or  statutes,  that  the  duty  rests 
upon  the  municipal  corporation,  as  such,  and  not  upon  it  as  an  agency 
of  the  State,  or  upon  its  officers  as  independent  public  officers.  See 
ante,  595,  art.  1,  §  1 ;  Wiiddgler  v.  City  of  Los  Angeles,  45  Cal.  36  ; 
Pray  v.  Jersey  City,  32  N.  J.  Law,  394 ;  Detroit  v.  Blackcby,  21 
Mich.  84;  S.  C,  4  Am.  Rep.  450. 

And  it  may  become  liable  for  neglect  to  keep  a  street  in  safe  condi- 
tion, without  any  fonyial  acceptance  of  it  as  a  street.  Phelps  v.  City 
of  Mankato,  23  Minn.  276. 

So,  a  municipal  corporation  is  bound  to  keep  its  streets  in  a  safe  con- 
dition for  travel  in  the  ordinary  modes,  by  night  as  well  as  by  day, 
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and,  in  case  of  failure  to  do  so,  it  is  liable  for  damages  resulting  there- 
from. Mayor  of  Milledgeville  v.  Cooley,  55  Ga.  17.  And  the  agents 
of  a  municipal  corporation  charged  with  the  duty  of  keeping  its  streets 
in  repair  and  in  suitable  condition  for  public  travel  are  bound  to  ex- 
ercise an  active  vigilance  in  the  performance  thereof,  and  where  a  de- 
fect or  obstruction  of  a  street  has  existed  for  a  sufficient  time,  so  that 
it  has  become  notorious  to  those  traveling,  and  such  agents  have  had 
full  opportunity  to  learn  of  its  existence,  and  to  remedy  the  defect  or 
remove  the  obstruction,  the  corporation  is  chargeable  with  notice 
thereof,  and  is  liable  for  the  consequences  of  its  neglect  to  restore  the 
street  to  a  good  condition.  Mayor,  etc.,  of  Atlanta  v.  Perdue,  53  Ga. 
607  ;  Todd  v.  City  of  Troy,  61  N.  Y.  (16  Sick.)  506  ;  ChicayoY.  Hoy, 
75  111.  530  ;  Rosenberg  v.  City  of  Des  Moines,  41  Iowa,  415  ;  Cusich 
V.  Norwich,  40  Conn.  375.  But  the  municipal  corporation  is  not  an 
insurer  against  accidents  upon  the  streets.  It  is  bound  to  keep  its 
streets  in  a  reasonable  safe  condition,  but  not  absolutely  so.  Rochford 
V.  Ilildebrand,  61  111.  155 ;  Smith  v.  St.  Joseph,  45  Mo.  449 ;  Seward 
V.  Milford,  21  Wis.  485 ;  Williams  v.  Clinton,  28  Conn.  264.  Nor 
is  a  municipal  corporation  bound  to  keep  all  of  its  streets  in  go'td  re- 
pair under  all  circumstances,  but  only  such  streets  and  parts  of  streets 
as  are  necessary  for  the  convenience  of  the  traveling  public.  Craig  v. 
City  of  Sedalia,  63  Mo.  41 7.  It  has,  therefore,  been  held  that  a  city  is 
not  liable  for  injury  to  a  carriage  and  horses  resulting  from  a  failure  to 
improve  a  street  which  was  not  needed  for  the  use  or  convenience  of  the 
public.  City  of  Henderson  v.  Sandefur,  11  Bush  (Ky.)j  ^^O-  ^or  is  a 
city  liable  for  an  injury  caused  by  the  combined  effect  of  the  unsafe 
condition  of  a  highway,  and  the  unlawful  and  careless  act  of  a  third 
person.  Shepherd  v.  Chelsea,  4  Allen,  113.  And  it  is  held  that 
where  a  person  is  using  a  highway  simply  for  the  purpose  of  play,  and 
is  injured  by  reason  of  a  defect  therein,  he  cannot  maintain  an  action 
to  recover  damages  therefor  against  the  city  which  is  bound  to  keep 
the  highway  in  repair.  Blodgett  v.  Boston,  8  id.  237.  And  see  Chi. 
cago  V.  Starr,  42  111.  174. 

A  municipal  corporation,  while  acting  within  the  scope  of  its  author- 
ity in  making  excavations  in  a  street  for  the  purpose  of  opening  or 
improving  it,  using  proper  care  and  skill,  is  not  liable  to  a  lot  owner 
for  an  injury  resulting  to  his  buildings  from  the  removal  of  the  lateral 
support  of  the  soil  in  the  street.  City  of  Quincy  v.  Jones,  76  111. 
231  ;  S.  C,  20  Am.  Kep.  243. 

§  6.  Defective  sidewalks.  Sidewalks,  when  necessary  to  be  con- 
structed for  public  convience  are  parts  of  the  streets,  and  with  respect 
to  them  a  similar  duty  is  imposed  as  in  the  case  of  streets ;  and  for  an 
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injury  resulting  from  a  defective  sidewalk,  a  city  is  liable  in  damages. 
Ciisiok  V.  Norwich^  40  Conn.  375 ;  Higert  v.  Greencastle,  43  Ind. 
574;  Durantx.  FaZmer,  29  N.  J.  Law,  544.  But  the  duty  of  the 
city  is  only  to  see  that  its  sidewalks  are  7'easonahly  safe  for  persons  ex- 
ercising ordinary  care  and  caution.  City  of  Chicago  v.  McGiven,  78 
111.  347.  And  to  render  a  city  liable  for  injuries  resulting  from  a  de- 
fect therein,  it  must  appear,  either  that  the  city  had  notice  of  the  de- 
feet,  or  that  it  was  a  patent  defect  and  had  continued  so  long  that 
notice  might  reasonably  be  inferred,  or  tliat  the  defect  was  one  which, 
with  reasonable  and  proper  care,  should  have  been  ascertained  and 
remedied.  Jansen  v.  City  of  Atchison,  iQ  Kans.  358 ;  JIall  v. 
Manchester,  40  N.  H,  410  ;  Dewey  v.  Detroit,  15  Mich.  307  ;  Chicago 
V.  McCarthy,  75  111.  602 ;  Moore  v.  Minneapolis,  19  Minn.  300.  And 
see  Ilarrinum  v.  Boston,  114  Mass.  241.  Where  a  city  is  under  no 
legal  obligation  to  cause  its  streets  to  be  lighted  for  the  security  of 
travelers,  mere  notice  to  a  lamp-lighter  of  a  defect  in  a  sidewalk  does 
not  warrant  a  finding  that  the  city  had  notice  thereof.  Monies  v. 
Lynn,  119  Mass.  273.  But  the  rule  that  a  city  must  have  notice, 
actual  or  implied,  of  a  defect  in  a  sidewalk,  before  it  can  be  held  liable 
for  an  injury  caused  by  the  defect,  has  no  application  to  a  case  where 
the  ignorance  of  the  defect  is  the  result  of  a  clear  and  unmistakable 
omission.  Ignorance  in  such  a  case  is  itself  negligence.  Boucher  v. 
New  Haven,  40  Conn.  457.  See,  also,  Alexander  v.  Town  of  Mt. 
Sterling,  71  111.  366. 

Where  it  is  made  the  duty  of  the  municipal  autnorities  to  see  that 
the  sidewalks  are  kept  reasonably  clear  of  ice  and  snow,  and  they  per- 
mit such  an  accumulation  thereof  as  to  constitute  an  obstruction  to  re- 
main an  unreasonable  lengtli  of  time,  to  the  danger  of  travelers,  the 
corporation  is  chargeable  with  negligence  without  proof  of  actual 
notice.  Todd  v.  City  of  Troy,  61  N.  Y.  (16  Sick.)  506;  affirming 
S.  C,  suh  7imn.  Mosey  v.  City  of  Troy,  61  Barb.  580.  See,  generally, 
as  to  the  liability  of  a  city  for  ice  and  snow  on  a  sidewalk,  and  what  is 
reasonable  care  in  removing  it.  Landolt  v.  Norwich,  37  Conn.  615  ; 
Stone  V.  nuhhardston,  100  Mass.  49 ;  Durhin  v.  City  of  Troy,  61^ 
Barb.  437 ;  Savage  v.  Bangor,  40  Me.  176 ;  Hall  v.  Manchester,  40 
N.  II.  410 ;  Collins  v.  Council  Bluffs,  32  Iowa,  324 ;  7  Am.  Rep. 
200  ;  Cook  v.  Milwaukee,  24  Wis.  270 ;  1  Am.  Rep.  183  ;  27  Wis.  191 ; 
McLaughlin  v.  Carry,  77  Penn.  St.  109;  18  Am.  Rep.  432 ;  Mc- 
Auley  V.  Boston,  113  Mass.  503. 

It  has  been  held  that  a  structure,  such  as  the  cornice  of  a  building, 
projecting  over  a  street  in  a  city  in  such  a  manner  as  to  be  dangerous 
to  pjissers-by,  is  a  nuisance  which  the  corporate  authorities  may  abate, 
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and  if  tliey  fail  so  to  do  after  notice  of  its  dangerous  character,  the  city 
will  be  liable  to  any  one  injured  thereby.  Grove  v.  Fort  Wayne,  4:5 
Ind.  429 ;  S.  C,  15  Am.  Rep.  262.  And  see  Parker  v.  Macon,  39 
Ga.  Y25 ;  Norristown  v.  Mayer,  67  Pemi.  St.  355.  But  it  has  been 
held  in  the  New  England  States,  in  decisions  based  upon  statutes  pre- 
scribing the  duties  and  liabilities  of  municipal  corporations,  that  a 
town  or  city  is  not  liable  to  one  injured  by  a  falling  sign  suspended 
over  the  sidewalk  {Jones  v.  Boston,  104  Mass.  75 ;  S.  C,  6  Am,  Rep. 
194 ;  Ilewison  v.  Weio  Haven,  37  Conn.  475 ;  S.  C,  9  Am.  Rep.  342 ; 
Taylor  v.  Peckham,  8  R.  I.  349 ;  S.  C,  5  Am.  Rep.  578) ;  nor  for  an 
injury  caused  to  a  foot  passenger  on  a  sidewalk,  by  the  falling  of  an 
overhanging  mass  of  snow  and  ice  from  the  roof  of  a  building  not 
owned  by  the  city,  although  it  had  so  overhung  the  highway  for  more 
than  twenty-four  hours  before  the  accident.  Hixon  v.  Lowell,  13 
Gray,  59.  But  the  statute  of  Massachusetts  is  held  to  extend  to  in- 
juries caused  by  defective  awnings  projected  over  the  sidewalk,  where 
the  defect  or  want  of  repair  in  the  projection  is  of  such  a  nature  as  to 
render  its  continuance  dangerous  to  the  public  safety.  Day  v.  Mil- 
ford,  5  Allen,  98. 

"Where  the  plaintiff  was  injured  by  falling  at  night  from  a  sidewalk, 
into  a  sunken  lot,  the  walk  being  out  of  repair  and  unguarded  througli 
the  negligence  of  the  city,  it  was  held  that  the  fact  that  the  plaintiff 
was  at  the  time  intoxicated  did  not  preclude  a  recovery  for  the  injury, 
unless  such  intoxication  contributed  thereto ;  and  that  whether  it  did 
so  contribute  was  a  question  of  fact  for  the  jury.  Healy  v.  Mayor 
of  New  York,  3  Hun  (N.  Y.),  708;  S.  C,  6  N.  Y.  Sup.  Ct  (T.  & 
C.)  92.  And  see  Stuart  v.  Machias  Port,  48  Me.  477;  Lovenguth  v. 
Bloomington,  71  111.  238 ;  Alger  v.  Lowell,  3  Allen,  402 ;  Bitchett  v. 
Spuyten  Duyvil,  etc.,  R.  R.  Co.,  5  Hun  (N.  Y.),  165. 

Municipal  corporations   are  not  liable  to   vindictive  or  exemplary 

damages  for  personal  injuries  growing  out  of  mcTe  neglect  to  keep  a 

sidewalk  in  a  safe  condition.     In  order  to  justify  such  damages,  the 

negligence  of  the  authorities  must  be  so  gross  as  to  be  willful.     City 

-of  Chicago  v.  Kelly,  69  111.  475.      See  ante,  tit.  Damages,  Vol.  2. 

§  7.  Defective  bridges.  See  ante,  Yol.  1,  tit.  Bridges.  In  this 
country,  the  power  of  municipal  corporations  to  erect  bridges,  and  tlieii 
authority  over  them,  are  purely  statutory ;  and  there  is  no  common, 
law  responsibility  resting  upon  such  corporations  as  it  respects  the 
repair  of  bridges  within  their  limits.  See  Hill  v.  Supervisors  of  Liv- 
ingston County,  12  N.  Y.  (2  Kern.)  52.  But  where  bridges  are  part 
of  the  streets,  and  built  by  the  municipal  authorities  under  powers  given 
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to  them  by  the  legislature,  they  are  liable  for  defects  therein,  on  tlie  same 
principles  and  to  the  same  extent  as  for  defective  streets  and  sidewalks. 
Mandersehid  v.  Dubuque^  29  Iowa,  73 ;  4  Am.  Rep.  196  ;  Krause  v. 
Davis  County,  -i-I  id.  141 ;  Smoot  v.  Wetumpka,  24  Ala.  112  ;  Chicayo  v. 
McGinn,  51  111.  266 ;  S.  C,  2  Am.  Rep.  295  ;  State  v.  Supervisors  of 
Wood  Comity,  41  Wis.  28  ;  Griffin  v.  Town  of  Williamstown,  6  W. 
Ya.  312  ;  Dill,  on  Mnn.  Corp.,  §  579.  But  a  city  is  under  no  legal  obli- 
gation to  make  approaches,  for  the  convenience  of  its  citizens,  to  a 
bridge  built  by  a  corporation  within  the  city  limits.  Joliet  v.  Yerley, 
35  111.  58.  If,  however,  such  approaches  are  voluntarily  constructed 
by  the  city,  they  must  be  made  safe  for  travelers,  and  the  city  is  lial)Ie 
in  damages  for  an  accident  caused  by  their  defective  condition.  Id. 
And  see  Da/niels  v.  Intendent,  etc.,  of  Athens,  55  Ga.  609,  which  holds 
that  a  contiguous  embankment  necessary  to  make  access  to  a  bridge  so 
as  to  pass  teams  and  wagons  over  it  is  a  part  of  the  bridge,  and  title  to 
the  bridge  covers  such  an  embankment. 

§  8.  Excavations  or  obstructions.  A  municipal  corporation  wliich 
has  caused  an  excavation  t(j  be  made  in  its  streets,  and  neglects  to  keep 
proper  lights  and  guards  around  it  in  the  night,  is  liable  to  persons  re- 
ceiving injury  therefrom,  and  its  liability  is  not  varied  by  the  consider- 
ation that  it  has  or  has  not  contracted  with  the  persons  doing  the  work 
to  adopt  such  precautions.  Storrs  v.  Utica,  17  N.  Y.  (3  Smith)  104. 
And  see  Ki/ng  v.  New  York  Central,  etc.,  R.  R.  Co  ,  QQ  N.  Y.  (21 
Sick.)  181.  But  a  city  is  not  liable  for  an  injury  to  a  person  caused  by 
falling  into  an  excavation  in  a  sidewalk  made  by  the  owner  of  an  ad- 
joining lot,  and  not  by  the  officers  or  agents  of  the  city,  left  open, 
unguarded,  without  barriers  or  lights,  in  the  night-time,  where  no 
notice  of  the  condition  of  such  excavation  was  had  by  the  city,  and  no 
facts  existed  from  which  notice  to  the  city  might  reasonably  be  infer- 
red.    Fort  Wayne  v.  De  Witt,  47  Ind.  391. 

Cellar  doors  opening  out  on  the  sidewalk,  and  frequently  and  negli- 
gently kept  or  left  open,  endanger  the  use  of  the  sidewalk,  and  the  city 
is  liable  to  persons  falling  into  them  and  injui-ed  tlicreliy,  if  it  has 
notice  of  such  negligent  use  of  the  cellars.  If  such  use  has  continued 
a  long  time,  notice  will  be  presumed,  and  the  city  is  chargeable  there- 
with without  actual  proof  of  notice.  Smith  v.  City  of  Leavenworth, 
15  Kans.  81  ;  Chapman  v.  Mayor  of  Macon,  55  Ga.  566.  See,  further, 
as  to  liability  of  cities  for  injuries  from  excavations,  Bassett  v.  St. 
Joseph,  53  Mo.  290  ;  14  Am.  Rep.  446  ;  Tallahassee  v.  Fortune,  3  Fla. 
19;  Davenport  v.  Ruckman,  10  Bosw.  (N.  Y.)  20;  S.  C,  16  Abh.  Pr. 
341. 

Neither  of  the  joint  owners  of  a  wall  can  recover  damages  from  a 
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municipal  corporation  for  the  falling  thereof,  by  reason  of  excavations 
made  by  consent  of  the  other,  in  the  work  of  gi'ading  a  street.  Mitchell 
V.  Mayor,  etc.,  of  Home,  49  Ga.  19.;  15  Am.  Rep.  669.  Nor  is  a 
municipal  corporation  liable  for  damages  resulting  from  the  digging  of 
a  trench  in  one  of  its  public  streets,  by  a  private  individual,  under  a 
license  from  the  corporate  authorities,  for  the  purpose  of  making  a  con- 
nection with  the  main  conduit  pipes  for  distributing  water  to  the  in- 
liabitants,  and  neglecting  properly  to  till  up  tlie  same.  West  Chester 
V.  Apple,  35  Penn.  St.  284.  And  see  Pfau  v.  Williainson,  63  111. 
16 ;  Dorlon  v.  Brooklyn,  46  Barb.  604 ;  Burnhmn  v.  Boston,  10  Allen, 
290  ;  Norwich  v.  Breed,  30  Conn.  535. 

In  the  New  England  States,  towns  and  cities  are  obliged  by  statute 
to  keep  their  highways  and  streets  in  repair  and  it  is  there  held  that 
where  railroad  companies  are  authorized  by  law  to  consti'uct  their  roads 
over  public  highways  and  streets,  and  a  person  is  injured  by  reason  of 
a  defective  highway  or  street  thus  occasioned,  the  town  or  city  is  pri- 
marily responsible  to  such  person,  leaving  it  to  seek  indemnity  from 
the  railroad  company.  See  Willard  v.  Newbury,  22  Vt.  458  ;  Currier 
V.  Lowell,  16  Pick.  170  ;  Phillips  v.  Yeazie,  40  Me.  96 ;  Barber  v. 
Essex,  27  Yt.  62.  And  see  Kittredge  v.  Milwaukee,  26  Wis.  46.  The 
person  injured  may,  however,  elect  to  proceed  at  once  against  the  rail- 
road company.  Elliott  v.  Concord,  27  N.  II.  204  ;  Lowell  v.  Railroad 
Company,  23  Pick.  24. 

It  is  held  under  the  New  Hampshire  statute,  that  a  structure  which 
for  some  years  obstructs  the  safe  and  convenient  use  of  a  highway  in 
a  city  renders  the  city  liable  to  indictment  for  not  keeping  the  high- 
way "  in  good  repair  and  suitable  for  the  travel  passing  thereon."  State 
V.  D(wer,  46  N.  H.  452. 

In  general,  a  municipal  corporation  is  not  liable  for  the  acts  of  its 
inhabitants  in  obstructing  its  streets,  when  notice  of  such  obstruction  is 
not  shown  to  have  been  received  by  its  officers,  nor  is  presumed,  from 
lapse  of  time.  Dorlon  v.  City  of  Brooklyn,  46  Barb.  604 ;  Griffin 
V.  Mayor  of  New  York,  9  N.  Y.  (5  Seld.)  456. 

§  9.  Improper  sewers.  The  entire  omission  to  construct  a  sewer, 
or  the  failure  to  make  it  of  sufficient  size,  has  been  held  not  to  create 
a  liability  on  the  part  of  a  municipal  coi-poration,  for  the  reason  that 
the  duty  of  determining  where  sewers  shall  be  located  and  their  dimen- 
sions is,  in  its  nature,  judicial.  Mills  v.  Brooklyn,  32  N.  Y.  (5  Tiff.) 
489  ;  City  Council  v.  Gilmer,  33  Ala.  116 ;  Child  v.  Boston,  4  Allen, 
41;  Carr  v.  Northern  Liberties,  35  Penn.  St.  324;  Dertiwnt  v. 
Detroit,  4  Mich.  435.  For  the  same  reason  it  is  held  that  after  the  cor- 
poration has  constructed  a  sewer  or  drain,  it    may,  in  its  discretion, 
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wliollj  abandon  or  discontinue  it ;  and  if  the  inhabitants  are  not  left 
in  any  worse  condition  by  such  abandonment  or  discontinuance  than 
they  would  be  if  such  sewer  or  drain  had  never  been  made,  the  corpo" 
ration  will  not  be  liable  for  any  injmy  to  individuals  caused  by  the 
flow  of  surface  water.  City  of  Atchison  v.  Challiss,  9  Kans.  603. 
And  see  Judge  v.  Merldeii,  38  Conn.  90 ;  Grant  v.  Erie,  69  Penn.  St. 
420 ;  8  Am.  Rep.  272  ;  Barry  v.  Lowell,  8  Allen,  127 ;  Roll  v.  Indi- 
am,apolis,  52  Ind.  547.  But  where  a  sewer  has  been  determined  upon 
and  is  constructed,  all  the'  authorities  agree  that  the  duties  of  construct- 
ing it  properly  and  keeping  it  in  good  condition  and  repair  are  ministe- 
rial y  and  that  negligence  in  the  performance  of  those  duties  will  render 
the  corporation  liable  for  damages  resulting  therefrom.  Jones  v.  New- 
Haven,  34  Conn.  1 ;  Donohue  v.  Mayor  of  New  York,  3  Daly,  65  ; 
Logansporty.  Wright,  25  Ind.  512  ;  McCarthy  v.  Syracuse,  46  N.  Y. 
(1  Sick.)  194  ;  Rowe  v.  Portsmouth,  56  N.  H.  291  ;  22  Am.  Rep.  464  ; 
Simvier  v.  City  of  St.  Paul,  23  Minn.  408  ;  Wallace  v.  Muscatine, 
4  Greene  (Iowa),  373  ;  Savannah  v.  Waldner,  49  Ga.  316  ;  Smith  v. 
Mayor,  GQ  N.  Y.  (21  Sick.)  295.  Thus,  where  the  water  of  a  stream, 
which  a  riparian  pl'oprietor  has  been  in  the  habit  of  using  in  his  busi- 
ness, has  become  polluted  by  the  emptying  into  it  of  city  sewers,  he  can 
recover  against  the  city  for  the  pollution,  so  far  as  it  is  attributable  to 
the  improper  construction  or  unreasonable  use  of  the  sewers,  or  to  the 
negligence  or  other  fault  of  the  city  in  the  care  or  management  of 
them.  Jlerrifeldv.  Worcester,  110  Mass.  216  ;  14  Am.  Rep.  592.  So, 
where  the  officers  of  a  municipal  corporation,  in  pursuance  of  a  lawful 
authority,  give  permission  to  a  lot  owner  to  connect  his  lot  with  a  sewer, 
such  officers  are  required  to  exercise  reasonable  care  to  prevent  injury, 
and  for  the  omission  thereof  the  corporation  is  liable.  Masterton  v. 
Village  of  Mount  Vernon,  58  N.  Y.  ( 13  Sick.)  391.  But  in  the  absence 
of  any  want  of  proper  care,  upon  the  part  of  its  officers,  it  is  not  re- 
sponsible for  the  negligence  of  those  employed  by  the  lot  owner  to  do 
the  work.  Id. 

A  city  has  no  right,  in  constructing  a  sewer,  to  discharge  tlie  filth 
therefrom  upon  the  premises  of  an  individual,  and  if,  in  so  doing,  a 
private  injury  is  sustained,  it  is  liable  in  damages.  Jacksonville  v. 
Lambert,  62  111.  519.  See,  also,  O'Brien  v.  St.  Paul,  18  Minn.  176  ; 
City  of  Chicago  v.  Brophy,  79  111.  277 ;  Colmnhus  v.  Woolen  Com- 
fany,  33  Ind.  435. 

§  10.  Injuries  from  flowing  lands.     A  municipal  corporation  has 

no  authority  under  its  general  power  to  grade  and  improve  streets,  or 

make  public  improvements,  to  deprive  others  of  their  property  rights 

in  a  natural  water-course,  or  to  injure  them  by  badly  constructed  and 
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insufficient  culverts  or  passage  ways  obstructing  tlie  free  flow  of  the 
water,  without  incurring  a  liability  therefor.  Gardner  v.  NewhurgK^ 
2  Johns.  Ch.  162 ;  Stetsoyi  v.  Faxon,  19  Pick.  147, 158 ;  Town  of 
Union  V.  Durhes,  38  N.  J.  Law,  21  ;  Dill,  on  Mun.  Corp.,  §  797. 
And  see  Dayton  v.  Pease,  4  Ohio  St.  80 ;  Rochester  Lead  Coinpany 
V.  Rochester,  3  K.  Y.  (3  Comst.)  463  ;  Sleight  v.  City  of  Kingston,  11 
Hun  (]Sr.  Y.),  594  ;  Parlcer  v.  Lowell,  11  Gray,  353.  Thus,  in  building 
a  highway  across  a  natural  stream  the  corporation  should  provide  for, 
and  maintain,  a  free  passage  of  the  Avater,  in  order  that  it  may  not  be 
obstructed  and  pent  up  so  as  to  flow  back  on  land  belonging  to  the 
riparian  proprietors.  Haynes  v.  Burlington,  38  Yt.  350.  See,  also, 
Mayor  of  Helena  v.  Thoinjyson,  29  Ark.  569.  But  the  corporate 
authorities  of  a  city  are  not  liable  for  an  injmy  to  private  property, 
caused  by  the  insufficiency  of  erections  to  resist  an  extraordinai^y  flood, 
if  they  had  proved  sufficient  for  all  puq^oses  for  a  number  of  years 
previous,  and  ordinarily  careful  and  thoughtful  men,  and  skillful 
engineers,  would  not  have  contemplated  that  such  a  flood  would  ever 
occur.  City  of  Madison  v.  Ross,  3  Ind.  236  ;  Sjprague  v.  Worcester, 
13  Gray,  193. 

As  it  regards  surface  water,  different  principles  are  applicable,  and 
it  is  held  that  no  one  has  such  an  interest  in  mere  surface-water  aris- 
ing from  rains  and  melting  snow,  as  to  maintain  an  action  for  the 
diversion  thereof  from  its  ordinary  course.  Wilson  v.  Mayor  of  New 
YorTc,  1  Denio,  597 ;  Bastable  v.  City  of  Syracuse,  8  Hun  (N.  Y,), 
587 ;  Town  of  Union  v.  Purhes,  38  1^.  J.  Law,  21.  And  where  a 
city  repairs  its  streets  and  constructs  drains  and  sewers  with  proper 
skill  and  care,  and  without  malice,  it  is  not  liable  for  any  consequential 
injury,  such  as  the  flowing  of  waste  water  upon  a  citizen's  land. 
Vincennes  v.  Richards,  23  Ind.  381  And  see  Bangor  v.  Laiisil,  51 
Me.  521;  Pontiac  v.  Carter,  32  Mich.  164;  Pettigrew  v.  Evansville, 
25  Wis.  223  ;  3  Am.  Eep.  50  ;  Ellis  v.  Iowa  City,  29  Iowa,  229 ; 
Smith  V.  Mayor,  QQ  K.  Y.  (21  Sick.)  295 ;  St.  Louis  v.  Guriio,  12 
Mo.  414  ;  Adams  v.  Walker,  34  Conn.  466.  Nor  will  an  action  lie 
against  a  city  for  injury  occasioned  to  land  boimding  on  a  public 
street,  from  the  accumulation  of  water  on  the  surface  of  the  street 
which  the  city  has  neglected  to  drain.  Flagg  v.  Worcester,  13  Gray, 
601.  See,  also,  Aurora  v.  Pulfer,  56  lU.  270 ;  Roll  v.  Augusta,  34 
Ga.  326;  Atchison  v.  Challiss,  9  Kans.  603. 

It  has,  however,  been  held,  that,  if  in  grading  a  street  the  municipal 
corporation  turns  a  stream  of  mud  and  water  upon  the  premises  of  an 
adjoining  property  holder,  or  creates  in  the  innnediate  neighborhood 
of  his  premises  a  pond,  offensive  and  unwholesome  to  him  or  his 
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family,  the  corporation  thereby  becomes  liable  to  him  in  damages  to 
the  extent  of  his  injury.  Nevins  v.  Peoria^  4-1  111.  502.  So,  if 
surface-water  be  collected  into  a  single  channel  and  cast  in  a  large 
volume  upon  the  land  of  an  adjacent  owner,  it  is  held  that  he  may 
maintain  an  action  to  recover  the  damages  sustained  thereby.  Basta- 
Me  V.  City  of  Syracuse,  8  Hun  (X.  T.),  587 ;  Kohs  v.  Minneapolis, 
22  Minn.  159 ;  Ashley  v.  Port  Huron,  35  Mich.  296.  And  see  on 
this  point  Foot  v.  Bronson,  4  Lans.  (IST.  Y.)  47 ;  Bentz  v.  Armstrong 
8  Watts  &  Serg.  40  J  Livingston,  v.  McDonald,  21  Iowa,  160; 
Brine  v.  Great  Western  Railway  Co.,  110  Eng.  Com.  Law  (2  Best  & 
Sm.),  402. 

§  11.  Damage  by  fires.  A  municipal  corporation  is  not  liable  in 
damages  to  the  owner  of  property  consumed  by  fire,  on  the  ground 
that  it  failed  to  keep  cisterns  filled  with  water,  fire-hooks,  etc.,  in 
repair,  whereby  a  fire,  which  communicated  with  owner's  property 
and  occasioned  the  loss,  might  have  been  extinguished.  Patch  v. 
City  of  Covington,  1 7  B.  Monr.  (Ky.)  722.  To  authorize  the  recover}'- 
of  damages  for  an  act  of  omission  or  commission,  the  injuiy  sustained 
must  be  the  direct,  or  at  least  the  joroximate  and  natural  consequence 
of  the  act  complained  of.  Id.  So,  the  power  confeiTed  upon  a  muni- 
cipal corporation  by  its  charter,  to  organize  and  regulate  a  fire  depart- 
ment for  the  puq)ose  of  preventing  and  guarding  against  damage  by 
fire,  is  a  legislative  or  judicial  one,  and  the  failure  of  the  corporate 
authorities  to  exercise  the  power  to  the  full  extent  necessary  to  protect 
the  citizens  from  such  damages,  does  not  render  the  corporation  liable 
to  an  action  therefor.  Brinkmeyer  v.  Evansville,  29  Ind.  187; 
Gra7it  V.  City  of  Erie,  69  Penn.  St.  420 ;  S.  C,  8  Am.  Kep.  272 ; 
Wheeler  v.  City  of  Cincinnati,  19  Ohio  St.  19 ;  S.  C,  2  Am.  Rep. 
363 ;  Heller  v.  Sedalia,  53  Mo.  159 ;  S.  C,  14  Am.  Eep.  444. 

Nor  is  a  municipal  corporation  liable,  unless  by  express  statute,  for 
the  destruction  of  a  building  torn  down  to  arrest  the  progress  of  a 
fire,  no  matter  whether  done  under  the  direction  of  the  municipal 
officers  who  had  no  authority  so  to  direct,  or  by  the  by-standers  of 
their  own  motion.  McDonald  v.  Red  Wing,  13  Minn.  38.  And  see 
Respublica  v.  Sparhaiok,  1  Dall.  (Penn.)  357  ;  Field  v.  City  of  Des 
Moines,  39  Iowa,  575 ;  S.  C,  IS  Am.  Rep.  46;  American  Print 
Works  V.  Laiorence,  3  Zabr.  (N.  J.)  590 ;  affirming  S.  C,  id.  9 ;  1 
id.  248,  714 ;  2Iayor  of  New  York  v.  Lord,  17  Wend.  285 ;  S.  C. 
affirmed,  18  id.  126.  Nor,  in  the  absence  of  express  statute,  is  a  muni- 
cipal corporation  lial)le  for  injuries  occasioned  by  the  negligence  of  a 
fireman  while  engaged  in  the  discharge  of  his  duties,  although  such 
fireman  is  employed  and  paid  by  the  coqjoration  {Jewett  v.   City  of 
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Neio  Haven,  38  Conn.  368 ;  S.  C,  9  Am.  Rep.  382.  And  see  Fishef 
V.  Boston,  104  Mass.  87;  S.  C,  6  Am.  Rep.  19C  ;  Hayes  v.  OshJcosh, 
33  Wis.  310 ;  14  Am.  Rep.  Y64) ;  nor  is  it  liable  for  damages  caused 
by  the  acts  of  a  voluntary  association  of  firemen  while  engaged  in 
extinguishing  a  fire  within  the  corporate  limits.  Torbush  v.  City  of 
Norwich,  38  Conn.  225 ;  S.  C,  9  Am.  Rep.  395. 

§  12.  Liability  for  torts  or  wrongs.  No  rule  can  be  so  precisely 
stated  as  to  embrace  all  the  torts  for  which  a  private  action  will  lie 
against  a  municipal  corporation.  All  that  can  be  done  with  safety  is 
to  determine  each  case  as  it  arises.  Lloyd  v.  Mayor  of  New  York,  5 
N.  Y.  (1  Seld.)  369.  And  see  Richmond  v.  Long,  lY  Gratt.  375 ; 
LMtle  Rock  v.  Willis,  27  Ark.  573 ;  Mersey  Docks  and  Ha/rhour  Board 
V.  Penhallon,  7  H.  &  N.  329.  It  is,  however,  well  settled  that  such 
corporations  fall  within  the  operation  of  the  general  rule  of  law  that 
the  superior  or  employer  must  answer  civilly  for  the  negligence  or 
want  of  skill  of  his  agent  or  servant  in  the  course  or  line  of  his  em- 
ployment, by  which  another  is  injured.  Johnson  v.  Municipality  No. 
One,  5  La.  Ann.  100.  But,  to  create  such  a  liability,  it  is  essential  that 
the  injurious  act  done  must  be  within  the  scope  of  the  corporate  pow- 
ers as  prescribed  by  charter  or  positive  enactment ;  in  other  words,  it 
must  not  be  ultra  vires.  Mayor  of  Albany  v.  Cunliff,  2  N.  Y.  (2 
Comst.)  165  ;  Morrison  v.  Lawrence,  98  Mass.  219 ;  Horn  v.  Balti- 
more, 30  Md.  218  ;  Mitchell  v.  Rockland,  52  Me.  118 ;  Cumberland, 
etc..  Canal  Co.  v.  Portland,  62  id.  504;  Cole  v.  Nashville,  4  Sneed 
(Tenn.),  162.     See  ante,  tit.  Master  and  Servant. 

An  action  of  tort  lies  against  a  city  by  the  owner  of  land  through 
which  its  agents  have  unlawfully  made  a  sewer  {Hildreth  v.  Lowell, 
11  G-ray,  345),  or  for  trees  destroyed  and  injuries  done  by  them.  Wall- 
ing V.  Shreveport,  5  La.  Ann.  660.  And,  in  general,  a  city  is  liable 
for  special  damages,  inflicted  upon  private  property  by  reason  of  the 
negligence  or  want  of  skill  of  persons  employed  by  it  to  perform  such 
duties  and  labor  as  are  properly  within  its  corporate  province  {Templin 
V.  Iowa  City,  14  Iowa,  59 ;  Memphis  v,  Lasser,  9  Humph.  [Tenn.] 
757 ;  Lloyd  v.  Mayor  of  New  York,  5  N.  Y.  [1  Seld.]  369)  ;  and 
for  damages  occasioned  by  the  tortious  acts  of  municipal  officers,  done 
within  the  scope  of  their  employment  and  ratified  by  their  superiors. 
Thayer  v.  Boston,  19  Pick.  511 ;  Wilde  v.  New  Orleans,  12  La.  Ann. 
15.  And  see  Zee  V.  >6Wt?y  Hill,M)^.  Y.  (1  Hand)  442;  So'ulard 
V.  St.  Louis,  36  Mo.  546 ;  Sheldon  v.  Kalamazoo,  24  Mich.  383  ;  Chi- 
cago V.  McGraw,  75  111.  566. 

But  a  municipal  corporation  is  not  liable  for  the  misfeasance  of  its  offi 
cers,  when  the  misfeasance  is  in  respect  to  a  duty  specifically  imposed  by 
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statute  on  the  officer  ;  nor  when  tlie  misfeasance  is  by  officers  over  whom 
it  has  no  control,  and  whose  duties  are  to  be  performed  as  the  representa- 
tives and  for  the  purposes  of  the  State  government.  Ham  v.  Mayor  of 
New  Torhj  5  Jones  &  Sp.  (N.  Y.)  458;  Sutton  v.  Board  of  Police,  4:1 
Miss.  236.  And  see  Connors  v.  Mayor,  11  Hun  (E".  Y.),  439 ;  Maxmil- 
ian  V.  Mayor,  62  N.  Y.  (17  Sick.)  1 60  ;  S.  C,  20  Am.  Kep.  468  ;  Mead  v. 
JVew  Haven,  40  Conn.  72;  16  Am.  Rep.  14.  Nor  is  a  city  liable  for 
the  negligence  of  its  officers  or  agents  in  executing  sanitary  regulations 
adopted  for  the  purpose  of  preventing  the  spread  of  contagions  disease,  or 
in  taking  the  care  and  custody  of  persons  afflicted  with  such  disease,  or  the 
houses  in  which  such  persons  are  kept.  In  executing  these  legislative 
functions  the  city  acts  as  a  qxiasl  sovereignty,  and  is  not  responsible  to  in- 
dividuals for  the  negligence  or  non-feasance  of  its  officers  or  agents.  Ogg 
V.  City  of  Lansing,  35  Iowa,  495 ;  S.  C,  14  Am.  Rep.  499.  And  see 
RtLssell  V.  Mayor  of  New  Yorlc,  2  Denio,  461 ;  Small  v.  Danville,  51 
Me.  359 ;  Bielly  v.  Philadelphia,  60  Penn.  St.  467.  Nor  is  a  city  liable 
to  an  action  for  damages  for  the  illegal  arrest  of  a  citizen  by  one  of  the 
police  officers  of  the  city  {Cook  v.  Mayor  of  Macon,  54  Ga.  468  ;  Pes- 
terfield  v.  Vickers,  3  Coldw.  [Tenn.]  205)  ;  nor  for  an  assault  and  bat- 
tery committed  by  its  police  officers  {Kimhall  v.  Boston,  1  Allen,  417); 
nor  for  their  unlawful  acts  of  violence  {Stewart  v.  New  Orleans,  9  La. 
Ann.  461 ;  Dargan  v.  Moljile,  31  Ala.  469) ;  nor  for  the  act  of  the  re- 
corder in  wrongfully  refusing  bail  {Ready  v.  Mayor,  etc.,  6  Ala.  327) ; 
nor  for  the  neglect  of  the  board  of  police  commissioners,  not  appointed 
by,  or  responsible  to  the  corporation.  Altvater  v.  Baltimore,  31  Md. 
462.  See,  also,  President,  etc.,  of  Odell  v.  Schroeder,  58  111.  353  ; 
Judge  V.  Meriden,  38  Conn.  90.  The  remedy  in  such  cases  must  be 
sought  against  the  officers  personally.  Cook  v.  Mayor  of  Macon,  54 
Ga.  468.  Nor  is  a  city  corporation  liable  for  injuries  occasioned  by  the 
negligence  of  a  contractor,  in  doing  work  under  a  contract  between  him 
and  the  city  government  {Painter  v.  Pittsburgh,  46  Pcnn.  St.  213  ; 
Pack  V.  New  York,  8  N.  Y.  [4  Seld.]  222),  unless  the  relation  of  mas- 
ter and  servant  exists  between  them.  Barry  v.  St.  Louis,  17  Mo.  121. 
And  where  a  city  employed  a  contractor  to  grade  a  street,  and  in  per- 
forming liis  contract  he  threw  dirt,  stone,  etc.,  on  a  lot  abutting  the 
street,  it  was  held  that  the  city  was  not  liable  to  the  lot-holder  for  the 
injury.     Reed  v.  Alleghany  City,  79  Penn.  St.  300. 

Municipal  coi"porations  are  not  liable  at  common  law  to  pay  for  the 
property  of  individuals  destroyed  by  mobs  or  riotous  assemblages 
{Mayor  of  Balti/more  v.  Poultney,  25  Md.  107) ;  Westei'n  College  v. 
Clevelom^d,  12  Ohio  St.  375) ;  but  the  legislature  may  constitutionally 
give  a  remedy,  applicable  in  such  case,  and  may  regulate  the  mode  of 
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assessing  the  damages.  Wing  Chung  v.  Los  Angeles,  47  Cal.  531 ;  Sarles 
V.  Mayor  of  JVew  York,  4:7  Barh.  4:4l7  ;  Atchison  w  Twine,  9  Kans. 
350  ;  In  re  Pennsylvania  Hall,  5  Penn.  St.  204  ;  Underhill  v,  Man- 
chester, 45  N.  H.  214.     See  City  of  Richmond^-.  Smith,  15  Wall.  429. 

A  person  who  sustains  a  personal  injury  while  aiding  the  police 
officers  of  a  city  at  their  request  made  in  accordance  with  a  city  ordin- 
ance, in  arresting  violent  disturbers  of  the  peace,  cannot  sustain  an 
action  against  the  city  for  such  injury.  Cohb  v.  Portland^  55  Me.  381. 
Kor  can  a  city  corporation  be  held  responsible  for  the  negligence  of  its' 
police  officers  in  not  taking  proper  care  of  a  horse  and  carriage,  where 
the  driver  has  been  arrested  for  fast  driving.  Elliott  v.  Philadelphia, 
7  Phil.  (Penn.)  128. 

The  general  result  of  the  numerous  adjudications  upon  the  liability 
of  municipal  corporations  for  the  acts  and  omissions  of  their  officers 
and  agents  is  stated  to  be  that  where  the  officer  or  servant  of  a  muni- 
cipal corporation  is  in  the  exercise  of  a  power  conferred  upon  the  cor- 
poration for  its  private  benefit,  and  injury  ensues  from  the  negligence 
and  misfeasance  of  such  officer  or  servant,  the  corporation  is  liable 
in  the  case  of  private  corporations  or  parties.  But  when  the  acts 
or  omissions  complained  of  were  done  or  omitted  in  the  exercise 
of  a  corporate  franchise  conferred  upon  the  corporation  for  the 
public  good,  and  not  for  private  corporate  advantage,  then  the  cor- 
poration is  not  liable  for  the  consequences  of  such  acts  or  omissions  on 
the  part  of  its  officers  and  servants.  Murtaugh  v.  St.  Louis,  44  Mo. 
479.    See,  also,  Richmond  v.  Long,  17  Graft.  375  ;  ante,  595,  art.  1,  §  1. 

As  to  the  remedy  against  municipal  corporations,  by  writ  of  inan- 
damus,  see  aiite,  tit.  Mandamus. 

In  some  cases,  equity  will  interfere  to  prevent  municipal  authorities 
from  transcending,  or  from  making  an  illegal  use  of  their  powers,  and 
will  grant  relief  against  their  unauthorized  or  illegal  acts ;  and  this  on 
the  same  principles  by  which  it  is  guided  in  other  cases.  Att.-Geri.  v. 
Corp.  of  Plymouth,  9  Beav.  67.  And  see  tit.  Equity,  a/iite,  Yol.  3.  It 
has  accordingly  been  held,  that  a  court  of  equity  possesses  jurisdiction 
to  give  relief,  where  the  owner  has  conveyed  his  property  to  a  city 
corporation,  for  public  purposes,  in  the  confidence  of  receiving  a  com- 
pensation, which  the  corporation  has  failed  to  make.  Walker  v. 
Charleston,  1  Bailey's  (S.  C.)  Eq.  443.  So,  in  respect  of  property  held 
by  municipal  corporations  in  trust,  or  clothed  with  public  duties,  equity 
has  always  asserted  its  jurisdiction  to  see  that  the  trusts  were  performed 
and  the  public  duties  discharged.  Att.-Gen.  v.  Liverpool,  1  Myl.  &  Cr. 
171 ;  Dill,  on  Mun.  Corp.,  §  729.  And  see  Att.-Gen.  v.  D\Min,  1  Bligh 
N.  R.  312  ;  Att.-Gen.  v.  Detroit,  26  Mich.  263  ;  Hatheway  v.  SackeU, 
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32  id.  97 ;  Baltimore  v.  Baltimore  <&  Ohio  R.  R.  Co.,  21  Md.  50. 
See,  upon  the  subject  of  injunctions  against  municipal  corporations, 
ante^  tit.  Injunctions.  See,  also,  Dean  v.  Charlton,  23  Wis.  590; 
Harney  v.  Indianapolis,  32  Ind.  244 ;  Sherma^i  v.  Carr,  8  R.  I.  431 ; 
Tash  V.  Adams,  10  Cush.  252 ;  Hohnes  v.  Jersey  City,  1  Beasl.  (N.  J.) 
299 ;  Varick  v.  Neio  York,  4  Johns.  Ch.  53  ;  Brown  v.  Trustees  of 
Catlettshurg,  11  Bush  (Ky.),  435. 

But,  in  general,  a  court  of  equity  has  no  jurisdiction  to  restrain, 
review,  or  set  aside,  the  proceedings  of  a  municipal  corporation,  even  if 
irregular  or  illegal.  Except  in  special  cases  this  jurisdiction  belongs  to 
the  supervisory  power  and  control  of  the  courts  of  common  law.  Mayor 
of  Brooklyn  v.  Meserole,  26  Wend.  132;  Bond  v.  Newark,  19  N.  J. 
Eq.  376  ;  Whiting  v.  Boston,  106  Mass.  89 ;  Intendant  v.  Pippin, 
31  Ala.  542 ;  Hannewinkle  v.  Georgetown,  15  Wall.  547. 


ARTICLE  V. 

OF   OFFICERS  AND  AGENTS. 

Section  1.  In  general.  In  this  country,  the  charter  or  constitution 
of  a  municipal  corporation  usually  makes  provision  as  to  all  the  principal 
officers,  such  as  mayor,  aldermen,  etc.,  and  prescribes  their  A^arious  du- 
ties. See  State  v.  Yon  Baumhach,  12  Wis.  310.  And  it  is  held  that 
such  a  corporation  cannot,  without  express  authority  from  its  charter, 
create  an  office,  define  its  duties,  and  appoint  an  incumbent  and  clothe 
him  with  the  powers  of  a  municipal  officer.  IIol)oken  v.  Ilarrison,  30 
N.  J.  Law,  73.  But  see  People  v.  Bedell,  2  Hill,  196.  So,  the  pro- 
visions of  the  charter  as  to  the  time  and  mode  of  election  of  officers 
must  be  strictly  observed,  and  an  ordinance  which  is  contradictory  to 
the  charter  is  unauthorized  and  void.  King  v.  Mayor  of  Weymouthy 
7  Mod.  373  ;  Vason  v.  Augusta,  38  Ga.  542. 

Wlicn  the  charter  provides  that  the  common  council  of  a  city  shall 
"judge  of  the  qualifications,  elections,  and  returns  of  their  own  mem- 
bers," the  council  possesses  the  exclusive  authority  to  pass  on  the  sub- 
ject, and  courts  have  no  jurisdiction  to  inquire  into  the  qualifications, 
elections,  or  returns  of  members  thereof.  People  v.  Metzker,  47 
Cal.  524. 

Where  the  coi'poration  has  power  under  its  charter  to  create  an 
office  by  ordinance,  and  to  appoint  an  incumbent  thereto,  it  also  has 
power  to  abolish  the  office.  Waldraven  v.  Memphis,  4  Coldw.  (Tenn.) 
431.  See,  also,  People  v.  Mayor  of  New  York,  5  Barb.  43;  People 
v.  Hill,  7  Cal.  97.     But  see  Cauljield  v.  State,  1  S.  C.  461. 
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§  2.  Powers  of.  The  executive  head  of  a  municipal  corporation  is 
usually  styled  the  mayor,  whose  powers  and  duties  in  this  country  de- 
pend wholly  upon  the  provisions  of  the  charter  or  act  of  incorporation. 
His  duties  are  properly  executive  and  administrative,  and  he  has  no 
jurisdiction  to  try  civil  causes,  unless  conferred  upon  him  by  the  act 
of  incorporation.  Smith  v.  Deweese,  41  Tex.  594.  Sometimes  he  is 
clothed  by  statute  with  general  power  to  administer,  judicially,  the 
laws  of  the  State,  and  such  a  statute  is  not  unconstitutional.  See 
Waldo  V.  Wallace,  12  Ind.  569  ;  Howard  \.  Shoeviaker,  35  id.  Ill ; 
I'rell  V.  McDonald,  7  Kans.  426 ;  12  Am.  Rep.  423  ;  Morrison  v. 
McDonald,  21  Me.  550.  See,  as  to  the  authority  of  the  mayor  to 
employ  force  for  the  prevention  or  suppression  of  mobs,  riots,  etc., 
JEla  V.  Smith,  5  Gray,  121.  As  to  his  power  to  order  the  destruction 
of  buildings,  etc.,  in  public  places,  see  Henderson  v.  Mayor,  3  La. 
563.  A  mayor,  who  in  no  sense  belongs  to  the  judiciary,  may  be 
authorized  to  arrest  and  j&ne  lewd  and  disorderly  women ;  and  in  so 
doing  he  but  exercises  the  police  power  which  in  this  respect  has 
always  been  well  distinguished  from  the  judicial  power,  both  in  this 
country  and  in  England.     Shafer  v.  Mum,ma,  IT  Md.  331. 

So,  the  mayor  has  a  summary  jurisdiction  to  fine  those  who  obstruct 
the  public  way,  though  he  has  no  jurisdiction  upon  the  question 
whether  the  locus  is  subject  to  a  public  right  of  way.  Warioich  v. 
Mayo,  15  Graft.  528.  And  a  mayor  has  no  authority,  unless  expressly 
conferred  by  the  city  charter  or  ordinances,  to  employ  counsel  in  be- 
half of  the  city.     Fletcher  v.  Lmoell,  15  Gray,  103. 

The  office  of  a  police  officer  is  the  creature  of  statute,  and  such  an  officer 
can  only  exercise  those  powers  conferred  upon  him  by  legislative  author- 
ity, expressly  or  by  implication.  Commonwealth  v.  Dugan,  12  Mete. 
(Mass.)  233.  And  see  People  v.  Rurlburt,  24  Mick  44 ;  9  Am.  Rep.  103  ; 
Baltimore  v.  Board  of  Police,  15  Md.  3Y6 ;  Metropolitan  Board  of 
Health  v.  Heister,  37  N.  Y.  (10  Tiff.)  661 ;  Police  Comtnissioners  v. 
Douismlle,  3  Bush  (Ky.),  59T.  A  city  council  may  lawfully  authorize 
police  officers  of  the  city  to  arrest  upoji  view,  and  without  warrant, 
any  person  in  the  act  of  violating  city  ordinances,  made  for  the  pres- 
ervation of  good  order  and  public  convenience,  when  not  inconsistent 
with  the  general  statutes  or  policy  of  the  State  ( White  v.  Kent,  11 
Ohio  St.  550  ;  Thomas  v.  Village  of  Ashland,  12  id.  124  ;  6%  Coun- 
cil V.  Payne,  2  Nott  &  McCord  [S.  C],  475  ;  Butolph  v.  Blust,  41 
How.  [N.  Y.]  481 ;  S.  C,  5  Lans.  84) ;  but  not  otherwise.  Pesterfield 
V.  Yiclers,  3  Coldw.  (Tenn.)  205.  It  is  held  in  North  Carohna  that 
the  violation  of  a  town  ordinance,  even  in  the  presence  of  a  policeman, 
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does  not  necessarily  give  him  a  right  to  arrest  the  offender.  State  v. 
BelTc,  76  N.  C.  10.' 

When  the  municipal  authorities  of  a  city  act  under  an  authority  de- 
rived from  a  statute,  they  must  follow  strictly  its  provisions.  Glass 
V.  AsKburtj,  49  Cal.  571.  And  those  who  deal  with  the  officers  of  a 
municipal  corporation  must  ascertain,  at  their  peril,  that  these  officers 
are  acting  within  the  scope  of  their  lawful  powers.  Cheeney  v.  Town 
of  Brookjield,  60  Mo.  53., 

It  is  held  not  to  be  in  the  power  of  a  common  council  of  a  city  to 
bind  its  legislative  capacities  by  any  private  arrangement  or  stipula- 
tions, so  as  to  disable  itself  from  enacting  any  law  that  might  be 
deemed  essential  for  the  public  good.  Britton  v.  Mayor  of  New 
York,  21  How.  (N.  Y.)  251 ;  S.  c!,  12  Abb.  367,  n  ;  Goszler  v.  Cor- 
'poration  of  Georgetown^  6  Wheat.  (U.  S.)  593. 

§  3.  Duties  of.  Every  municipal  officer,  before  entering  upon  the 
duties  of  his  office,  is  usually  required  to  take  an  oath  of  office ;  and 
an  officer  intrusted  with  money  or  property  is  generally  required,  in 
addition,  to  give  bond  and  sureties  for  the  faithful  performance  of  his 
duties.  Thus,  it  is  held  that  upon  the  choice  of  a  collector  of  taxes, 
the  town  electing  him  may  lawfully  require  sureties  for  the  faithful 
discharge  of  the  duties  of  his  office,  and  the  refusal  to  find  such  sure- 
ties is  a  non-acceptance  of  the  trust,  even  after  the  person  chosen  has 
taken  the  oath  of  office.  2forrell  v.  Sylvester,  1  Me.  248.  But  statutes 
requiring  an  oath  of  office  and  bond  are  usually  directory  in  their 
nature  ;  and  while  it  is  the  duty  of  the  officer  elect  to  perfect  his  title 
by  complying  with  the  directions  of  the  law  as  to  taking  oath,  deposit- 
ing bonds,  etc.,  yet  his  failure  to  do  so  is  his  own  wrongful  neglect,  and 
is  no  defense  to  an  action  against  his  sureties  on  his  official  bond.  State 
V.  Toomer,  7  Rich.  (S.  C.)  216 ;  State  v.  Findley,  10  Ohio,  51.  And 
see  Smith  v.  CronTchite,  8  Ind.  134 ;  Olney  v.  Pearce,  1  R.  I.  292.  So, 
if  officers,  as  for  instance,  the  members  of  a  common  council,  who  are 
required  to  be  sworn  before  they  enter  on  the  duties  of  their  office,  are 
wrongly  sworn  before  a  person  not  authorized  to  administer  the  oath, 
their  acts  are  not  therefore  invalid  ;  they  are  still  officers  de  fa^to,  and 
a  tax  levied  by  them  is  valid,  and  will  not  be  set  aside  even  in  a  direct 
[proceeding.     State  v.  Perkins,  4  Zabr.  (N.  J.)  409. 

A  law  requiring  commissioners  for  the  assessment  of  a  special  ta.x  to 
defray  the  expense  of  a  certain  public  improvement,  to  take  an  oath, 
before  proceeding  to  the  assessment,  that  they  will  execute  their  duties 
to  the  best  of  their  ability,  is  sufficiently  complied  with  by  their  taking 
the  oath  after  tlie  ordinance  requiring  the  improvement  has  been  passed 
Vol.  lY.  —  82 
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by  the  common  council,  but  before  its  approval  by  the  mayor.   Gumee 
V.  Chicago,  40  111.  165. 

As  to  the  right  of  a  city  to  require  a  bond  of  indemnity  from  the 
owner,  who  proposes  to  make  excavations  in  sidewalks  for  building 
purposes,  etc.,  see  McCarthy  v.  Chicago,  53  111.  38. 

If  a  statute  vests  the  discretion  of  deciding  the  places  where  work 
shall  be  done  in  improving  the  streets  of  a  city,  in  a  particular  body  of 
officers,  those  officers  must  make  the  decision  personally.  They  cannot, 
by  a  general  resolution,  confide  the  duty  to  the  superintendent  of  streets. 
Richardson  v.  Heydenfeldt,  46  Cal.  68. 

§  4.  Liabilities.  The  officers  of  a  municipal  corporation  cannot  be 
held  responsible  in  damages  to  the  corporation  for  negligence  in  the 
discharge  of  their  official  duty,  in  the  absence  of  a  statute  giving  the 
remedy.  If  liable  at  all  to  the  corjjoration  from  which  they  received 
their  appointment,  they  are  liable  only  for  want  of  fidelity  and  integ- 
rity, and  not  for  honest  mistakes.  Wilsoti  v.  Mayor  of  New  York,  1 
Denio,  595 ;  Trafton  v.  Alfred,  15  Me.  258  ;  First  Parish  in  Sher- 
hurne  v.  Fiske,  8  Cush.  264. 

As  it  regards  their  liability  to  others,  it  is  held  that  they  are  individ- 
ually liable  for  the  payment  of  a  judgment  creditor  of  the  corporation, 
after  he  has  demanded,  and  they  have  refused,  to  levy  a  tax  to  raise 
the  funds,  if  it  is  within  their  power  to  make  such  levy  {Porter  v. 
Thomson,  22  Iowa,  391) ;  nor  is  it  necessary,  in  such  case,  that  the 
judgment  creditor  should  demand  the  issue  of  scrip,  as  well  as  the  levy 
of  a  tax.     Oswald  v.  Thedinga,  17  id.  13. 

So,  a  public  or  municipal  officer,  who  is  required  to  account  for  and 
pay  over  money  that  comes  into  his  hands,  is  liable,  though  it  be  stolen 
without  his  fault,  unless  relieved  from  this  responsibility  by  statute. 
Halhert  v.  State,  22  Ind.  125 ;  Morleck  v.  State,  28  id.  86 ;  State  v. 
Harper,  6  Ohio  St.  607. 

But  public  and  municipal  officers  are  not  held  personally  Kable  on 
contracts  made  within  the  scope  of  their  authority,  and  in  the  line  of 
their  duty,  unless  it  clearly  appears  that  they  intended  to  bind  them- 
selves personally.  Macheath  v.  Haldirnand,  1  Term  R.  172  ;  Olney  v. 
Wickes,  18  Johns.  122;  Ogden  v.  Raymond,  22  Conn.  379;  Nicker- 
son  V.  Dyer,  105  Mass.  320 ;  Tucker  v.  Shorter,  17  Ga.  620. 

Nor  are  public  officers  held  responsible  for  the  misconduct  or  mal- 
feasance of  such  persons  as  they  are  obliged  to  employ,  the  maxim 
respondeat  superior  having  no  application  in  such  cases,  Bailey  v. 
Mayor  of  New  York,  3  Hill,  531 ;  S.  C,  1  N.  Y.  Leg.  Obs.  163  ;  S. 
C.  affirmed,  2  Denio,  433  ;  PritchardY.  Reefer,  53  111.  117.  Nor  are 
they  liable,  either  civiUy  or  criminally,  for  acts  done  within  the  scope 
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of  their  authority,  in  the  exercise  of  a  discretion  confided  to  them  by 
law,  in  the  absence  of  mahce,  or  corruption,  or  a  statute  imposing  the 
liability.  Baker  v.  State,  27  Ind.  485;  Stewart  v.  Southard,  17  Ohio, 
402  ;  Craig  v.  Burnett,  32  Ala.  728  ;  State  v.  Dunnington,  12  Md. 
340.  But  public  officers  are  liable  in  civil  suits  for  damages  done  to 
individuals  by  their  wanton,  malicious,  or  fraudulent  acts,  and  for  acts 
beyond  their  jurisdiction.  Id.;  Wilkesw  Dinsnian,  7  How.  (U.  S.)  89; 
Waldron  v.  Berry,  51  ]SL  H.  137.  And  where  the  law  requires  abso- 
lutely a  ministerial  act  to  be  done  by  a  public  officer,  and  he  neglects 
or  refuses  to  do  such  act,  he  may  be  compelled  to  respond  in  damages 
to  the  extent  of  the  injury  arising  from  his  conduct,  and  mistake  of 
duty,  and  honest  intentions  will  not  excuse  the  offender.  Amy  v.  Super- 
visors, 11  Wall.  (U.  S.)  136;  Nowell  v.  Wright,  3  Allen,  166; 
Mills  Y.  City  of  Brooklyn,  32  N.  Y.  (5  Tiff.)  489. 

So,  a  municipal  corporation  may  be  indicted  at  common  law  for  a 
m?5-feasance,  as  well  as  for  noTi-feasance.  Comrnonivealth  v.  Proprie- 
tors, etc.,  2  Gray,  339 ;  State  v.  Shelhyville,  4  Sneed  (Tenn.),  176 ; 
Hammiar  v.  Covington,  3  Mete.  (Ky.)  494 ;  State  v.  Hudson  County,  1 
Vroom  (N.  J.),  137.  And  it  is  held  in  Tennessee,  that  the  mayor  and 
aldermen  of  a  city,  bound  by  law  to  keep  the  streets  in  repair,  are  per- 
sonally liable  to  indictment  if  they  neglect  their  duty.  Hill  v.  State, 
4  Sneed,  443.  So,  in  Pennsylvania,  where  the  duty  of  repairing  the 
roads  of  a  municipal  district  rests  upon  individuals,  they  are  indictable 
for  neglect  to  keep  them  in  repair.  Phillips  v.  Commonwealth,  44 
Penn.  St.  197.  See,  also,  State  v.  Raleigh,  3  Jones'  (N.  C.)  L.  399. 
But  see  State  v.  Hudson  County,  1  Yroom  (N.  J.\  137. 

§  5.  Compensation.  There  is  no  such  relation  between  a  mimicipal 
corporation  and  the  officers  which  it  is  required  by  law  to  elect,  as  will 
oblige  it  to  make  compensation  to  them  for  the  discharge  of  ordinary 
official  duties,  where  no  provision  for  any  compensation  is  made  by 
law,  and  in  the  absence  of  any  contract.  Sikes  v.  Inhahitants  of  Hat- 
field, 13  Grray,  347;  Gamier  v.  St.  Louis,  37  Mo.  551;  Barton  \. 
New  Orleans,  16  La  Ann.  317.  A  person  accepting  and  entering  into 
an  office  of  a  municipal  corporation  must  be  deemed  to  have  notice  of 
all  the  provisions  of  its  charter,  and  can  recover  compensation  for  his 
services  only  in  the  manner  therein  provided.  Baker  v.  Utica,  19  N. 
Y.  (3  Smith)  326.  And  see  McClung  v.  St.  Paul,  14  Nfinn.  420; 
Boyden  v.  Brookline,  8  Yt.  284 ;  Jersey  City  v.  Quaife.,  2  Dutch.  (N. 
J.)  63;  Bladen  \ .  Philadelphia,  ^^  Penn.  St.  464;  Smith  v.  Com- 
monwealth, 41  id.  335.  Nor  is  a  municipal  coqDoration  liable  for  serv- 
ices pertbrmed  by  an  officer  under  an  unconstitutional  statute.  Mea- 
gher V.  County  of  Storey,  5  Xev.  244. 


652  MUNICIPAL  CORPOEATIONS. 

The  relation  between  municipal  corporations  and  their  officers  not 
being  one  of  contract  {Alexander  v.  McKenzie,  2  S.  C.  81),  the  com- 
pensation of  the  latter  may  be  changed  from  time  to  time  during  the 
continuance  of  their  term  of  office,  by  the  authority  which  fixed  it.  Iowa 
City  Y.  Foster, 10  low2i,l'^^.  So,  where  a  public  office  is  created  by  the 
authorities  of  a  municij)al  corporation,  an  incumbent  of  the  office  does 
not  have  such  an  interest  in  the  salary  as  that  the  corj)oration  cannot,  at 
its  discretion,  abolish  the  office,  and  by  so  doing  deprive  him  of  his  right 
to  tender  his  services  and  demand  his  salary,  for  the  full  time  for  which 
he  was  elected.  Atigusta  v.  Siveeny,  44  Ga.  463 ;  S.  C,  9  Am.  Rep. 
172.  See,  also,  Madison  v.  Kelso,  32  Ind.  79 ;  Com.7nonwealth  v. 
Bacon,  6  Serg.  &  R.  322  ;  Hiestand  v.  JVew  Orleans,  14  La.  Ann,  330. 
But  when  the  services  to  be  rendered  are  professional  or  private,  rather 
than  public  or  official,  an  employment  under  an  ordinance  for  a  fixed 
time,  at  a  fixed  salary,  is  held  to  be  a  contract,  and  not  subject  to  be 
impaired  by  the  corporation.  Chase  v.  Loioell,  7  Gray,  33.  And  a 
superintendent  of  public  schools  was  held  to  be  entitled  to  recover  from 
a  city  for  his  services  during  the  year  for  which  he  was  elected,  although 
such  services  were  rendered  after  the  repeal  of  the  ordinance  requiring 
the  school  committee  annually  to  appoint  such  superintendent.  Ki7n- 
hall  V.  Salem,  111  Mass.  87.  So,  it  is  held  that  M^hen  neither  the 
duties  nor  the  compensation  of  a  city  solicitor  are  prescribed,  it  is  his 
duty,  unless  otherwise  instructed,  to  perform  such  services  as  the  inter- 
ests of  the  city  may  require,  and  he  may  recover  therefor  what  they 
are  reasonably  worth.     Kinnie  v.  City  ofWaverly,A'i  Iowa,  486. 

An  increase  by  the  municipal  authorities  of  the  duties  of  an  officer  of 
the  corporation  does  not  imply  any  obligation  to  increase  his  -salary 
{Peoj^le  V.  Supervisors,  1  Hill,  362  ;  Covington  v.  Mayherry,  9  Bush 
[Ky.],  304 ;  Detroit  v.  Redfield,  19  Mich.  376  ;  Evans  v.  Trenton,  4 
Zabr.  [X.  J.]  764) ;  and  a  promise  to  pay  him  an  extra  fee  or  sum  be- 
yond that  fixed  by  law  is  not  binding.  Id  , ;  Debolt  v,  Cincinnati,  7 
Ohio  St.  237;  Heslej)  v.  Sacramento,  2  Cal.  580.  And  see  Smith  v. 
City  of  Albany,  61  K.  Y.  (16  Sick.)  444.  But  for  services  performed 
by  request,  not  part  of  the  duties  of  his  office,  and  which  could  have 
been  as  appropriately  performed  by  any  other  person,  he  may  recover 
a  proper  remuneration.  Evans  v.  City  of  Trenton,  4  Zabr.  (N.  J.)  • 
764 ;  Converse  v.  United  States,  21  How.  (U.  S.)  463. 

And  where  the  duties  of  an  employee  of  a  municipal  corporation  do 
not  absolutely  require  his  presence  every  day  at  the  office  of  another 
officer  of  the  corporation,  the  fact  that  his  omissions  to  be  present  are 
numerous,  his  attendance  not  being  necessary  to  the  faithful  discharge 
of  his  duties,  forms  no  defense  to  an  action  for  his  salary.  Whitney  v. 
Mayor  of  New  Tori,  7  J.  &  Sp.  (N.  Y.)  106. 
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CHAPTER  CI. 

NEGLIGENCE. 
AETICLE  L 

OF   NEGLIGENCE  IN  GENERAL. 

Section  1.  Natnre  and  definition.  The  term  "  negligence,"  in  its 
legal  acceptation,  is  nearly  synonymous  with  carelessness.  It  is 
defined  to  be  "the  omission  to  do  something  which  a  reasonable  man, 
guided  upon  those  considerations  which  ordinarily  regulate  the  con- 
duct of  human  affairs,  would  do ;  or  doing  something  which  a  prudent 
and  reasonable  man  would  not  do."  Aldekson,  B.,  in  Blijth  v.  Birm- 
ingham Water  Worlcs  Co.,  11  Exch.  781,  784.  See,  also,  Bizzell  v. 
Booker,  16  Ark.  308  ;  Railroad  Company  v.  Jones,  95  U.  S.  (5  Otto) 
439  ;  Grant  v.  Moseley,  29  Ala.  302  ;  Mowrey  v.  Central  City  Rail- 
way, 66  Barb.  43.  Or,  as  more  briefly  defined,  "  negligence  is  a  viola- 
tion of  the  obligation  which  enjoins  care  and  caution  in  what  we  do." 
Beardsley,  C.  J.,  in  Tonawanda  R.  R.  Co.  r.  Munger,  5  Denio,  255, 
266.  In  negligence,  there  is  an  absence  of  proper  attention,  care,  or 
skill ;  but  whatever  may  be  the  grade  of  negligence,  there  is  in  it  no 
intention  to  do  a  wrongful  act,  or  to  omit  the  performance  of  a  duty. 
One  may  act  in  entire  good  faith  and  still  be  guilty  of  gross  negligence. 
Lincoln  v.  Buchnaster,  32  Vt.  652.  It  is  strictly  tj-oti- feasance,  not 
malfeasance.  This  is  the  general  idea,  and  it  marks  the  distinction 
between  negligence  and  fraud.  In  the  first,  there  is  no  positive  inten- 
tion to  do  a  wrongful  act ;  but,  in  the  latter,  a  wrongful  act  is  ever 
designed  and  intended.  Negligence,  in  its  various  degrees,  ranges 
between  pure  accident  and  actual  fraud,  the  latter  commencing  where 
negligence  ends.  Gardner  v.  Heartt,  3  Denio,  232,  236,  But 
although  even  gross  negligence  does  not,  in  construction  of  law, 
amount  to  fraud,  yet  it  is  evidence  to  be  left  to  the  jur}-,  from  which 
they  may  infer  fraud,  or  the  want  of  hona  fides.  WiUon  v.  Railroad 
Co.,  11  Gill  &  J.  (M(l.)  58.  See,  also,  Carlon  v.  Ireland,  5  El.  & 
Bl.  765  ;  Jmies  v.  Siaith,  1  Hare,  71 ;  Seyhel  v.  National  Curre7icy 
Bamk,  54  N.  Y.  (9  Sick.)  288 ;  S.  C,  13  Am.  Rep.  583.     And  in  St. 
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Louis,  etc.,  R.  JR.  Co.  v.   Todd,    36  111.  409,  was  gross  negligence 
defined  as  "  amounting  to  willful  injury." 

Practically,  negligence  is  the  want  or  absence  of  the  care  and  atten- 
tion required  by  all  the  circumstances  of  each  particular  case.  It  is 
not  absolute  or  intrinsic,  but  is  always  relative  to  some  circumstances  of 
time,  place,  or  person.  Richardson  v.  Kiev,  34  Cal.  63.  Thus,  in 
detennining  what  constitutes  negligence,  consideration  should  be  given 
to  the  growth  of  science,  and  the  improvement  in  the  arts.  And  it  is 
the  duty  of  those  who  use  hazardous  agencies  to  control  them  carefully, 
to  adopt  every  known  safeguard,  and  to  avail  themselves  from  time  to 
time  of  every  approved  invention  to  lessen  their  danger  to  others.  An 
omission  in  any  of  these  respects  is  negligence.  Frankford,  etc., 
TurnpiTce  Co.  v.  Philadelphia,  etc.,  R.  R.  Co.,  54  Penn.  St.  345; 
CUveland  v.  Spier,  16  C.  B.  (N.  S.)  399. 

But  the  law  is  not  so  absurd  as  to  assume  to  hold  any  one  responsible 
Tipon  the  ground  of  negligence,  for  not  doing  that  which  it  was 
practically,  under  the  circumstances,  impossible  to  do.  Michigan,  etc., 
R.  R.  Co.  V.  Burrows,  33  Mich.  6. 

In  the  civil  law,  there  are  three  degrees  of  negligence,  described  by 
the  terms  "  slight,"  "  ordinary,"  and  "  gross."  Story  on  Bailm.,  §  18. 
This  classification  of  negligence  has  been  frequently  recognized  and 
applied  in  courts  of  common  law  (See  Yaughan  v.  Menlove,  3  Bing. 
N.  C.  468;  Purves  v.  Laudell,  12  CI.  &  Fin.  91 ;  Grill  v.  General 
Iron  Screw  Co.,  L.  P.,  1  C.  P.  600  ;  Cashill  v.  Wright,  6  El.  &  Bl.  891 ; 
Edwards  v.  Lord,  49  Me.  279  ;  Chase  v.  Maberry,  3  Harr.  [Del.]  266 ; 
Farish  v.  Reigle,  11  Gratt.  [Va.]  697 ;  Spooner  v.  Mattoon,  40  Vt. 
300) ;  but  in  other  cases,  the  classification  of  negligence  into  degrees 
has  been  disapproved  of,  and  it  has  been  gravely  doubted  whether  the 
terms  of  distinction  could  be  usefully  applied  in  practice.  See  Wilson 
V.  Brett,  11  Mees.  «&  W.  113 ;  Hinton  v.  DihUn,  2  Q.  B.  646,  661 ; 
New  World  v.  Kin^,  16  How.  (U.  S.)  474 ;  Gill  v.  Middleton,  105 
Mass.  477  ;  S.  C,  7  Am.  Rep.  548  ;  Smith  v.  New  York  Central  R. 
R.  Co.,  24  N.  T.  (10  Smith)  222,  241 ;  Western  Union  Tel.  Co.  v. 
Fyser,  2  Col.  T.  141.  Slight  negligence  is  defined  to  be  the  want  of 
great  care  and  diligence  (Story  on  Bailm.,  §  17) ;  ordinary  negligence 
is  the  want  of  ordinary  care  and  diligence  (Id. ;  Wyld  v.  Pickford, 
8  Mees.  &  W.  443,  46 1 ;  Pennsylvania  R.  R.  Co.  v.  Ogier,  35  Penn, 
St.  60 ;  Central  R.  R.  Co.  v.  Moore,  24  N.  J.  Law,  824)  ;  and  gross 
negligence  is  the  want  of  even  slight  care  and  diligence.  Story  on 
Bailm.,  §  17  ;  Cashill  v.  Wriyht,  6  El.  &  Bl.  891,  899 ;  anU,  Yol.  2, 
1.  See  Goodman  v.  Walker,  30  Ala.  482,  495.  Great  care  or  dili- 
gence imphes  the  use  of  greater  caution  than  men  of  average  prudence 
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exercise  with  respect  to  their  own  affairs  {Dreher  v.  Fltchhurg,  23 
Wis.  675 ;  Brown  v.  Lynn,  31  Penn.  St.  512) ;  ordinary  care  or  dili- 
gence is  such  as  persons  of  average  prudence  observe  with  respect  to 
their  own  affairs  {Ileathcock  v.  Pennington,  11  Ired.  [N",  C]  Law, 
640;  Ernst  v.  Hudson  River  R.  R.  Co.,  35  N.  Y.  [S  Tiff.]  9,  37.  See 
Central  R.  R.  Co.  v.  Moore,  24  N.  J.  Law,  824 ;  Cayzer  v.  Taylor, 
10  Gray,  274;  Toledo,  etc.,  R.  R.  Co.  v.  Goddard,  25  Ind.  185; 
Philadelphia,  etc.,  R.  R.  Co.  v.  Kerr,  25  Md.  521);  and  slight  care 
or  diligence  is  such  as  is  usually  exercised  by  persons  Delow  the 
average  prudence  of  the  community  in  which  they  live,  with  respect  to 
their  own  affairs.  See  Dorman  v.  Jenkins,  2  Ad.  &  El.  256 ;  Duff 
V.  Budd,  3  Brod.  &  B.  177 ;  Camjphell  v.  Bear  River  Mining  Co.,  35 
Cal.  679  ;  Schwartz  v.  Gilmore,  45  111.  455 ;  Chase  v.  Neio  York 
Central  R.  R.  Co.,  24  Barb.  273. 

In  determining  what  amounts  to  any  specified  degree  of  care  in  any 
particular  case,  the  thing  to  be  cared  for,  and  the  dangers  to  which  it 
is  exposed,  are  the  principal  considerations.     That  which  would  be 
ordinary  care  in  the  security    and  preservation  of  wearing  apparel, 
might  be  gross  carelessness  in   the  disposition   of  gold  coins  or  bank 
bills.     The  care  must  be  graduated  according  to  tlie  character  of  the 
property,  its  value,  and  the  convenience  of  its  being  made  secure,  the 
facility  for  its   being  stolen,  and  the  temptations  thereto.     State  v. 
Meager,  44  Mo.  356 ;  Ileathcock  v.    Pennington,  11   Ired.   (N.  C.)  L. 
640;  Fletcher  v.   Boston,  etc.,  R.  R.  Co.,  1  Allen^  9.     So,  a  person 
driving  in  a  crowded  street  is  bound  to  the  exercise  of  more  care  than 
is  required  if  the  street  were  clear.     Ga7vnon  v.  Bangor,  38  Me.  443. 
See,  also,  McGrew  v.  Stone,  53  Penn.  St.  436 ;  Loomis  v.  Terry,  17 
Wend.  496.     And  in  all  cases  where  the  safety  of  human  life  is  in 
question,  a  higher  degree  of  care  is  required,  than  is  exacted  in  relation 
to  any  matter  of  mere  property.     See  Deane  v.  Clayton,  7  Taunt. 
489;  S.  C,  2  Marsh.  277;  Cayzer  v.  Taylor,  10  Gray,  274;  Fleet  v. 
Hollenkemp,  13  B.  Monr.  (Ky.)  219 ;  Carroll  v.  Staten  Island  R.  R. 
Co.,  65  Barb.  32 ;  S.  C.  affirmed,  58  N.  Y.  (13  Sick.)  126 ;  17  Am. 
Rep.  221. 

Whether  a  party  has  been  negligent  is  often  a  mixed  question  of 
law  and  fact.  Dolflnger  v.  Flshhack,  12  Bush  (Ky.),  474 ;  Gagg  v. 
Veiter,  41  Ind.  228 ;  S.  C,  13  Am.  Hep.  322.  And  it  is  laid  down  as 
a  rule,  that  when  the  main  fact  or  facts  touching  the  negligence  is 
sought  to  be  proved  by  other  facts,  called  circumstantial  evidence,  the 
question  is  always  one  for  the  jury.  They  are  to  say  whether  the  facts 
proved  justify,  by  fair  reasoning,  the  finding  of  the  main  fact  in  issue 
to  be  true.     But  when  the  direct  fact  in  issue  is  estabhshed  by  undis- 
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puted  evidence,  and  such  fact  is  decisive  of  tlie  cause,  a  question  of 
law  ia  raised,  and  the  court  should  decide  it.  The  jury  have  no  duty 
to  perform.  Dascomb  v.  Buffalo,  etc.,  B.  B.  Co.,  27  Barb.  221  ;  S. 
C.  affirmed,  24  How.  609  n ;  Van  Lien  v.  Scoville  Manuf.  Co.,  4 
Daly,  554;  S.  C,  14  Abb.  (N.  S.)  74;  Tarwatery.  Hannibal,  etc.,  B. 

B.  Co.,  42  Mo.  193 ;  Catawissa,  B.  B.  Co.  v.  Armstrong,  52  Fenn. 
St.  282 ;  Biles  v.  Holmes,  11  Ired.  (N.  C.)  L.  16.  And  see  on  this 
point,  Glassey  v.  HestonviUe,  etc.,  Bailway  Co.,  57  Penn.  St.  172; 
United  States  v.  Taylor,  5  McLean  (C.  C),  242 ;  Toledo,  etc.,  B.  B.  Co. 
V.  Foster,  43  111.  415 ;  Purvis  v.   Coleman,  1  Bosw.   (N.  Y.)  321 ;  S. 

C.  affirmed,  21  N.  T.  (7  Smith)  111 ;  Georgia  B.  B.,  etc.,  Co.  v. 
mely,  56  Ga.  540. 

AETICLE  II. 

OF    ACTIONABLE    NEGLIGENCE. 

Section  1.  In  generaL  Negligence,  as  defined  at  the  beginning 
of  the  preceding  section,  when  productive  of  damage  to  an  individual, 
is  actionable.  And  the  gist  of  the  action  is  the  fault  of  the  defend- 
ant, in  neglecting  to  exercise  such  a  reasonable  degree  of  skill,  or  dili- 
gence, or  caution,  and  prudent  foresight,  as,  under  the  circumstances, 
might  have  avoided  the  injury.  Tally  v.  Ayres,  3  Sneed  (Tenn.),  677. 
So,  it  is  well  settled  that,  for  an  injury  occasioned  by  want  of  due  care 
and  skill  in  doing  what  one  has  promised  to  do,  an  action  may  be 
maintained  against  him  in  favor  of  the  party  relying  on  such  promise 
and  injured  by  the  breach  of  it,  although  there  was  no  consideration 
for  the  promise.  Balfe  v.  West,  22  Eng.  Law  &  Eq.  506;  Benden  v. 
Manning,  2  N.  H.  289.  Thus,  a  landlord,  whose  neglect  to  use  ordi- 
nary skill  in  making  repairs  on  the  demised  premises  causes  a  personal 
injury  to  the  tenant,  is  liable  therefor,  although  his  undertaking  to 
make  the  repairs  was  gratuitous,  and  by  the  tenant's  soheitation.  Gill 
V.  Middletan,  105  Mass.  477 ;  S.  C,  7  Am.  Eep.  548. 

It  is,  however,  held  that  actionable  negligence  exists  only  when  the 
party,  whose  negligence  occasions  the  loss,  owe?  a  duty,  arising  from 
contract  or  otherwise,  to  the  person  sustaining  such  Iosb  {Kahl  v.  Love, 
37  N.  J.  Law,  5) ;  or  there  must  be  a  disregard  o  some  duty  or  rule 
of  conduct  prescribed  beforehand,  or  arising  so  manifestly  from  the 
facts  as  to  leave  no  doubt  of  its  existence.  Warner  v.  Bailroad  Com- 
pany, 6  Phil.  (Penn.)  537.  And  when  the  precise  act  or  omission  of  a 
defendant  is  proved,  the  question  whether  it  is  actionable  negligence 
is  to  be  decided  by  the  character  of  that  act  or  omission,  and  not  by 
the  general  character  for  care  and  caution  which  the  defendant  may 
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sustain.     Ki/ng  v.  McDerTnoit,  2  id.  175 ;  Tenney  v.   Tuttle,  1  Allen, 
185 ;  Eays  v.  Millar,  77  Penn.  St.  238 ;  S.  C,  18  Am.  Kep.  445. 

Negligence  is  not  actionable,  unless  it  is  the  proximate  cause  of  the 
injury  complained  of.  Lafie  v.  Atlantic  Works,  111  Mass.  136,  But 
if  a  person  is  injured  by  the  negligence  of  another,  he  may  recover 
for  tiie  natural  and  probable  consequences  of  such  negligence,  although 
the  injury,  in  the  precise  form  in  which  it  resulted,  was  not  foreseen 
{Hill  V.  Winsor,  118  id.  251) ;  and  it  is  no  defense  for  the  ^A^•ong-doer 
that  others  acted  in  the  same  way  as  he  did.  Id.  ; 

The  principle  upon  which  owners  of  property  are  held  liable  for  acts, 
of  negligence  in  the  use  thereof  is  that  they  are  in  duty  bound  to  keep 
their  property  in  such  a  condition  that  persons  who  are  lawfully  on 
the  premises  shall  not   be  injured  (see  Schwartz  v.  Gilmorc,  45  111. 
455 ;  Sweeny  v.    Old  Colony,  etc.,   R.   R.   Co.,  10  Allen,  368 ;  Inder- 
maur  v.   Dawes,  L.  E.,  1   C.  P.  274;  L.  Pt.,  2   C.  P.  311);  but  this 
principle  does  not  extend  to  those  who  are  on  the  premises  of  others 
without  right,  or  without  permission.     Baker  v.  Byrne,  58  Barb.  438. 
Thus,  a  laborer,  employed  in  loading  ice  on  board  a  vessel  from  the 
wharf,  after  finishing  his  work,  went  on  board  the  vessel  for  the  grati- 
fication of  his  curiosity,  and  there  fell  down  an  open  hatchway  and. 
broke  his  leg,  and  it  was  held  that  he  was  a  mere  intruder,  and  that 
the  owners  of  the  vessel  were  not  liable  for  the  injury.     Severy  v. 
Nickerson,  120  Mass.  306 ;  S.  C,  21  Am.  Eep.  514.     See,  also.  Fierce- 
V.  Whitcomh,  48  Yt.  127 ;  S.  C,  21  Am.  Rep.  120.     It  has,  however, 
been  held,  that  the  owner  of  dangerous  machinery  who  leaves  it  in  an 
open  place,  though  on  his  own  land,  where  he  has  reason  to  believe 
that  young  children  will  be  attracted  to  play  with  it  and  be  injured, 
is  bound  to  use  reasonable  care  to  protect  such   children,  although 
technically  trespassers,  from  the  danger  to  which  they  are  thus  ex- 
posed.    Keffe  V.  Milwaukee,  etc.,  Railway  Co.,  21  Minn.  207;  S.  C, 
18  Am. 'Rq^.  m^ ',  Mullaney  v.  Spence,   15  Abb.  (N.   S.)319.     See, 
also,    Birge  v.  Gardner,  19  Conn.  507 ;  Railroad   Company  v.  Stout, 
17  Wall.  657.     So,  while  it  is  true,  in  general,  that  where  no   duty  is 
owed,  no  liability  arises,  this  rule  is  held  to  varj-  with  circumstances ; 
and  where,  therefore,  an  owner  has  reason  to  apprehend  danger  from 
the  peculiar  situation  of  his  property  and  its  openness   to   accident,  the 
question  of  duty  then  becomes  one  for  a  jury,  to  be  determined  upon 
all  its  facts  of  the  probal)ility  of  danger,  and  the  grossness    of  the  act 
of  imputed  negligence.     Hydraulic  Works  Co.  v.  Orr,  83  Penn.  St. 
332. 

§  2.  Animals.     See  ante,  Yol.  1,  308-318,  as  to  the  liability  of  the 
owner  of  animals  for  negligence  with  respect  to  them.     By  the  com- 
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mon  law  of  England  and  America,  dogs,  horses,  and  all  animals  which 
are  domestic  in  their  nature,  are  placed  on  the  same  ground,  and  any 
person  may  keep  any  of  them  for  his  use,  his  pleasure  or  his  protec- 
tion, or  for  any  lawful  piu-pose  that  his  tastes  or  inclinations  may  dic- 
tate. Such  keeping  is  perfectly  lawful  until  some  vicious  propensity 
is  developed  and  brought  to  the  knowledge  of  the  owner ;  but  after 
such  development  and  such  knowledge  the  owner  is  liable  for  all  the 
injmies  which  the  animal  may  pei'petrate  in  obedience  to  such  pro- 
pensity. See  Id. ;  Van  Leuven  v.  LyTtS,  1  !N.  Y.  (1  Comst.)  515.  Such 
animal  is  then  placed  by  the  law  on  the  same  footing  with  a  ferocious 
wild  beast,  so  far  as  proving  the  scienter  is  concerned  in  an  action  for 
an  injury  which  it  perpetrates,  and  he  must,  at  his  own  peril,  keep  it 
safe ;  for  if  it  escape  and  do  an  injury,  the  owner  is  liable,  no  matter 
what  diligence  he  may  have  used  to  confine  it.  The  negligence  con- 
sists in  keeping  the  animal  after  notice  {Muller  v.  McKesson^  10  Hun 
[IST.  Y.],  Irl);  and  the  fact  that  the  injury  is  the  first  inflicted  by  the 
animal  does  not  excuse  the  owner  from  liability.  Rider  v.  White^  65 
K.  Y.  (20  Sick.)  54 ;  22  Am.  Rep.  600,  See  Keightlinger  v.  Egan, 
65  111.  235 ;  S.  C.  affirmed,  75  id.  141. 

The  defendant,  knowing  the  ferocious  disposition  of  his  dog,  and 
that  it  had  been  accustomed  to  bite  persons,  and  in  particular  that, 
when  left  guarding  his  team  in  a  village  street,  it  had  on  one  occasion 
attacked  a  passer-by,  afterward  left  it,  unsecm-ed  and  unmuzzled,  in 
or  near  his  sleigh  near  a  village  sidewalk,  A  child  of  seven  years, 
passing  on  the  sidewalk,  came  to  the  sleigh  and  meddled  with  a  whip 
lying  therein  and  was  thereupon  thrown  down  and  bitten  by  the  dog. 
Under  this  state  of  facts  it  was  held  that  the  defendant  was  liable  for 
the  injury,  and  that  the  child's  act  in  meddling  with  the  whip  was  no 
defense.     Meihus  v.  Dodge,  38  Wis.  300 ;  S.  C,  20  Am.  Eep.  6, 

A  person  injured,  while  in  the  exercise  of  due  care,  by  a  cow,  driven 
at  the  time  by  one  who  was  not  in  the  exercise  of  due  care  and  knew 
that  the  cow  was  vicious,  is  entitled  to  recover  for  the  injury  against 
the  driver  of  the  cow,  Hewes  v,  McNamara,  106  Mass.  281.  And 
see  CocTcerham  v.  Nixon,  11  Ired.  (N.  C.)  269 ;  Hudson  v.  Roberts,  6 
Exch.  699.  So,  the  owner  of  a  ram,  knowing  of  its  propensity  to  butt 
persons,  is  bound  so  to  secure  it  as  to  keep  it  under  safe  restraint. 
Oakes  v.  Spaulding,  40  Yt,  317. 

It  is  held  that  the  doctrine  of  scienter  ought  not  to  be  extended  to 
a  contract  to  take  reasonable  care.  Thus,  the  defendant,  an  agistor  of 
cattle,  placed  the  plaintiffs  horse  in  a  field  with  a  nmnber  of  heifers, 
knowing  that  a  bull,  kept  on  adjoining  laud,  had  several  times  been 
found  in  the  field  and  that  there  was  no  sufiicient  fence  to  keep  it  out. 
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He  did  not,  however,  know  that  the  bull  was  of  a  mischievous  dispo- 
sition. The  horse  was  gored  by  the  bull  and  killed,  and  in  an  action 
against  the  defendant  for  breach  of  contract  to  take  reasonable  care,  the 
jury  found  for  the  plaintiff ;  and  it  was  held  that  the  fact  that  the  de- 
fendant had  no  knoM'ledge  of  the  mischievous  disposition  of  the  par- 
ticular bull  was  no  ground  for  disturbing  the  verdict,  as  such  knowledge 
was  not  essential  to  his  liability  under  his  contract  as  an  agister  to 
take  reasonable  care  of  the  plaintiff's  horse.  Smith  v.  CooTc^  L.  R.,  1 
Q.  B.  Div.  Y9 ;  S.  C,  15  Eng.  R.  194.  And  see  Sargent  v.  Slack,  47  Yt. 
674;  S.  C,  19  Am.  Rep.  136. 

In  an  action  to  recover  for  the  bite  of  a  dog,  the  common-law  rule 
requiring  averment  and  proof  of  scienter  is  abrogated  by  statute  in 
Ohio  (see  Gi'ies  v.  Zeck,  24  Ohio  St.  329),  and  in  such  case,  reasonable 
expenses  for  medical  care,  although  not  actually  paid,  may  be  included 
in  the  jury's  estimate  of  compensatory  damages.  Id.  A  special  statute 
in  Yermont  dispenses  with  proof  of  scienter,  as  to  rams,  between  the 
first  of  August  and  first  of  December.  See  Toton  v.  Lajnjyhire,  37 
Yt.  52.  And  in  Delaware,  a  dog  that  kills,  wounds  or  worries  sheep 
may  be  killed  by  any  person  with  impunity.  Jlilman  v.  ShocMei/,  1 
Houst.  (Del.)  444. 

It  is  the  legal  duty  of  every  person  having  charge  of  a  horse  in  city 
or  country,  to  apportion  the  care  with  which  he  handles  him  to  the 
danger  to  be  apprehended  from  a  failure  to  keep  him  constantly  under 
control.  Whart.  on  Neg.,  §  47 ;  Doljinger  v.  Fishback,  12  Bush 
(Ky.),  475. 

§  3.  Attorneys.  The  general  rules  of  law  as  to  the  liability  of 
attorneys  for  negligence  have  been  stated  under  a  preceding  title.  See 
ante,  tit.  Attorneys,  Yol.  1,  pp.  445,  459.  In  England,  counsel  are 
not  responsible  to  their  clients  for  negligence.  Swinfen  v.  Loi'd 
Chelmsford,  1  Fost.  &  F.  619 ;  S.  C.  affirmed,  5  11.  &  N.  S90.  But 
an  action  may  be  maintained  against  an  attorney  if  he  has  been  guilty 
of  gross  negligence.  Purves  v.  Landell,  12  CI.  &  F.  91.  In  the 
conduct  of  causes  an  attorney  or  solicitor  is  liable,  generally,  for  the 
consequences  of  ignorance  or  non-observance  of  the  rules  of  practice 
of  the  courts,  for  the  want  of  care  in  the  preparation  of  the  causes  for 
trial,  or  of  attendance  thereon  Avith  his  witnesses,  and  for  the  misman- 
agement of  so  nnich  of  the  conduct  of  a  cause  as  is  usually  and  ordin- 
arily allotted  to  his  department  of  the  profession.  Whilst,  on  the 
other  hand,  he  is  not  answerable  for  error  in  judgment  upon  points 
of  new  occurrence  or  of  nice  or  doubtful  construction,  or  of  such  as 
are  usually  intrusted  to  men  in  the  higher  1  branch  of  the  profession  of 
the  law.     TiNDAL,  C.  J.,  in  Godefroy  v.  Dalton,  6  Bing.  468.     And 
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see  Hawkvas  v.  Harioood,  4  Exch.  503 ;  Hunter  v.  Caldwell^  10  Ad. 
&  El.  (N.  S.)  69 ;  Stohes  v.  Trumper,  2  Kay  &  J.  232 ;  Cox  v.  Leech, 
1  C.  B.  (N.  S.)  617 ;  Hart  v.  Frame,  6  CI.  &  F.  193  ;  CrosUe  v. 
MiLrpliy,  8  Ir.  C.  L.  R.  301.  Nor  is  an  attorney  liable  to  an  action 
for  negligence  at  the  suit  of  one  between  whom  and  himself  the 
relation  of  attorney  and  client  does  not  exist,  for  giving  in  answer  to 
a  casual  inquiry  erroneous  information  as  to  the  contents  of  a  deed. 
Fish  V.  Kelly,  17  C.  B.  (N.  S.)  194.  Nor  will  a  bill  m  equity  lie 
against  a  solicitor  for  negligence  in  investigating  a  title.  British 
Mutual  Iimestment  Co.  v.  Colloid,  L.  R.,  19  Eq.  627 ;  13  Eng.  Rep. 
656. 

In  this  country  the  liability  of  an  attorney  is  not  limited  to  his  gross 
negligence  (See  ante,  Yol.  1,  459) ;  but  he  is  liable  for  the  want  of 
such  skill,  prudence  and  diligence  as  lawyers  of  ordinary  skill  and  ca- 
pacity commonly  possess  and  exercise.  Shearm.  &  Redf.  on  Neg.,  §  212  * 
Oamhert  v.  Hart,  44  Cal.  542.  And  where  an  attorney  at  law  em- 
ploys another  person  to  prosecute  a  claim  placed  in  his  hands  for  col- 
lection, he  is  liable  to  his  client  for  the  negligence  of  the  person  so 
employed  by  him,  and  the  fact  that  such  person  is  himself  a  competent 
lawyer  does  not  relieve  the  attorney  employing  him  from  liability 
to  his  client  on  account  of  such  negligence.  Walker  v.  Stevens,  79  111. 
193.     See  Wickersham  v.  Lee,  No.  1,  83  Penn.  St.  416. 

Where  a  judgment  is  obtained  against  a  party  upon  pleadings  which 
are  radically  defective,  and  he  desires  to  appeal,  and  procures  bonds- 
men, but  his  attorney  neglects  to  do  so  until  the  time  for  appeal  ex- 
pires, the  attorney  is  guilty  of  gross  negligence,  and  is  liable  for  the 
loss  sustained  by  the  client.     Drais  v.  Hogan,  50  Cal.  121. 

But  an  attorney  cannot  be  charged  with  negligence,  where  he  accepts 
as  a  correct  exposition  of  the  law  a  decision  of  the  supreme  court  of 
his  State  upon  the  question  of  the  liability  of  stockholders  of  corpora- 
tions of  the  State,  in  advance  of  any  decision  thereon  of  the  supreme 
court  of  the  United  States.     Marsh  v.  Whitmore,  21  Wall.  178. 

And  an  attorney  incurs  no  liability  to  his  client  in  damages  for 
neglect  of  his  professional  duty,  where  the  negligence  complained  of, 
in  its  legal  effect,  works  no  injury  to  his  client.  Harter  v.  Morris,  18 
Ohio  St.  492. 

In  an  action  for  negligence  against  an  attorney,  the  burden  is  gener- 
ally upon  the  plaintiff,  to  prove  the  negligent  act,  or  at  least  to  state 
and  prove  circumstances  from  which  negligence  is  implied  by  necessary 
legal  inference  {Purves  v.  Landell,  12  CI.  &  F.  91) ;  but  circumstances 
may  shift  this  burden  to  the  opposite  party.  Thus,  if  an  attorney  is 
retained  to  defend  a  cause,  and  does  nothing,  he  is  bound  to  show,  if 
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lie  can,  in  justification  of  his  conduct,  that  there  was  no  defense  to  the 
action.  Godefroy  v.  Jay^  7  Bing.  413.  So,  if  in  the  conduct  of  a 
cause,  diligence  would  have  been  ineffectual,  the  defendant  must  prove 
it.     Bourne  v.  Digglcs,  2  Chit.  311.     And  see  Yol.  1,  -AOO. 

§  4.  Bankers  aud  collectors.  See,  generally,  as  to  the  liability  of 
banks  aud  bankers,  ante,  Yol.  1,  pp.  49S-520.  Where  a  national  bank 
takes  bonds,  etc.,  on  deposit  for  safe-keeping,  without  compensation, 
the  bank  is  a  merely  vohmtary  bailee,  and  will  be  held  liable  only  for 
gross  negligence.  First  Nat.  Bank  of  Carlisle  v.  Graham,  79  Penn. 
St.  106  ;  S.  C,  21  Am.  Kep.  49  ;  Dellaven  v.  Kensington  Nat.  Bank, 
81  Penn.  St.  95.  In  tlie  ease  first  cited  it  is  held  that  the  mere  volun- 
tary act  of  the  cashier  of  a  bank,  in  receiving  securities  for  safe-keeping, 
will  not  render  the  bank  liable  for  their  loss,  but  if  the  deposit  is 
known  to  the  directors  and  acquiesced  in,  the  bank  will  be  liable.  The 
power  of  a  national  bank  to  become  a  bailee  of  proj)erty  either  gratuit- 
ously or  for  hire  has,  however,  been  questioned  (see  First  Nat.  Bank 
of  Lyons  v.  Ocean  Nat.  Bank,  60  N.  Y.  [15  Sick.]  278 ;  S.  C,  19  Am. 
Rep.  181 ;  Third  Nat.  Bank  v.  Boyd,  44  Md.  47 ;  S.  C,  19  Am. 
Rep.  192,  n  •  22  Am.  Rep.  35) ;  and  it  is  held  by  the  supreme  court 
of  Yermont  that  the  taking  of  special  deposits,  to  keep  merely  for  the 
accommodation  of  the  depositor,  is  not  within  the  authorized  business  of 
national  banks,  and  that  the  cashiers  of  such  banks  have  no  power  to 
bind  them  on  any  express  contract  accompanying,  or  any  implied  con- 
tract arising  out  of  such  taking.  Wiley  v.  First  Nat.  Bank  of  Brattle- 
horo,^1  Yt.  546;  S.  C,  19  Am.  Rep.  122. 

It  is  the  duty  of  bank  directors  to  use  ordinary  diligence  in  acquir- 
ing a  knowledge  of  the  business  of  the  bank,  and  they  cannot  be  heard 
to  say  that  they  M'ere  not  apprised  of  facts  the  existence  of  which  is 
shown  by  the  books,  accounts,  and  correspondence  of  the  bank.  They 
should  control  the  subordinate  officers  of  the  bank  in  all  important 
transactions,  and  have  accordingly  been  held  liable  for  an  abstraction 
and  sale  by  the  latter  of  a  special  deposit.  United  Society  of  Shakers 
V.  Underwood,  9  Bush  (Ky.),  609  ;  S.  C,  15  Am.  Rep.  731. 

Where  a  bank,  as  a  collection  agency,  receives  a  note  for  the  purposes 
of  collection,  its  position  is  that  of  an  independent  contractor,  and  the 
instruments  employed  by  such  bank  in  the  business  contemplated  are  its 
agents  and  not  the  sub-agents  of  the  owner  of  the  note.  And  it  makes 
no  difference  that  such  collection  agency  is  composed  of  individuals, 
instead  of  being  an  incorporation.  Iloomr  v.  THV,  1  Otto  (U.  S.), 
308.  See,  also,  Ayrault  v.  Pacific  Bank,  47  N.  Y.  (2  Sick.)  570  ;  S. 
C,  7  Am.  Rep.  489. 

By  receiving  a  draft  for  collc-etion,  a  bank  becomes  the  agent  of  the 
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owner,  and,  in  the  discharge  of  its  obligations  as  such,  it  is  bound  to 
present  the  same  for  acceptance  without  unreasonable  delay,  and  to 
present  the  same  for  payment  at  its  maturity ;  and,  if  not  accepted,  or 
not  paid  when  presented,  it  must  take  such  steps,  by  protest  and  notice, 
as  are  necessary  to  charge  the  drawer  and  indorser.  Upon  failure  to 
discharge  this  duty,  the  receiving  bank  becomes  liable  as  for  negligence, 
for  any  damages  resulting  from  the  default.  Woole7i  y.  New  Yorh  and 
Erie  Bank,  12  Blatchf.  (C.  C.)  359.  xVnd  see  Bank  of  Delaware 
County  V.  Broomhall,  38  Penn.  St.  135.  On  the  other  liand,  a  bank 
receiving  for  collection  a  check  payable  at  a  subsequent  date,  and  pre- 
senting the  same  for  payment  upon  the  day  named  without  allowing 
days  of  grace,  is  liable  to  an  action  by  the  owner  of  the  check  for  its 
negligence  in  making  demand.  Ivory  v.  Bank  of  the  State,  36  Mo. 
475. 

§  5.  Bridges.  See  Yol.  1,  pp.  732,  733,  and  see  also,  ante,  595,  tit. 
Municipal  Corporations.  The  owner  of  a  bridge  franchise  is  bound  to 
exercise  only  such  care  and  diligence  in  the  construction  of  the  bridge, 
and  keeping  it  in  proper  order,  as  a  prudent  man  would,  in  view  of 
the  object  and  purpose  for  which  it  is  erected  and  used.  Tift  v.  Toions, 
53  Ga'.  47. 

In  an  action  against  a  municipal  corporation  for  damages,  resulting 
from  the  giving  way  of  a  bridge  in  consequence  of  latent  defects,  it 
appeared  that  the  duty  to  repair  was  imposed  upon  the  corporation  by 
statute,  and  it  was  held  that  as  the  latent  defect  causing  the  injury 
could  have  been  detected  by  proper  and  careful  examination,  by  skilled 
persons  employed  by  the  authorities,  the  corporation  was  liable.  BajyJio 
V.  Moore,  68  Penn.  St.  404 ;  S.  C.,  8  Am.  Kep.  202.  And  it  is  held 
that  the  absence  of  any  guards  or  railing  at  the  side  of  a  bridge  form- 
ing part  of  a  highway,  is  a  fact  from  which  the  jury  may  find  that  the 
bridge  was  defective,  within  the  meaning  of  the  statute  rendering 
towns  liable  for  injuries  resulting  from  defective  highways.  Houfe  v. 
Town  of  Fulton,  29  Wis.  296 ;  S.  C,  9  Am.  Eep.  568;  Woodman  v. 
Nottingham,  49  N.  H.  387 ;  S.  C,  6  Am.  Kep.  526.  But  a  town  is 
not  liable  in  damages  to  one  who,  while  stopping  in  the  highway  for 
the  purpose  of  conversation,  leans  against  a  defective  railing  and  is  in- 
jured by  reason  of  its  insufficiency.  Stickney  v.  City  of  Salem,  3 
Allen,  374.     See  Lay  v.  Midland  Railway  Co.,  34  L.  T.  (N.  S.)  30. 

The  plaintiff  was  driving  over  a  defective  bridge,  and  without  his 
fault  the  horse  broke  through  the  bridge  and  fell.  Immediately 
thereupon  the  plaintiff  undertook  to  extricate  the  horse,  and  while  so 
doing  was  injured  by  a  blow  from  the  horse's  head,,  and  it  was  held 
that  the  defect  in  the  bridge  was  the  proximate  cause  of  the  injury,  and 
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that  the  town  was  liable  therefor.  Page  v.  Bucksjport,  64  Me.  5-i ;  S. 
C,  18  Am.  Rep.  239. 

§  6.  Canals.     See  ante,  Yol.  1,  738,  739. 

§  7.  Carriers  of  passengers.  Carriers  of  passengers  are  not  bound 
at  the  common  law  to  insm-e  the  absolule  safety  of  their  passengers, 
but  they  are  required  to  exercise  the  strictest  care  consistent  with  the 
reasonable  performance  of  then'  contract  of  transportation.  And  to 
render  them  liable  for  any  injury  to  a  passenger  while  under  their 
charge,  it  is  enough  if  it  was  caused  solely  by  any  negligence  on  their 
part,  however  slight,  if,  by  the  exercise  of  the  strictest  care  and  precau- 
tion, reasonably  within  their  power,  the  injury  would  not  have  been 
sustained.     See  antey  Yol.  2,  pp.  63-98,  and  cases  cited. 

The  gravamen  cf  the  action  in  such  case  is  the  breach  of  the  duty 
imposed  by  law  upon  the  carrier,  to  carry  safely,  so  far  as  human  skill 
and  foresight  can  go,  the  persons  it  undertakes  to  carry.  This  duty 
exists  independently  of  contract,  and  although  there  is  no  contract  in  a 
legal  sense  between  the  parties.  Whether  there  is  a  contract  to  carry, 
or  the  service  undertaken  is  gratuitous,  an  action  lies  against  the  car- 
rier for  a  negligent  injury  to  a  passenger.  Carroll  v.  Staten  Island  R. 
R.  Co.,  65  Barb.  32  ;  S.  C.  affirmed,  58  K  Y.  (13  Sick.)  126 ;  S.  C, 
17  Am.  Rep.  221.     See  Yol.  2,  85. 

So,  the  liability  of  carriers  depends  not  upon  the  physical  ability  of 
the  passengers,  but  upon  their  own  conduct.  And  where  a  stage  coach 
was  80  carelessly  driven  by  a  di'unken  driver  that  he  capsized  the  coach 
and  greatly  injured  a  female  passenger,  causing  her  to  miscarry,  the 
carrier  was  held  liable  for  all  the  immediate  results,  and  he  was  not  per- 
mitted to  complain  that  such  passenger  was  not  in  a  condition  to  have 
a  stage  upset.  Sawyer  v.  Ditlany,  30  Tex.  479.  And  a  person  may 
recover  of  a  carrier  for  an  injury  done  to  his  person,  although  not  with- 
out fault  himself,  if  the  mischief  was  the  result  of  gross  negligence  on 
the  part  of  the  carrier,  and  could  have  been  avoided  by  the  exercise  of 
ordinary  care.  Aiite,  Yol.  2,  75.  Thus,  a  passenger  who  insisted  on 
riding  on  the  outside  of  a  coach,  though  requested  by  the  driver  to 
take  his  seat  inside,  was  held  entitled  to  recover  for  iu juries  caused  by 
the  negligence  of  the  driver,  the  position  of  the  plaintiff  not  having 
contributed  to  the  accident.     Keith  v.  Pinkham,  43  Me.  501. 

Where  steam  conveyances  are  used  by  carriers  the  care  must  increase 
in  proportion  to  the  risk.  See  ante,  Yol.  2,  64.  It  is  the  duty  of  a 
railroad  company  to  use  due  care,  not  only  in  conveying  its  passengers 
upon  the  journey,  but  also  in  providing  for  then*  accommodation 
while  they  are  waiting  for  its  trains,  and  it  is  held  liable  for  the  con- 
sequences of  a  neglect  to  properly  direct  passengers  respecting  the 
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mode  of  entering  its  cars.  AUender  v.  C.  R.  I.  <&  P.  M.  Co.,  43 
lowH,  276.  "WTiether  or  not  it  is  the  duty  of  a  railway  company's 
employees  to  assist  a  passenger  in  getting  npon  a  car  must  be  deter- 
mined by  the  cii'cumstances  of  each  particular  case,  and,  therefore,  the 
question  may  be  left  to  the  jury.  Id. 

On  the  part  of  a  person  about  to  take  passage  on  a  railway  train,  it 
is  his  duty  to  inform  himself  when,  where  and  how  he  can  go  or  stop, 
according  to  the  regulations  of  the  railway  company,  and  if  he  make  a 
mistake,  not  induced  by  the  company,  against  which  ordinary  diligence 
would  have  protected  him,  he  has  no  remedy  against  the  company 
for  the  consequences.  Ohio,  etc.,  Railway  Co.  v.  Appleiohite,  52 
Ind.  540.  And  see  Yol.  2,  67.  But  it  is  the  duty  of  the  company  to 
use  the  utmost  care  and  diligence  in  providing  for  the  passenger  a  safe 
and  convenient  way  and  manner  of  access  to  its  trains,  and  in  prevent- 
ing the  interposition  of  any  obstacle  which  would  unreasonably  impede 
him  or  expose  him  to  harm  while  proceeding  to  take  his  seat  in  the 
cars,  in  order  to  prevent  those  injuries  which  human  care  and  fore- 
sight can  guard  against.  Warren  v.  Fitchhurg  R.  R.  Co.,  8  Allen, 
227.  And  see  AUender  v.  C.  R.  I.  &  P.  R.  Co.,  37  Iowa,  269  ;  S.  C. 
affirmed,  43  id.  276.     See  post,  6S4,  §  17.     And  see  tit.  Railroads. 

§  8.  Clerks  and  recording  officers.  Clerks  of  courts,  registers  of 
deeds,  and  other  like  ministerial  officers  are,  independently  of  statute, 
liable  in  damages  to  any  one  who  sustains  a  special  injury  by  their 
omission  to  perform,  or  by  their  negligent  performance  of  a  duty  im- 
posed upon  them.  See  Morange  v.  Mix,  44  N.  Y.  (4  Hand)  315  ;  Kim- 
hall  V.  Connolly,  33  How.  (N.  Y.)  247 ;  S.  C,  2  Abb.  Ct.  App.  504 ; 
3  Keyes,  57 ;  Bevins  v.  Ramsey,  15  How.  (U.  S.)  179.  And  such 
officers  are  likewise  liable  for  the  default  or  negligence  of  their  deputies 
within  the  ordinary  course  of  their  business.  Welddes  v.  Edsell,  2 
McLean  (C.  C),  366. 

The  clerk  of  a  court  has  been  held  liable  for  neglecting  to  enter  a 
cause  on  the  docket,  the  plaintiff  in  tlie  action  having  been  thereby 
damaged  {Brown  v.  Lester,  13  Sm.  &  M.  [Miss,]  392) ;  so,  he  is 
lial)le  to  a  person  damaged  by  his  failure  to  require  security  for  costs 
in  a  proper  case  on  issuing  a  writ  ( Wright  v.  Wheeler,  8  Ired.  [N.  C] 
L.  184) ;  or  for  negligently  accepting  a  l)ond  with  insufficient  sureties, 
it  being  his  duty  to  inquire  into  their  sufficiency  {McNutt  v.  Living- 
ston, 7  Sm.  &  M.  [Miss.]  641) ;  or  for  refusing  or  neglecting  to  issue 
a  writ  in  a  proper  case.  Anderson  v.  Johett,  14. La.  Ann.  614.  And 
he  incurs  the  same  liability  for  negligent  certificates.  Worh  v.  Hoof- 
nagle,  1  Yeates  (Penn.),  506  ;  Williams  v.  Llart,  17  Ala.  102  ;  Barnes 
V.  Smith,  3  Humph.  (Tenn.)  82.     But  he  is  not  liable  for  an  omission 
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to  do  an  act  which  is  not  required  of  him  by  law.     Robinson  v.  Gell^ 
12  C.  B.  191.     See,  also,  State  v.  Ruland,  12  Mo.  264. 

§  9.  Death.  As  to  this  branch  of  the  subject,  see  ante,  tit.  Death, 
Yol.  2. 

At  common  law,  no  right  of  action  accrued  to  any  one  for  personal 
injuries  resulting  in  instant  death,  but  if  there  was  an  appreciable 
interval  of  suffering  a  right  of  action  did  accrue  to  the  person  injured, 
and  that  right  of  action  is  made  to  survive  to  his  personal  representa- 
tive by  statute  in  Kentucky.  HoMsford  v.  Payne  <&  Co.,  11  Bush 
(Ky.),  380. 

In  order  to  maintain  an  action  under  the  Illinois  statute  for  wrong- 
fully causing  the  death  of  a  human  being,  there  must  be  a  wrongful 
act,  neglect  or  default  of  the  defendant,  causing  the  death  of  the  intes- 
tate under  such  circumstances  as  would  entitle  him  to  maintain  an 
action  if  death  had  not  ensued,  and  he  must  have  left  a  widow  or  next 
of  kin.  "Where  these  are  shown,  the  plaintiff  is  entitled  to  nominal 
damages  at  least.     Quincy  Coal  Co.  v.  Hood,  77  111.  68. 

In  an  action  on  the  case,  under  the  Colorado  statute,  for  injuries 
occasioned  by  negligence  and  resulting  in  the  death  of  the  party 
injured,  the  existence  of  any  of  the  descendants  or  kin  named  in  the 
statute  is  sufficient  to  maintain  the  action.  Kansas  Pacific  R.  R.  Co. 
v.  Miller,  2  Col.  T.  412. 

The  rule  that  personal  actions  die  with  the  persons  is  peculiar  to  the 
common  law,  traceable  to  the  feudal  system  and  its  forfeitures,  and 
does  not  obtain  in  admiralty.  And  it  is  held  that  a  husband  can 
recover  by  a  proceeding  in  rem  against  the  vessel  which  caused  the 
death  of  his  wife,  for  the  injury  suffered  by  him  thereby.  The  Sea 
Gull,  Chase's  Dec.  145.  So,  the  widow  and  son  of  au  employee,  killed 
on  a  steamboat  by  the  negligence  of  an  engineer,  have  suffered  an 
injury  for  which  they  have  a  remedy  against  the  owners  of  the  vessel. 
The  nighland  Light,  id.  150.     See  a7ite,  390,  tit.  Master  and  Servant. 

§  10.  Driviug  and  riding.  It  is  the  general  rule  that  one  who 
fails  to  exercise  ordinary  care  in  riding  or  driving  is  liable  for  all 
damages  thereby  occasioned.  Strohl  v.  Levan,  39  Penn.  St.  177 ; 
Bishop  V.  Ely,'d  Johns.  294;  Barnes  v.  Ilurd.  11  Mass.  57;  Tucker 
V.  Eenniker,  41  N.  H.  317 ;  Foster  v.  Goddard,  40  Me.  64.  And  it 
is  no  defense  to  an  action  to  recover  damages  for  an  injury  received 
from  the  rnnning  of  the  defendant's  horse  against  the  plaintiff',  on  the 
highway,  that  the  plaintiff  was  in  a  use  of  the  highway  not  justified 
by  law,  provided  no  negligence,  or  want  of  ordinary  cai'e  on  his  part, 
contributed  to  produce  tlie  injury.  Bigeloio  v.  Reed,  51  id.  325. 
And  see  Davies  v.  Mann.  10  Mees.  (fe  "W.  545. 


666  NEGLIGENCE. 

One  who  undertakes  to  drive  a  carriage  in  a  crowded  street  must  ex 
ercise  a  diligence  proportionate  to  tlie  dangerous  nature  of  that  employ, 
ment.  Garmon  v.  Bangoi^  38  Me.  443 ;  Williams  v.  /tichards,  3 
Carr.  &  K.  81.  And  a  driver,  who  sees  a  child  lacking  discretion  in 
tlie  street,  should  exert  more  care  to  avoid  doing  an  injury,  than  he 
would  use  for  the  safety  of  a  person  whose  presumed  age  and  experi- 
ence would  prompt  him  to  take  steps  necessary  for  his  own  security. 
Vm/ghn  Y.  jScade,  SO  M^o.  600;  Edscdl^  Yandemark^  39  Barb.  589. 
So,  persons  who  are  driving  over  a  crossing  for  foot-passengers  should 
drive  slowly,  cautiously,  and  carefully.  Cotton  v.  Wood^  8  C.  B.  (N. 
S.,  571.  And  there  can  be  no  doubt  that  driving  in  a  public  street 
at  the  rate  of  a  mile  in  three  minutes  and  ten  seconds,  when  the  law 
limits  driving  to  a  mile  in  eleven  minutes,  is  amply  sufficient  to  charge 
the  driver  with  the  consequences  that  follow  from  such  driving. 
Moody  X.  Osgood,  60  Barb.  644;  S.  C.  affirmed,  54  N.  T.  (9  Sick.) 
48 

It  is  an  instance  of  culpable  negligence  to  whip  violently,  while  close 
behind  another  traveler,  a  horse  which  has  already  shown  itself  restive 
and  vicious  {Center  v.  Finney,  17  Barb.  94;  S.  C.  affirmed,  2  Seld. 
Notes,  44) ;  or  to  ride  or  drive  at  such  a  rapid  rate  of  speed  as  will 
render  it  impossible  to  check  the  horse  in  time  to  avoid  obstacles  which 
may  reasonably  be  anticipated  on  the  way,  or  to  turn  it  aside  upon 
meeting  or  passing  other  travelers  who  are  themselves  acting  prudently 
{Payne  v.  Smith,  4  Dana  [Ky.],  497) ;  or  to  put  a  spur  into  a  horse 
when  close  by  any  person  {North  v.  Smith,  10  C.  B.  [N.  S.]  572) ;  or 
to  permit  a  horse  and  vehicle  to  go  unattended  on  the  highway.  Well- 
ing V.  Judge,  40  Barb.  193 ;  Tenney  v.  Tuttle,  1  Allen,  185  ;  Park 
V.  C Brien,  23  Conn.  339.  And  reckless  and  noisy  di'iving,  which  so 
frightens  a  horse  on  or  near  the  highway  that  he  runs  away,  to  the  in- 
jury of  the  plaintiff's  property,  is  actionable  negligence  though  no 
collision  has  occurred.  Howe  v.  Young,  16  Ind.  312  ;  B^irnhavi  v. 
Butler,  31  N.  T.  (4  Tiff.)  480.  So,  if  the  owner  of  a  horse  has 
notice  that  his  horse  when  at  large  is  in  the  habit  of  running  and 
kicking  upon  the  sidewalk,  it  is  such  negligence  for  him  to  turn  him 
loose  in  the  streets  of  a  city  as  will  render  him  liable  for  any  injury 
done  to  persons  or  property  by  such  horse.  Dichson  v.  McCoy,  39 
K  Y.  (12  Tiff.)  400. 

A  person  is  responsible  for  an  accident  which  results  from  his  prior 
negligence.     Kennedy  v.  Way,  Bright.  168. 

Where  a  horse,  not  properly  secured,  is  frightened  and  runs  away, 
the  neglect  of  the  owner  to  guard  against  such  an  accident  renders  him 
liable  for  the  consequences,  as  well  as  the  person   causing  the  fright. 
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MGCahill  V.  Kipj>,  2  E.  D.  Smith  (N.  Y.),  413.  And  from  the  fact 
that  horses  got  loose  and  ran  away,  negligence  in  fastening  them  may 
be  reasonably  inferred.  Siriip  v.  Edens^  22  Wis.  432.  See,  also,  Ilum- 
iTheU  V.  W eater ^  Bright.  (Penn.)  133.  That  is  not  an  inevitable  acci- 
dent wliich  in  any  way  results  from  the  acts  of  the  defendant  or  his 
servants.     Goldey  v.  Pennsylvania  R.  R.  Co.,  30  Penn.  St.  242. 

But  if  a  horse  runs  away  without  the  fault  of  the  driver,  he  is  not 
answerable  for  the  injury  thereby  occasioned.  Kennedy  v.  Way, 
Bright.  (Penn.)  186  ;  Holmes  v.  Mather,  L.  R,  10  Exch.  261 ;  S.  C, 
16  Eng.  R.  384,  note ;  Sullivan  v.  Scripture,  3  Allen,  564.  Nor  is 
the  owner  of  a  horse  liable  for  injuries  done  by  it  purely  from  \aciou8- 
ness,  while  being  driven  by  him  or  his  servant,  unless  it  appears  that 
he  had  notice  of  its  vicious  disposition.  Ilammack  v.  White,  11  C.  B. 
(N.  S.)  588. 

The  fact  that  the  driver  of  a  horse  drives  him  or  stops  him  within 
fifty  feet  of  a  railroad  crossing,  and  that  the  horse,  frightened  by  the 
noise  of  the  train,  runs  away  and  injures  a  person,  does  not  itself  show 
as  matter  of  law  want  of  due  care  on  the  part  of  the  driver.  Herrick 
V.  Sullivan,  120  Mass.  576. 

If  an  accident  is  caused  by  a  defective  vehicle  or  harness,  this  is 
negligence  in  the  owner,  if  the  defect  was  ki^own  or  ought  to  have 
been  known  by  him.  Thus,  a  master  is  held  liable  for  an  accident 
in  consequence  of  the  chain-stay  of  a  cart  breaking,  when  the  horse, 
being  frightened,  ran  away,  causing  damage,  for  he  is  guilty  of  negli- 
gence in  not  having  good  tackle.  Welsh  v.  Lawrence,  2  Chit.  262. 
See  Doyle  v.  Wragg,  I  Fost.  &  F.  7.  So,  if  a  master  employs  a 
known  drunkard  as  a  driver  through  whose  negligence  while  intoxicated 
an  injury  is  done  to  another,  the  master  is  liable.  Sawyer  v.  Sauer, 
10  Kans.  466. 

A  person  who  leaves  a  heavy  mass  of  timber  in  the  streets  of  a  city 
unguarded  is  responsible  to  another  person  who  is  injured  by  its  being 
blown  down  by  the  wind.     Thomas  v.  Hook,  4  Phila.  119. 

A  traveler  having  before  him  the  whole  road  free  from  obstructions, 
and  having  no  notice  of  any  vehicle  behind  him  in  season  to  stop  or 
change  his  course,  is  at  liberty  to  occupy  any  part  of  the  road  that  he 
pleases.  Foster  v.  Goddard,  40  Me.  64 ;  Daniels  v.  Clegg,  28  Mich. 
32.  See,  also.  Brooks  v.  Hart,  14  N.  H.  307.  But  it  is  a  universal 
custom  in  this  country  for  travelers  to  take  the  right-hand  of  the  road 
when  meethig,  if  practicable,  and  this  rule  is  enforced  by  statute  in 
many  of  the  States  so  far  as  it  respects  travelers  in  vehicles  or  on  horse- 
back. The  statute  usually  prescribes  that  travelers  shall  pass  to  the 
right  of  the  "  center  of  the  road  ;"  and  this  is  construed  to  mean  the 


^.68  NEGLIGENCE. 

center  of  the  traveled  or  worked  part  of  the  road.  See  Simmonson  v. 
SteUemnerf^  1  Edm.  (N.  Y.)  194 ;  Kennard  v.  Burton,  25  Me.  39 ; 
Smith  V.  Dygert,  12  Barb.  613 ;  Jaquith  v.  Richardson,  8  Mete.  213. 
A  mail  stage  coach  is  protected  by  act  of  congress  from  obstruction, 
but  is  subject  in  all  other  respects  to  the  laws  of  the  road.  Bolton  v. 
Colder,  1  Watts  (Penu.),  360.  But  the  "  law  of  the  road,"  as  it  is 
commonly  termed,  does  not  apply  to  buildings  that  are  being  moved 
through  a  public  highway.  Graves  v.  Shattuck,  35  N.  H.  257.  And 
a  person  on  foot  or  on  horseback  cannot  compel  a  teamster,  who  has  a 
heavy  draught,  to  leave  the  beaten  part  of  the  road,  if  there  is  sufficient 
room  to  pass ;  and  this  rule  applies  where  a  person  on  horseback  meets 
a  buggy  carrying  three  persons  drawn  by  a  single  horse.  Beach  v. 
Parmeter,  23  Penn.  St.  196.  And  see  G-rier  v.  Sampson,  27  id.  183. 
Where  a  public  way  is  impassable,  and  where  the  act  is  done  as  the 
only  means  of  extricating  a  team  from  a  mudhole  or  bog  therein,  the 
pulling  down  of  a  fence  at  the  side  of  the  way,  and  passing  over  the 
adjoining  land,  is  a  necessary  and  justifiable  act.  Hedgejpeth  v.  Rob- 
ertson, 18  Tex.  858.  And  see  Kent  v.  Judkins,  53  Me.  160.  The  law 
of  the  road  does  not  apply  to  one  driver  seeking  to  pass  another  on  the 
same  road  {Bolton  v.  Colder,  1  Watts,  360  ;  Avegno  v.  Hai't,  25  La.  Ann. 
235  ;  13  Am.  Rep.  133) ;  nor  has  it  any  application  to  the  meeting  of 
vehicles  on  a  railway  track  with  vehicles  of  a  different  kind  {Hegan  v. 
Eighth  Avenue  Railvjay  Co.,  15  N.  Y.  [1  Smith]  380)  ;  nor  in  favor 
of  persons  crossing  or  turning  into  the  road.  Lovejoy  v.  Dolan,  10 
Cush.  495. 

When  two  persons,  each  without  any  better  right  than  the  other, 
strive  to  occupy  the  same  place  in  the  public  highway,  he  is  in  the 
wrong  who  first  uses  force.     Goodwin  v.  Ave7y,  26  Conn.  585. 

Highways  may  properly  be  used  for  other  purposes  than  the  accom- 
modation of  the  public  travel,  provided  such  use  be  not  inconsistent 
with  the  reasonably  free  passage  of  the  public  over  them.  Thus,  the 
streets  of  a  town  may  be  used  for  the  temporary  deposit  of  goods  in  their 
transit  to  the  storehouse,  or  for  wharfage,  regard  being  paid  to  their 
evident  object  and  purpose.  Ilaight  v.  Keokuk,  4  Iowa,  199.  And  it 
is  held  that  to  leave  a  horse  fastened  only  by  a  strap  and  weight  while 
the  wagon  is  backed  up  to  the  sidewalk  to  be  loaded,  although  the 
team  thereby  extends  half  across  the  highway  and  is  liable  to  be  hit  by 
a  runaway,  is  not,  as  a  matter  of  law,  negligence  {Greenwood  v.  Calla- 
han, 111  Mass.  298) ;  and  the  owner  of  the  team  may  maintain  an 
action  against  one  who  injures  the  horse  by  negligently  driving  another 
wagon  against  it,  when  by  exercising  more  care  he  might  have  avoided 
doing  so.     Id.;  Steele  v.  Barkhardt,  104  Mass.  59;  S.  C,  6  Am.  Rep. 
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191.  So,  the  fact  that  a  driver  is  on  the  wrong  side  of  the  road  will 
not  excuse  another  for  negligently  di*iving  into  him.  Spofford  v. 
Harlow,  3  Allen,  176 ;   Clay  v.  Wood,  5  Esp.  4-4. 

Persons  dri\dng  cattle  through  the  streets  of  a  city  are  bound  to  use 
the  utmost  care  and  diligence  to  avoid  injuries  to  people  who  are  pass- 
ing through  the  street.  Their  liability  is  like  that  of  a  common  carrier. 
Ficken  V.  Jones,  28  Cal.  618. 

In  England,  foot  passengers  take  the  right-hand  when  meeting,  but 
an  opposite  rule  applies  to  horses  and  vehicles,  which  always  take  the 
left  of  the  road.  And  the  rule  applies  to  saddled  horses  as  well  as 
carnages.  Turley  v.  Thomas,  8  Carr.  &  P.  103.  The  mere  fact  of  a 
man's  driving  on  the  wrong  side  of  the  road  is  no  evidence  of  negli- 
gence in  an  action  against  him  for  running  over  a  person  who  was 
crossing  the  road  on  foot.  Lloyd  v.  Oglehy,  5  C.  B.  (N.  S.)  667.  It 
is  as  much  the  duty  of  persons  crossing  a  street  or  a  road  to  look  out 
for  passing  vehicles,  as  it  is  for  the  drivers  of  those  vehicles  to  be  vigi- 
lant in  not  running  against  persons  crossing.  Cotton  v.  Wood,  8  C.  B. 
(N.  S.)  568.     ^eepost,  tit.  Ways. 

§  11.  Fences.  See  aTiie,  Yol.  3,  tit.  Fences.  And  see  post,  684, 
§17. 

§  12.  Fire.  One  who  designedly  sets  fire  to  any  thing  upon  his 
own  premises  must  use  ordinary  care  to  avoid  injury  thereby  to  the 
property  of  another.  FiUiter  v.  Phippa7'd,  11  Q.  B.  347;  Dewey  v. 
Leonard,  14  Minn.  153.  And  it  has  been  held  that  a  man  who  neffli- 
gently  sets  fire  on  his  own  land,  and  keeps  it  negligently,  is  liable  to 
an  action  at  common  law  for  any  injury  done  by  the  spreading  or  com- 
munication of  the  fire  directly  from  his  own  land  to  the  property  of 
another,  whether  through  the  air  or  along  the  ground,  and  whether  he 
might  or  might  not  have  reasonably  anticipated  the  particular  manner 
and  direction  in  which  it  is  actually  communicated.  JLiggins  v.  Dewey, 
107  Mass.  494 ;  S.  C,  9  Am.  Eep.  63.  See,  also,  Fahn  v.  Reichart, 
8  Wis.  255  ;  Well  v.  Rmne,  etc..  Railroad  Co.,  49  N.  Y.  (4  Sick.) 
420;  S.  C,  10  Am.  Rep.  389  ;  Averitt  v.  Murrell,  4  Jones  (N.  C), 
323 ;  Cleland  v.  Thornton,  43  Cal.  437.  So,  if  a  party  makes  a  fire 
for  a  necessary  pui-pose,  upon  or  near  the  grounds  of  another,  but  neg- 
ligently leaves  it,  with  combustible  material  about  it,  and  the  fire 
spreads  and  destroys  adjacent  property,  the  party  building  the  fire  is 
lia])le  for  the  damages  thereby  occasioned.  Id.  See  Calkins  \.  Barger, 
•1-4  Barb.  424. 

The  burning  of  a  fallow  and  of  suiDcrincumbent  combustible  matter 
on  the  surface  is  of  frequent  necessity  in  husbandry,  aiul  is  a  lawful 
act,  unless  the  fire  be  set  at  an  improper  time  or  be  carelessly  managed. 
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Miller  v.  Martin,  10  Mo.  508  ;  Hanlon  v.  Ingram,  3  Iowa,  81 ;  Hewey 
V.  Nourse,  54  Me.  256 ;  Gilson  v.  North  Grey,  etc.,  33  Upper  Can.  Q- 
B.  128 ;  Eaijs'  Administrator  v.  Miller,  6  Hun  (N.  Y.),  320  ;  S.  C. 
affirmed,  10  id.  xiv.  Ordinary  care  must  be  exercised  to  avoicl  the 
spread  of  the  fire  upon  the  land  of  others,  but  the  mere  fact  that  the 
person  making  a  fire  did  not  constantly  watch  it  does  not  tend  to 
prove  negligence.  Calkins  v.  Barger,  44  Barb.  424.  The  burden  of 
proof  is  upon  the  party  complaining  to  show  negligence,  of  which  the 
fire  itself  is  no  evidence.  Bachelder  v.  Heagan,  18  Me.  32;  Tourtel- 
lott  V.  Rosehrool,  11  Mete.  (Mass.)  460  ;  Hmds  v.  Barton,  25  N.  Y. 
(11  Smith)  544.  But  the  rule  is  otherwise  when  one  sets  fire  on  land 
which  does  not  belong  to  him,  in  which  case  the  burden  of  proof  is  on 
the  defendant  to  show  that  he  had  good  cause  for  firing  the  land  ;  and 
especially  is  this  so,  with  fire  started  on  prairies,  or  other  wild  lands- 
where  its  progress  is  likely  to  be  attended  with  great  destruction.  Fin- 
ley  V.  Laiigston,  12  Mo.  120.  And  see  Armstrong  v.  Oooley,  5  Gilm. 
(111.)  509. 

One  who  uses  a  steam  engine  on  his  premises  is  bound  to  the  use  of  or- 
dinary care  in  confining  sparks,  especially  if  he  burns  wood.  The  want 
of  such  care  is  strong  evidence  of  negligence,  and  where  a  steam  engine 
was  used  without  putting  on  a  spark-catcher,  and  the  sparks  set  fire  to 
a  neighbor's  farm  buildings,  the  person  using  the  engine  was  held 
liable  for  the  damage  done.  Teall  v.  Barton,  40  Barb.  137 ;  S.  C. 
afiirmed,  25  N.  Y.  (11  Smith)  137. 

It  has  been  held  that  the  negligent  burning  of  a  house,  and  the 
spreading  of  the  fire  to  a  neighboring  house,  and  the  burning  thereof, 
do  not  give  the  owner  of  the  last  house  a  cause  of  action  against  the 
owner  of  the  house  in  which  the  fire  originated  ;  the  damage  in  such 
case  being  deemed  too  remote.  Ryan  v.  New  Yorlc  Central  Railroad, 
35  N.  Y.  (8  Tiff".)  210.  So,  an  engine  on  a  railroad  negligently  set  fire 
to  a  house,  the  fire  from  the  house  communicated  to  another  at  some 
distance  from  it,  which  was  consumed  with  all  its  contents,  and  it  was 
held  that  the  railroad  company  were  not  liable  for  damages  for  the  last 
building  and  its  contents.  Pennsylvania  R.  R.  Co.  v.  F^err,  62  Penn. 
St.  353 ;  S.  C,  1  Am.  Rep.  431.  See,  also,  Macon  R.  R.  Co.  v.  Mc- 
Connell,  27  Ga.  481.  But  this  rule  is  not  adopted  by  the  courts  in 
some  of  the  States.  Thus,  it  is  held  in  Illinois,  if  fire  is  communicated 
from  a  railway  locomotive  to  the  house  of  A.,  and  thence  to  the  house 
of  B.,  it  is  not  a  conclusion  of  law  that  the  fire  sent  forth  by  the  loco- 
motive is  to  be  regarded  as  the  remote,  and  not  the  proximate  cause  of 
the  injury  to  B.,  but  a  question  of  fact,  to  l)e  determined  in  each  case 
by  the  jury  under  the  instructions  of  the  court.     Fent  v.  Toledo,  etc., 
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Bailway  Co.,  59  111.  349;  S.  C,  14  Am.  Eep.  13.  And  in  a  recent 
case  in  Kansas,  it  is  held  that  where  two  fires  are  caused  by  sparks 
emitted  from  one  of  the  defendant's  engines,  and  neither  of  the  fires 
is  kindled  on  the  land  of  the  plaintiff,  but  each  is  kindled  on  the 
land  of  a  differen  owner,  and  these  two  fires  spread,  finally  unit- 
ing, and  then  pass  over  the  property  of  several  landed  proprietors  and 
finally  reach  the  plaintiff's  property  three  and  a  half  to  four  miles  dis- 
tant from  where  the  fires  were  first  kindled,  and  there  do  the  damage 
of  which  the  plaintiff  complains,  the  damage  is  not  too  remote  to  be 
recovered.  Atchison,  etc.^  i?.  R.  Co.  v.  Stanford,  12  Kans.  354 ;  S. 
C,  15  Am.  Rep.  362.  See,  also,  Kellogg  v.  Chicago,  etc..  Railway  Co., 
26  Wis.  223  ;  S.  C,  7  Am.  Rep.  69  ;  Pennsylvania  R.  R.  Co.  v.  Hope, 
80  Penn.  St.  373 ;  S.  C,  21  Am.  Rep.  100  ;  Perley  v.  Eastern  R.  R. 
Co.,  98  Mass.  414 ;  Henry  v.  Southern  Pacific  R.  R.  Co.,  50  Cal. 
176. 

A  railroad  company,  having  no  express  authority  to  use  steam  or 
other  power  involving  the  use  of  fire,  is  held  liable  for  the  escape  of 
fire  from  its  engines,  without  respect  to  the  question  of  negligence. 
Jones  V.  Festiniog  Railway  Co.,  L.  R.,  3  Q.  B.  733.  And  this  is  so  by 
statute  in  some  of  the  States  in  the  case  of  chartered  railroad  compa- 
nies. See  Stearns  v.  Atlantic,  etc.,  R.  R.  Co.,  46  Me.  95  ;  Hooksett 
V.  Concord,  etc.,  R.  R.  Co.,  38  N.  H.  242 ;  Ingersoll  v.  Stockhridge, 
etc.,  R.  R.  Co.,  8  Allen,  438.  But  in  the  absence  of  a  statute  impos- 
ing the  liability,  a  railroad  company,  authorized  by  its  charter  to  use 
steam  power,  is  not  liable  for  injuries  unavoidably  produced  by  keep- 
ing fire  for  the  purpose  of  generating  steam.  Burlington,  etc.,  R.  R. 
Co.  V.  Westover,  4  Neb.  268  ;  Freeniantle  v.  London,  etc.,  Railioay  Co., 
10  C.  B.  (N.  S.)  89 ;  Vaugham.  v.  Taff  Yale  Railway  Co.,  5  Hurlst.  & 
N.  679.  And  where  a  party  seeks  to  recover  on  account  of  injuries 
caused  by  fire  communicated  from  its  engines,  the  burden  of  proof  is 
upon  him  to  show  negligence  in  the  company.  Philadelphia,  etc.,  R. 
R.  Co.  V.  Yerger,  73  Penn.  St.  121 ;  Indianapolis,  etc.,  R.  R.  Co.  v. 
Paramore,  31  Ind.  143.  Negligence  on  the  part  of  the  company  will 
not  be  presumed  from  the  mere  fact  of  injury.  McCuininons  v.  Chi- 
cago, etc.,  Railway  Co.,  33  Iowa,  187.  But  see  Burke  v.  Louisville, 
etc.,  R.  R.  Co.,  7  Heisk.  (Tenn.)  451 ;  S.  C,  19  Am.  Rep.  618  ;  Coale 
V.  Hannibal,  etc.,  R.  R.  Co.,  60  Mo.  227.  Thus,  where  the  injury 
complained  of  was  caused  by  the  engine's  coals  being  emptied  upon  the 
track,  and  this  act  was  found  to  be  necessary,  and  to  have  been  care- 
fully done,  it  was  held  that  the  plaintiff  could  not  recover.  McCready 
V  South  Carolina  R.  R.  Co.,  2  Strobh.  (S.  C.)  356.  But  where  coals, 
negligently  dropped  fi-otn  the  defendant's  locomotive,  set  fii-e  to  the 
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ties  under  its  track,  and  from  thence  spread  through  the  defendant's 
premises  and  ran  into  the  plaintiff's  woodland  adjoining,  and  burnt  and 
damaged  the  wood  and  soil,  the  plaintiff  was  held  to  be  entitled  to  re- 
cover for  the  damages  sustained.  Wehh  v.  I^ome,  etc.,  R.  R.  Co.,  3 
Lans.  (N.  Y.)  453  ;  s!  C.  affirmed,  49  N.  Y.  (4  Sick.)  420 ;  10  Am.  Rep. 
389.  See,  also,  McCoun  v.  New  Yorh  Central,  etc.,  R.  R.  Co.,  QQ  Barb- 
338.  So,  the  neglect  to  use  a  "  spark-extinguisher  "  is  held  to  hQ _per  se 
negligence.  Anderson  v.  Cape  Fear  Steamboat  Co.,  64  N.  C.  399.  It 
has  likewise  been  held  that  a  railroad  company  is  bound  to  keep  its  track 
and  contiguous  land  clear  of  materials  likely  to  be  ignited  from  sparks 
issuing  f  roni  its  locomotive  properly  constructed  and  driven.  Salmon  v. 
Delaware,  etc.,  R.  R.  Co.,  9  Yroom  (N.  J.),  5  ;  S.  C,  20  Am.  Eep.  356  ; 
Troxler  v.  Richmo7id,  etc.,  R.  R.  Co.,  74  N.  C.  377.  On  the  other 
hand,  it  has  been  ruled  in  Illinois,  that  the  owners  of  lands  contiguous 
to  railroads  are  as  much  bound  to  keep  their  lands  free  from  dry  grass 
and  weeds  as  the  railroad  company  is  on  its  roadway ;  and  that  unless 
it  appears  that  the  negligence  of  the  company  is  greater  than  that  of 
the  land-owner,  the  latter  cannot  recover  for  injuries  by  fire  thus  aris- 
ing. Rlinois  Central  R.  R.  Co.  v.  Nunn,  51  111.  78 ;  Ohio,  etc., 
R.  R.  Co.  V,  Shanefelt,  47  id.  497.  And  that  it  is  not  negligence 
per  se  for  a  railway  company  to  permit  standing  grass  and  weeds  to 
remain  on  its  right  of  way,  see  Kansas  Pacific  R.  R.  Co.  v.  Butts,  7 
Kans.  308;  Smith  v.  Hannibal,  etc.,  R.  R.  Co.,  37  Mo.  288;  Henry 
V.  SoutJiern  Pacific  R.  R.  Co.,  50  Cal.  176 ;  Pittsburgh,  etc.,  R.  R. 
Co.  V.  Nelson,  51  Ind.  150.  It  is  held  by  the  supreme  court  of  the 
United  States  that  whether  the  destruction  of  property  by  fire  commu- 
nicated by  a  locomotive  was  the  result  of  negligence  on  the  part  of  a 
railroad  company,  depends  upon  the  facts  shown  as  to  whether  or  not 
it  used  such  caution  and  diligence  as  the  circumstances  of  the  case  de- 
manded, or  prudent  men  ordinarily  exercise,  and  not  upon  the  usual 
conduct  of  other  companies  in  the  vicinity.  Crand  Trunh  R.  R.  Co. 
V.  Richardson,  1  Otto  (U.  S.),  454. 

§  13.  Gas  companies.  A  gas  company,  engaged  in  the  business  of 
manufacturing  gas,  and  in  supplying  it  to  its  customers,  is  bound  to 
exercise  a  degree  of  care  and  skill  proportioned  to  the  danger  incident 
to  the  business.  Pottstoion  Gas  Co.  v.  Murphy,  39  Penn.  St.  257  ; 
Hipkins  v.  Birmingham  Gas  Co.,  6  Hurlst.  &  N.  250.  Thus,  a  gas- 
light company,  in  lighting  a  city,  is  bound  to  supply  pipes  of  sufficient 
strength  to  stand  all  lawful  uses  which  may  be  made  of  the  public 
streets  through  which  they  pass,  and  is  responsible  for  all  damages 
resulting  from  the  breaking  of  the  pipes  in  consequence  of  such  use. 
Brown  v.  New  York  Gas  Light  Co.,  Anth.  N.  P.  (N.  Y.)  351.     So, 
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where  pipes  ftre  broken  by  any  cause  and  the  company  is  notified  and 
negligently  delays  repairing  them,  and  damage  ensues,  the  company 
is  responsible.  Id. ;  Mose  v.  Ilastings^  etc..  Gas  Co.,  4  Fost.  &  F. 
324.  See  Holly  v.  Boston  Gas  Light  Co.,  8  Gray,  123.  A  gas  com- 
pany is  likewise  answerable  for  injury  arising  from  the  escape  of 
noxious  smells  in  the  process  of  manufacture  and  from  the  percolation 
of  gas  and  refuse  from  the  works  through  the  ground  into  adjoining 
land  or  water  [Pottstoimi  Gas  Co.  v.  Murphy,  39  Penn.  St.  257) ;  and 
it  is  no  defense,  in  such  case,  to  show  that  the  injury  was  aggravated 
by  other  causes.  SherTnan  v.  Fall  River  Iron  Co.,  5  Allen,  213  ; 
Brown  V,  Illius,  27  Conn.  84.  So,  if  there  be  a  defect  in  the  appara- 
tus furnished  by  a  gas  comjDany  and  an  injury  arises  partly  from  that 
cause  and  partly  from  the  negligence  of  a  stranger,  the  company  is, 
nevertheless,  liable.  Burrows  v.  March  Gas  ajid  Coke  Co.,  L.  R.,  5 
Exch.  67;  S.  C,  1  Eng.  Rep.  202;  Schermerhorn  v.  Metropolitan 
Gas  Light  Co.,  5  Daly  (N.  Y.),  144.  But  it  is  otherwise  if  the  injury 
be  the  result  of  mismanagement  by  a  stranger,  provided  the  apparatus 
is  sound.     Flint  v.  Gloucester  Gas  Light  Co.,  9  Allen,  552. 

A  gas  company  is  held  liable  for  damages  occasioned  by  the  negli- 
gence of  its  servants  in  any  work  done  by  them  with  a  view  to  the 
benefit  of  the  company,  although  such  negligent  work  be  performed 
about  property  not  belonging  to  the  company.  Thus,  where  the  de- 
fendant (a  gas  company)  being  informed  that  gas  was  escaping  in  the 
cellar  of  an  occupied  house,  sends  its  employee  to  ascertain  the  location 
of  the  leak,  and  the  person  so  sent,  by  lighting  a  match  in  the  cellar, 
causes  an  explosion,  by  which  the  plaintifi^  is  injured,  such  employee, 
although  acting  for  the  benefit  of  the  occupants  of  the  house  as  well  as 
of  the  defendant,  is  the  agent  of  the  defendant  only  and  the  defendant  is 
liable  for  his  negligence.  Lannen  v.  Albany  Gas  Light  Co.,  46  Barb. 
264;  S.  C.  aftinued,  44  N.  Y.  (5  Hand)  459. 

§  14.  Highways.  In  England,  a  common  law  obligation  to  main- 
tain and  repair  highways,  enforceable  by  indictment,  rests  upon  the 
parishes.  See  Bex  v.  Fastrington,  5  Ad.  &  El.  765  ;  Rex  v.  Liver- 
pool, 3  East,  86 ;  Parsons  v.  St.  Mathero's,  etc..  Vestry,  L.  R.,  3  C. 
P.  56 ;  Gibson  x.  Mayor  of  Preston,  L.  R.,  5  Q.  B.  218.  And  see 
Phillips  V.  Commomvealth,  44  Penn.  St.  197.  In  this  country,  the 
obligation  to  construct  and  maintain  highways  is  wholly  statutory,  and 
where  no  such  obligation  is  imposed  by  statute,  no  remedy  for  its 
violation  can  be  had  at  the  suit  of  a  private  party.  Thus,  it  is  held 
that  towns  in  this  country  do  not  succeed  to  the  duty  of  repairing 
highways  in  consequence  of  any  special  correspondence  between  their 
nature,  organization  and  functions,  and  those  of  parishes  in  England ; 
Vol.  IV.—  85 
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but,  if  at  all,  it  must  be  because  by  our  statutes  certain  powers  are 
given  to,  and  certain  duties  imposed  upon,  towns  or  rather  upon  their 
officers,  in  regard  to  roads,  and  because  the  making  and  repairing  of 
roads  is,  to  a  considerable  extent,  accomplished  through  town  organiza- 
tions. Morey  v,  Newfane^  8  Barb.  645.  See,  also,  Chidsey  v.  Canton, 
17  Conn.  475 ;  People  v.  Commissioners  of  Jlighways,  7  Wend. 
474 ;  Oliver  v.  City  of  Worcester,  102  Mass.  490 ;  S.  C,  3  Am. 
Rep.  485.  It  has,  however,  been  said  in  a  case  in  New  Hamp- 
shire, that  by  immemorial  custom  and  independently  of  any  statute 
that  has  been  preserved,  the  towns  in  that  State  have  been  held  liable 
to  keep  in  repair  the  highways  within  their  limits,  and  that  for  neg- 
lect of  that  duty  common  law  remedies,  both  of  a  public  and  a  private 
character,  have  existed,  and  those  of  a  public  character  at  least,  put  in 
force  from  a  very  early  period.  Wheeler  v.  Troy,  20  N.  H.  77.  And 
in  a  very  recent  case  in  that  State  it  is  held  that  the  owner  of  land 
adjoining  a  highway  may  maintain  an  action  at  common  law  against 
the  town  to  recover  damage  caused  to  his  land  by  the  fault  or  negli- 
gence of  the  town  in  not  building  and  maintaining  the  road  in  a 
reasonably  suitable  and  proper  manner.  Oilman  v.  Laconia,  55  N. 
H.  130 ;  *S.  C,  20  Am.  Eep.  175. 

In  the  New  England  States,  the  general  duty  of  building  and  keep- 
ing highways  in  repair  is  im])Osed  by  statute  upon  towns,  and  they  are 
declared  to  be  liable  in  damages  to  any  one  who  suffers  injury  through 
their  neglect  of  such  duty.  See  Stanton  v.  Springfield,  12  Allen,  566 ; 
Providence  v.  Clapp,  17  How.  (U.  S.)  161 ;  Peck  v.  Ellsioorth,  36 
Me.  393.  Such  is  also  the  law  in  Wisconsin.  See  Kitredge  v.  Mil- 
waukee, 26  Wis.  46  ;  Draper  v.  Town  of  Ironton,  42  Wis.  696.  But 
in  the  other  States,  the  duty  is  usually  imposed  upon  independent  public 
officers,  elected  for  that  purpose,  or  the  duty  is  voluntarily  assumed  by 
incorporated  cities  and  villages,  as  one  of  their  charter  obligations. 
See  ante,  tit.  Municipal  Corporations.  In  some  cases  the  duty  is  as- 
sumed by  private  parties  as  a  condition  of  a  grant  of  a  franchise,  such 
as  turnpikes,  plank-roads,  toll-bridges,  etc.  In  such  case,  the  liability 
to  pay  tolls  is  a  consideration  for  the  undertaking  on  the  part  of  the 
owners  of  the  franchise  to  furnish  a  safe  road  for  the  use  of  the  traveler, 
as  an  equivalent.  Davis  v.  Lamoille  County  Plank  PoadCo.,'2lYt. 
602 ;  Stanton  v.  Proprietors  of  IlaverJdll  Bridge,  47  id.  172,  181 ; 
Townsend  v.  Susquehanna  Turnpike  Co. ,  6  Johns.  90 ;  Parnaby  v. 
Lancaster  Canal  Co.,  11  Ad.  &  El.  223,  243;  Waterford,  etc.,  Turn- 
pike Co.  V.  People,  9  Barb.  161.  In  some  of  the  States,  turnpike 
companies  are  by  statute  made  liable  for  all  damages  happening  to 
travelers  from  want  of  repair  of  their  roads.     And  under  such  a  stat- 
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iitc,  a  turnpike  company  becomes  an  insurer  of  tlie  safe  condition  of  its 
road,  and  is  liable  for  injuries  even  from  latent  defects  therein.  Yale 
V.  Hai)i2)den,  etc.,  Turnpike  Co.,  18  Pick.  357.  But  at  common  law, 
the  proprietors  of  turnpikes,  plank-roads,  etc.,  are  bound  to  exercise 
only  ordinary  care  in  the  maintenance  of  their  highways.  Grlyshy  v. 
Ckappell,  5  Rich.  (S.  C.)  Law,  443 ;  Bridge  CortijMny  v.  Williams,  9 
Dana  (Ky.),  403.  So,  in  general,  a  municipal  corporation  is  only 
bound  to  exercise  ordinary  care  and  vigilance  in  keeping  the  streets 
within  its  limits  in  a  safe  condition  {McGlnity  v.  Mayor,  etc.,  of 
New  York,  5  Duer  [N.  Y.],  074) ;  and  negligence  must  be  afKrma- 
tively  shown.  Id. ;  Parker  v.  City  of  Cohoes,  10  Hun  (N.  Y.),  531. 
But  where  towns  are,  by  statute,  made  absolutely  liable  in  damages  for 
all  injuries  occasioned  by  any  want  of  repair,  or  by  any  obstructions  or 
defects  in  their  highways,  it  is  only  necessary,  in  an  action  to  recover 
for  injuries  occasioned  by  the  defective  condition  of  a  highway,  to 
prove  the  existence  of  the  defect,  and  that  the  injury  was  occasioned 
thereby.  If  there  be  a  defect  in  the  road,  however  small,  which  occa- 
sions an  injury,  the  party  injured  using  common  and  ordinary  care,  the 
town  is  liable.     Merrill  v.  Hampden,  26  Me.  234 ;  Ilorton  v.  Ipswich, 

12  Gush.  488.  "What  is  a  "  defect  or  want  of  repair  "  within  the  mean- 
ing of  the  term  as  used  in  such  a  statute,  is  a  question  of  fact  to  be 
determined  bv  the  jury,  under  the  instructions  of  the  court,  upon  the 
circumstances  of  each  particular  case.  Hutchinson  v.  Concord,  41  Vt. 
271 ;  Washburn  v.  Town  of  Woodstock,  49  id.  503  ;  Hixon  v.  Lowell, 

13  Gray,  59  ;  Howard  w.Mendon,  111  Mass.  585  ;  Winship  v.  Enfield, 
42  N.  H.  197 ;  Drajper  v.  Town  of  I  ronton,  42  Wis.  696.  In  general, 
such  a  state  of  repair  in  a  road  as  would  free  a  town  from  exposure 
to  an  indictment  and  conviction,  would  protect  it  also  against  a  claim 
for  damages  for  an  injury  sustained  by  an  individual,  while  traveling 
thereon.     Merrill  v.  Hampden,  26  Me.  234. 

The  duty  of  towns  under  the  Maine  statute,  to  keep  their  highways 
"  safe  and  convenient"  is  not  conditioned  upon  the  ])erformance  or  non- 
performance by  the  highway  surveyor  of  his  duty,  under  the  same 
statute,  to  keep  the  highways  "  passable."  Rogers  v.  Newport,  62  Me. 
101.  And  a  city  or  town  in  Massachusetts  is  not  exempted  from  liability 
for  a  defect  in  a  highway  occasioned  by  misconduct  or  negligence  in 
the  construction  or  repair  of  a  street  railway,  notwithstanding  the  stat- 
ute making  the  railway  company  liable  for  such  negligent  or  unskillful 
conduct.     Hawks  v.  Northampton,  116  Mass.  420. 

In  New  Jersey,  township  authorities  liable  to  indictment  for  neglect 
to  keep  highways  in  repair  may  file  a  bill  in  their  own  name,  to  restrain 
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a  corporation  from  rendering  such  highways  impassable.     Easton,  etc., 
B.  R.  Co.  V.  Greenwich,  25  N.  J.  Eq.  565. 

In  the  absence  of  a  statute  making  the  liability  absolute,  a  municipal 
corporation  is  liable  only  for  a  failure  to  remedy  such  defects  in  a  side- 
walk as  may  be  detected  and  remedied  by  the  use  of  ordinary  care  and 
diligence.  Thus,  mere  knowledge  on  the  part  of  a  few  private  citizens 
of  a  latent  defect  in  a  sidewalk  is  not  sufficient  to  charge  the  city  with 
notice.     Kenyon   v.  Indianapolis,  1    Wilson  (Ind.),   129.      And  see 

Water  Company  v.  Ware,  16  Wall.  566. 

In  New  York  it  is  well  settled  that,  in  the  case  of  a  village  or  city 
where  the  trustees,  or  common  council,  are  made  commissioners  of 
highways,  the  corporation  is  liable  for  their  negligence  in  not  keeping 
the  streets  and  sidewalks,  within  the  corporation  limits,  in  a  condition 
safe  for  the  use  of  passengers  thereon.  Thus,  it  is  the  duty  of  such 
municipal  authorities  to  see  that  the  sidewalks  are  kept  reasonably 
clear  of  ice  and  snow,  and  when  they  permit  such  an  accumulation 
thereof  as  to  constitute  an  obstruction  to  remain  an  unreasonable  length 
of  time,  to  the  danger  of  travelers,  the  corporation  is  chargeable  with 
negligence  without  proof  of  actual  notice.  Todd  v.  City  of  Troy,  61 
Barb!  580  ;  S.  C.  affirmed,  61  N.  Y.  (16  Sick.)  506.  See,  also,  Hume 
V.  Mayor  of  New  Yorh,  9  Hun  (N.  Y.),  674.  And  see  ante,  tit. 
Municipal  Corporations,  under  which  head,  the  liability  of  such  cor- 
porations for  negligence  in  respect  to  streets  and  highways  is  fully 
discussed. 

Towns  are  not  generally  obliged  to  make  all  the  land  that  is  laid  out 
as  a  highway  passable,  but  they  are  bound  to  keep  the  margins  of  their 
highways  reasonably  safe.  And  although  the  town  will  not  be  respon- 
sible, if  a  traveler  voluntarily  diverge  from  the  traveled  path,  and  in- 
jury result,  yet,  if  he  be  forced  into  the  ditch  by  accident,  and  injury 
ensue  by  reason  of  an  obstruction  placed  there,  the  town  will  be  liable. 

Willey  V.  Portsmouth,  35  N.  H.  303  ;  Cassedy  v.  Town  of  Stockbridge, 
21  Yt.  391 ;  Foshay  v.  Glenhamn,  25  Wis.  288 ;  S.  C,  3  Am.  Eep. 
73.  So,  if  a  town  permits  a  turn-out  to  exist  from  the  traveled  part 
of  its  highway  to  a  private  way,  over  adjoining  land,  with  all  the  char- 
acteristic marks  of  a  highway,  it  will  be  bound  to  keep  such  part  of 
the  turn-out  as  is  within  the  laid  out  limits  of  the  highway  in  suitable 
repair  for  the  travel  usually  passing  over  it.  Stark  v.  Lancaster,  57 
N,  H.  88.  And  in  general,  whatever  portion  of  the  way  a  traveler, 
in  the  exercise  of  due  care,  understands  to  be  designed  for  travel,  must 
be  so  considered,  and  the  town  will  be  held  liable  for  defects  therein. 
Saltmarsh  v.  Bow,  56  id.  428. 

Towns  are  not  in  general  obliged  to  maintain  fences  merely  to  pre- 
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vent  travelers  from  straying  out  of  the  highway.  Sparhawh  v.  City  of 
Salem,  1  Allen,  30  ;  Chajmian  v.  Cool\  10  R.  I.  SO-i  ;  14  Am.  Rep.  686 ; 
Sykes  v.  Fawlet,  43  Yt.  446  ;  S.  C,  5  Am.  Eep.  295.  But  they  are 
bound  to  erect  fences  or  railings  at  places  which  would  otherwise  be 
unsafe  or  inconvenient  for  travelers  exercising  ordinary  care.  Collins 
V.  Dorchester,  6  Gush.  396.  The  law  requires  highways  to  be  made 
safe  and  convenient  for  travelers,  and  where  in  traveling  near  the 
edge  of  the  way  there  is  danger  of  being  precipitated  down  an  em- 
bankment, or  into  an  excavation,  or  into  water,  a  railing  is  necessary 
to  render  traveling  on  the  highway  safe.  Without  it  there  would  be 
immediate  danger,  and  for  this  reason  an  action  is  given  for  the  want 
of  a  sufficient  railing  as  well  as  for  a  defect  or  want  of  repair.  Kim- 
hall  V.  Bath,  38  Me.  219;  Norris  v.  Litchfield,  35  N.  H.  271;  Chi- 
cago V.  Gallagher,  44  111.  295;  Hyatt  v.  Rondout,  44  Barb.  385; 
Ward  V.  Town  of  North  Haven,  43  Conn.  148  ;  Woods  v.  Groton, 
111  Mass.  357.  See  Iley  v.  Philadelphia,  9  Phil.  (Penn.)  166;  Hey 
V.  Philadelphia,  81  Penn.  St.  44 ;  22  Am.  Rep.  733.  In  general, 
whetlier  a  railing  or  a  light  at  any  part  of  a  road  is  necessary,  is  a 
question  of  fact  for  the  jury.  Leicester  v.  Toion  of  Pittsford,  6  Yt, 
245 ;  Uoxfe  v.  Toion  of  Fxdton,  29  Wis.  296  ;  S.  C,  9  Am.  Rep. 
568. 

In  New  York,  a  highway  commissioner  negligently  left  a  highway 
bridge  which  he  had  constructed,  in  a  dangerous  condition,  and  it  was 
held  that  the  commissioner  having  undertaken  to  build  the  bridge,  was 
liable  for  negligence  in  its  construction,  to  those  injured  without  fault, 
although  sufficient  funds  had  not  been  put  into  his  hands  for  the  pur- 
pose of  building.  Rector  v.  Pierce,  3  N.  Y.  Sup.  Ct.  (T.  &  C.)  416. 
See,  also,  Lament  v.  Llaight,  44  IIow.  1. 

To  render  a  town  or  city  liable  for  an  injury  sustained  on  a  highway 
it  must  have  been  sustained  by  a  traveler  (see  Smith  v.  City  of  Leav- 
enworth, 15  Kan.  81),  and  the  defect  of  the  way,  either  alone  or  com- 
bined with  some  matter  of  pure  accident  for  which  the  traveler  was 
not  in  fault,  must  have  been  the  sole  cause  of  the  injury.  LLawes  v. 
Fox  Lalce,  33  Wis.  438;  Baldwin  \.  Greenrooods  Turnpike  Co.,  4:0 
Coim.  238 ;  16  Am.  Rep.  33.  If  the  negligence  of  the  traveler  con- 
tributes, in  conjunction  with  the  defect  to  produce  the  injury,  he  can- 
not recover  any  damages  he  may  have  sustained  therefrom.  Fallon  v. 
City  of  Boston,  3  Allen,  38  ;  Farrar  v.  Greene,  32  Me.  574.  But  a 
traveler  on  a  highway  is  only  bound  to  exercise  ordinary  care  and  cir- 
cumspection, according  to  the  circumstances  of  the  case,  to  avoid  injury 
from  defects  in  such  highway,  and  he  need  not  show  such  care  as  men 
of  crcat  caution  would  have  exercised,  in   oidcr  to  entitle  himself  to 
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recover  for  irjuries  received  in  consequence  of  such  defects.  Houfe 
V.  Tmjon  of  Fulton,  29  Wis.  296 ;  S.  C,  9  Am.  Kep.  568.  Foot  pass- 
engers, and  those  driving  in  carriages,  have  equal  rights  in  the  streets 
of  a  city,  and  both  are  required  to  exercise  that  degree  of  care  and  pru- 
dence which  the  circumstances  of  the  case  demand.  Brooks  v.  Schwerin, 
54  K  Y.  (9  Sick.)  343. 

Where  a  driver  attempts  to  pass  another  on  a  pubhc  road,  he  does 
so  at  his  perih  At  least,  he  must  be  responsible  for  all  damages  which 
he  causes  to  the  one  whom  he  attempts  to  pass,  and  whose  right  to  the 
proper  use  of  the  road  is  as  great  as  his,  unless  the  latter  is  guilty  of 
such  recklessness  or  even  gross  carelessness  as  would  bring  disaster 
upon  himself.  Avegno  v.  Hart,  25  La.  Ann.  235  ;  13  Am.  Rep.  133. 
See  ante,  665,  §  10.  But  it  is  held  to  be  the  duty  of  towns  in  Vermont, 
to  provide  for  the  safety  of  travelersiin  passing  teams  going  in  the  same 
direction,  and  to  construct  and  keep  their  highways,  at  places  which 
naturally  invite  the  attempt  to  pass,  reasonably  safe  for  that  purpose. 
MochUr  V.  Town  of  Shaftshury,  46  Vt.  580  ;  S.  C,  14  Am.  Eep.  634. 

Nor  is  the  duty  eonHned  to  cases  of  absolute  necessity  on  the  part  of 
the  traveler,  but  it  has  been  extended  to  the  case  of  one  who  attempted 
to  pass  a  team  merely  for  the  purpose  of  keeping  in  company  with  a 
companion  who  had  driven  ahead.  Id.  And  see  Damon  v.  Scltuate, 
119  Mass.  m ;  20  Am.  Rep.  315. 

Only  the  same  degree  of  care  to  avoid  accidents  is  required  of  one 
passing  along  the  street  by  night  as  by  day,  although  in  the  former 
case  this  may  call  into  exercise  greater  caution  and  watchfulness. 
Stier  V,  City  of  Oshaloosa,  41  Iowa,  353.  The  streets  and  sidewalks 
are  for  all  conditions  of  people,  and  all  have  the  right,  in  using  them, 
to  assume  that  they  are  in  good  condition,  and  to  regulate  their  con- 
duct upon  that  assumption.  Thus  a  person  may  walk  or  drive  in  the 
darkness  of  the  night,  relying  upon  the  belief  that  the  corporation  haa 
performed  its  duty,  and  that  the  street  or  the  walk  is  in  a  safe  condi- 
tion. So,  one  whose  sight  is  dimmed  by  age,  or  a  near-sighted  person 
whose  range  of  vision  was  always  imperfect,  or  one  whose  sight  haa 
been  injured  by  disease,  is  each  entitled  to  the  same  rights,  and  may 
act  upon  the  same  assumption.  Davenport  v.  Huckman,  37  N.  Y. 
(10  Tiff.)  568  ;  affirming  S.  C,  10  Bosw.  20 ;  Peach  v.  City  of  Utica, 
10  Hun  (N.  Y.),  477.  Though  greater  care  is,  perhaps,  required  of  a 
person  whose  sight  is  defective,  than  is  required  of  persons  of  good 
sight.      Winn  v.  Lowell,  1  Allen,  177. 

To  maintain  an  action  for  damage  sustained  from  the  insufficiency  of 
a  road  or  bridge,  it  is  not  enough  for  the  plaintiff  to  show  that  the 
road  was  out  of  repair,  and  that  an  injury  has  been  sustained,  but  he 
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must  show  prima  facie^  at  least,  that  the  injury  was  occasioned  by  the 
defect.  Lester  v.  Town  of  Pittsford,  7  Vt.  158.  And  see  Church 
V.  Oherryjield,  33  Me.  460  ;  Collins  v.  Dorchester,  6  Gush.  396 ;  Sher- 
man V.  Kortright,  52  Barb.  267 ;  Quintan  v.  City  of  Utica,  11  Ilun 
(N.  Y.),  217.     See  i^ost,  tit.  Ways. 

§  15.  Notaries  public.  A  notary  public  is  an  officer,  known  to  the 
law  merchant,  and,  of  consequence,  to  the  common  law,  of  which  it  is 
a  part  And  the  creation  of  the  ofKce  of  notary  public  by  statute 
authorizes  the  officer  to  act  in  the  form  prescribed  by  the  common  law, 
if  no  other  form  is  prescribed  which  can  be  followed.  Kirksey  v.  Bates^ 
7  Port.  (Ala. )  529.  See  Commercial  Bank  of  Kentucky  v.  Varnum, 
49  N.  Y.  (4  Sick.)  269.  In  this  country,  the  chief  functions  of  a  notary 
are,  to  note  and  protest  bills  of  exchange,  to  note  and  draw  u])  ship 
protests,  and  all  other  protests  which  are  customary  according  to  the 
usage  of  merchants.  Shearm.  &  Redf.  on  Neg.,  §  423.  And  see  Parker 
V.  Lov^rie,  6  Watts  &  S.  (Penn.)  507  ;  Williajnson  v.  Turner,  2  Bay 
(S.  C.),  410  ;  Schneider  v.  Cochrane,  9  La.  Ann.  235.  In  addition, 
notaries  are  generally  authorized  to  administer  oaths  and  affirma- 
tions, and  to  take  acknowledgments  of  deeds  and  other  instruments. 
See  Bours  v.  Zachariah,  11  Gal.  281 ;  Ex  ijarte  Mallinkrodt,  20 
Mo.  493  ;  Crone  v.  Angell,  14  Mich.  340  ;  Adams  v.  Wright,  14 
Wis.  408.  A  notary  holds  himself  out  to  the  world  as  a  per- 
son competent  to  perform  the  business  connected  with  his  office. 
By  accepting  the  office,  and  entering  upon  the  discharge  of  the 
duties,  he  contracts  with  those  who  employ  him  that  he  will  perform 
such  duty  with  integrity,  diligence,  and  skill.  Fogarty  v.  Finlay,  10 
Gal.  239.  And,  like  other  ministerial  officers,  he  is  liable  in  damages 
to  any  person  specially  injured  by  his  omission  to  perform,  or  by  his 
unskillful  performance  of  a  ministerial  duty.  See  Kinnard  v.  Will' 
more,  2  Ileisk.  (Tenn.)  619 ;  Hover  v.  Barkhoff,  44  N.  Y.  (5  Hand) 
113;  Sawyer  v.  Corse,  17  Gratt.  (Va.)  230.  So,  the  statute  prescrib- 
ing the  powers  and  duties  of  notaries,  generally  declare  their  liability 
to  a  ]>rivate  action  for  damages  resulting  from  negligence.  See  Foga/rty 
V.  Finlay,  10  Gal.  239 ;  2  N.  Y.  Rev.  Stat.  284,'  §'  48. 

In  the  protesting  of  bills  of  exchange,  notaries  are  usually  employed 
by  bankers,  and  it  is  the  settled  law  in  many  of  the  States  that  a 
banker  who  thus  employs  a  competent  notary  is  not  liable  for  tiie 
notary's  neglect  to  perform  his  duty.  See  Bowling  v.  Arthur,  34  Miss. 
41 ;  Jackson  v.  Union  Bank,  6  Ilarr.  &,  J.  (Md.)  146  ;  East  Iladdam. 
Bank  \.  ScovUl,  12  Gonn.  303;  Stacy  v.  Dane  County  Bank,  12 
Wis.  629  ;  Fahens  v.  Mercantile  Bank,  23  Pick.  330 ;  Baldwin  v. 
Bank  of  Louisiana,  1  La.  Ann.  13.     P.ut  sop  TJiompson   v.   Bank  of 
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South  Carolina,  3  Hill  (S.  C),  77 ;  Allen  v.  Merchants'  Banh,  22 
Wend.  215  ;  Ayrault  v.  raeifio  BanTi,  47  N.  Y.  (2  Sick.)  570  ;  S.  C,  7 
Am.  Rep.  489.  In  the  case  last  cited,  a  bank  having  received  promissory 
notes  for  collection  when  due,  employed  a  notary  to  present  them  and 
to  give  notice  to  the  proper  parties,  and  the  bank  was  held  liable  for 
any  negligence  of  the  notary  in  omitting  to  demand  pa3^ment  of  the 
maker,  or  to  give  notice  of  protest  to  the  indorsers.  See  ante,  Vol.  1, 
516,  517. 

In  cases  of  foreign  bills  of  exchange,  it  is  a  well-settled  rale,  that 
there  must  be  a  protest  of  the  bill 'by  a  notary  public,  in  all  places 
where  such  officer  is  at  hand.  And  it  is  likewise  held  that  the  present- 
ment and  demand  must  be  made  in  person  by  the  same  notaiy  who 
protests  the  bill ;  and  that  it  cannot  be  done  by  a  clerk,  nor  by  any 
other  person  as  his  agent,  though  he  be  also  a  notary.  Sacrider  v.  Brown, 

3  McLean  (C.  C),  481 ;  Chenowith  v.  Chamberlain,  6  B.  Monr.  (Ky.) 
60;  Donegan  v.  ^Vood,  49  Ala.  242;  S.  C,  20  Am.  Rep.  275  ;  Onon- 
daga Bank  v.  Bates,  3  Hill  (N.  Y.),  53  ;  Commercial  Bank  v.  Barks- 
dale,  36  Mo.  563.  The  protest  is  to  be  evidence  of  facts  stated  in  it, 
of  which  the  notary  is  supposed  to  have  personal  knowledge,  and. 
credit  is  given  to  his  official  statements  by  the  commercial  world  on 
the  faith  of  his  public  and  official  character.  Id. ;    Warnick  v.   Crane, 

4  Denio,  460. 

In  England,  it  is  customary  for  the  clerks  of  notaries  to  present 
bills,  whether  foreign  or  inland,  for  acceptance  or  payment,  the  notary 
afterward  noting  the  presentment  and  preparing  his  protest.  See 
Brooke,  Office  of  Notary  (3d  ed.),  71,  128.  And  it  is  held  in  New 
York  that,  in  an  action  against  a  notary  for  neglect  to  make  present- 
ment and  demand,  evidence  that  it  is  the  common  and  universal  usage 
at  the  place  where  the  bill  was  payable  for  notaries'  clerks  to  make 
such  presentment  and  demand  is  proper  and  admissible.  Qommercial 
Bank  of  Kentucky  v.  Varmnn,  49  N.  Y.  (4  Sick.)  269. 

A  notary  is,  in  general,  liable  for  a  loss  occasioned  by  his  negligence 
in  failing  to  discharge  his  duty  in  protesting  and  delivering  or  mailing 
notices  of  protest  as  required  by  law.  But  in  order  to  fix  such  lia- 
bility, the  loss  must  be  shown  to  have  been  on  account  of  the  want  of 
skill  or  diligence  on  the  part  of  the  notary.  He  is  not  liable  in  a 
matter  in  which  judicial  construction  was  necessary  to  enable  him  to 
know  what  was  his  duty.  Neal  v.  Taylor,  9  Bush  (Ky.),  380.  So, 
a  notary,  to  whom  a  draft  is  given  for  protest,  is  bound  to  follow  the 
instructions  given  him ;  it  is  not  his  duty  to  determine  whether  or  not 
the  draft  should  be  protested  on  a  certain  day.  He  is  not  guilty  of 
negligence  in  proceeding  according  to  the  instructions   of  the  bank 
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giving  him  the  draft  to  protest,  and  is  not,  therefore,  liable  to  any 
person  for  any  damage  resulting  from  the  presentation  of  the  draft  on 
the  wrong  day.  Commercial  Bank  of  Keiitucky  v.  Varnum^  7  Hun 
(N.  Y.),  236.  Nor  can  a  party  recover  from  a  notary  for  having 
neglected  to  protest  a  note  legally,  when,  by  his  o'wm  laches,  he  has 
put  it  out  of  his  power  to  subrogate  the  notary  to  his  rights  as  they 
existed  at  the  date  of  protest.  EmTnerling  v.  Graham^  14  La.  Ann. 
389.  And  see  Franklin  v.  Smith,  21  Wend.  62-4 ;  Eeed  v.  Darling- 
ton, 19  Iowa,  349. 

§  16.  Physicians  and  surgeons.  In  England,  before  the  passage 
of  the  Medical  Act  (Stat,  of  21  &  22  Yict.,  c.  90),  a  physician  could 
not  maintain  an  action  for  his  fees  {Ghorley  v.  Bolcot,  4  T.  R,  317) ; 
though  it  was  held  that  he  might  recover  for  professional  services  on 
a  special  contract.  Veitch  v.  Bussell,  3  G.  &  D.  198 ;  S.  C,  3  Q.  B, 
928 ;  Carr.  &  M.  362 ;  Att.-Gen.  v.  Eoyal  College  of  Physicians,  1 
Johns.  &  II.  561.  He  was  supposed  to  render  his  services  from  purely 
philanthropic  motives,  and  he  was,  accordingly,  held  liable  for  his 
negligence  only  to  the  extent  to  which  one  is  liable  who  renders  a 
gratuitous  service.  See  Gihhon  v.  Budd,  2  Hurlst.  &  Colt.  92.  But 
a  surgeon  or  apothecary  has  always  been  held  subject  to  the  usual 
rules  of  liability.  See  Scare  v.  Prentice,  8  East,  348 ;  Slater  v. 
Baker,  2  Wils.  359 ;  Kcmneu  v.  McMullen,  Peake,  59. 

No  such  distinction  has  ever  existed  in  this  country,  and  physicians  of 
all  grades  may  maintain  actions  for  their  fees  {Judah  v.  McNamee,  3 
Blackf.  [Ind.]  269 ;  Alder  v.  Buckley,  1  Swan  [Tenn.],  69) ;  and  a 
physician  or  surgeon,  in  the  performance  of  his  professional  duties,  is 
liable  for  all  injuries  resulting  from  the  want  of  ordinary  diligence, 
care  and  skill.  Graham  v.  Gantier,  21  Tex.  Ill ;  McNevins  v.  Lowe, 
40  111.  209  ;  Craig  v.  Chambers,  17  Ohio  St.  253  ;  Ilathorn  v.  Rich- 
mond, 48  Yt.  557 ;  Hesse  v.  Knippel,  1  Mich.  (N.  P.)  109.  To  render 
him  liable,  it  is  not  enough  that  there  has  been  a  less  degree  of  skill 
than  some  other  medical  men  might  have  shown,  or  a  less  degree  of  care 
than  even  he  himself  might  have  bestowed ;  nor  is  it  enough  tliat  he 
himseK  acknowledged  some  degree  of  want  of  care ;  there  must  have 
been  a  want  of  competent  and  ordinary  care  and  skill,  and  to  such  a 
degree  as  to  have  led  to  a  bad  result.  Pich  v.  Pierpoint,  3  Fost.  & 
F.  35.  And  see  Wood  v.  Claj)p,  4  Sneed  (Tenn.),  65 ;  West  v.  Martin, 
31  Mo.  375.  Where  one  holds  himself  out  to  the  public  as  a  physi- 
cian and  surgeon,  the  law  implies  a  promise  and  a  duty  on  his  part  that 
he  will  use  reasonable  skill  and  diligence  in  the  treatment,  and  for  the 
cure  of  those  who  may  employ  him.  Patten  v.  Wigghi,  51  Me.  504; 
Branner  v.  Storinont,  9  Kans.  51 ;  Carpenter  v.  Blake,  50  N.  Y.  (5 
YoL.  lY.—  86 
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Sick.)  696 ;  Reynolds  v.  Graves,  3  Wis.  416.  But  he  does  not  under- 
take, at  all  events,  that  he  will  perforin  a  cure,  nor  does  he  undertake 
to  use  the  highest  possible  degree  of  skill.  Lanjphier  v.  Phvpos, 
8  Carr.  &  P.  475  ;  Haire  v.  Reese,  1  Phil.  (Penn.)  138.  If  more 
than  reasonable  skill  and  diligence  is  expected,  it  must  be  expressly 
stipulated  for.  McCandless  v.  McWha,  22  Penn.  St.  261.  But  iu 
judging  of  the  degree  of  skill  required  in  any  given  case,  it  is  held  that 
regard  is  to  be  had  to  the  advanced  state  of  the  profession  at  the  time. 
Id.;  Smothers  v.  IlanTcs,  ?>^  Iowa,  286 ;  S.  C,  11  Am.  Kep.  141; 
Almond  V.  Nugent,  34  Iowa,  300 ;  S.  C,  11  Am.  Rep.  147.  The 
physician  is  bound  to  be  up  to  the  improvements  of  the  day,  for  the 
patient  is  entitled  to  the  benefit  of  these  increased  lights.  Id.  But  he 
cannot  try  experiments  with  his  patients  to  their  injury.  Patten  v. 
Wiggin,  51  Me.  594. 

It  has  been  said  that  when  the  service  is  rendered  gratuitously 
the  physician  is  only  liable  for  gross  negligence.  Ritchey  v.  West,  23 
111.  385.  But  a  person  injured  by  the  negligence  of  a  medical  man  is 
entitled  to  his  remedy  against  him  for  the  injury,  although  the  eon- 
tract  for  the  services  of  the  medical  man  was  made  with  a  friend  of  the 
person  neglected.     Gladwell  v.  Steggall,  5  Bing.  N.  C.  733. 

It  is  competent  for  a  physician  and  his  patient  to  enter  into  such  a 
contract  as  they  think  fit,  limiting  the  attendance  to  a  longer  or  shorter 
period,  or  to  a  single  visit  if  they  please ;  and  if  there  be  no  such 
limitation,  the  physician  may  discontinue  his  attendance  at  his  elec- 
tion, by  giving  reasonable  notice  of  his  intention  to  do  so.  But  if  he 
be  sent  for  at  the  time  of  an  injury  by  one  whose  family  physician  he 
has  been  for  years,  the  effect  of  his  responding  to  the  call  will  be  an 
engagement  to  attend  to  the  case  so  long  as  it  requires  attention, 
unless  he  gives  notice  to  the  contrary,  or  is  discharged  by  the  patient ; 
and  he  is  bound  to  use  ordinary  care  and  skill,  not  only  in  his  attend- 
ance, but  in  determining  when  it  may  be  safely  and  properly  discon- 
tinued. Balloxu  V.  Frescott,  64  Me.  305.  And  see  Todd  v.  Myers, 
40  Cal.  357. 

Although  a  physician  or  surgeon  assumes  to  exercise  the  ordinary 
care  and  skill  of  his  profession,  and  is  liable  for  injuries  resulting  from 
his  failure  to  do  so,  yet,  if  his  patient  neglects  to  obey  the  reasonable 
instructions  of  the  physician  or  surgeon  and  thereby  contributes  to  the 
injury  complained  of,  he  cannot  recover  for  such  injury'.  GeiselTnam, 
v^ Scott,  25  Ohio  St.  86.  See,  also,  McCandless  v.  Mg  Wha,  22  Penn. 
St.  261 ;  Raire  v.  Reese,  7  Phil.  (Penn.)  138. 

The  law  also  requires  of  a  dentist  a  reasonable  degree  of  skill  and 
care  in  his  professional  operations,  but  he  will  not  be  held  answerable 


JS'EGLIGENCE.  683 

for  injuries  arising  from  his  want  of  the  highest  attainments  in  liis 
profession.  Simonds  v.  Henry,  39  Me.  155.  And  it  is  held  that  a 
dentist  or  physician  using  chloroform  or  other  anaesthetic  agent  is  only 
bound  to  look  to  the  natural  and  probable  effects,  and  is  not  answera- 
ble for  results  arising  from  the  peculiar  condition  or  temperament  of 
the  patient,  of  which  he  has  had  no  knowledge.  B<yyle  v.  Winslow,  5 
Phil.  (Penn.)  136.  It  has,  however,  been  said,  that  a  physician  about 
to  administer  an  anaesthetic,  is  bound  to  inform  himself  as  to  the  con- 
dition of  the  patient's  heart,  lungs  or  other  organs,  which,  if  diseased, 
would  warn  a  prudent  physician  against  the  administration  of  that 
beneficent  agency.  Shearm.  &  Redf.  on  xS^eg.,  §  439.  And  see  Jones 
V.  Fay,  4  Post.  &  P.  525. 

In  an  action  against  a  physician  or  surgeon  for  an  injury  sustained 
by  reason  of  alleged  unskillful  and  careless  treatment,  the  burden  of 
proof  is  on  the  plaintiff,  to  show  a  want  of  proper  knowledge  and  skill ; 
but  this  may  be  shown  by  simple  evidence  of  the  mode  of  treatment 
pm-sued  by  the  defendant  in  the  casein  question.  Leighton  v.  Sargent^ 
31  X.  H.  119.  See  Baird  v.  Morford,  29  Iowa,  531.  In  such  an 
action,  the  plaintiff  is  not  entitled  to  recover  any  thing  on  account  of 
pain  and  suffering  caused  by  the  injury,  but  only  for  such  additional 
pain  and  suffering  as  is  produced  by  the  negligence  or  want  of  skill  of 
the  defendant  in  the  treatment.      Wenger  v.  Colder,  78  lU.  275. 

That  a  husband  may  recover  damages  from  a  physician  for  unskill-. 
ful  and  negligent  treatment  of  his  wife,  by  which  he  has  been  sub^ 
jected  to  expense  and  deprived  of  her  society,  see  Mowry  v.  Chaney^ 
43  Iowa,  609. 

It  is  the  duty  of  druggists  to  know  the  properties  of  the  medicine 
which  they  vend,  and  to  employ  such  persons  as  are  capable  of  discrim-. 
inating  and  compounding  according  to  prescription.  Fleet  v.  Ilollen- 
Tcenvp,  13  B.  Monr.  (Ky.)  227.  And  if  an  apothecary's  clerk,  in  filling  a 
physician's  prescription,  delivers  a  poison  instead  of  a  harmless  drug, 
through  gross  negligence,  whereby  the  person  taking  it  is  caused  great 
suffering  and  serious  injury,  the  latter  has  a  right  of  action  at  common 
law,  for  damages  against  the  apothecary.  Hansford  v,  Payne,  11 
Bush  (Ky.),  380  ;  Norton  v.  Sexoall,  106  Mass.  143 ;  S.  C,  8  Am. 
Eep.  298 ;  amie,  vol.  2,  103,  475. 

It  has  been  held  that  paper  may  be  removed  from  the  walls  of  rooms 
in  which  small-pox  patients  have  been  sick,  if  in  the  opinion  of  thq 
attending  physician  it  has  become  so  soiled  and  besmeared  with  small-pox 
virus  as  to  make  its  removal  nccessarv  to  prevent  the  spread  of  small- 
pox ;  and  an  action  cannot  be  sustained  by  the  owner  of    the  building 
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against  a  physician  for  advising  or  directing  such  removal.     Seavey  v. 
PreUe,  64  Me.  120. 

§17.  Railroads,  ^ee  post,  t\i.  Railroads.  As  to  their  liability  for 
negligence  in  the  carriage  of  goods  or  passengers,  see  ante,  Yol.  2,  tit. 
Ca7'riers.  See  ante,  663,  §  7  of  the  present  article,  and  ante,  tit.  Master 
a/nd  Servant.  As  to  liability  for  negligence  in  use  of  fire,  see  ante,  669, 
§12. 

When  there  exists  no  statutory  regulations  defining  the  duties  of 
railway  companies  in  respect  to  fencing,  they  come  within  the  common- 
law  rule,  and  are  under  no  obligations  to  make  or  maintain  fences  be- 
tween their  road  and  the  adjoining  lands.  Northeastern  R.  R.  Co.  v. 
Sineath,  8  Rich.  (S.  C.)  Law,  185 ;  Toledo  R.  R.  Co.  v.  WicTcery,  44. 
111.  76  ;  Lord  v.  Wormwood,  29  Me.  282 ;  Knight  v.  New  Orleans,  etc., 
R.  R.  Co.,n  La.  Ann.  105  ;  Coy  v.  Utica,  etc.,  R.  R.  Co.,  23  Barb.  643  ; 
Vandergrift  v.  Delaware  R.  R.  Co.,  2  Houst.  (Del )  297.  See  Macon, 
etc.,  R.  R.  Co.  V.  Baher,  42  Ga.  305  ;  Mobile,  etc.,  R.  R.  Co.  v.  Wil- 
liams,  53  Ala.  595.  But  a  railway  company  is  bound  to  use  every  reason- 
able care  to  prevent  cattle  from  straying  on  the  line  of  its  road.  Rux- 
ton  V.  Northeastern  Railway  Co.,  L.  R.,  3  Q.  B.  549.  And  if  cattle 
are  upon  the  track,  whether  lawfully  or  unlawfully  there,  and  are  injured 
or  killed  through  the  inexcusable  negligence  of  the  company's  servants, 
the  company  will  be  held  liable.  Indianajpolis,  etc.,  R.  R.  Co.  v.  Cald- 
wtll,  9  Ind.  397;  AycocTc  v.  Wilmington,  etc.,  R.  R.  Co.,  6  Jones' 
(N.  C.)  L.  231  ;  Louisville,  etc.,  R.  R.  Co.  v.  Balla/rd,  2  Mete.  (Ky.) 
177  ;  Trout  v.  Ya.  <&  Tenn.  R.  R.  Co.,  23  Gratt.  619  ;  Cleaveland  v. 
Chicago,  etc.,  R.  R.  Co.,  35  Iowa,  220.  See  North.  Penn.  R.  R.  Co. 
V.  Rehman,  49  Penn.  St.  101 ;  Oaljnn  v.  Chicago,  etc.,  R.  R.  Co.,  19 
Wis.  604 ;  Qui7uly  v.  Vermont  Central  R.  R.  Co.,  28  Vt.  387 ;  MoliU 
etc.,  R.  R.  Co.  V.  LIudson,  50  Miss.   572. 

Railroad  companies  are  now  generally  required  by  statute  to  fence 
their  tracks,  and  to  erect  and  maintain  cattle  guards  at  road  crossings, 
in  default  of  which  the  company  is  made  responsible  for  aU  injuries 
inflicted  by  its  agents  or  engines  upon  animals,  whether  by  negligence 
or  not.  See  Staats  v.  Hudson  River  R.  R.  Co.,  33  How.  (N.  Y.)  139  ; 
S.  C,  4  Abb.  Ct.  App.  287 ;  Purdy  v.  New  Torh,  etc.,  R.  R.  Co., 
61  N.  Y.  (16  Sick.)  353 ;  Gor7nan  v.  Pacijic  R.  R.  Co.,  26  Mo.  441 ; 
NorrisY.  Androscoggin  R.  R.  Co.,  39  Me.  273;  McCall  v.  Cham- 
lerlain,  13  Wis.  637;  Buxton  v.  Northeastern  Railway  Co.,  L.  R.,  3 
Q.  B.  549  ;  Pittsburgh,  etc..  Railway  Co.  v.  Methven,  21  Ohio  St.  586. 
And  the  liability  of  the  company  commences  as  soon  as  it  takes  posses- 
sion of  the  land  upon  which  the  road  is  to  be  laid  {Holden  v.  Rutland, 
etc.,  R.  R.  Co.,  30  Vt.  297;    Gardner  v.  Smith,   7  Mich.  410.     See 
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Toledo^  etc.,  B.  R.  Co.  v.  Miller^  45  111.  42) ;  and  it  extends  to  all 
kinds  of  animals  that  would  be  kept  from  the  track  by  an  ordinary- 
fence,  without  reference  to  the  question  whether  they  are  large  enough 
to  throw  a  train  oil  the  track  when  run  over  by  it.  Indianapolis,  etc., 
R.  R.  Co.  V.  Marshall^  27  Ind.  300.  And  see  Bessant  v.  Great  West- 
ern Railway  Co.,  8  C.  B.  (N.  S.)  368 ;  Chicago,  etc.,  R.  R.  Co.  v. 
JJtley,  38  111.  410.  But  a  fence  need  not  be  so  constructed  as  to  keep 
out  dogs.    Wilson  v.  Wilmington,  etc.,  R.  R.  Co.,  10  Rich.  (S.  C.)  L.  52. 

The  duty  to  make  involves  the  duty  to  maintain  fences,  gates  and  cattle 
guards.  If  these  are  suffered  to  go  to  decay,  or  by  accident  are  broken 
down  so  as  to  allow  the  passage  of  cattle,  etc.,  through  or  over  them, 
and  are  not  repaired  within  a  reasonable  time  ;  or  if  they  are  opened, 
and  are  allowed  to  remain  open  unnecessarily,  the  railway  company  is 
absolutely  liable  for  injuries  to  cattle  entering  through  the  breach. 
Bartlett  v.  Dubuque,  etc.,  R.  R.  Co.,  20  Iowa,  188  ;  McDowell  v. 
New  York  Central  R.  R.  Co.,  87  Barb.  195  ;  Brown  v.  Milwaukie^ 
etc.,  R.R.  Co.,  21  Wis.  39  ;  Spinner  v.  New  York  Central,  etc.,  R.R.  Co.^ 
6  Hun  (N.T.),  600.  But  reasonable  or  ordinary  diligence  only  is  required 
of  railroad  companies  in  this  respect  {Illinois  Central  R.  R.  Co.  v.  Saiear- 
ingen,  47  111.  206  ;  Robinson  v.  Grand  Trunk  Railway  Co.,  32  Mich. 
322) ;  and  they  are  allowed  a  reasonable  time  within  which  to  make 
repairs.  Id. ;  Toledo,  etc.,  R.  R.  Co.  v.  Daniels,  21  Ind.  256  ;  Antisdel 
v.  Chicago,  etc.,  R.  R.  Co.,  26  Wis.  145  ;  S.  C,  7  Am.  Rep.  44.  So, 
as  it  would  be  impracticable  for  a  railroad  company  to  keep  a  constant 
watch  of  every  gate  and  every  rod  of  fence  along  the  line  of  its  road, 
it  is  but  reasonable  to  reqidre  of  the  proprietors  along  the  road,  when 
defects  have  actually  come  to  their  knowledge,  to  make  suitable 
efforts  to  apprise  the  company  of  such  defects ;  and  if  they  fail  to 
do  so,  they  cannot  recover  for  any  damage  which  they  may  sustain  by 
reason  of  such  defects  {Poler  v.  New  York  Central  R.  R.  Co.,  16  N. 
Y.  [2  Smith]  476),  unless  the  defects  were  known  to  some  agent  of  the 
company  whose  duty  it  was  to  communicate  the  information  to  the 
proper  officers  having  charge  of  such  matters.  Indianapolis,  etc.,  R. 
R.  Co.  V.  Truitt,  24  Ind.  162.  And  see  Davis  v.  Chicago,  etc.,  R. 
R.  Co.,  40  Iowa,  292. 

In  England,  and  in  some  of  the  American  States,  the  benefit  of  the 
statutes  is  confined  to  the  owners  or  occupants  of  land  immediately 
adjoining  a  railroad;  and  hence,  the  company  is  not  bound  to  fence 
out  cattle  straying  upon  a  highway  running  next  to  and  parallel  with 
the  railroad  {Ricketts  v.  East  India  Docks,  etc..  Railway  Co.,  12  C. 
B.  160  ;  Towns  v.  Cheshire  R.  R.  Co.,  21  N.  II.  363  ;  Fames  v.  Salem, 
etc.,  R.  R.  Co.,  98  Mass.  560  ;  Jackson  v.  Rutland^  etc.,  R.  R.  Co.,  25 
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Yt.  150) ;  but  it  is  otherwise  as  it  respects  cattle  lawfully  upon  the 
highway.  Midland  Railivay  Co.  \.  Dayhin,  17  C.  B.  126.  It  is  the 
settled  law  under  the  statute  of  Yermont,  that  if  cattle  are  unlawfully 
on  the  land  adjoining  a  railroad,  the  owner  cannot  recover  for  injuries 
sustained  by  reason  of  their  escape  through  a  defective  fence  upon  the 
road.  Bemis  v.  Connecticut,  etc.,  R.  li.  Co.,  42  Yt.  375  ;  S.  C,  1  Am. 
Rep.  339.  And  so,  under  the  statute  of  New  Hampshire.  Mayherry  v. 
Concord,  etc.,  R.  R.  Co.,  47  N.  H.  391 ;  Giles  v.  Boston,  etc.,  R.  R. 
Co.,  55  id.  552.  But  in  most  of  the  States  the  benefit  of  the  statutes  ex- 
tends to  all  owners  of  cattle,  although  they  are  not  adjoining  proprietors, 
and  it  does  not  appear  how  or  whence  the  cattle  came  upon  the  road. 
Brown  v.  Providence,  etc.,  R.  R.  Co.,  12  Gray,  55;  iVew?  Albany, 
etc.,  R.  R.  Co.  V.  Aston,  13  Ind.  545  ;  Ishell  v.  JVew  York,  etc.,  R.  R. 
Co.,  27  Conn.  393 ;  Purdy  v.  New  York,  etc.,  R.  R.  Co.,  61 N.  Y.  (16 
Sick.)  353.  Under  the  statutes  of  Alabama  a  railroad  company  is  liable 
for  injuries  to  stock  when  they  result  from  the  negligence  of  ita servants 
or  agents,  whenever  and  wherever  it  may  occur.  If  the  injury  occurs  at 
or  near  any  public  road  crossing,  or  any  regular  depot  or  stopping-place,  or 
within  the  corporate  limits  of  any  town  or  city,  or  because  of  an  obstruc- 
tion which  could  or  ought  to  have  been  perceived,  no  degree  of  dili- 
gence will  excuse  the  company  from  liability,  unless  all  the  requirements 
of  the  statute  have  been  observed.  In  either  case,  the  injury  being 
known,  the  burden  of  proof  is  on  the  railroad  company  to  acquit 
itself  of  negligence,  or  to  show  a  compliance  with  the  statute.  Mo- 
hile,  etc.,  R.  R.  Co.  v.  Williams,  53  Ala.  595. 

The  owner  of  land  adjacent  to  a  railway,  who  has  agreed  to  erect  and 
keep  in  repair  fences  between  his  property  and  the  road  cannot  re- 
cover for  injuries  to  stock  occasioned  by  want  of  a  fence,  or  for  defects 
therein.  Terre  Haute,  etc.,  R.  R.  Co.  v.  Smith,  16  Ind.  102  ;  Warren 
V.  Keokuk,  etc.,  R.  R.  Co.,  41  Iowa,  484.  But  such  a  contract  be- 
tween the  land-owner  and  the  company  does  not  release  the  latter 
from  its  liability  to  others  than  the  owner,  although  it  may  look  to 
him  for  indemnity  for  losses  occasioned  by  his  failure  to  construct 
or  repair  the  fence.  Id.  "Where  a  railroad  company  binds  itself 
by  contract  with  the  owner  of  the  land,  to  fence  its  road  through 
his  land,  the  company  is  not  liable,  under  such  a  contract,  for  inju- 
ries suffered  by  cattle,  unless  its  servants  have  been  negligent  in 
some  other  respect  than  in  the  omission  to  maintain  the  fence.  Drake 
V.  Philadelphia,  etc.,  R.  R.  Co.,  51  Penn.  St.  240 ;  Joliet,  etc.,  R.  R. 
Co.  V.  Jones,  20  111.  221 ;  Fernow  v.  Didyuque,  etc.,  R.  R.  Co.,  22  Iowa, 
528,  It  may  be  added  that  a  mere  grant  by  a  land-owner,  of  a  right 
of  way  to  a  railroad  company,  does  not  impose  the   right   to   fence 
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upon  either  party;  and  the  company  is  not  responsible  for  the  de- 
struction of  cattle  straying  upon  its  road,  unless  it  is  shown  that  such 
destruction  was  caused  by  the  wanton  and  reckless  negligence  of  its 
agents.     Louisville,  etc.,  E.   B.  Qo.  v.  Milton,  14   B.  Monr,  (Ky.)  61. 

So,  if  the  owner  of  an  anunal  knowingly  permits  it  to  stray  upon 
the  track  of  a  railroad  at  a  point  where  it  cannot  be  legally  fenced,  and 
it  is  killed,  he  cannot  recover  unless  the  animal  was  killed  by  the  gross 
negligence  or  willfulness  of  the  railroad  company.  Jeffersonville,  etc., 
jR.  R.  Co.  V.  Hiiber,  42  Ind.  173 ;  Jefersonmlle,  etc.,  R.  R.  Co.  v. 
Underhill,  48  id.  389.  Thus,  at  stations  and  sidings  where  freights 
or  passengers  are  received  or  discharged,  railroad  companies  are  not 
required  to  fence  their  tracks ;  nor  are  they  liable  to  pay  for  cattle 
that  may  wander  upon  the  track  at  such  places,  and  be  killed  without 
negligence  on  the  part  of  the  company.  Indianapolis,  etc.,  R.  R.  Co. 
V.  Christy,  43  id.  143.  See  Toledo,  etc.,  R.  R.  Co.  v.  Owen,  43  id.  405  ; 
Galena,  etc.,  R.  R.  Co.  v.  Griffin,  31  111.  303 ;  Bowman  v.  Troy,  etc., 
R.  R.  Co.,  37  Barb.  516.  And  whether  or  not  contributory  negli- 
gence would  be  a  defense  to  an  action  for  an  injury  arising  from  the 
failure  of  a  railroad  company  to  fence  as  required  by  statute  (see 
Shepard  v.  Buffalo,  etc.,  R.  R.  Co.,  35  N.  Y.  [8  Tiff.]  641  ;  Peoria, 
etc.,  R.  R.  Co.  V.  Champ,  75  111.  577),  it  is  well  settled  that  such  neg- 
ligence may  defeat  an  action  for  an  injury  arising  from  the  failure  of 
the  company  to  maintain  in  repair  such  a  fence,  once  built.  Jones  v. 
Shehoygcm,  etc.,  R.  R.  Co.,  42  Wis.  306  ;  Lawrence  v.  Milwaukee,  etc., 
R.  R.  Co.,  id.  322;   Chicago,  etc.,  R.  R.  Co.  v.  Seirer,  60  111.  295. 

In  Maryland  and  in  Georgia  non-fencing  is  only  prima  facie  evi- 
dence of  negligence  {Keech  v.  Baltimore,  etc.,  R.  R.  Co.,  17  Md.  32; 
Macon,  etc.,  R.  R.  Co.  v.  Dawis,  13  Ga.  68) ;  hence,  in  those  States, 
the  owner  of  cattle  cannot  recover  for  injuries  to  them,  if  the  railroad 
company  disproves  negligence  on  its  own  part  or  proves  contributory 
negligence  on  the  owner's  part. 

In  an  action  against  a  railroad  company,  based  on  its  common-law 
liability  for  negligently  killing  or  injuring  animals,  the  burden  of  proof 
is  upon  the  plaintiff  to  show  that  the  injury  occurred  by  reason  of  a 
want  of  ordinary  care  upon  the  part  of  the  defendant  or  its  employees. 
Proof  of  the  injury  alone  will  not  entitle  him  to  recover.  Mobile,  etc., 
R.  R.  Co.  V.  Hudson,  50  Miss.  572 ;  Schnier  v.  Chicago,  etc.,  R.  R. 
Co.,  40  Iowa,  337.  See  Roofy.  Railroad  Co.,  4  S.  C.  61;  Mobile, 
etc.,  R.  R.  Co.  V.  Williams,  53  Ala.  595. 

In  the  absence  of  any  statute  limiting  the  rate  of  speed  of  railway 
trains,  no  conceivable  rate  is  evidence  of  negligence  per  se.  Artz  v. 
C,  R.  I.  &  P.  R.  R.  Co.,  44  Iowa,  284;  Maher  v.  Atlantic,  etc.,  R. 
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(7(9.,  64  Mo.  267 ;  Sharrod  v.  London^  etc.,  Railway  Co.,  4  Exch.  580. 
And  see  Zeigler  v.  Railroad,  5  S.  C.  221,  But  see  Maasoth  v.  Dela- 
ware, etc.,  Canal  Co.,  64  N.  Y.  (19  Sick.)  524,  where  it  is  held  that, 
irrespective  of  any  ordinance  or  law  regulating  the  speed  of  railroad 
trains  at  crossings,  the  running  at  an  excessive  rate  of  speed  is  negli- 
gence, and  if  a  collision  is  caused  thereby,  the  company  is  liable. 
"Whether  the  rate  of  speed  is  excessive  or  dangerous  in  the  locality  is 
held  to  be  a  question  of  fact  for  the  jury.  Whether  the  violation  of  a 
municipal  ordinance  regulating  the  rate  of  speed  is,  as  matter  of  law, 
negligence,  is,  in  the  same  case,  questioned.  See  Jetter  v.  ISfew  ITorli, 
etc.,  R.  R.  Co.,  2  Keyes  (N.  Y.),  154 ;  S.  C.,  2  Abb.  Ct.  App.  458.  But 
in  Maryland  it  is  held  that  if  a  railroad  company  does  not  conform  to  city 
ordinances,  providing  certain  safeguards  in  the  use  of  its  engines,  it  is 
not  in  the  lawful  pursuit  of  its  business,  and  is  responsible  for  any  in- 
jury which  it  may  occasion  if  the  party  injured  be  not  in  fault.  Balti- 
more, etc.,  R.  R.  Co.  V.  State,  29  Md.  252. 

At  a  railroad  crossing,  neither  the  travelers  upon  the  highway  nor 
the  railroad  company  have  an  exclusive  right  of  passage,  but  their 
rights  are  concurrent.  North  Penn.  R.  R.  Co.  v.  Ileileman,  49  Penn. 
St.  60 ;  Pennsylvania  Co.  v.  Krick,  47  Ind.  368.  The  law  imposes 
upon  the  company  the  duty  of  making  a  signal  on  approaching  a  cross- 
ing (Indianapolis,  etc.,  R.  R.  Co.  v.  Stables,  62  111.  313);  but  while 
the  company  is  held  to  this  degree  of  care,  it  is  equally  the  duty  of  a 
person  crossing  the  track  of  a  railroad  to  be  on  his  guard,  and  to  see 
that  he  is  not  incurring  danger  to  himself  and  to  his  property.  Clii- 
cago,  etc.,  R.  R.  Co.  v.  Hatch,  79  111.  137  ;  Penn.  R.  R.  Co.  v.  Reale,  73 
Penn.  St.  504 ;  13  Am.  Eep.  753  ;  Leavenworth,  etc.,  R.  R.  Co.  v.  Rice, 
10  Kan.  426;  Stuhley  v.  London,  etc.,  Railway  Co.,  L.  E,.,  1  Exch.  13 ;  S. 
C,  4  Hurlst.  &  N.  83.  And  he  is  not  justified  in  omitting  to  look  and 
listen  for  approaching  trains,  because  the  company  omit  to  ring  the 
bell  or  sound  the  whistle.  Havens  v.  Erie  Railway  Co.,  41  N.  Y. 
(2  Hand)  296 ;  Gorton  v.  Erie  Railway  Co.,  45  N.  Y.  (6  Hand)  660 ; 
Toledo,  etc..  Railway  Co.  v.  Shuchman,  50  Ind.  42 ;  Penn.  R.  R.  Co. 
V.  Acherman,  74  Penn.  St.  265.  So,  the  law  does  not  make  it  the 
duty  of  a  railroad  company  to  place  a  flagman  or  watchman  at  highway 
or  street  crossings  to  warn  travelers.  BeisiegeUs  Case,  40  N.  Y.  (1 
Hand)  9  ;  Brown  v.  Milwaukee,  etc..  Railway  Co.,  22  Minn.  165 ; 
Stuhley  v.  London,  etc..  Railway  Co.,  L.  R.,  1  Exch.  13.  And  where 
a  railroad  company  has  been  accustomed  to  keep  a  flagman  at  a  cross- 
ing, the  fact  of  his  absence  or  withdrawal  does  not  excuse  a  traveler 
from  the  charge  of  negligence  in  omitting  the  use  of  his  senses.  He 
has  no  right  to  interpret  the  absence  as  an  assurance  of  safety.     Mc- 
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Graih  v.  New  York  Central,  etc.,  R.  R.  Co.,  59  N.  Y.  (14  Sick.)  468 ; 
S.  C,  17  Am.  Rep.  359.     But  see  id.  363,  n. 

The  neo'lect  to  sound  the  whistle  or  to  rino;  the  bell  of  a  locomotive 
engine  is  not,  of  itself,  such  negligence  as  will  justify  a  recoveiy  for 
damage  io  property  injured  upon  the  track.  Flattes  v.  Chicago,  etc.^ 
R.  R.  Co.,  35  Iowa,  220.  The  injury  must  be  shown  to  be  the  result 
of  the  omission,  or  a  neglect  of  the  duty  imposed  by  statute,  and'thic  is 
to  be  determined  by  the  jury.  Indiaroapolis,  etc.,  R.  R.  Co.  t.  Black- 
man,  63  111.  117;  Iloioenstein  v.  Pacific  R.  R.  Co.,  55  Mo.  33 ;  Mem- 
phis R.  R.  Co.  V.  Bihh,  37  Ala.  699.  See  Wakefield  v.  Conn.,  etc., 
R.  R.  Co.,  37  Yt.  330  ;  Augusta,  etc.,  R.  R.  Co.  v.  McElmurry,  24 
Ga.  75 ;  Pittshurg,  etc.,  R.  R.  Co.  v.  Karns,  13  Ind.  87. 

A  railroad  company  is  not  liable  for  an  injury  to  an  animal,  where 
the  escape  of  steam,  or  other  necessary  noise  made  by  an  engine  or 
a  train  causes  the  animal  to  take  fright,  and  the  injury  is  the  result  of 
the  fright.  Burton  v.  Philadelphia,  etc.,  R.  R.  Co.,  4  Harr.  (Del.) 
252;  Ohio,  etc..  Railway  Co.  v.  Cole,  41  Ind.  331;  Atchinson,  etc.,  R 
R.  Co.  V.  Loree,  4  Neb.  446.  But  if  the  fright  be  produced  by  noise 
unnecessarily  made,  the  company  is  liable  for  all  the  consequences. 
Manchester,  etc..  Railway  Co.  v.  FuUarton,  14  C.  B.  (N.  S.)  54 ;  Hill 
V.  Portland,  etc.,  R.  R.  Co.,  55  Me.  438 ;  Pennsylvania  R.  R.  Co.  v. 
Barnett,  59  Penn.  St.  259;  Gulp  v.  A.  d;  N.  R.  R.  Co.,  17  Kan. 
475. 

The  rule,  that  any  person  who  goes  upon  a  railroad  track,  incau- 
tiously, or  without  using  all  reasonable  precaution  to  escape  injury,  as- 
sumes the  hazard,  and  if  injury  ensues,  is  without  remedy,  has  no  ap- 
plication to  a  case  where,  by  the  arrangement  of  the  company,  it  is 
made  necessary  for  passengers  to  cross  the  track  in  passing  to  and  from 
its  depot  to  its  trains.  Klein  v.  Jewett,  26  N.  J.  Eq.  474.  And  where 
a  railroad  company  has  created  extra  danger,  it  is  bound  to  use  extra 
precautions,  and  the  precautions  to  be  adopted  must  be  adequate  to  in- 
sure the  safety  of  every  passenger  who  exercises  ordinary  care.  Id. 

It  has  been  held  in  Tennessee,  that,  if  the  trains  of  one  railroad  com- 
pany, running  on  the  road  of  anothei-  company,  be  under  the  exclusive 
control  of  the  servants  of  the  latter,  the  latter  is  liable  for  all  damairos 
occurring  through  negligence.  But  if  the  servants  of  both  companies 
jointly  control  the  trains,  both  companies  are  liable.  Nashville,  etc.y 
R.  R.  Co.  V.  Carroll,  6  Heisk.  (Tenn.)  347.  And  see  Mills  v.  Orange^ 
etc.,  R.  R.  Co.,  1  Mc Arthur,  285.  On  the  other  hand,  it  has  been 
held  that,  where  a  railroad  company  permits  other  companies  or  per- 
sons to  exercise  the  franchise  of  running  cars  drawn  by  steam  over  its 
road,  the  company  owning  the  road,  and  to  which  the  law  has  in- 
YoL.  lY.— 87 
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trusted  the  franchise,  is  liable  for  any  injury  done  through  negligence, 
the  same  as  though  the  company  owning  the  road  were  itself  running 
the  ears.  Macon,  etc.,  R.  R.  Co.  r.  Mayes,  49  Ga.  355 ;  S.  C,  15 
Am.  Rep.  678.  So,  the  liability  of  a  corporation  owning  a  railroad, 
for  injuries  caused  by  negligence,  is  held  not  to  be  affected  by  the  fact 
that  the  corporation  have  leased  the  road,  and  it  is  operated,  at  the 
time  of  an  injury  so  caused,  by  the  lessees ;  nor  even  by  the  fact  that 
it  is  in  charge  of,  and  run  by  a  receiver,  unless,  perhaps,  when  his  pos- 
session and  control  are  exclusive.  Railroad  Comjpany  v.  Brown,  IT 
Wall.  445.  See  Klein  v.  Jewett,  26  K.  J.  Eq.  4Y4.  It  is  held  in  New 
York,  that  a  railroad  company  which  has  parted  with  the  possession 
and  control  of  its  road  under  a  lease  thereof  to  another  company,  con- 
taining a  covenant  that  the  lessee  shall  keep  up  the  fences,  is  not  liable 
to  one  traveling  upon  a  highway,  for  damages  resulting  frdm  an  omis- 
sion of  the  lessee  to  repair  a  fence  which  was  in  good  order  at  the  time 
of  the  lease  and  surrender  of  possession.  Ditchett  v.  Spuyten  Diiyvil, 
etc.,  R.  R.  Co.,  67  K.  Y.  (22  Sick.)  425.  But  see  Mahoney  v.  Atlan- 
tic, etc.,  R.  R.  Co.,  63  Me.  6S. 

By  statute,  in  some  of  the  States,  the  lessees  of  railroads  are  made 
liable,  equally  with  the  corporations  owning  the  tracks,  for  the  want  of 
fences.  See  Clement  v.  Canfield,  28  Yt.  302 ;  Wyman  v.  Penobscot, 
etc.,  R.  R.  Co.,  46  Me.  162;  McCall  v.  Chamberlain,  13  Wis.  637; 
Tracy  v.  Troy,  etc.,  R.  R.  Co.,  55  Barb.  529 ;  S.  C.  affirmed,  38  I^. 
Y.  (11  Tiff.)  433.  In  Iowa,  where  two  railroad  companies  operate 
trains  on  the  same  road,  one  being  the  owner  and  the  other  a  lessee, 
each  is  liable  only  for  stock  injured  or  killed  by  its  trains,  by  reason  of 
the  road  being  unfenced,  and  not  for  that  injured  or  killed  by  the 
trains  of  the  other.  Stephens  v.  Davenport,  etc.,  R.  R.  Co.,  36  Iowa, 
327.  In  Illinois,  both  companies  are  held  responsible.  Toledo,  etc., 
R.  R.  Co.  V.  Rumbold,  40  111.  143.  While,  under  the  Indiana  statute, 
the  company  owning  a  railroad  is  liable  for  stock  killed  by  a  train  on 
the  road,  without  reference  to  the  company  or  persons  who  may  have 
been  running  the  locomotive  or  cars  that  caused  the  injury,  and  such 
company  may  be  sued  alone.  Ft.  Wayne,  etc.,  R.  R.  Co.  v.  Hine- 
haugh,  43  Ind.  354. 

In  Illinois,  it  is  held  to  be  negligence  in  a  railway  company  to  permit 
or  suffer  weeds  or  any  thing  else  to  grow  upon  its  right  of  way  to  such 
a  height  as  to  materially  obstruct  the  view  of  a  highway  crossing ;  and 
if  injury  results  to  stock  at  such  crossing,  that  might  have  been  avoided 
but  for  such  obstruction,  the  company  will  be  liable.  Indianapolis, 
etc.,  R.  R  Co.  V.  Smith,  73  111.  112. 
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§  18.  Real  property.  It  is  a  general  principle  of  the  common  law,' 
that  tlie  owner  of  real  property  is  bound  so  to  control  its  use  as  not  to 
produce  injury  to  others.  See  Earle  v.  Hall,  2  Mete.  (Mass.)  353. 
He  is  not,  however,  to  be  restrained  in  the  prudent  and  reasonable  use 
of  his  land,  and  he  is  not  chargeable  with  the  negligent  acts  of  another 
in  doing  work  thereon,  unless  he  stands  in  the  character  of  employer 
to  the  one  guilty  of  the  negligence,  or  unless  the  work  as  authorized 
by  him  would  necessarily  produce  the  injuries  complained  of,  or  they 
are  occasioned  by  the  omission  of  some  duty  incumbent  upon  him. 
There  is  held  to  be  no  distinction,  in  this  respect,  between  an  owner  of 
real  and  of  personal  property,  and  the  former  is  held  to  no  stricter  liability 
for  the  negligent  use  and  management  of  his  real  estate,  or  of  negli- 
gent acts  u]3on  it  by  others,  than  is  the  latter  as  to  a  similar  use  of  his 
property.  Reedie  v.  London,  etc.,  Railioay  Co.,  4  Exch.  214 ;  Butler 
V.  Hunter,  7  Hurlst.  &  N.  826  ;  Robinson  v.  Well,  11  Bush  (Ky.), 
161 ;  McCafferty  v.  Spuyten  Diiyml,  etc.,  R.  R.  Co.,  01  N.  T.  (16 
Sick.)  ITS  ;  S.  C,  48  How.  44 ;  19  Am.  Eep.  267.  Thus,  it  is  held  in 
the  case  last  cited,  that  a  railroad  corporation  which  has  let  by  contract 
the  entire  work  of  constructing  its  road,  and  has  no  control  over  those 
employed  in  the  work,  is  not  liable  for  injuries  to  a  third  person,  occa- 
sioned by  negligent  acts  in  doing  the  work  of  those  thus  employed, 
such  as  blasting  in  a  manner  to  throw  rocks  upon  the  lands  of  another. 
And  see  King  v.  Liverinore,  9  Hun  (N.  Y.),  301 

The  owner  may  use  his  land  in  such  reasonable  way  as  his  judgment 
shall  dictate,  either  by  making  excavations  or  superstructures  thereon, 
subject,  however,  to  the  implied  condition  that  he  shall  not  thereby 
interfere  with  his  neiglibor  in  the  enjoyment  of  the  same  right  in 
respect  to  his  adjacent  land.  Each  is  entitled  to  have  his  soil  in  its 
natural  state  sustained,  when  necessary,  by  the  lateral  support  of  the 
adjacent  soil  of  the  other,  but  neither  has  the  right  to  burden  the  land 
of  the  other  with  the  support  of  any  additional  weight,  as  that  would 
be  to  make  .the  land  of  the  one  servient  to  that  of  the  other.  Stemn- 
.W7i  V.  Wallace,  27  Gratt.  ( Va.)  77 ;  City  of  Quincy  v.  Jones,  76  111. 
231  ;  S.  C,  20  Am.  Eep.  243.  The  owner  of  a  building  standing 
upon  the  line  or  boundary  of  his  land  may,  however,  acquire  a  right  to 
the  lateral  support  of  the  same  from  the  soil  of  the  adjacent  owner  by 
contract  or  by  prescription,  and  this  right  will  constitute  a  burden  upon 
the  adjacent  property.  Id.  And  see  Yol.  2,  tit.  Easements.  But  see 
Mitchell  V.  Ilayor  of  Rome,  49  Ga.  19  ;  S.  C,  15  Am.  Rep.  669.  In 
general,  however,  if  injury  is  sustained  to  a  building  in  consequence  of 
the  withdrawal  of  the  lateral  support  of  the  neighboring  soil  of  another, 
where  it  has  been  withdrawn  with  reasonable  skill  aiul  care  to  avoid 
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imnecessary  injury,  there  can  be  no  recovery.  Beard  v.  Murphy^  37 
Yt.  99  ;  McGuire  v.  Grant,  24  N.  J.  Law,  356  ;  Moody  v.  McClel- 
land, 39  Ala.  45  ;  City  of  Cincinnati  v.  Penny,  21  Ohio  St.  499  ;  S. 
C,  8  Am.  Rep.  73.  And  see  ante,  tit.  Injunctions.  But,  if  a  person, 
by  carelessness  in  making  an  excavation  in  his  own  ground,  causes  the 
fall  of,  or  injury  to  a  house  erected  on  the  land  adjoining,  he  is  liable 
in  damages  for  the  injury.  Baltimore,  etc.,  R.  R.  Co.  v.  Reaney,  42 
Md.  117. 

The  owner  or  occupant  of  real  property  is  bound,  so  far  as  he  may 
be  able  to  do  so  by  the  exercise  of  ordinary  care,  to  keep  it  in  such 
condition,  that  it  will  not  by  any  insufficiency  for  the  purpose  to  which 
it  is  put  injure  any  adjoining  owner  or  occupant,  or  any  lawful  passer  by. 

White  V.  ' Phillips,  15  C.  B.  (N.  S.)  245 ;  Schwartz  v.  Gilinore,  45  111. 
455;  Mullen  v.  St.  John,  57  N.  Y.  (12  Sick.)  567;  15  Am.  Rep.  530. 
And  he  is  bound,  also,  to  use  care  and  diligence  to  keep  the  premises  in 

a  safe  condition  for  the  access  of  persons  who  come  thereon  by  his  in- 
vitation, express  or  implied,  for  the  transaction  of  business.  Carleton  v. 
Pranconict  Iron,  etc.,  Co.,  99  Mass.  216.  And  see  Indermaur  v.  PameSy 
L.  R.,  2  C.  P.  311;  Holmes  v.  Northeastern  Railway  Co.,  L.  R.,  4 
Exch.  254.  But  a  proprietor  is  not  bound  to  make  his  premises  safe 
to  persons  entering  for  their  own  convenience  or  pleasure  without  his 
invitation,  or  without  inducement  by  the  use  to  which  he  has  appropri- 
ated them,  either  expressly  or  by  some  preparatory  adaptation  thereto 
which  Avould  naturally  and  reasonably  lead  persons  to  suppose  that 
they  might  properly  and  safely  enter.  Stra%d>  v.  Soderer,  53  Mo.  38. 
And  see  Nicholson  v.  Erie  Railioay  Co.,  41  N.  Y.  (2  Hand)  525  ; 
Zoehisch  v.  Tarhell,  10  Allen,  385 ;  Gautret  v.  Egerton,  L.  R.,  2  C.  P. 
371 ;  ante^  653,  §  1.  So,  it  has  been  said  that  a  landlord  who  lets  a  house 
in  a  dangerous  state  is  not  liable  to  the  tenant's  customers  or  guests  for 
accidents.  Rollins  v.  Jones,  15  C.  B.  (N.  S.)  221,  240.  But  see  God- 
ley  V.  Hagerty,  20  Penn.  St.  387 ;  Kaiser  v.  Birth,  46  How.  (N.  Y.) 
161 ;  S.  C,  4  Jones  &  Sp.  344.  And  in  a  recent  case  it  is  held  that 
the  mere  fact  that  the  owner  of  a  building  has  leased  it  does  not  ex- 
empt him  from  liability  for  a  personal  injury  occasioned  by  a  defect  in 
the  entrance-way  thereto,  left  in  its  original  construction.  Lame  v. 
Farren  Hotel  Co.,  116  Mass.  67.  And  %q,q  Anderson  v.  Pickie,  1  Robt. 
(N.  Y.)  238 ;  S.  C,  17  Abb.  83  ;  26  How.  105.  But  the  owner  of  a 
building  with  whom  the  tenant  has  covenanted  "  to  make  all  needful 
and  proper  repairs,  both  internal  and  external,"  is  not  liable  to  a  person 
injured  by  a  fall  of  snow  and  ice  naturally  collected  on  the  roof,  which 
by  due  precaution   the  tenant   might  have   prevented.     Leonard,  v. 
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Storer,  115  Mass.  86  ;  15  Am.  Rep.  76.  And  see  Pretty  v.  BicTcmore, 
L.  R.,  8  C.  P.  401 ;  S.  C,  6  Eng.  R.  182. 

A  person  having  the  right  to  excavate  a  street  or  other  land  is  bound 
to  do  it  with  all  necessary  and  reasonably  practicable  skill  and  care, 
so  as  to  save  the  neighboring  proprietors  from  any  injurious  conse- 
quences, which,  by  overflow  or  otherwise,  might  result  from  changing 
the  natural  surface  of  the  ground,  and  if  he  does  not  use  such  skill  and 
care,  he  is  liable  for  damages.  liau  v.  Minnesota^  etc.,  R.  R.  Co.,  13 
Minn.  442.  See, -also,  Livingston  v.  McDonald,  21  Iowa,  160;  Rob- 
inson V.  Black  Diamond  Coal  Co.,  50  Cal.  160.  So,  one  who,  in  build- 
ing or  repairing  his  house,  obstructs  the  public  gutter  in  front  with 
building  materials,  is  liable  for  damage  caused  by  the  ovei'flow  of  the 
water  from  very  heavy  rains  into  another's  cellar.  Ball  v.  Armstrong^ 
10  lud.  181.  And  theoccupant  of  upper  rooms  in  a  building  must  use 
in  the  conduct  of  his  business  such  care,  caution,  attention  and  discre- 
tion, as  an  ordinarily  prudent  man  would  put  forth  to  prevent  injury 
being  sustained  by  the  occupant  below,  from  water  or  other  substances 
leaking  through  into  the  rooms  of  the  latter.  Warren  v.  Kauffman,  2 
Phil.  (Penn.)  259 ;  Stapenliorst  v.  American  Manuf.  Co.,  46  How. 
(K  Y.)  510  ;  S.  C,  15  Abb.  (N.  S.)  355  ;  4  Jones  &  Sp.  392 ;  Killion 
V.  Power,  51  Penn.  St.  429  ;  Blythe  v.  Proprietor,  etc.,  11  Exch.  781. 
And  see  Locust  Mountain,  etc.  v.  Gorvell,  9  Phil.  (Penn.)  247.  But 
if  he  exercise  such  care,  caution,  etc.,  he  is  not  liable.  Broion  v.  Elliott 
45  How.  (N.  y.)  182 ;  S.  C,  4  Daly,  329 ;  Rudolphy  v.  Fuchs,  44 
How.  (N^.  Y.)  155.  So,  one,  who  stores  water  on  his  own  land,  and  uses 
all  reasonable  care  to  keep  it  safely  there,  is  not  liable  to  an  action  for  an 
escape  of  the  water  which  injures  his  neighbor,  if  the  escape  be  caused 
by  an  agent  beyond  his  control,  such  as  a  storm,  which  amounts  to  vis 
major,  or  the  act  of  God,  in  the  sense  that  it  is  practically,  though  not 
physically,  impossible  to  resist  it.  Nichols  v.  Marsland,  L.  R.,  10 
Exch.  255  ;  S.  C,  14  Eng.  R.  538.  The  proprietor  of  a  drain,  who 
uses  ordinary  care  and  prudence  in  closing  it,  is  not  liable  for  damage 
caused  to  his  neighbor  by  the  sudden  overflow  of  the  drain  {Rockwood 
V.  Wilson,  11  Cush.  221),  and  an  overflow,  caused  by  a  frost  more 
severe  than  had  been  known  for  twenty-five  years,  bursting  the  defend- 
ant's pipes,  was  held  to  afford  no  ground  of  action.  Blyth  v.  Pro- 
prietors, etc.,  11  Exch.  781. 

A  man  may  make  an  excavation  on  his  own  land,  and  leave  it  un- 
guarded without  incurring  any  liability  to  strangers  passing  over  the  land 
who  may  be  injured  by  falling  into  it  (Bolch  v.  Sm,ith,  7  Hurlst.  & 
N.  736  ;  Knight  v.  Ahert,  6  Penn.  St.  472 ;  Binks  v.  South  York- 
shire Railway  Co.,  3  Best  &  Sm.  244 ;  Howland  v.  Vincent,  10  Mete. 
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[Mass.]  371),  unless  the  excavation  is  made  so  near  to  a  public  road  or 
way  as  to  constitute  a  public  nuisance.     Hounsell  y.  Snvyth,  7  C.  B. 
(N.  S.)  731  ;  Vale  v.  Bliss,  50  Barb.  358.     And  the  occupant  of  prem- 
ises was  held  not  to  be  liable  to  one  not  invited  thereon,  and  who, 
while  on  the  premises,  was  injured  by  falling  into  a  vat  of  boiling  liquor 
used  by  the  defendant  in  the  usual  and  customary  way.    Victory  v. 
Baker,  67  N.  Y.  (22  Sick.)  366.    See,  also,  Fierce  v.  Whitcomb,  48  Yt. 
127  ;  S.  C,  21  Am.  Eep.  120.     But  see  Hydraulic  Works  Co.  v.  Orr, 
83  Penn.  St.   332.     It  is,  however,  regarded  as  culpable  negligence  for 
the  owner  of  land  to  leave  a  pit  or  other  excavation  in  such  an  un- 
guarded state  as  to  injure  a  person  having  a  right  to  be  upon  the  land, 
and  using  that  right  with  ordinary  care.    Williams  v.  Groiccott,  4  Best 
&  Sm.  149  ;   Chapmaii  v.  Rothwell,  1  El.  Bl.  &  El.  168.     And  if  the 
owner  places  a  spring  gun  on  his  premises,  or  does  other  like  acts  im- 
minently dangerous  to  human  life,  and  designed  to  endanger  it,  he 
may  be  held  responsible  even  to  a  trespasser.     Bird  v.  Ilolbrooh,  4 
Bing.  628  ;  Hooker  v.  Miller,  37  Iowa,  613  ;  S.  C,  18  Am.  Eep.  18  ; 
Gray  v.  Combs,  7  J.  J.  Marsh.  (Ky.)  478 ;  State  v.  Moore,  31   Conn. 
479.     But  a  house  may  be  thus  protected  from  bm-glars.  Id.     And  in 
England,    it  has  long  been   usual  for  the  proprietor  of  land  to  place 
spring  guns  and  other  deadly  engines  upon  an  inclosure,  so  concealed 
as  not  to  be  seen,  to  wound,  kill  or  destroy  any  man  or  animal  that 
conies  upon  the  place ;  and  it  is  there  held  that  if  proper  notice  be 
given,  he  is  justified  in  inflicting  any  injury  on  men  or  animals,  tres- 
passing on  the  grounds,  even  to  the  taking  of  life.     Hott  v.  Wilkes,  3 
Barn.  &  Aid.  304.     See  Johnson  v.  Patterson,  14  Conn.  1.  ■ 

There  is  held  to  be  no  implied  obligation  between  the  owners  of  dis- 
tinct parts  of  a  building,  which  will  enable  either  to  maintain  an  action 
against  the  other  for  mere  refusal  and  neglect  to  repair  his  tenement, 
whereby  the  plaintiff's  part  is  injured.  Pierce  v.  Dyer,  109  Mass. 
374;  12  Am.  Eep.  716. 

§  19.  Slieriflfs.  A  sheriff,  or  other  like  officer,  charged  with  the  exe- 
cution of  process,  is  liable  in  a  civil  action  to  a  person  injured  by  his 
neglect  to  exercise  due  dilio-ence  in  the  service  thereof.    White  v.  Wil- 

o  o  

COX,  1  Conn.  347 ;  Moulton  v.  Jose,  25  Me.  76 ;  Kinnard  v.  Willmore, 
2  Heisk.  (Tenn.)  619  ;  Ransom  v.  Halcott,  9  How.  (K  Y.)  119  ;  S.  C, 
18  Barb.  56.  And  a  sheriff  is  liable  for  all  official  neglect  or  miscon- 
duct of  his  deputy,  and  also  for  his  acts,  not  required  by  law,  where  he 
assumes  to  act  under  color  of  office.  Campbell  v.  Phelps,  17  Mass.  244 ; 
Mclntyre  v.  Trumhull,  7  Johns.  35.  But  he  is  so  liable  only  while 
the  relation  between  them  exists  {Blake  v.  Shaw,  7  Mass.  505),  and  he 
is  not  responsible  for  the  neglect  of  any  act  or  duty  which  the  law 
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does  not  require   the  deputy  officer  to  perform.     Clute  v.  Goodell,  2 

McLean  (C.  C),  193 ;  Earrimcm  v.  WilMns,  20  Me.  93.  And  if  a 
deputy  sheriff  has  authority  from  the  creditor  to  manage  an  execution 
according  to  his  discretion,  the  sheriff  is  discharged  from  his  liability 
for  the  official  neglect  of  such  deputy.  Fletchers  v.  Bradley,  12  Yt. 
22  ;  Samuel  v.  CoramoniveaUh,  6  Monr.  (Ky.)  173.     And  see  Boot  v. 

Wayner,  30  N.  Y,  (13  Tiff.)  9. 

An  action  would  not  lie  against  a  sheriff,  at  common  law,  for  not 
returning  an  execution  or  other  writ  {Cormnonwealth  v.  McCoy,  8 
Watts,  153 ;  Clark  v.  Foxcroft,  6  Me.  296) ;  but  in  most  of  the  States 
such  an  action  is  given  by  statute,  and  the  sheriff  is  made  priTna facie 
liable  for  the  whole  debt,  if  he  neglects  to  return  the  writ  within  the 
return  day.  McGregor  v.  Broivn,  5  Pick.  170;  Swesey  v.  Lott,  21  JST. 
Y.  (7  Smith)  481 ;  Moore  v.  Floyd,  4  Oreg.  101.  So,  if  the  sheriff 
make  a  false  return,  he  is  j)rima  facie  liable  to  the  creditor  for  the 
amount  of  the  debt  with  interest  {Goodrich  \.  Starr,  18  Yt.  227;  Mc- 
ArtJiurx.  Pease,  46  Barb.  423);  and  he  is  liable  to  any  one  else, 
though  not  a  party  to  the  suit,  who  is  damaged  by  the  return.  Cozine 
V.  Walter,  55  K.  Y^.  (10  Sick.)  304.  And  in  an  action  against  the  sheriff 
for  a  false  return,  it  does  not  lie  with  him  to  urge  that  the  plaintiff's 
judgment  is  invalid  undei*  the  bankrupt  act,  and  that,  therefore,  no  act 
done  under,  or  by  color  of  it  could  inure  to  the   plaintiff's   benefit. 

Watson  V.  Brennan,  7  Jones  &  Sp.  (N.  Y^.)  81. 

If  a  sheriff  keeps  goods  levied  on  in  an  unsafe  place,  or  exposes  theni 
to  destruction,  he  is  liable  for  the  damage  sustained.  Conover  v. 
Gatewood,  2  A.  K.  Marsh.  (Ky.)  568  ;  Jenner  v.  Joliffe,  9  Johns.  381. 
But  he  is  not  an  insurer  of  the  goods  {Price  v.  Stone,  49  Ala.  543) ; 
and  is  only  liable  for  the  same  degree  of  diligence  as  an  ordinary  bailee 
for  hire.  Bridges  v.  Perry,  14  Vt.  262  ;  Moore  v.  Westervelt,  27  N". 
Y.  (13  Smith)  234 ;  Kendall  v.  Morse,  43  N".  IL  553.  But  see  Ilart- 
lieh  V.  McLane,  44  Penn.  St.  510;  Browning  v.  Hanford,  5  Denio, 
586.  A  sheriff,  who  has  le\ded  an  execution  upon  personal  property, 
and  has  been  deprived  of  the  possession  thereof  by  writ  of  replevin 
at  the  suit  of  a  claimant,  is  not  liable  for  the  debt  and  damages  on  the 
motion  of  the  judgment  creditor,  although  the  latter  has  given  him  a 
l)ond  of  indenmity.     Swain  v.  Alcorn,  50  Miss.  320. 

A  sheriff  who  seizes  property  under  an  execution,  and  does  not  sell 
it  within  a  reasonable  time,  is  liable,  for  his  non -performance,  to  the 
party  injured,  unless  he  has  a  legal  excuse.  State  v.  Ilerod,  6  Blackf 
(lud.j  444 ;  Jacobs  v.  Humphrey,  2  Cr.  &  M.  413  ;  Fisher  v.  Yan- 
meter,  9  Leigh  (Ya.),  18.  The  extent  of  the  liability  for  failing  to  sell  is 
the  value  of  the  property,  if  it  is  finally  lost  and  the  defendants  are 
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insolvent,  or  if  the  only  solvent  defendant  is  released  1  »y  the  laches  of        "I 
the  officer.     Boyse  v.  Reynolds,  10  Bnsli  (Kj.),  286. 

The  sheriff  is  bound  to  exercise  reasonable  care  and  judgment  in  the 
management  of  his  sales.  His  duty  is  to  make  the  money  on  the  exe- 
cution, if  by  fair  judgment  and  skill  it  can  be  done  according  to  the 
modes  provided  by  law.  And  although  his  discretion  should  be  liber- 
ally considered  in  the  absence  of  bad  faith,  yet  he  is  responsible  foi' 
a  clear  neglect  of  its  proper  exercise,  according  to  the  measure  stated. 
Wright  v.  Child,  L.  E.,  1  Exch.  358;  Todd  v.  Ilvagland,  36  X.  J. 
Law,  352. 

Where  a  sheriff,  who,  at  the  expiration  of  his  term  of  office,  has  in 
his  hands  process  not  fully  executed,  dies  before  the  complete  execution 
thereof,  his  late  nnder-sheriif  becomes  substituted  in  his  place,  and 
assumes  all  his  duties  and  liabilities  in  respect  to  such  process ;  and  for 
moneys  collected  by  him,  by  virtue  thereof,  he  is  personally  liable. 
]!^ewman  v.  Beckioith,  61  K.  1 .  (16  Sick.)  205. 

As  to  the  liability  of  the  sheriif  for  an  escape,  see  ante,  Yol.  3,  tit. 
Escajpe. 

§  20.  Telegraphs.  The  liability  of  telegraph  companies  for  negli- 
gence has  been  said  to  rest  entirely  upon  contract.  Play  ford  v.  United 
Kingdom  Telegraph  Co.,  L.  R.,  ■!  Q.  B.  706.  But  the  better  opinion 
is,  that  there  is  an  obligation  resting  upon  them  independently  of  any 
contract,  and  which  arises  from  the  public  nature  of  their  employment. 
See  Western  Union  Telegrajyh  Co.  v.  Carem,  15  Mich.  525  ;  Parks  v. 
Alta  California  Telegraph  Co.,  13  Cal.  422 ;  New  YorA',  etc..  Tele- 
graph Co.  V.  Dryhurg,  35  Penn.  St.  298.  The  business,  though  pur- 
sued for  reward,  is  designed  for  the  general  convenience  of  the  public  ; 
and  hke  the  business  of  common  carriers,  the  interests  of  the  public 
are  so  largely  incorporated  with  it,  that  it  differs  from  ordinary  bail- 
ments which  parties  are  at  liberty  to  enter  into  or  not,  as  they  please. 
DeRutte  v.  Neio  York,  etc..  Telegraph  Co.,  30  How.  (N.  Y.)  403 ;  S. 
S.,  1  Daly,  54T.  Telegraph  companies  in  one  sense  may  be  called 
common  carriers,  as  they  are  engaged  in  a  public  employment,  and  are 
hound  to  transmit,  for  all  persons,  messages  delivered  to  them  for  that 
purpose.  But  the  analogy  between  common  carriers  of  goods  and 
common  carriers  of  messages  is  not  perfect,  and  their  responsibility 
differs  in  a  manner  corresponding  to  the  difference  in  the  nature  of  the 
services  they  perform.  Aiken  v.  Telegraph  Co.,  5  So.  Car.  358  ;  Grin- 
oiell  V.  Western  Union  Tel.  Co.,  113  Mass.  299 ;  S.  C,  18  Am.  Rep. 
485.  The  rule  is  stated  to  be,  that,  in  the  absence  of  any  special  con- 
tract limiting  or  regulating  the  liability  of  the  latter,  they  do  not  insure 
the  safe  and  accurate  transmission  of  messages,  but  thev  are  bound  to 


NEGLTGEIS^CE.  097 

transmit  them  with  care  and  diligence  adequate  to  the  business  which 
tliey  nndertake,  and  if  they  fail  in  such  care  and  diligence,  they  be- 
come responsible.  Breese  v.  17.  S.  Tel.  Co.,  48  X.  Y.  (3  Sick.)  132 ; 
S.  C,  8  Am.  Rep.  526;  Sweetland  v.  Illinois,  etc.,  Tel.  Co.,  27  Iowa, 
433;  S.  C,  1  Am.  Rep.  285;  Ellis  v.  J.w.  Tel.  Co.,  13  Allen,  226; 
Washington,  etc.,  Tel.  Co.  v.  Tlohson,  15  Gratt.  (Va.)  122. 

A  telegraph  company,  holding  itself  out  to  the  public  as  ready  and 
^nlling  to  transmit  messages,  pledges  to  the  public  the  use  of  instru- 
ments proper  for  the  purpose,  and  that  degree  of  skill  and  care  adequate 
to  accomplish  the  object  proposed,  and  in  ease  of  failure  in  any  of  these 
respects  it  is  undouljtedly  liable  for  the  damages  resulting.  Bartlett  \. 
Western  Union  Tel.  Co.,  62  Me.  209  ;  S.  C,  16  Am.  Rep.  437.  Cir- 
cumstances in  the  nature  of  the  instrumentality  employed,  which  in  a 
particular  case  prevent  the  proper  accomplishment  of  the  undertaking, 
such  as  a  thunder  storm,  or  the  sickness  of  a  skilled  operator,  may,  how- 
ever, be  a  sufficient  excuse  for  delay ;  but  a  mistake,  such  as  translat- 
ing an  order  for  "  sacks "  of  salt  as  an  order  for  "  casks "  of  salt, 
is  to  be  regarded  as  the  result  of  negligence  for  which  the  com- 
pany are  liable.  Leonard  v.  Nevj  York,  etc.,  Tel.  Co.,  41  X. 
Y.  "(2  Hand)  544:  S.  C,  1  Am.  Rep.  446.  See,  also,  Diif- 
hury  V.  Tel.  Co.,  3  Phil.  (Penn.)  408.  And  in  general,  where  the 
tenns  of  a  message  sent  by  telegraph  are  seriously  changed,  and  the 
name  of  the  sender  entirely  disfigured,  either  by  the  transmission  or 
the  copying,  it  will  import  negligence  on  its  face.  Western  Union 
Tel.  Co.  V.  Meek,  49  Ind.  53. 

When  a  telegraph  company  contracts  to  deliver  market  reports,  it 
binds  itself  to  procure  and  furnish  correct  reports,  and  is  responsible 
for  the  loss  occasioned  by  any  mistake  in  them.  If  the  company  under- 
takes to  furnish  such  reports  from  a  point  beyond  its  own  line,  it  will 
be  presumed,  in  the  absence  of  evidence  to  the  contrary,  that  the  report 
was  correctly  delivered  to  it  at  the  place  where  its  own  line  com- 
mences ;  and  the  burden  is  upon  the  company  to  show  that  a  mistake 
in  the  report  occurred  from  causes  which  would  relieve  it  from  liability. 
Turner  v.  IlawTieye  Tel.  Co.,  41  Iowa,  458 ;  S.  C,  20  Am.  Rup.  605. 

Telegraphic  messages  sent  in  cipher,  the  purport  of  which  is  entirely 
unknown  to  the  officers  or  agents  of  the  company,  fall  within  that  prin- 
ciple of  the  law  of  common  carriers  which  exempts  the  carrier  frouL 
respoTisibility  on  the  ground  of  concealment  by  the  owner  of  the  goods 
in  respect  to  their  nature,  amount,  and  value  (see  ante,  Yol.  2,  18,  29); 
and  in  such  case,  upon  a  breach  of  the  contract  to  transmit  and  deliver, 
the  sender  can  recover  onl}'  nominal  damages,  or  the  amount  paid  for 
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sending  the  message,      Candee  v.  'Western  Union  Tel.  Co.,  34  Wis.  471 ; 
S.  C,  IT  Am.  Rep.  452. 

Telegraph  companies  have  the  right  to  make  reasonable  rules  for  the 
conduct  of  their  business,  and  can  limit  their  liability  for  mistakes  not 
occasioned  by  gross  negligence  or  willful  misconduct,  by  notice  brought 
home  to  the  sender  of  the  message  or  by  special  contract.      Breese  v. 
TJ.  S.  Tel.  Co.,  48  N.  Y.  (3  Sick.)  132  ;  's.  C,  8  Am.  Rep.  526.     And 
where  the  company  furnishes  its  customers  printed  blanks  containing 
the  terms  upon  which  it  proposes  to  transmit  messages,  a  delivery  to 
the  company  for  transmission,  of  a  message  written  upon  one  of  such 
blanks,  is  held  to  be  an  acceptance  of  the  terms  and  constitutes  a  contract 
between  the  parties.      Young  v.  Western  Union  Tel.    Co.,  65  N.  Y. 
(20  Sick.)  163;  Passmorey.  Western  Union  Tel.   Co.,  78   Penn.   St. 
238;   Cam.p  v.   Western  Union  Tel.  Co.,  1  Mete.  (Ky.)  164;    Wannv. 
Western  Union  Telegraph  Co.,  37  Mo.  472 ;    Wolf  v.  Western  Union 
Tel.  Co.,  62  Penn.  St.  83 ;  S.  C,  1  Am.  Rep.   387.     According  to  the 
weight  of  authority,  a  regulation  that  the  liability  of  the  company  for 
any  mistake  or  delay  in  the  transmission  or  delivery  of    a  message,  or 
for  not  delivering  the  same,  shall  not  extend  beyoud  the  sum  received  for 
sending  it,  unless  the  sender  orders  the  message  to  be  repeated  by  send- 
ing it  back  to  the  office  which  first  received  it,  and  pays  half  the  regu- 
lar rate  additional,  is  a  reasonable  precaution  to  be  taken  by  the    com- 
pany,  and  binding  upon  all  who  assent  to  it,  so  as  to  exempt  the  com-    fl 
pany  from  liability  beyond  the  amount  stipulated,  for  any  cause  except 
willful  misconduct  or  gross  negligence.      Id.  ;    Grinnell  v.    Western 
Union  Tel.  Co.,  113  Mass.  299;  S.  C,  18  Am.  Rep.  485.     But  it  is 
against  public  policy  to  permit  telegraph  companies  to  secure  exenip% 
tion  from  the  consequences  of  their  own  gross  negligence,  by  contract. 
Western  Union  Tel.  Co.  v.  Graham,  1  Col.  230  ;  S.  C,   9  Am.  Rep. 
136;  Hihhard  v.  Western  Union  Tel.  Co.,  33  Wis.  558;  S.  C.,14Am. 
Rep.  775  ;  Bartlett  v.  Western  Union  Tel.  Co.,  62  Me.  209  ;  S.  C,  16 
Am.  Rep.  437.     And  it  is  held  in  Illinois,  that  notwithstanding  any 
special  conditions  which  may  be  contained  in  a  contract  between  a  com- 
pany and  the  sender  of  a  message,  restricting  the  liability  of  the  former 
in  case  of  an  inaccurate  transmission  of  the  message,  the  company  will 
still  be  liable  for  mistakes  happening  by  their  own  fault,  such  as  de- 
fective instruments,  or  carelessness  or  unskillfulness  of  their  operators, 
but  not  for  mistakes  occasioned  by  uncontrollable  causes.      Tyler  v. 
Western  Union  Tel.  Co.,  60  111.  421 ;  S.  C,  14  Am.  Rep.  38.      And 
see  Western  Union  Tel.  Co.  v.  Meek,  49  Ind.  53. 

It  has  been  held  that  express  stipulations  in   the  contract  for  trans- 
mission bind  the  receiver  as  well  as  the  sender.      Aiken  v.  Wester7i 
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Union   Tel.  Co.,  5  S.  C.  358.     But  see  contra,  LaGrange  v.  South- 
western Tel.  Co.,  25  La.  Ann.  383. 

It  was  adjudged  in  a  ISTew  Yoi-k  case  that  a  telegraph  company,  who 
has  been  paid  the  Avhole  compensation  for  transmission,  ii-respective  of 
the  question  of  contract,  are  liable  in  an  action  for  negligence,  to  a 
party  interested,  for  loss  and  damages  in  transmitting  to  him  an  erron- 
eous message,  though  the  error  or  mistake  was  made  by  one  of  the 
companies  through  whom  they  transmitted  it.  DeRutte  v.  New  YorJc, 
etc.,  Tel.  Co.,  30  How.  (N.  Y.)  403 ;  S.  C,  1  Daly,  547.  But  see 
Leonard  v.  New  YorJc,  etc.,  Tel.  Co.,  41  N".  Y.  (2  Hand)   544;  S.  C, 

1  Am.  Eep.  446;  Baldwin  v.  U.  S.  Tel.  Co.,  45  ^.  Y.  (6  Hand) 
744 ;  S.  C,  6  Am.  Eep.  165. 

If  a  telegraph  company,  engaged  in  constructing  its  line  through  a 
public  and  frequented  street  of  a  city,  allows  its  wire  to  remain  sus- 
pended across  the  street  in  a  manner  which  obstructs  travel,  without 
guards,  flags,  or  other  notice  to  the  public  of  the  obstruction,  it  is  held 
to  be  guilty   of  gross  negligence.      Western  Union  Tel.  Co.  v.  Eyser, 

2  Col.  T.  141.  And  it  is  gross  negligence  in  a  telegraph  company  to 
employ  an  operator  who  is  ignorant  of  the  existence  of  a  county  town 
which  is  one  of  the  stations  on  its  line.  Western  Union  Tel.  Co.  v. 
Buchanan,  35  Ind.  429 ;  S.  C,  9  Am.  Eep.  744. 

§  21.  Water-courses.  It  is  an  established  general  rule  that  every 
proprietor  of  land  through  which  a  natural  water-course  runs  has  an 
equal  right,  inseparably  annexed  to  the  soil,  to  the  use  of  the  water, 
for  every  useful  purpose  to  which  it  can  be  applied,  as  it  is  accustomed 
to  run,  without  diminution  or  alteration.  Wadsworth  v,  Tillotson,  15 
Conn.  366 ;  Coioles  v.  Kidder,  24  N.  H.  364 ;  Ptigh  v.  Wheeler,  2  Dev. 
&  Bat.  (X.  C.)  L.  50.  But  this  is  a  mere  privilege,  running  Avith  the 
land,  and  the  owner  of  the  soil  has  no  property  in  the  water  itself. 
Hill  V.  Newman,  5  Cal.  445 ;  Yan  Hoesen  v.  Coventry,  10  Barb.  518. 
And  to  maintain  the  right  to  a  water-course  it  must  be  made  to  appear 
that  the  water  usually  flows  in  a  certain  direction  and  by  a  regular 
channel  with  banks  or  sides.  It  need  not  be  shown  to  flow  con- 
tinually, and  it  may  at  times  be  dry,  but  it  must  iiave  a  well-defined 
and  substantial  existence.  Wagner  v.  Long  Lsland  B.  B.  Co.,  2  Hun 
(N.  Y.),  633 ;  S.  C,  5  Sup.  Ct.  (T.  &  C.)  163 ;  Barnes  v.  Sa,hron,  10 
Nev.  21 7  ;  Eidrich  v.  Bichter,  37  Wis.  226.  The  use  of  the  water  of 
a  stream  for  the  purpose  of  irrigation  is  not  permitted  in  England 
(Ernhrey  v.  Oitien,  6  Exch.  353 ;  Sampso?i  v.  LLoddinott,  1  C.  B.  [jS". 
S.]  590) ;  but  in  this  country  it  is  more  generally  allowed.  Elliot 
v.  Fitchhurg  B.  B.  Co.,  10  Cush.  194.  !N^o  proprietor  can,  however, 
under  color  of  that  right,  or  for  the  actual  purpose   of  irrigating  his 
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own  land,  wholly  abstract  or  divert  the  water-course,  or  take  such  an 
nn  reason  able  quantity  of  water,  as  to  deprive  other  proprietors  of  the 
substantial  benefits  which  they  might  derive  from  it,  if  not  diverted 
or  used  unreasonably.  Arnold  v.  Foot,  12  "Wend.  330  ;  Chatfield  v. 
Wilson,  27  Yt.  6T0;  Fleming  v.  Davis,  37  Tex.  173;  Blanchard 
V.  Baker,  8  Me.  253;  Randall  v.  Silverthorn,  4  Penn.  St.  173  ;  Evans 
V.  Merriweaiher,  4  111.  496. 

In  general,  a  riparian  owner  has  no  legal  right  to  increase  or  dimin- 
ish the  quantity  of  water  which  flows  through  or  along  his  land  to  the 
injury  of  another  land- owner  on  the  stream  {Merritt  v.  Parlcer,  1 
Coxe  [N.  J.],  460 ;  Chasemore  v.  Richards,  2  Hurlst.  &  N.  168) ; 
unless  he  has  gained  such  right  by  grant  or  prescription.  BucMin  v. 
Truell,  54  N.  H.  122 ;  Belknap  v.  Trimble,  3  Paige,  577.  But  a 
riparian  owner  may  erect  a  dam  across  a  stream,  using  an  ordinary  and 
reasonable  degree  of  care,  and  for  the  indirect  and  consequential  dama- 
ges thereby  caused  the  law  gives  no  redress.  Hartzall  v.  Sill,  12 
Penn,  St.  248.  He  is,  however,  bound  so  to  construct  the  dam  that  it 
will  resist  not  only  ordinary  freshets,  but  also  such  extraordinary  floods 
as  may  be  reasonably  anticipated.  Gray  v.  Harris,  107  Mass.  492 ; 
S.  C,  9  Am.  Eep.  61 ;  Bailey  v.  Mayor  of  New  York,  3  Hill,  531 ; 
Everett  v.  Uydraulic,  etc.,  Co.,  23  Cal.  225.  And  he  has  no  right  to 
detain  the  water  longer  than  is  necessary  for  its  profitable  enjoyment, 
and  he  must  return  it  to  its  natural  channel  before  it  passes  upon  the 
land  of  the  proprietor  below.  Pool  v.  Lewis,  41  Ga.  162 ;  S.  C,  5 
Am.  Eep.  526. 

So,  a  mill-owner  has  the  right,  in  a  reasonable  manner,  to  discharge 
the  waste  from  his  mill,  such  as  saw-dust,  shavings,  etc.,  into  the 
stream,  in  the  ordinary  course  of  using  such  mill ;  but  he  has  not  the 
right,  wantonly  and  needlessly  and  out  of  the  ordinary  course  in  such 
cases,  and  not  in  the  ser\'ice  of  his  substantial  interest  and  benefit  in 
the  use  of  his  mill  in  a  reasonable  manner,  to  throw  such  waste,  or 
permit  it  to  go  into  the  stream,  to  the  injury  of  proprietors  below. 
Jacobs  V.  Allard,  42  Yt.  303 ;  S.  C,  1  Am'.  Eep.  331. 

The  maxim,  aqua  currit  et  debet  currere,  absolutely  prohibits  an  in- 
dividual from  interfering  with  the  natural  flow  of  water  to  the  preju- 
dice of  another  riparian  owner  upon  any  pretense,  and  subjects  him  to 
damages  at  the  suit  of  any  party  injured  without  regard  to  any  ques- 
tion of  negligence  or  want  of  care.  Parker  v.  Griswold,  17  Conn. 
299 ;  Pratt  v.  Larnson,  2  Allen,  275  ;  Crooker  v.  Bragg,  10  Wend. 
260 ;  Overton  v.  Savjyer,  1  Jones'  (N.  C.)  L.  308  ;  Chatfield  v.  Wilson, 
27  Yt.  670.  And  it  is  held  that  if  one  raises  the  water  in  a  natural 
stream  above  its  natural  banks,  and  to  prevent  its  overflow  constructs 
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embankments  which  answer  the  purpose  perfectly,  but  by  the  pressure 
of  the  water  upon  the  natural  banks  of  the  stream  percolation  takes 
place,  so  as  to  drown  the  adjoining  lands  of  another,  an  action  will  lie 
for  the  damages  occasioned  thereby.  And  it  matters  not  whether  the 
damage  is  occasioned  by  the  overflow  of,  or  the  percolation  through  the 
natural  banks,  so  long  as  the  result  is  occasioned  by  an  improper  inter- 
ference with  the  natm-al  flow  of  the  stream.  Pixley  v.  Clark,  35  N. 
Y.  (8  Tiff.)  520.  But  where  one  interferes  with  the  current  of  a  run- 
ning stream,  and  causes  damage  to  those  who  are  entitled  to  have  the 
water  flow  in  its  natural  channel,  such  interference  being  in  pursuance 
of  legislative  authority  granted  for  the  purpose  of  constructing  a  work 
of  public  utiKty,  upon  making  compensation,  he  is  liable  only  for  such 
injury  as  results  from  the  want  of  due  skill  and  care  in  so  arranging 
the  necessary  works  as  to  avoid  any  danger  reasonably  to  be  anticipated 
from  the  habits  of  the  stream  and  its  liability  to  floods.  Bellinger  v. 
New  York  Central  R.  R.  Co.,  23  N.  Y.  (9  Smith)  42.  See,  also, 
Blood  V.  Nashua,  etc.,  R.  R.  Co.,  2  Gray,  137;  Denslow  v.  New 
Haven,  etc.,  Co.,  16  Conn.  98 ;  Conhocton,  etc.,  R.  R.  Co.  v.  Buffalo, 
etc.,  R.  R.  Co.,  3  Hun  (X.  Y.),  523 ;  S.  C,  5  Sup.  Ct.  (T.  &  C.)  651. 

Nor  will  an  action  lie  against  a  party  for  so  using  or  changing  the 
surface  of  his  own  land  as  to  dam  up  and  obstruct  the  flow  of  surface 
water,  or  water  collected  by  thaws  and  freshets  and  which  had  formerly 
been  accustomed  to  flow  over  and  across  the  lands  of  his  neighbor. 
Wagner  v.  Long  Island,  etc.,  R.  R.  Co.,  2  Hun  (N.  Y.),  633 ;  S.  C, 
5  Sup.  Ct.  (T.  &  C.)  163;  WheeUr  v.  Worcester,  10  Allen,  591; 
Rawstron  v.  Taylor,  11  Exch.  369.  See  post,  tit.  Water  and  Water- 
courses. 

§  22.  Miscellaneous.  It  is  a  well-settled  rule  that  if  one  do  a  law- 
ful act  upon  his  own  premises  he  cannot  be  held  responsible  for 
injurious  consequences  that  may  result  from  it,  unless  it  was  so  done 
as  to  constitute  actionable  negligence.  Rockwood  v.  Wilson,  11  Cush. 
221.  Thus,  where  one  places  a  steam  boiler  upon  his  premises  and 
operates  it  with  care  and  skill,  so  that  it  is  no  nuisance,  in  the  absence 
of  proof  of  fault  or  negligence  upon  his  part,  he  is  not  liable  for  dam- 
ages to  his  neighbor  occasioned  by  the  explosion  of  the  boiler,  Losee 
V.  Bucham^an,  51  N.  Y.  (6  Sick.)  476 ;  S,  C,  10  Am.  Eep.  623 ; 
Marshall  v.  Welwood,  38  N.  J.   Law,  339 ;  S.  C,  20  Am.  Rep.  394. 

But  the  owner  of  a  building  adjoining  a  street  or  highway  is  under 
a  legal  obligation  to  take  reasonable  care  that  it  is  kept  in  proper  con- 
dition, so  that  it  shall  not  fall  into  the  street  or  higliway  and  injure 
persons  lawfully  there.  And  from  the  happening  of  such  an  accident, 
in  the  absence  of  explanatory  circumstances,  negligence  wiU  be  pre- 
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sumed  and  the  burden  is  upon  the  owner  of  showing  the  exercise  of 
ordinary  care.  Mullen  v.  St.  John,  57  N.  Y.  (12  Sick.)  567 ;  S.  C,  15 
Am.  Rep.  530.  And  see  ante,  691,  §  18.  So,  it  is  the  duty  of  persons 
engaged  in  blasting  to  give  notice  to  all  persons  about  passing  within 
the  limits  of  possible  danger,  at  the  time  of  firing  the  blast,  and  omit- 
ting to  do  this,  if  persons  passing  are  injured  by  the  discharge,  the 
question  of  negligence  in  omitting  to  give  the  notice  is  held  to  be 
one  for  the  jury  and  their  finding  thereon  is  conclusive.  DriscoU  v. 
Newarl,  etc.,  Co.,  37  N.  Y.  (10  Tiff.)  637.  And  see  St.  Peter  v.  Deni. 
son,  58  N.  Y.  (13  Sick.)  416  ;  S.  C,  17  Am.  Rep.  258. 

The  keeping  of  a  dock,  pier  or  wharf,  built  into  or  adjacent  to  navi- 
gable waters,  for  the  purjjosesof  loading  and  unloading  vessels,  gives  a 
general  license  to  all  persons  to  go  upon  and  use  it  in  the  manner  and 
for  the  purposes  contemplated ;  and  so  long  as  it  is  kept  open,  the  duty 
rests  upon  the  occupant  or  owner  of  keeping  it  in  a  safe  condition  so 
that  those  having  a  lawful  right  can  go  upon  it  without  incurring  risk 
of  injury.  See  White  v.  Phillips,  15  C.  B.  (K  S.)  245 ;  Wendell  v. 
Baxter,  12  Gray,  494;  Pittsburgh  v.  Grier,  22  Penn.  St.  54.  And  a 
person  hired  and  acting  as  a  laborer  in  the  usual  and  accustomed  busi- 
ness transacted  upon  a  pier  is  there  by  right  and  for  a  lawful  purpose, 
and  can  maintain  an  action  for  damages  resulting  from  a  neglect  to 
perform  this  duty.  Swords  v.  Edgar,  59  K.  Y.  (14  Sick.)  28  ;  S.  C, 
17  Am.  Rep.  295.  See,  also,  Smith  v.  London,  etc.,  Dock  Co.,  L.  R., 
3  C.  P.  326: 

A  high  degree  of  care  is  required  to  be  exercised  by  all  persons 
using  fire  arms  in  the  immediate  vicinity  of  others,  no  matter  how 
lawful  such  use  may  be.  See  Castle  v.  Duryea,  32  Barb.  480  ;  S.  C. 
affirmed,  2  Keyes,  169;  1  Abb.  Ct.  App.  327;  ante,  Yol.  1,  tit.  Acci- 
dent. And  a  party  is  held  liable  for  damages  incident  to  his  gross 
neglect  in  handling  a  gun,  though  accidentally  discharged.  Chataigne 
V.  Bergeron,  10  La.  Ann.  699.  So,  if  a  person  carelessly  discharges  a 
gun,  by  which  a  horse  is  frightened  to  the  injury  of  its  owner,  an 
action  lies  for  the  injury.  Cole  v.  Fisher,  11  Mass.  137.  An  action 
will  also  lie  for  frightening  a  horse  by  beating  a  drum  on  or  near  the 
highway.  Loiibz  v.  Hafner,  1  Dev.  (N.  C.)  L.  185.  But  one  who  is 
hunting  in  a  "  wilderness  "  is  not  bound  to  anticipate  the  presence, 
within  range  of  his  shot,  of  another  man,  and  is  not  liable  for  an  injury 
caused  unintentionally  by  him.  to  a  person  of  whose  presence  he  was 
not  aware.     Bizzell  v.  BooJcer,  16  Ark.  308. 

Since  loaded  fire  arms  are  dangerous  weapons,  it  is  negligence  to 
place  them  in  the  hands  of  children,  or  others  incompetent  to  use 
them  with  due  care.     Thus,  where  the  defendant,  being  possessed  of  a 
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loaded  gun,  sent  a  young  girl  to  fetcli  it  with  directions  to  take  the 
priming  out,  which  was  accordingly  done  and  an  injury  accrued  to  the 
plaintiff's  son  in  consequence  of  the  girl's  presenting  the  gun  at  him 
and  drawing  the  trigger  when  the  gun  went  off,  it  was  held  that  the 
defendant  was  liable  for  damages  in  an  action  on  the  case.  Dixon  v. 
Bell,  5  Maule  &  Selw.  198.  And  a  declaration  that  the  defendant, 
knowing  that  the  plaintiff,  a  child  eight  years  old,  had  neither  experi- 
ence in,  nor  knowledge  of  the  use  of  gunpowder,  and  was  an  unfit 
person  to  be  intrusted  with  it,  sold  and  delivered  gunpowder  to  him, 
and  that  he,  in  ignorance  of  its  effects,  and  using  that  care  of  which  he 
was  capable,  exploded  it  and  was  burned  thereby,  sets  forth  a  good 
cause  of  action.  Carter  v.  Towns,  98  Mass.  567.  But  the  owner  of 
a  vessel,  by  merely  permitting  the  master  to  have  the  custody  of  a  gun 
and  ammunition,  with  other  equipments  on  board  of  the  vessel,  does  not 
become  responsible  for  the  careless  use  thereof  by  one  of  the  crew. 
The  mere  possession  and  control  of  such  gun  and  ammunition  cannot 
create  or  imply  permission,  much  less  authority  or  duty  to  make  use  of 
them  in  the  face  of  the  positive  orders  of  the  owner  to  the  contrary. 
Haack  v.  Fearing,  35  How.  (N.  Y.)  459 ;  S.  C,  4  Abb.  (N.  S.)  297 ; 
5  Kobt.  528. 

The  streets  of  a  village  or  city,  and  highways  elsewhere,  are  not  un- 
frequently  appropriated  to  the  uses  of  exploding  fire-crackers  and  simi- 
lar contrivances;  but  such  acts  are  nevertheless  wrongful.  They  are 
tolerated  and  not  authorized,  and  those  engaged  in  conmiitting  them  as- 
sume the  responsibility  of  all  the  bad  consequences  which  ensue.  Any 
injuiy  to  the  persons  of  individuals,  or  any  injury  to  property  animate 
or  inanimate,  which  results  thereby,  creates  a  liability  on  the  part  of 
the  wrong-doer  to  compensate  the  sufferer.  Conklin  v.  Thompson,  29 
Barb.  218.  And  it  is  not  contributory  negligence  on  tlie  part  of  the 
person  injured  to  walk  or  ride  upon  a  street  or  highway  at  the  time 
that  fire-works  are  exploding  therein.  Id.  It  is  likewise  held,  if  a  per- 
son throws  a  lighted  squib  or  other  fire-work  where  it  will  be  likely  to 
cause  damage  to  another,  he  is  liable  to  any  one  ultimately  injured  by 
its  explosion,  although  it  may  have  been  thrown  about  in  self-defense 
by  other  persons  for  an  indefinite  number  of  times.  Scott  v.  Shepherd, 
2  W.  Bl.  892 ;  S.  C,  3  Wils.  403.  And  sec  Ricker  v.  Freeman,  50 
N.  11.  420;  S.  C,  9  Am.  Rep.  267;  Yandenhurgh  v.  TVw^a;,  4  Denio, 
464.  The  rule  is,  that  whoever  does  a  wi'ongf  ul  act  is  answerable  for 
all  the  consequences  that  may  ensue  in  the  ordinary  and  natural  course 
of  events,  though  such  consequences  be  immediately  and  directly 
brought    about    by    intervening   causes,    if   tliose    intervening  causes 
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were  set  in  motion  by  the  original  wrong-doer.     Baltimore.^  etc.^  R. 
R.  Co.  V.  Beaney,  42  Md.  117. 

One  owning  a  saw-mill,  and  carrying  on  the  business  of  sawing  logs 
for  others,  owes  a  duty  to  his  customers  that  the  mill  and  its  appliances- 
shall  be  reasonably  safe  for  those  having  a  right  or  license  to  come  into 
it  for  business  purposes,  and  for  damages  arising  from  a  neglect  of  this 
duty  he  is  liable.  AcTcart  v.  Lansing,  48  How.  (N.  T.)  374  ;  S.  C,  59 
N.  T.  (14  Sick.)  64G.  And  see  ante,  653,  §  1.  In  England,  under  the 
Factory  Act,  7  and  8  Yict.,  c.  15,  §  21,  it  is  a  breach  of  duty  for  mill- 
owners  to  leave  machinery  unfenced,  while  it  is  in  motion  for  manufac- 
turing pur])oses.  And  all  persons  employed  in  mills,  and  not  merely 
"  children  and  young  persons  "  are  held  to  be  entitled  to  the  benefits 
of  this  statute.  Coe  v.  Piatt,  6  Exch.  752.  See  Caswell  v.  Worth,  5 
El.  &  Bl.  849 ;  Doel  v.  Shepjpard,  5  id.  856  ;  Britton  v.  Great  Western 
Cotton  Co.,  L.  K.,  7  Exch.  130 ;  S.  C,  1  Eng.  R.  381. 

A  mechanic  employed  to  put  up  signs,  on  the  second  story  of  a  build- 
ing, on  a  thoroughfare  of  a  populous  city,  made  use  for  that  purpose, 
in  a  windy  day,  of  a  swinging  stage,  that  had  no  rim  or  other  prevent- 
ive of  the  sliding  off  of  tools.  A  hammer  fell  on  the  head  of  a  woman 
passing  on  the  sidewalk  beneath,  and  it  was  held  that  the  mechanic  was 
guilty  of  gross  negligence.  Hunt  v.  Hoyt,  20  111.  544.  So,  a  driver 
of  a  railroad  car,  sitting  on  the  car  rail  with  his  back  to  the  horses,  at- 
tending to  a  bird  held  in  his  hand,  having  the  reins  twisted  about 
the  brake,  is  guilty  of  gross  negligence.  Maiujam  v.  BrooJclyn,  etc., 
R.  R.  Co.,  36  Barb.  230  ;  S.  C.  affirmed,  38  N.  Y.  (11  Tiff.)  455. 

The  right  of  an  indi\"idual  to  place  a  large  number  of  diseased  ani- 
mals upon  his  own  premises,  although  in  immediate  contiguity  with  a 
neighbor's  stables  containing  his  horses  or  other  animals,  is  all  that  such 
individual  can  claim,  and  it  is  the  only  concession  the  law  makes. 
And  in  the  exercise  of  that  right,  he  is  bound  to  use  due  diligence  to 
see  that  his  neighbor  is  not  injured  by  his  negligence ;  and  he  has  no 
right  to  suffer  his  diseased  animals  to  go  at  large  in  the  highway,  or  to 
water  them  at  a  public  tank  used  for  watering  the  animals  of  other  per- 
sons, not  diseased.  Mills  v,  Neio  York,  etc.,  R.  R.  Co.,  2  Bobt.  (N. 
Y.)  326.  And  see,  on  this  point,  Barnum  v.  Vandusen,  16  Conn.  200  ; 
Eaton  V.  Winnie,  20  Mich.  156 ;  S.  C,  4  Am.  Bep.  377.  See  ante, 
vol.  I,  307. 

TVhere  the  only  aA^ailable  supply  of  water  to  throw  upon  a  burning 
building  was  applied  from  a  hose  laid  across  a  railroad,  and  the  serv- 
ants of  the  railroad  comj^any  ran  a  train  over  the  hose  and  severed  it, 
thereby  cutting  off  the  water  from  the  fire,  which  then  consumed  the 
building,  the  company  was  held  liable  for  the  damages  caused  by  the 
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non-extinguisliing  of  the  fire.  Metallic  Compression,  etc.,  Co.  v.  Fitch- 
harg  R.  R.  Co.,  109  Mass.  2TT ;  S.  C,  12  Am.  Kep.  689.  In  this  case  the 
servants  of  the  company  Iiad  notice  about  the  hose,  and  might  have 
stopped  tlie  train  to  permit  tlie  hose  to  be  uncoupled.  Id.  But  in 
Mott  V.  Hudson  River  R.  R.  Co.,  1  Robt.  (N.  Y.)  585,  it  was  lield 
that  a  railroad  company  was  not  liable  for  cutting  the  hose  leading  to 
a  fire  in  the  absence  of  any  notice  or  warning  to  the  train.  See  Bosch 
V.  B.  cfc  M.  R.  R.  Co.,  U  Iowa,  402. 

ARTICLE  III. 

OF    NEGLIGENCE    NOT    ACTIONABLE. 

Section  1.  In  generaL  If  an  injury  is  occasioned  by  an  unavoid- 
able accident  or  inevitable  casualty,  no  action  Avill  lie  for  it.  See  cmte^ 
Yol.  1,  i\i\e  Accide7its.  And  a  casualty,  happening  against  the  will  and 
without  the  negligence  or  other  default  of  the  party,  is  as  to  him  an 
"  inevitable  casualty."     Hodgson  v.  Dexter,  1  Cranch  (C.  C),  109. 

But  in  order  to  prove  that  an  accident  was  inevitable,  it  is  not  in 
every  case  sufficient  to  show  that,  under  existing  circumstances,  it 
could  not  be  avoided.  It  must  likewise  appear  that  the  defendant  was 
not  in  fault  in  bringing  about  any  of  those  circumstances.  In  other- 
words,  it  must  appear  that  the  accident  was  not  occasioned,  in  any 
degree,  either  remotely  or  directl}^,  by  the  want  of  such  care  or  skill  as 
the  law  holds  every  man  bound  to  exercise.  See  Dygert  v.  Bradley, 
8  Wend.  469.  Thus,  where  the  defendant  drove  a  young  and  spirited 
horse  without  a  curb-chain,  in  consequence  of  which  he  was  less  easily 
managed,  in  this,  there  was  negligence;  in  his  alarm,  the  defendant 
pulled  the  wrong  rein,  and  in  this,  there  was  want  of  skill.  And  on 
either  or  both  grounds  he  was  responsible  for  the  consequences.  Wake- 
inan  v.  Robinson,  1  Bing.  212.  But  if  the  horse  had  been  prop- 
erly harnessed  and  skillfully  managed,  and  the  accident  to  the  plaintifi 
had  still  occurred,  it  would  have  been  held  inevitahle.  Id.  And  see 
Cotterill  V.  Starkey,  8  Car.  ife  P.  691 ;  Merritt  v.  Earle,  29  N.  Y.  (2 
Tiff.)  115. 

No  one  has  a  right  of  action  arising  out  of  negligence  who  has  not 
been  thereby  injured.  See  Belief ontaine,  etc.,  R.  R.  Co.  v.  Bailey, 
11  Ohio  St.  333.  And  negligence  to  be  actionable  must  l)e  the  proxi- 
mate cause  of  the  injury  sustained.  See  Ryan  v.  Neio  York  Central 
R.  R.  Co.,  35  N.  Y.  (8  Tiff.)  210  ;  George  v.  Smith,  6  Jones'  (N.  C.) 
L.  273;  Lockhartx.  Lichtenthaler,  46  Penn.  St.  151.  The  general 
rule  is  that  a  man  is  answerable  for  the  consequences  of  a  fault  wliicli 
YoL.  lY.— 89 
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are  natural  and  probable.  Or,  if  one  be  engaged  in  an  act  wliicli  tbe 
circumstances  indicate  may  be  dangerous  to  others,  and  tbe  event  whose 
concurrence  is  necessary  to  make  the  act  injurious  can  be  readily  seen 
as  likely  to  occur  under  these  circimistances,  the  defendant  is  liable  if 
he  does  not  take  all  the  care  which  prudence  would  suggest  to  avoid 
the  injury.  McGreio  v.  Stone,  53  Penn.  St.  436.  And  see  Greenland 
V.  Chaplin^  5  Exch.  243 ;  Harrison  v.  Berliley,  1  Strobh.  (S.  C.)  525 ; 
Belief ontaine,  etc.,  R.  R.  Co.  v.  Snyder,  18  Ohio  St.  399 ;  Fairljaiiks 
V.  Kerr,  70  Penn.  St.  86 ;  S.  C,  10  Am.  Eep.  ^^^.  The  injury  will 
not  be  considered  too  remote  if  according  to  the  usual  experience  of 
mankind  the  result  ought  to  have  been  apprehended.  Lane  v.  Atlan- 
ticWorJcs,  111  Mass.  136;  Milwaukee,  etc.,  Railway  Co.  v.  Kellogg,  4 
Otto  (94  U.  S.),  469.  And  it  is  held  that  one  injured  by  the  negli- 
gence of  another  may  recover  for  the  natural  and  probable  consequen- 
ces thereof,  although  the  injury,  in  the  precise  form  in  which  it  resulted, 
was  not  foreseen.     Hill  v.  Winsor,  118  Mass,  251. 

AETICLE   lY. 

WHO    MAT    SUE    FOR. 

Section  1.  In  general.  A  person  directly  injured  by  negligence 
is,  of  course,  a  proper  plaintiff.  P>ut  a  person  indirectly  injured  by 
the  neghgence  of  another  has  a  cause  of  action  therefor,  provided  the 
injury  be  a  proximate  residt  of  the  defendant's  fault.  Thus,  a  master 
may  recover  damages  for  a  tort  which  deprives  him  of  the  labor  of  his 
servant  (  Woodward  v.  Washhurn,  3  Denio,  369.  See  ante,  title  Master 
and  Servant) ;  upon  the  same  ground,  a  parent  may  recover  for  an  in- 
jury to  his  child  {Pennsylvania  R.  R.  Co.  v.  Kelly,  31  Penn.  St. 
372),  and  a  bailee  for  reward  may  maintain  an  action  in  his  own  name 
for  the  consequent  loss  of  his  hire.     McGill  v.  Monette,  37  Ala.  49. 

It  is,  however,  not  every  one  who  suffers  a  loss  from  the  negligence 
of  another  that  can  maintain  a  suit  on  such  ground.  The  limit  of  the 
doctrine  of  actionable  negligence  is  that  the  person  occasioning  the  loss 
must  owe  a  duty,  arising  from  contract  or  otherwise,  to  the  person  sus- 
taining such  loss.  Such  a  restriction  on  the  right  to  sue  for  a  want  of 
care  in  the  exercise  of  employments,  or  the  transaction  of  business,  is 
plainly  necessary  to  restrain  the  remedy  from  being  pushed  to  an  im- 
practicable extreme.  Kahl  v.  Love,  37  N.  J.  Law,  5;  Fairinount 
etc..  Railway  Co.  v.  Stutler,  54  Penn.  St.  375.  It  has  been  accord- 
ingly held  that  one  who  sells  a  defective  article  to  be  used  for  a  par- 
ticular purpose,  for  which  it  is  not  fit,  is  not,  in  the  absence  of  fraud, 
liable  for  an  injmy  caused  to  a  third  person,  by  some  defect  in  the  con- 


NEGLIGE^^CE.  707 

struction  of  such  article.  Long?neid\.  Holliday,  6  Exch.  761.  See 
George  v.  Skivington,  L.  R.,  5  Excli.  1.  So,  a  person  emijloyed  to 
hang  a  chandelier  in  a  public  house  is  not  liable  to  a  guest  of  the  house 
injured  by  the  fall  of  the  chandelier  through  defects  in  his  work.  Col- 
lis  V.  Selden,  L.  R.,  3  C.  P.  495.  And  one  employed  to  construct  a  coach 
who  performs  his  work  so  badly  that  it  is  unable  to  sustain  the  ordi- 
nary jar  of  travel,  is  not  liable  to  a  stranger  injured  by  its  breaking 
down.  Winterhottom  v.  Wright^  10  Mees.  <fe  W.  109.  See,  also,  Losee 
V.  CluU,  51  N.  Y.  (6  Sick )  494  ;  S.  C,  10  Am.  Rep..  623 ;  Loop  v. 
Litchfield,  42  X.  Y.  (3  Hand)  351 ;  S.  C,  1  Am.  Rep.  543. 

But  a  dealer  in  drugs  and  medicines,  who  carelessly  labels  a  deadly 
poison  as  a  harmless  medicine,  and  sends  it  so  labeled  into  market,  is 
liable  to  all  persons,  who,  without  fault  on  their  part,  are  injured  by 
using  it  as  such  medicine  in  consequence  of  the  false  label.  See  ante, 
681,  art.  2,  §  16,  The  liability  of  the  dealer  in  such  case  arises,  not  out 
of  any  contract  or  direct  privity  between  him  and  the  person  injured,  but 
out  of  the  duty  which  the  law  imposes  vipou  him  to  avoid  acts  in  their 
nature  dangerous  to  the  lives  of  others.  He  is  liable,  therefore,  though 
the  poisonous  drug  with  such  label  maj^  have  passed  through  many  in- 
termediate sales  before  it  reaches  the  hands  of  the  person  injured. 
Thomas  v.  WinchesUr,  6  N.  Y.  (2  Seld.)  397.  And  it  is  the  general 
rule,  that,  where  an  act  of  negligence  is  eminently  dangerous  to  the 
lives  of  others,  the  guilty  party  is  liable  to  any  person  injured  thereby, 
whether  there  exists  any  privity  between  them  or  not.  Otherwise  the 
negligent  party  is  liable  only  to  the  person  with  whom  he  contracts. 
Burke  v.  DeCastro,  etc.,  Co.,  11  Hun  (N.  Y.),  354.  See,  also.  Cough- 
try  V.  Glohe  Woolen  Co.,  56  N.  Y.  (11  Sick.)  124 ;  S.  C,  15  Am.  Rep. 
387;  Jafe  v.  Harteau,  56  N.  Y.  (11  Sick.)  398;  S.  C,  15  Am.  Rep. 
438.  And  where  the  owner  of  an  instrument  or  piece  of  machinery 
not  in  its  nature  dangerous  allows  another  person  competent  to  manage 
it  to  take  and  use  it,  and  while  in  the  possession  and  use  of  the  other  it 
becomes  defective  and  injures  a  third  person,  the  owner  is  not  liable, 
and  the  fact  that  the  right  to  use  it  was  given  under  a  contract  by 
which  it  was  to  be  used  in  performing  work  for  the  owner  upon  his 
premises  does  not  change  his  liabilit3\  ICing  v.  Neio  York  Central, 
et.c.,  li.  R.  Co.,  m  N.  Y.  (21  Sick.)  181 ;  23  Am.  Rep.  37. 

A  public  officer  or  other  person  who  takes  upon  himself  a  public 
employment  is  liable  to  third  persons  for  any  injury  occasioned  by 
his  own  personal  negligence  or  default  in  the  discharge  of  his  duties 
{Phillips  V.  CommommaltK  44  Penn.  St.  197  ;  Sawyer  v.  Corse,  17 
Gratt.  [Va.]  230) ;  and  he  is  likewise  liable  to  third  persons  for  any  injury 
occasioned  by  the  negligence  or  default  of  his  private  agent  or  servant 
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in  the  discharge  of  his  official  duties.  Id.  So,  one  who,  by  contract 
with  the  State,  assumes  the  duties  and  is  mvested  with  the  powers  of  a 
public  officer,  is  liable  to  any  individual  who  sustains  special  damage 
by  a  neglect  properly  to  perform  such  duties.  Robinson  v.  Chamher- 
lain,  34  N.  Y.  (7  Tiff.)  389.  And  see  French  v.  Donaldson,  57  N.  Y. 
(12  Sick.)  496  ;  Jones  v.  New  Haven,  34  Conn.  1.  See,  also,  tit. 
Municipal  Gorjpoi'ations. 

A  reversioner  has  a  right  to  sue  for  an  injury  done  to  the  value  of 
the  inheritance,  and  may  recover  damages  to  the  extent  of  the  proba- 
ble depreciation.  Jesser  v.  Gifford,  4  Burr.  2141.  And  building  a 
roof  with  eaves  which  discharge  rainwater  by  a  spout  upon  the  rever- 
sioner's land,  is  held  to  be  a  pennanent  injury  within  this  rule.  TucTcer 
V.  Newman,  11  Ad.  &,  El.  40.  So  is  an  excavation,  causing  the  soil  to 
fall  away.  Rai7ie  v.  Alderson,  4  Bing.  N.  C.  702 ;  S.  C,  6  Scott,  691. 
But  a  reversioner  caimot  maintain  an  action  for  a  mere  entry  upon  his 
land  held  by  a  tenant  on  lease,  if  no  injury  is  done  to  the  land  itself, 
although  the  entry  was  made  for  the  purpose  of  claiming  title.  Baxter 
V.  Taylor,  4  Barn.  &  Ad.  72.  Nor  can  a  reversioner  maintain  an  action 
for  the  nuisance  of  perpetual  hammering  in  a  railway  company's  work- 
shop adjoining  his  house,  although  such  nuisance  is  morally  certain  to 
continue.  Mitinford  v.  Oxford,  etc.,  Railway  Co.,  1  Hurlst.  &  N.  34; 
S.  C,  36  Eng.  L.  &  Eq.  580. 

Tli3  owner  of  personal  property  hired  out  may  sue  for  an  injury  to 
his  reversionary  interest  as  in  the  case  of  real  property.  Ha/wTzins  v. 
Phythian,  8  B.  Monr.  (Ky.)  515.  But  no  action  will  lie  by  the  holder 
of  a  mortgage  against  another  for  a  mere  negligent  injury  to  the  mort- 
gaged premises,  by  which  the  plaintiff  has  lost  his  security  {Gardner 
V.  Heartt,  3  Denio,  232) ;  though  a  mortgagee  may  sue  for  a  conversion 
of  the  mortgaged  property  {J^-^urton  v.  Tannehill,  6  Blackf.  [Ind.] 
470 ;  Bellune  v.  Wallace,  2  Kicn.  [S.  C]  L.  80) ;  or  for  a  trespass 
thereon.     Page  v.  Robinson,  10  Cush.  99. 

§  2.  Illustratious.  Evidence  tending  to  show  that  a  plaintiff  was 
injm'ed  by  a  board  or  plank  falling  from  the  defendant's  premises  is 
held  to  be  sufficient,  prima  facie,  to  charge  the  defendant  with  negli- 
gence. Clare  v.  National  City  Bank,  1  Sweeny  (N.  Y.),  539.  And 
where  the  defendant  dug  a  ditch  across  a  j^ublic  sidewalk  and  allowed 
it  to  remain  oj^en  at  night  with  no  provision  for  warning  or  protect- 
ing travelers,  it  was  held  that  negligence  was  established  as  a  matter 
of  law.  Sexton  v.  Zett,  44  N.  Y.  (5  Hand)  430.  But  to  leave  a  horse 
unfastened  upon  the  highway  is  not  necessarily  negligence.  And 
whether  it  is  or  not  must  be  determined  by  considering  the  temper  of 
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the  horse,  and  the  particular  circumstances  under  which  he  was  left. 
Griggs  v.  Fleckenstein^  14  Minn.  SI. 

The  fact  that  a  ministerial  officer  has  a  discretion  in  regard  to  the 
mode  of  discharging-  a  duty  imperatively  imposed  on  him  by  law  does 
not  entitle  him  to  the  immunity  of  a  judicial  officer,  and  if  he  im- 
properly discharge  such  duties,  he  is  liable  to  any  person  injured 
thereby.  Hicls  v.  Doni,  43  N.  Y.  (3  Hand)  47;  S.  C,  9  Abb.  (N.  S.) 
47;  affirming  S.  C,  1  Lans.  81  ;  S.  C,  54  Barb.  172.  And  see  Ear- 
inonij  V.  Mitchell,  13  How.  (U.  S.)  115. 

The  plaintiff,  while  driving  in  a  portion  of  a  street  occupied  by  the 
defendant's  railway  tracks,  was  injured  because  of  an  excavation  be- 
tween the  tracks.  The  excavation  was  made  by  an  adjoining  property 
owner,  who  had  notified  the  defendant  of  his  intention  to  excavate, 
whereupon  the  defendant  bridged  the  excavation  over,  so  that  horses 
could  pass.  The  defendant  had  agreed  with  the  city  "  to  pave  the 
streets,  in  and  about  the  rails,  in  a  permanent  manner,  and  keep  the 
same  in  repair,"  and  it  was  held  that  the  contract  made  by  the  cit}'-  in- 
ured to  the  benefit  of  the  plaintiff,  and  that  he  was  entitled  to  enforce 
it.  McMahon  v.  Second  Avenue  R.  R.  Co.,  11  Hun  (N.  Y.),  347. 
This  decision  is  based  upon  the  principle  that  where  one  contracts 
with  a  municipal  corporation  to  keep  any  portion  of  the  streets  in  re" 
pair,  he,  in  effect,  contracts  to  perform  that  duty  to  the  public  in  the 
place  and  stead  of  the  municipality.  See  City  of  Bwoliyn  v.  Broolx- 
lyn  City  R.  R.  Co.,  47  N.  Y.  (2  Sick.)  475  ;  S.  C,  T  Am.  Eep.  469. 

A  mail  carrier  is  the  private  agent  of  the  contractor  for  carrying  the 
mail,  and  the  contractt^r  is  liable  to  third  persons  for  any  injury  sus- 
tained through  the  negligence  or  default  of  such  agent  in  the  perform- 
ance of  his  duties.     Sawyer  y.  Corse,  17  Gratt.  (Ya.)  230. 

Where  a  highway  commissioner  has  received  notice  of  the  unsafe 
character  of  a  bridge  in  his  town,  a  year  before  an  alleged  injury  has 
been  sustained  by  reason  of  its  defects,  and  has  negligently  omitted 
to  cause  it  to  be  repaired,  he  is  guilty  of  a  wrong  rendering  him  liable 
for  all  its  consequences  to  those  who  might  be  injured  by  it.  Lament 
V.  Haight,  44  How.  (N.  Y.)  1. 

ARTICLE  V. 

WHO    MAY    BE    SUED    FOR. 

Section  1.  In  general.  Infants  and  others  incapable  of  contracting 
cannot  bo  held  liable  for  mere  neglect  to  perform  their  contracts.  But 
in  an  action  ex  delicto,  for  an  injury  occasioned  by  the  wrongful  act  of 
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the  defendant,  the  infancy  of  the  defendant  is  no  protection.  He  is  as 
fully  liable  for  the  damages  sustained  as  if  he  were  of  full  age.  Conk- 
lin  V.  Thompson,  29  Barb.  218  ;  Burna/rd  v.  Haggis,  14  C.  B.  (N.  S.) 
45.  And  the  rule  is  the  same  as  to  persons  of  unsound  mind.  See 
Bulloch  v'.  Babcock,  3  Wend.  391 ;  Williams  v.  Cameron,  26  Barb. 
172. 

"Where  a  party  sustains  an  injury  from  the  concurring  negligence  of 
several  he  may  recover  therefor  against  all  or  either  of  them.  Guille 
V.  Swan,  19  Johns.  381  ;  Barrett  v.  Third  Avenue  R.  R.  Co.,  45  N. 
Y.  (6  Hand)  628.  And  see  Pollett  v.  Long,  56  N.  Y.  (11  Sick.)  200  ; 
Lake  v.  MilUken,  62  Me.  240  ;  S.  C,  16  Am.  Eep.  456.  Thus,  a  pas- 
senger injured  by  a  collision  resulting  from  the  concurrent  negligence 
of  two  railway  companies  may  maintain  a  joint  action  against  both. 
Colegrove  v.  New  York,  etc",  R.  R.  Cos.,  20  N.  Y.  (6  Smith)  492. 
And  the  owners  of  a  party-wall  may  be  jointly  sued  for  injuries  sus- 
tained in  consequence  of  its  falling,  through  decay  and  want  of  repair. 
Klauder  v.  McGrath,  35  Penn.  St.  128.  So,  in  a  case  where  the 
master  is  liable  for  the  tortious  negligence  of  his  servant,  the  latter  is 
jointly  liable  with  him.  Phelps  v.  Wait,  30  N.  Y.  (3  Tiff.)  78  ;  Fort 
v.  Whipple,  11  Hun  (N.  Y.),  586;  Wright  v.  Compton,  53  Ind.  337. 

As  to  the  liability  of  masters  for  the  acts  of  their  servants,  see 
am,te,  tit.  Master  and  Servant.  As  to  the  liability  of  masters  to  their 
servants  for  negligence  of  fellow-servant,  etc.,  see  id. 

§  2.  Illustrations.  A  licensed  public  carman,  who  carries  on  bus- 
iness on  his  own  account,  with  his  own  capital,  and  his  own  wagons, 
horses,  and  servants,  does  not  stand  in  the  relation  of  servant  to  one 
who  employs  him  to  carry  merchandise  at  an  agreed  price  per  package, 
so  as  to  make  the  latter  liable  for  the  negligence  of  the  servants  of 
such  carman.  McMuUenY.  Hoyt,  2  Daly  (N.  Y.),  271  ;  DeForest  v. 
Wright,  2  Mich.  368. 

One  who  superintends,  although  gratuitously  and  not  under  any  oon- 
tract,  work  done  on  the  land  of  another,  and  through  whose  negli- 
gence, as  well  as  that  of  such  other,  damage  is  done  to  a  third 
person  by  the  work,  is  liable  jointly  with  the  other  person  there- 
for. Hawkesworth  v.  Thompson,  98  Mass.  77.  And  if  one  per- 
son commits  an  unlawful  act  under  the  direction  of  another,  that  fact 
will  not  shield  him  from  responsiliility,  but  both  are  equally  liable  to 
the  injured  party.     Johnson  v.  Barler,  5  Gilm.  (111.)  425. 

As  against  a  private  corporation  obtaining  authority  ta  use  the  streets 
of  a  city  in  an  extraordinary  manner  for  its  own  private  purposes  and 
profit,  the  owner  of  a  lot  of  ground  with  a  building  thereon,  bound- 
ing on  a  street,  is  entitled  to  the  natural  support  which  the  bed  of  tha 
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street  may  afford  to  the  foundation  of  his  house.  And  notwithstand- 
ing authority  may  have  been  obtained  both  from  the  city  and  the  State 
legishiture,  to  make  the  extraordinary  use  of  the  street,  yet  that  authority 
must  be  exercised  at  the  peril  of  the  party  to  whom  it  is  delegated  ;  and 
if  any  injury  accrues  to  private  property  in  the  exercise  of  the  power, 
the  party  producing  it  must  be  held  liable.  And  such  liability  arises 
even  though  the  injury  is  the  natural"  or  inevitable  result  or  consequence 
of  the  act  authorized  to  be  done.  Baltimore^  etc.,  li.  R.  Co.  v.  Reaney^ 
42  Md.  117. 

It  has  been  held  that  the  owner  of  land  with  an  unsafe  building  upon 
it  is  liable  for  injuries  done  by  the  falling  of  the  building,  to  the  prop- 
erty of  an  occupant  of  adjoining  land,  notwithstanding  the  former  had 
leased  the  premises  to  another  person,  reserving  rent,  but  covenanting 
to  repair.  Benson  v.  Suarez,  43  Barb.  408  ;  S.  C,  19  Abb.  Pr.  61  ; 
28  How.  511.  It  has  likewise  been  held,  that  one  who  reserves  a  right 
of  possession  and  use  in  a  pier,  though  he  has  parted  with  the  title,  is 
still  liable  for  injuries  caused  by  its  bad  condition.  Cannavan  v.  Gonk- 
lin,  1  Daly  (E.  T.),  .509  ;  S.  C,  1  Abb.  Pr.  (K  S.)  271.  And  see 
Anderson  v,  Dickie,  26  How.  (N.  Y.)  105.  But  if  premises  are  in 
good  repair  when  demised  but  afterward  became  ruinous  and  danger- 
ous, the  landlord  is  not  responsible  thei'efor  either  to  the  occupant  or  the 
public,  during  the  continuance  of  the  lease,  unless  he  has  expressly 
agreed  to  repair  or  has  renewed  the  lease  after  the  need  of  repair  has 
shown  itself  ;  and  this  rule  applies  to  a  lessee  out  of  possession  who 
has  sublet  to  another  who  is  in  possession.  Clancy  v.  Byrne,  56  N.  Y. 
(11  Sick.)  129;  S  C,  15  Am.  Eep.  391.  Such  a  lessee,  therefore, 
is  not  liable  for  an  injury  to  the  property  of  a  person  lawfully  upon 
the  premises  with  his  property,  resulting  from  a  neglect  to  keep  them  in 
repair;  and  this  is  so  although,  by  his  covenant  with  his  landord,  he  is 
bound  to  make  all  ordinary  repairs.  The  covenant  does  not  give  a 
right  of  action  to  or  impose  a  liability  in  favor  of  a  stranger.  Id.  ; 
Swords  V.  Edgar,  59  N.  Y.  (14  Sick)  28;  S.  C,  17  Am.  Rep.  295. 
And  see  Todd  v.  FligU,  9  C.  B.  (N.  S.)  377  ;  Rich  v.  BasUrfidd,  4 
C.  B.  783 ;  56  Eng.  Com.  L.  &  Eq.  783 ;  Tollit  v.  Sherstons,  5  Mees. 
&  W.    283 ;  anU,   691,  art.  2,  §  18. 

Neither  a  natural  nor  an  artificial  person  is  lialjle  for  the  acts  or  negli- 
gence of  another,  unless  the  relation  of  master  and  servant  or  principal 
and  agent  exists  between  them.  Reed  v.  Alleghany  City,  79  Penn. 
St.  300 ;  McGuire  v.  Grant,  1  Dutch.  (N.  J.)  356.  The  distinction 
on  whicli  all  the  cases  turn  is,  that  if  the  person  employed  to  do  the 
work  carries  on  an  independent  employment,  and  acts  in  pursuance  of 
a  contract  with  his  employer  by  which  he  has  agreed  to  do  the  work 
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on  certain  specified  terms,  in  a  particular  manner  and  for  a  specified 
price,  then  the  employer  is  not  liable.  The  relation  of  master  and  ser- 
vant does  not  subsist  between  the  parties,  but  only  that  of  contractor 
and  contractee.  Brachett  v.  Lubhe,  4  Allen,  138  ;  Robinson  v.  Wehh^ 
11  Bush  (Ky.),  464.  And  where  work  is  being  done  under  contract, 
if  there  is  any  negligence,  the  contractors,  or  those  employed  by  them 
are  alone  responsible.  Id.  ;  Gardner  v.  Bennett,  6  Jones  &  Sp.  (N.  Y.) 
197.  Thus,  where  a  city  employed  a  contractor  to  grade  a  street,  and 
in  performing  his  contract  he  threw  dirt,  stone,  etc.,  on  a  lot  abut- 
ting the  street,  it  was  held  that  the  city  was  not  liable  to  the  lot-holder 
for  the  injury.     Reed  v.  Alleghany  City,  79  Penn.  St.  300.     See,  also? 

Wray  v.  Evans,  80  id.  102.  And  the  rule  was  applied  where  a  house, 
in  being  raised  up  for  an  addition  beneath,  fell  upon  the  house  of  an 
adjoining  owner.      Conner s  v.    Hennessey,   112  Mass.   9G.     And  see 

Wood  V.  School  District,  44  Iowa,  27.  But,  on  the  other  hand,  if 
work  is  done  under  a  general  employment,  and  it  is  to  be  performed 
for  a  reasonable  compensation  or  for  a  stipulated  price,  the  employer 
remains  liable,  because  he  retains  the  right  and  power  of  directing  and 
controlling  the  time  and  manner  of  executing  the  work,  or  of  refrain- 
ing from  doing  it,  if  he  deems  it  necessary  or  expedient.  Id.  ;  Forsyth 
V.  Hooper,  11  Allen,  419.  And  see  ante,  tit.  Master  and  Servant. 
So,  if  A  contract  with  B  to  do  the  carpenter  work  of  a  building  at  a 
fixed  price,  and  to  superintend  the  other  work  on  the  building,  employ- 
ing the  hands  and  certifying  the  bills  to  B,  who  pays  them,  and  A  is  '^ 
guilty  of  negligence  in  not  sufficiently  guarding  a  pit  or  vault,  opened 
in  the  sidewalk  of  the  premises  on  which  the  building  is  erected,  B 
will  be  responsible  for  damage  sustained  by  a  person  falling  into  the 
opening,  in  consequence  of  such  negligence.  If,  however,  the  negligence 
had  been  that  of  the  carpenters,  working  under  A,  the  rule  of  respon- 
sibility would  have  been  different,  and  A  would  have  been  held  liable. 
Samyn  v.  McGlosJcy,  2  Ohio  St.  536.  See  Claire  v.  National  City 
Bank,  8  Jones  &  Sp.  (N.  Y.)  104. 

A  tenant  does  not  lose  possession  in  any  sense  that  would  imj^air  his 
own  rights,  merely  because  a  person  enters  under  the  direction  of  the 
landlord  to  make  repairs  or  improvements  ;  and  if,  during  the  progress 
of  such  repairs  or  improvements,  the  tenant  receives  personal  injuries 
by  reason  of  the  negligent  manner  in  which  they  were  being  made,  the 
party  v/hose  negligence  occasioned  the  injury  must  respond  in  damages. 
Bamparter  v.  Wallhaum,  45  111.  444.  And  if  an  employee  of  such 
tenant,  while  in  the  line  of  his  duty  as  such,  receives  injuries  from  such 
negligence  on  the  part  of  the  person  doing  the  work,  the  latter  must 
respond  to  him  also  in  damages.  Id. 


KEGLIGE^XE.  713 

The  owner  of  a  building,  to  the  chimney  of  which  a  gas  company  lias, 
without  the  owner's  consent,  so  affixed  a  wire  as  to  render  the  chimney 
unsafe,  and  ultimately  to  cause  its  fall  upon  a  passer-by,  may  be  liable 
for  the  damages  so  caused  ;  and  if,  when  so  liable,  he  pays  the  damage, 
he  has  an  action  against  the  company  for  indemnity.  Gray  v.  Boston 
Gas- Light  Co.,  114  Mass.  149  ;  S.  C,  19  Am.  Kep.  324. 

"Where  a  servant  of  a  mining  company  was  killed  by  the  falling  of 
a  rock  from  the  roof  of  a  common  gangway  in  a  coal  mine,  and  it 
was  sought  to  charge  the  company  with  negligence  in  not  keeping 
the  roof  in  a  safe  condition,  it  was  held  that  notice  to  the  superin- 
tendent, of  the  dangerous  situation  of  the  roof,  was  notice  to  the  com- 
pany ;  and  that,  if  this  was  long  enough  before  the  accident  to  have 
given  time  to  repair  the  same,  was  sufficient  to  fix  negligence  upon 
the  company.  Quincy  Coal  Co.  v.  Hood,  77  111.  Q^.  See  Dep])e  v. 
Chicago,  etc.,  R.  R.  Co.,  38  Iowa,  593, 

AETICLE    YI. 

DAMAGES    AS    A    REMEDY. 

Section  1.  In  general.  See,  on  this  subject,  ante,  Yol.  2,  440,  ei5 
seq.  As  a  general  rule,  a  person  is  answerable  for  the  consequences  of 
his  fault  only  so  far  as  they  are  natural  and  proximate,  and  may, 
therefore,  be  foreseen  by  ordinary  forecaste ;  and  not  for  those  arising 
from  a  conjunction  of  his  fault  with  circumstances  of  an  extraordi- 
nary nature.  Fairbanks  v.  Kerr,  70  Penn.  St.  86  ;  10  Am.  Rep.  664. 
And  see  Ctiff  v.  Newark,  etc.,  R.  R.  Co.,  35  jST.  J.  Law,  17 ;  10  Am, 
Rep.  205  ;  Pollett  v.  Long,  56  K,  Y.  (11  Sick.)  200.  It  is  frequently 
difficult  to  determine  the  amount  of  damage  sustained ;  and  the  rule 
is,  that  where  a  wrong  has  been  committed,  the  wrong-doer  must  suffer 
from  the  impossibility  of  accurately  ascertaining  the  amount  of  damage. 
If,  therefore,  the  evidence  seems  equally  balanced  between  two  or 
more  amounts,  he  must  pay  the  larger  sum,  Leeds  v.  AinJierst,  20 
Beav.  239. 

A  recovery  is  not  confined  to  the  amount  of  damages  sustained  pre- 
vious to  the  commencement  of  the  action,  but  it  may  also  include  dam- 
ages suffered  up  to  the  verdict  (see  Dailey  v.  Dismal  Swamp  Canal 
Co.,  2  Ired.  [N.  C]  L.  222),  and  those  which  it  is  reasonably  certain 
that  the  plaintiff  will  suffer  in  the  future,  Peoria  Bridge  Association 
V.  Loomis,  20  111.  236 ;  A'e;v  v.  Forgue,  54  id,  482 ;  S,  C,  5  Am.  Rep. 
146 ;  Curtis  v.  Rochester,  etc.,  R.  R.  Co.,  18  N,  Y,  (4  Smith)  534. 
But  an  injured  party  is  not  entitled  to  recover  for  damages  which  he 
might  have  avoided  by  the  use  of  slight  care  and  diligence,  after  becom- 
YuL.  lY.— 90 
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ino-  aware  of  the  injury  complained  of  (  Worth  v.  Edmonds,  52  Barb. 
40;  Illinois,  etc.,  R.  R.  Co.  x.Finnigcm,  21  111.  Q-^Q)  ;  nor  for  dam- 
ages whicli,  at  a  trifling  expense  or  by  reasonable  exertions,  he  might 
have  prevented.  Douglas  v.  Stephens,  18  Mo.  362.  And  it  has  been 
held  that  the  plaintiff  cannot  recover  for  damage  which  he  might  have 
avoided  by  the  use  of  ordinary  care  and  diligence.  State  v.  Powell^ 
44  Mo.  436.  And  see  Sherman  v.  Fall  River  Iron  Works,  2  Allen,  524. 
But  see  Chase  v.  New  Torh,  etc.,  R.  R.  Co.,  24  Barb.  273  ;  Lawrence 
V,  Housatonic  R.  R.  Co.,  29  Conn.  390.  See,  as  to  allowance  for  the 
plaintiff's  loss  of  profits,  ante,  Yol.  2,  443,  469. 

The  rule  of  damages  generally  adopted  in  cases  of  negligent  injury 
to  real  property  is.  to  allow  the  difference  between  the  value  of  the 
plaintiff's  premises  before  the  injury  happened,  and  the  value  imme- 
diately after  the  injury,  taking  into  account  only  the  damages  which 
had  resulted  from  the  defendant's  acts.  Chase  v.  New  York,  etc.,  R. 
R.  Co.,  24  Barb.  273;  McGuire  v.  Grant,  1  Dutch.  (N.  J.)  356.  The 
tune  of  estimating  the  damage  is  when  the  injury  is  complete.  Schuyl- 
kill Navigation  Co.  v.  Farr,  4  Watts  &  Serg.  362.  The  rule  as  stated 
is  not,  however,  universally  applied,  and  it  is  held,  that  if  the  thing 
destroyed,  although  it  is  part  of  the  realty,  has  a  value  which  can  be 
accurately  measured  and  ascertained  without  reference  to  the  soil  in 
which  it  stands,  or  out  of  which  it  grows,  the  recovery  must  be  for  the 
value  of  the  thing  thus  destroyed,  and  not  for  the  difference  in  the 
value  of  the  land  before  and  after  such  destruction.  Whitheck  v.  New 
York  Central  R.  R.  Co.,  36  Barb.  644.  And  see  Richardson  v. 
Northrup;  m  id.  85  ;  Stanton  v.  Pritchard,  4  Hun  (N.  Y.),  266 ; 
Winchester  v.  Craig,  33  Mich.  205 ;  Chicago,  etc.,  R.  R.  Co.  v.  Ward, 
16  111.  522.  To  ascertain  the  damages,  in  an  action  for  injury  to  a  well 
by  rendering  the  water  impure,  the  cost  of  furnishing  water  to  the 
family,  having  regard  to  the  quality  and  quantity,  may  be  taken  into 
account  in  the  estimate,  also  the  difference  in  value  of  the  property, 
owing  to  the  erection  of  gas  or  other  offensive  structures  in  its  vicinity. 
Ottawa  Gas- Light  Co.  v.  Graham,  28  111.  73. 

In  consequence  of  a  railway  embankment,  the  flood  waters  of  a  river 
were  pent  up  and  caused  to  flow  over  land  of  the  plaintiff,  doing  injury 
to  a  certain  amount.  Had  the  embankment  not  been  constructed,  the 
waters  would  have  flowed  a  different  way,  but  would  have  reached  the 
plaintiff's  land,  and  would  have  done  damage  to  a  less  amount,  and  it 
was  held  that  the  measure  of  damages  recoverable  by  the  plaintiff 
against  the  railway  company  was  the  difference  only  between  the  two 
amounts.  Workman  v.  Great  Northern  Railway  Co.,  32  L.  J.  (Q.  B.) 
279. 
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If  goods  are  wholly  lost  or  destroyed  througli  negligence,  tlio  owner 
is  entitled  to  recover  their  full  value  at  the  time  of  such  loss  or  destruc- 
tion. If  the  goods  are  partially  injured,  and  the  party  seeks  redress  for 
the  qualified  damage,  the  measure  should  be  in  like  proportion.  Smith 
V.  Griffith,  ^  Hill,  333.  A.n6.  %ee  Edwards  v.  ^e^J^,  48  Barb.  106; 
Wise  V.  Freshly,  3  McCord  (S.  C),  547. 

Where  a  telegraph  company  receives  a  message  for  transmission, 
without  notice  or  information,  either  from  the  contents  of  the  message 
or  otherwise,  of  any  fact  indicating  that  extraordinary  care  or  speed  in 
its  dispatch  or  delivery  is  important  or  expected,  or  that  extraordinary 
or  special  damages  will  result  from  any  neglect  or  want  of  care,  or 
accuracy  in  transmitting  it,  the  measure  of  damages  for  non-delivery  is 
limited  to  such  damage  as  results  from  the  ordinary  and  obvious  pur- 
pose of  the  contract.  Baldwin  v.  United  States  Tel.  Co.,  45  X.  Y. 
(6  Hand)  744 ;  S.  C,  6  Am.  Eep.  165  ;  United  States  Tel.  Co.  v. 
Gildersleve,  29  Md.  232.  In  an  action  for  the  non-delivery  of  a  telegram 
ordering  goods,  the  plaintiff  may  recover  the  money  paid  for  transmit- 
ting the  message,  any  advance  in  freight,  and  any  expenses  incurred 
in  consequence  of  the  failure  of  the  message,  but  he  cannot  recover 
contingent  or  anticipated  profits.  West.  Union  Tel.  Co.  v.  Graham 
1  Col.  T.  230  ;  S.  C,  9  Am.  Kep.  136.  xVnd  see  Squire  v.  West.  Union 
Tel.  Co.,  98  Mass.  232;  Leonardo.  Neio  York  Tel.  Co.,  41  K  Y.  (2 
Hand)  565 ;  S.  C,  1  Am.  Kep.  446.  For  the  non-delivery  of  a  tele- 
gram directing  the  purchase  of  stock,  the  telegraph  company  was  held 
liable  for  the  difference  between  the  price  at  the  time  the  message 
ought  to  have  been  delivered,  and  the  price  at  which  the  stock  was 
purchased  upon  an  order  by  mail.  United  States  Tel.  Co.  v.  Wenger,  55 
Penn.  St.  262.  See  Rittenhouse  v.  Independent  Line  of  Telegraph, 
44  K  Y.  (5  Hand)  263  ;  S.  C,  4  Am.  Eep.  673. 

Where  the  amount  which  a  telegraph  company  shall  pay  as  a  penalty 
for  a  failure  to  comply  with  requirements  of  law,  is  fixed  by  statute,  the 
company  cannot  change  the  degree  or  measure  of  the  statutory  liabil- 
ity, by  the  adoption  of  rules  and  regulations.  Xor  will  paying  back 
the  amount  paid  for  sending  a  dispatch,  and  the  acceptance  of  the  same, 
unless  it  is  agreed  to  be  accepted  in  full  of  all  that  tlie  party  has  a 
right  to  recover  by  \artue  of  the  statute,  bar  an  action  for  the  full  pen- 
alty. Western  Union  Tel.  Co.  v.  Buchanan,  35  Ind.  429  ;  9  Am. 
Eep.  744. 

The  rule  so  carefully  maintained  and  guarded  in  actions  upon  con- 
tracts, and  for  tortious  injuries  to  property,  fs  incapable  of  being 
applied  where  the  injur}-  is  to  the  person,  such  injuries  being  without 
precise  pecimiary  measure.     The  law  has  accordingly,  in  cases  of  injury 
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to  the  person,  committed  the  determination  of  the  amomit  of  damages 
to  be  awarded,  to  the  experience  and  good  sense  of  jurors.  And  when 
the  verdict  rendered  bj  them  maj  reasonably  be  presumed  to  have 
resulted  from  an  honest  and  intelligent  exercise  of  judgment  on  their 
part,  the  policy  of  the  courts  is,  and  necessarily  must  be,  not  to  inter- 
fere with  their  conclusion.  Walker  v,  Erie  Railioay  Co.,  63  Barb. 
260.  See  Heil  v.  Glandiiig,  42  Penn.  St.  493,  In  an  action  for  a  neg- 
ligent injury  to  the  person,  the  plaintiff  may  recover  for  loss  of  time 
and  expense  incurred,  for  the  pain  and  suffering  undergone,  and  for 
permanent  injm'ies  sustained,  impairing  future  usefulness.  Beardsley  v. 
Swann,  4  McLean  (C.  C),  333 ;  ^Yade  v.  Leroy,  20  How.  (U.  S.)  34  ; 
Klein  v.  Jewett,  26  :N".  J.  Eq.  474;  Stockton  v.  Frey,  4  Gill  (Md.), 
406  ;  Masters  v.  Warren,  27  Conn.  293  ;  Pennsylvania,  etc..  Land  Co. 
V.  Graham,  63  Penn.  St.  290 ;  S.  C,  3  Am.  Pep.  549 ;  Canning  v. 
Williamstown,  1  Cush.  451.  It  has,  however,  been  held  that  the  jury 
in  estimating  damages  cannot  consider  the  "  character  "  of  the  plaintiff, 
nor  his  pain  of  mind,  aside  and  distinct  from  his  bodily  suffering. 
Johnson  v.  Wells,  6  ISTev.  224 ;  S.  C,  3  Am.  Rep.  245.  IS'or  are  the 
damages  to  be  estimated  by,  or  proportioned  to,  the  wealth  of  the  de- 
fendant. Moody  V.  Osgood,  50  Barb.  628.  And  indirect  proof  of  the 
defendant's  wealth  is  just  as  inadmissible  as  direct  proof,  and  for  the 
same  reasons.  Id.  So,  in  an  action  by  a  woman  against  a  railway 
company  for  personal  injuries,  the  death  of  her  husband  by  the  same 
cause,  or  the  fact  that  she  has  children  dependent  upon  her  for  support, 
is  inadmissible  in  evidence  to  increase  the  damages.  Shaw  v.  Boston, 
etc.,  R.  R.  Co.,  8  Gray,  45.  See,  also,  Stockton  v.  Frey,  4  Gill  (Md.), 
406.  And  in  an  action  to  recover  damages  for  personal  injuries  by 
which  the  plaintiff  is  prevented  from  transacting  his  accustomed  busi- 
ness, where  the  business  is  of  such  a  nature  that  the  profits  therein  are 
uncertain,  proof  of  his  past  profits  is  held  to  be  incompetent.  Master- 
tonY.  Village  of  Mount  Vernon,  58  N.  Y.  (13  Sick.)  391.  See  Walker 
V.  Frie  Railioay  Co.,  63  Barb.  260 ;  McLaughlin  v.  Corry,  77  Penn. 
St.  109  ;  18  Am.  Rep.  432.  But  in  an  action  against  a  physician  for 
causing  an  injury  to  the  wife  by  unskillful  and  careless  treatment  in 
dehvering  her  of  a  child,  damages  may  be  given  for  the  increased 
expense  of  employing  another  physician  to  effect  a  cure  {Leighton  v. 
Sargent,  31  JST.  H.  119);  and  also  for  the  mental  suffering  of  the  wife 
caused  by  the  destruction  of  the  child.  Smith  v.  Overhy,  30  Ga.  241. 
See  ante,  Yol.  2,  444,  et  seq. 

§  2.  Exemplary  damages.  See  ante,  Yol.  2,  446,  et  seq.  In  cases 
of  simple  negligence,  the  rule  governing  the  measure  of  damages  is 
to  allow  the  actual  damao^es.     And  it  has  been  held  that  the  allowance 
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of  "smart  money"  in  such  cases  is  improper.  Moody  \.  McDonald^ 
4  Cal.  297.  It  is,  however,  frequently  said  that  juries  are  authorized 
to  give  exemplary  damages  in  cases  of  gross  negligence,  as  well  as  for 
forcible  injuries!  as  where  a  stage  coach  proprietor  employs  a  known 
drunkard  as  a  di'iver,  throuo-h  whose  ne<jrli2:ence  while  intoxicated  a 
passenger  receives  injmy  {Sawyer  v.  Sauer,  10  Kans.  466  ;  Frink  v. 
Coe^  4  Greene  [Iowa],  555) ;  or  where  a  personal  injury  has  been 
caused  by  the  gross  negligence  of  a  railroad  company  in  the  manage- 
ment of  its  trains  [Hopkins  v.  Atlantic^  etc.,  R.  R.  Co.,  36  IST.  H.  9 ; 
Milwaukee,  etc.,  Railway  Co.  v.  Arms,  91  U.  S.  [1  Otto]  489) ;  or,  if 
the  plaintiff  prove  gross  negligence  in  the  defendant's  treatment  of  his 
disease.  Cochran  v.  Miller,  13  Iowa,  128.  And  see  Kountz  v.  Brown, 
16  B.  Monr.  (Ky.)  577;  Vickshurg,  etc.,  R.  R.  Co.  v.  Ration,  31  Miss. 
156.  But  although  the  jmy  are  not  restricted  to  a  bare  indemnifica- 
tion for  the  injury  actually  proved  from  the  defendant's  gross  negli- 
gence, yet,  under  their  legal  discretion,  the  exemplary  should  bear  some 
proportion  to  the  real  damage  sustained.  Grant  v.  McDonogh,  7 
La.  Ann.  447.  See  Jackson  v.  Schmidt,  14  id.  806  ;  Emhlen  v.  Myeri , 
6  Hurlst.  &  K.  54. 

§  3.  Discretion  of  jury.  See  ante,  Yol.  2,  477,  et  seq.  See,  also 
id.,  tit.  Damages. 

AETICLE   711. 

INJUNCTION    AS    A    REMEDY. 

Section  1.  In  general.     See  ante,  Yol.  3,  tit.  Injunctions. 
AETICLE   YIII. 

DEFENSES. 

Section  1.  In  general.  The  law  affords  a  party  a  remedy  by  civil 
action  to  recover  damages  for  an  injury  to  his  person  or  property, 
caused  either  directly  or  consequentially  by  the  negligence,  inadvert- 
ence, or  want  of  proper  precaution  on  the  part  of  another,  and  the  fact 
that  the  injury  was  unintentional  is  no  defense  to  such  an  action. 
Amick  V.  Cllara,  6  Blackf.  (Ind.)  258.  Nor  is  the  lawfulness  oi  the 
act  from  which  the  injury  resulted  any  excuse  for  the  negligence,  un- 
skillfulness,  or  reckless  incaution  of  the  party.  Tally  v.  Ayres,  3 
Sneed  (Tenn.),  677.  And  see  Baltimore,  etc.,  R.  R.  Co.  v.  Reaney^^^ 
Md.  117.  To  constitute  an  available  defense  in  such  cases,  it  must  ap- 
pear that  the  injury  was  unavoidable,  or  the  result  of  some  supenor 
agency,  without  the  imputation  of  any  degree  of  fault  to  the  defend- 
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ant  {Tally  v.  Ayres,  3  Sneed  [Tenn.],  677 ;  Cotterill  v.  Starkey,  8 
Carr.  &  P.  691  ;  IlerriU  v.  Earle,  29  N.  Y.  [2  Tiff.]  115);  or  that  the 
negligence  of    the  plaintiff  contributed  to    the    injury.     Fleming  v. 

Western  Pacific  R.  R.  Co.,  49  Cal.  253. 

§  2.  Contributory  negligence.  The  rule  very  generally  adopted 
by  the  courts  is,  that,  whenever  there  is  negligence  on  the  part  of  the 
plaintiff,  contributing  directly,  or  as  a  proximate  cause,  to  the  occur- 
rence from  which  the  injury  arises,  such  negligence  will  prevent  the 
plaintiff  from  recovering,  either  at  law  or  in  equity.  Murphy  v.  Deane, 
101  Mass.  455 ;  S.  C,  3  Am.  Rep.  390  ;  Johnson  v.  Tillson,  36  Iowa, 
89  ;  Cooper  v.  Central  R.  R.  Co.,  44  id.  134 ;  Schaabs  v.  Woodhurn 
Sarven  Wheel  Co.,  56  Mo.  173 ;  Lynam  v.  Phila.,  etc.,  R.  R.  Co.,  4 
Houst.  (Del.)  583  ;  Grippenv.  New  York  Central  R.  R.  Co,,  40  N.  Y. 
(1  Hand)  34 ;  Bigelow  v.  Reed,  51  Me.  325  ;  Delaware,  etc.,  R.  R.  Co. 
V.  Toffey,  38  N.  J.  Law,  525  ;  Runyon  v.  Central  R.  R.  Co.,  1  Dutch. 
(N.  J.)  556  ;  Ellis  v.  London,  etc.,  Railway  Co.,  2  Hurlst.  &  N.  424  ; 

Winshi2?  v.  Enfield,  42  N.  H.  197;  Drake  v.  Philadelphia,  etc.,  R.  R. 
Co.,  51  Penn.  St.  240;  Stiles  v.  Geesey,  71  id.  439;  Tuff  y.  Warman, 
5  C.  B.  (N.  S.)  573  ;  Witherley  v.  Regent's  Canal  Co.,  12  id.  2.  But 
the  rule  adopted  by  the  courts  in  Illinois,  and  in  some  of  the  other 
States  is,  that  negligence  resulting  in  injury  is  comparative,  and  it  is 
not  required  that  the  plaintiff  shall  be  free  from  all  negligence  him- 
self, or  that  he  shall  exercise  the  highest  possible  degree  of  prudence 
and  caution  to  entitle  him  to  recover,  if  it  appear  that  the  defendant 
was  guilty  of  a  high  degree  of  negligence.  Chicago,  etc.,  R.  R.  Co.  v. 
Pondrom,  51  111.  333  ;  S.  C,  2  Am.  Rep.  306 ;  Chicago,  etc.,  R.  R.  Co. 
V.  Hatch,  79  id.  137 ;  Pacific  R.  R.  Co.  v.  Routs,  12  Kans.  328.  And 
see  Kerwhaker  v.  Cleveland,  etc.,  R.  R.  Co.,  3  Ohio  St.  172 ;  Lafay- 
ette, etc.,  R.  R.  Co.  V.  Adams,  26  Ind.  76 ;  Stucke  v.  Milwaukee,  etc., 
R.  R.  Co.,  9  Wis.  202 ;  Klipper  v.  Coffey,  44  Md.  117 ;  N.  c&  C.  R. 
R.  Co.  V.  Carroll,  6  Heisk.  (Tenn.)  347. 

In  a  recent  case  in  Missouri,  the  rule  is  stated  to  be,  that  although 
the  plaintiff  may  have  failed  to  exercise  ordinary  care  and  diligence 
and  such  failure  contributed  in  a  remote  degree  to  the  injury,  yet  if 
the  defendant  was  guilty  of  negligence  which  was  the  immediate  cause 
of  the  injury,  and  with  the  exercise  of  ordinary  prudence  and  care  by 
him  the  injury  could  have  been  prevented,  he  is  liable.  But  if  the 
plaintiff  could  have  avoided  the  injuiy  by  the  exercise  of  ordinary 
care  and  prudence,  the  defendant  is  not  liable.      Walsh  v.  Mississippi 

Valley  Transp.  Co.,  52  Mo,  434.  See,  also,  Baltimore,  etc.,  R.  R. 
Co.  v.  Mtdligan,  45  Md.  486.  So,  it  is  held  in  California,  that  the 
rule  releasing  a  defendant  from  responsibility  for  damages  because  of- 
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the  negligence  of  the  plaintiff,  is  limited  to  cases  where  the  act  or 
omission  of  the  plaintiff  was  the  proximate  cause  of  the  injmy.  Flynn 
V.  San  Francisco,  etc.,  H.  H.  Co.,  40  Cal.  l-i ;  S.  C,  6  Am.  Rep.  595 ; 
Maumus  v.  Cliampion,  -±0  Cal.  121.  And  see  Davies  v.  Mann,  10 
Mees.  &  W.  5-16 ;  Foster  v.  Holly,  38  Ala.  76 ;  Beers  v.  Housatmiic 
R.  R.  Co.,  19  Conn.  566;  Louisville,  etc.,  R.  R.  Co.  v.  Collins,  2 
Diiv.  (Ky.)  114;  Button  v.  Hudson  River  R.  R.  Co.,  18  K  Y.  (4 
Smith)  248 ;  NewKouse  \.  Miller,  35  Ind.  463. 

The  contributory  negligence  which  excuses  the  defendant  from  lia- 
bihty  for  injury  caused,  in  part  at  least,  by  his  negligence,  must  be  the 
^personal  act  of  the  party  injured,  or  of  some  one  whose  fault  is  imput- 
able to  him.  The  negligence  of  a  mere  stranger  contributory  to  the 
injury  furnishes  no  excuse  for  the  negligence  of  the  defendant,  and  no 
reason  why  he  should  not  respond  in  damages.  Wehster  v.  Hudson 
River  R.  R.  Co.,  38  K  Y.  (11  Tiff.)  260;  Lockhart  v.  Lichtenthaler, 
46  Penn.  St.  151;  Burrows  v.  March  Gas  Co.,  L.  R.,  5  Exch.  67. 
Thus,  where  a  person  who,  through  the  negligence  of  another,  has  re- 
ceived an  injury  which,  without  a  surgical  operation,  would  cause  his 
death,  employs  a  competent  and  skillful  surgeon,  by  whose  mistake  the 
operation  is  not  successful,  and  the  patient  dies,  the  wrong-doer  is  not 
shielded  from  liability  by  the  surgeon's  error,  and  this,  although  the 
operation  is  the  immediate  cause  of  the  death.  Sauter  v.  Hew  York,  etc., 
R.  R.  Co.,  (SQ  N.  Y.  (21  Sick.)  50;  23  Am.  Rep.  18.  Nor  is  the  right  of  the 
plaintiff  to  recover  affected  by  his  ha\T.ng  contributed  to  the  injury  by 
his  conduct,  unless  he  was  At  fault  in  so  doing.  Westerii  Onion  Tel. 
Co.  V.  Fyser,  2  Col.  T.  141.  In  other  words,  a  party  injured  need  not 
be  a  passive  recipient  of  the  injury  in  order  to  establish  a  right  to  re- 
cover of  the  wrong-doer  for  the  injury.  City  of  Wyandotte  v.  White, 
13  Kan.  191»  There  is  no  rule  of  law  which  imposes  it  as  a  duty  upon 
any  one,  over  whom  danger  impends  by  the  negligence  of  another,  to 
incur  greater  danger  by  delaying  his  efforts  to  avoid  it  until  its  exact 
nature  and  measm'e  are  ascertained.  If,  therefore,  the  plaintiff,  actu- 
ated by  fears  of  apparent  danger,  was  injured  in  his  endeavors  to 
avoid  it,  that  will  not  of  itself  relieve  the  defendant  from  liability. 
Coulter  V.  American,  Merchants^  Union  Fx.  Co.,  5  Lans.  (N.  Y.)  67; 
S.  C,  56  N.  Y.  (11  Sick.)  585;  Southwestern  Railioay  Co.  v.  Raidks, 
24  Ga.  356;  Walsh  v.  Mead,  8  Hun  (N.  Y.),  387 ;  Larrahee  v.  Sewall, 
66  Me.  376. 

It  has  been  held  in  Massachusetts  and  in  some  of  the  other  States 
that,  in  an  action  to  recover  for  injuries  caused  by  the  defendant's 
negligence,  the  plaintiff  must  prove  that  he  was  free  from  contributory 
fault,  or  fail  in  his  action.      This    rule    is   based    upon   the   ground 
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that  there  can  be  no  recovery  unless  two  conditions  concur,  namely, 
negligence  of  the  defendant,  and  freedom  of  the  plaintiff  from  contrib- 
utory fault,  and  that  it  is  incumbent  on  the  plaintiff  to  show  the 
existence  of  both  conditions.  Murphy  v.  Deane,  101  Mass.  4.55  ;  S. 
C,  3  Am.  Rep.  390.  And  see  Ovnngs  v.  Jones,  9  Md.  108;  Parle  v. 
O'Brehi,  23  Conn.  339;  BicJceij  v.  Maine  Tel.  Co.,  43  Me.  492 ; 
Walker  v.  Herron,  22  Tex.  55 ;  Michigan  Central  R.  B.  Co.  v.  Cole- 
man, 28  Mich.  440  ;  Warner  v.  New  York  Central  R.  R.  Co.,  44  N. 
Y.  (5  Hand)  465 ;  Robinson  v.  New  York,  etc.,  R.  R.  Co.,  65  Barb. 
146 ;  Pendleton,  etc.,  R.  R.  Co.  v.  Stallman,  22  Ohio  St.  1 ;  Evans- 
mile,  etc.,  R.  R.  Co.  V.  Hiatt,  17  Ind.  102;  Galena,  etc.,  R.  R.  Co. 
V.  Pay,  16  111.  558.  In  other  States  the  rule  is,  that  if  the  negligence 
of  the  plaintiff  concurred  in  producing  the  injury  complained  of,  that 
is  purely  matter  of  defense  and  hence  the  burden  of  proving  it  is 
upon  the  defendant.  Thompson  v.  North  Missouri  R.  R.  Co.,  51 
Mo.  190 ;  S.  C,  11  Am.  Eep.  443 ;  Hoyt  v.  Hudson,  41  Wis.  105 ;  S. 
C,  22  Am.  Rep.  714;  Railroad  Compxiny  v.  Gladmon,  15  Wall.  (U. 
S.)  401;  RoUnson  v.  Western  Pacific  R.  R.  Co.,  48  Cal.  409; 
Paducah,  etc.,  R.  R.  Co.  v.  Hoehl,  12  Bush  (Ky.),  41.  And  see 
Johnson  V.  Hudson  River  R.  R.  Co.,  5  Duer  (N.  T.),  21.  But  if  it 
appears  from  the  plaintiff's  own  testimony  it  will  defeat  a  recovery. 
Hocuni  y.  Weitherick,  22  Minn.  152;  Brown  v.  Milwaukee,  etc.,  R. 
R.  Co.,  id.  165. 

The  rule  of  law  in  regard  to  the  negligence  of  an  adult  and  in  regard 
to  that  of  an  infant  ten  years  of  age  is  materially  different.  By  the 
adult  there  must  be  given  that  care  and  attention  for  his  own  protec- 
tion that  is  ordinarily  exercised  by  persons  of  intelligence  and  discre- 
tion. If  he  fails  to  give  it,  his  injury  is  the  result  of  his  own  folly 
and.  cannot  be  visited  upon  another.  Of  an  infant  of  tender  years, 
less  discretion  is  required  and  the  degree  depends  upon  his  age  and 
knowledge.  Of  a  child  of  three  years  of  age,  less  caution  would  be 
required  than  of  seven,  and  of  a  child  of  seven,  less  than  of  one  of 
twehe  or  fifteen.  The  caution  required  is  according  to  the  maturity 
and  capacity  of  the  child,  and  this  is  to  be  determined  in  each  case  by 
the  circumstances  of  that  case.  Railroad  Company  v.  Gladmon,  15 
Wall.  401.  See,  also,  Railroad  Company  v.  Stout,  17  id.  657;  Chi- 
cago, etc.,  R.  R.  Co.  V.  Becker,  76  111.  25 ;  Birge  v.  Gardiner,  19 
Conn.  507;  RoUnson  v.  Cone,  22  Yt.  213;  Baltimore,  etc.,  R.  R.  Co. 
V.  Breinig,  25  Md.  378 ;  Reynolds  v.  New  York  Central  R.  R.  Co., 
58  N.  Y.  (13  Sick.)  249;  North  Penn.  R.  R.  Co.  v.  Mahoney 
57  Penn.  St.  187.  This  is  in  harmony  with  the  well-established 
rule  that  persons  in  sudden  emergencies  and  called  to  act  under  pecu- 
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liar  circumstances  are  not  held  to  the  exercise  of  the  same  degree  of 
caution  as  in  other  cases ;  and  with  another  principle  asserted  by  the 
courts,  that  carriers  of  persons  for  hire  are  called  upon  to  care  more 
tenderly  and  prudently  for  the  aged,  the  infirm  and  the  partially  help- 
less than  for  the  vigorous  and  healthy  of  their  passengers.  See 
Thurler  v.  EarUm,  etc.,  R.  R.  Co.,  60  N.  Y.  (15  Sick.)  326,  336. 
And  see  also,  ante,  Yol.  2,  tit.  Common  Carriers. 

In  England,  and  in  those  States  of  the  Union  where  the  doctrine  of 
imputable  negligence  is  recognized,  the  rule  is,  that  a  child  of  tender 
years  and  who  is  not  sid  juris,  who  is  negligently  suffered  by  his  par- 
ents to  run  at  large,  and  thereby  is  placed  in  the  way  of  being  harmed, 
cannot  recover  for  injunes  received  through  the  negligence  of  others. 
The  want  of  care  and  omission  of  duty  of  parents  are  regarded  as 
contributory  to  the  injury,  and  this  neglect  is  imputed  to  the  child 
and  there  is  no  redress  for  him.  This  want  of  care  on  the  part 
of  the  parent  or  guardian  furnishes  the  same  answer  to  an  action 
by  the  child  as  would  the  omission  of  proper  care  on  the  part 
of  the  plaintiff,  in  an  action  by  an  adult.  ^^aite  v.  Northeastern, 
Railway  Co.,  El.  Bl.  &  El.  719 ;  nartfielcl  v.  Roper,  21  Wend.  615 ; 
Wright  V.  Maiden,  etc.,  R.  R.  Co.,  1  Allen,  283  ;  Lafayette,  etc.,  R. 
R.  Co.  V.  Huffman,  28  Ind.  287.  See  Karr  v.  Paris,  40  Cal.  193. 
But  in  order  to  defeat  the  action  there  must  be  an  omission  of  such, 
care  as  persons  of  ordinary  prudence  exercise  and  deem  adequate  in. 
the  care  of  children.  C^ Flaherty  v.  Union  Railway  Co.,  15  Mo.  70  ; 
Schmidt  V.  Milwaukie,  etc.,  R.  R.  Co.,  23  Wis.  186.  And  negligence 
upon  the  part  of  the  parents  is  no  defense  where  it  appears  that  the 
child  has  not  committed  or  omitted  any  act  which  would  constitute  con- 
tributory negligence  in  a  person  of  years  of  discretion.  Negligence  can 
only  be  imputed  to  the  child  through  the  parents,  but  when  the  child  has 
done  no  negligent  act  the  conduct  of  the  jjarents  is  immaterial.  McGarry 
V.  Loomis,  63  N.  Y.  (18  Sick.)  101 ;  S.  C,  20  Am.  Rep.  510.  See,  also, 
Ly7\ch  V.  Smith,  104  Mass.  52  ;  S.  C,  6  Am.  Rep.  188 ;  Keefe  v.  Mil- 
watiJcie,  etc.,  R.  R.  Co.,  21  Minn.  207 ;  S.  C,  18  Am.  Rep.  393 ;  Kerr  v. 
Forc/ve,  54  111.  482  ;  S.  C,  5  Am.  Rep.  146  ;  Walters  v.  C,  R.  I.  & 
P.  R.  R.  Co.,  41  Iowa,  71.  The  fact,  that  a  young  child,  who  has 
parents  and  other  guardians  and  protectors,  is  found  alone  and  un- 
watched  in  the  street,  is  presumptive  evidence  that  he  was  so 
exposed  voluntarily  or  negligently  by  his  protector.-^,  and  that  their  neg- 
ligence thus  contributed  to  his  injury.  But  the  fact  that  the  child  is  in 
the  street  alone,  or  in  the  way  of  a  vehicle  alone,  is  not  conclusive  that 
he  is  there  by  the  negligence  of  those  for  whose  care  the  law  lujlds  him 
responsible.  It  is  a  fact  which  admits  of  explanation,  and  notwith- 
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standing  which,  the  question  of  negligence  is  open  to  inquiry.  Man- 
gam  V.  BrooMyn  R.  R.  Co.,  38  N.  Y.  (11  Tiff.)  iSS  ;  affirming  S.  C,  36 
Barb.  230.  And  see  Fallon  v.  Central  Park,  etc.,  R.  R.  Co.,  64  N.  Y. 
(19  Sick.)  13 ;  St.  Paul  v.  Kuby,  8  Minn.  154  ;  Boland  v.  Missouri 
R.  R.  Co.,  36  Mo.  484  ;  BarTcsdull  v.  JVew  Orleans,  etc.,  R.  R.  Co., 
23  La.  Ann.  180. 

The  doctrine  of  imputing  to  an  infant  the  negligence  of  his  adult 
custodian,  for  the  purpose  of  defeating  an  action  on  behalf  of  the 
infant,  for  injuries  caused  by  the  defendant's  negligence,  is  distinctly 
repudiated  by  the  comets  in  some  of  the  States,  and  it  is  held  that  such 
negligence  is  not  to  be  considered  in  such  an  action.  See  Daley  v. 
Worcester,  etc.,  R.  R.  Co.,  26  Conn.  591  ;  Belief ontaine,  etc.,  R.  R.  Co. 
V.  Snyder,  18  Ohio  St.  399  ;  North  Penn.  R.  R.  Co.  v,  Mahoney, 
57  Pemi.  St.  187 ;  Whirley  v.  Whittemore,  1  Head  (Tenn.),  620  ; 
Government  Street  R.  R.  Co.  v.  Hanlon,  53  Ala.  YO  ;  Norforh,  etc., 
R.  R.  Co.  V.  Ormshy,  27  Gratt.  (Va.)  455.  See  Philadelphia,  etc., 
R.  R.  Co.  V.  Long,  75  Penn.  St.  257.  But  when  the  parent  sues  for 
the  loss  of  services  sustained  by  an  injury  to  the  child,  then  the  con- 
tributory negligence  of  the  actual  plaintiff  may  be  a  bar.  Glassey  v. 
Hestonville,  etc.,  R.  R.  Co.,  57  id.  172.  See,  also,  Louisville,  etc., 
Canal   Co.  v.    Murphy,  9  Bush  (Ky.),  522. 

It  has  been  held,  in  an  action  by  the  husband  and  wife  for  an  injury 
to  the  wife  on  the  highway  while  riding  with  the  husband,  that  any 
want  of  ordinary  care  on  the  part  of  the  husband  was  attributable  to 
the  wife  in  the  same  degree  as  if  she  were  acting  wholly  for  herself, 
and  would  be  a  bar  to  a  recovery.  Carlisle  v.  Sheldon,  38  Yt.  440. 
But  as  a  general  rule,  a  person  who  is  injured  by  the  negligence  of  an- 
other is  not  responsible  for  any  contributory  negligence  of  a  third  per- 
son, with  whom  he  happens  to  be  riding,  at  the  time,  over  whom,  or 
whose  conduct,  he  has  no  control.  Thus,  one  who  has  accepted  an  in- 
vitation to  take  a  ride  with  a  person  in  every  way  competent  and  fit  to 
manage  a  horse,  is  not  chargeable  with  his  negligence,  and  contributory 
negligence  upon  his  part  is  no  defense  to  an  action  against  a  railroad 
company  for  injuries  resulting  from  a  collision.  Robinson  v.  Nexo 
York,  etc.,  R.  R.  Co.,  66  N.  Y.  (21  Sick.)  11 ;  23  Am.  Kep.  1.  See, 
also,  Griggs  v.  FlecTcenstein,  14  Minn.  81. 

Some  recent  decisions  in  illustration  of  the  rules  as  to  contributory 
negligence  will  be  given  in  this  connection,  reserving  a  full  discussion 
of  the  subject  for  a  more  appropriate  jjlace  under  the  general  head  of 
defenses. 

The  fact  that  a  party,  while  suffering  an  injury  to  his  person  or 
property  from  the  negligence  of  another,  was  doing  an   unlawful  act, 
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as  for  instance,  driving  cattle  to  market  on  Sunday,  will  not  prevent 
his  recovering  therefor,  unless  the  act  would  naturally  tend  to  produce 
the  injui-y.  Sutton  v.  Wauwatosa,  29  Wis.  21;  S.  C,  9  Am.  Eep. 
534.  But  see  contra,  Jones  v.  Andover,  10  Allen,  18  ;  Smith  v.  Bos- 
ton, etc.,  R.  E.,  120  Mass.  490 ;  S.  C,  21  Am.  Kep.  538 ;  Cratty  v. 
City  of  Bangor,  57  Me.  423 ;  S.  C,  2  Am.  Rep.  56 ;  Johnson  v. 
Irashurgh,  47  Yt.  28;  S.  C,  19  Am.  Eep.  111.  So,  where  the  plain- 
tiffs team,  while  standing  in  a  public  street,  in  a  manner  prohibited  by 
a  city  ordinance,  was  negligently  driven  against  and  injured  by  the  de- 
fendant, it  was  held  that  the  fact  the  plaintiff  was,  at  the  time,  violat- 
ing the  law  did  not  constitute  contributor}'  negligence.  Steele  v. 
Burhhardt,  104  Mass.  59 ;  S.  C,  6  Am.  Rep.  191.  And  see  Damon 
V.  Inhahitants  of  Scituate,  119  Mass.  QQ;  S.  C,  20  Am.  Rep.  315; 
McClary  v.  Lowell,  44  Vt.  116  ;  S.  C,  8  Am.  Rep.  366  ;  0' Connell 
V.  City  of  Leiviston,  65  Me.  34 ;  S.  C,  20  Am.  Rep.  673. 

At  common  law,  the  fact  that  a  street  railway  passenger  voluntarily 
puts  himself  on  the  front  platform  of  the  car,  when  there  is  room  in- 
side, will  not  absolve  the  railway  company  from  liability  for  injuries 
there  received  by  him.  Burns  v.  Belief ontaine  R.  R.  Co.,  50  Mo. 
139.  And  see  Clark  v.  Eighth  Avenue  R.  R.  Co.,  32  Barb.  657  ;  S. 
C.  affirmed,  36  N.  Y.  (9  TifF.)  135  ;  Ginna  v.  Second  Aveiiue  R. 
R.  Co.,  67  N.  Y.  (22  Sick.)  596.  Nor  is  it  negligence  jyer  se  for 
one  riding  upon  the  platform  of  the  car  to  omit  to  take  hold  of  the  iron 
bar  or  rail  to  avoid  being  thrown  from  the  platform.  Id.  But  when 
an  employee  leaves  his  post  of  duty  and  goes  to  a  place  of  danger, 
knowing  it  to  be  such,  and  there  receives  an  injury,  he  is  guilt}''  of  con- 
tributory negligence.  Sawimon  v.  New  York,  etc.,  R.  R.  Co.,  6  Jones 
&  Sp.  (N.  Y.)  414 ;  S.  C.  affirmed,  62  N.  Y.  (17  Sick.)  251.  So,  one 
who  attempts  to  cross  a  swollen  stream,  the  bridge  over  it  being  out  of 
repair,  when  it  is  apparent  that  the  stream  is  swollen  and  dangerous  to 
cross,  is  guilty  of  contributory  negligence,  and  in  case  of  injury  he  can- 
not recover  damages  for  failure  to  repair  the  bridge.  Jackson  v.  Com- 
missioners, etc.,  76  N.  C.  282.  See,  also,  Folsom  v.  Underhill,  36  Yt. 
580.  So,  if  the  driver  of  a  horse  and  vehicle  a})])roaching  a  defect  in  a 
highway  loses  control  over  the  horse,  by  reason  of  the  latter  throwing 
his  tail  over  the  rein,  and  this  fact  contributes  to  an  accident  when  the 
defective  spot  is  reached,  the  town  is  not  liable  for  the  injury.  Fogg 
V.  Nahant,  106  Mass.  278.  And  see  Winship  v.  Enfeld,  42  N.  II. 
197. 

Where  a  person  returns  to  the  owner  a  gun  which  he  has  heavily 
loaded  for  the  purpose  of  having  the  latter  kicked  by  its  discharge, 
and  such  owner  finds  out  its  condition,  but  nevertheless  discharges  it, 
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the  act  of  the  borrower  is  not  the  proximate  cause  of  the  injury  result- 
ing to  the  owner  from  such  discharge.     Smith  v.  Thomas^  23  Ind.  69. 

It  is  held  in  Oregon  that  some  negligence  on  the  part  of  one  in 
fastening  his  boats  in  an  exposed  position  does  not  excuse  gross  negli- 
gence in  another  in  running  into  and  destroying  them.  JSequette  v. 
Peoples''  Transp.  Co.,  2  Oreg.  200. 

In  an  action  to  recover  damages  for  personal  injuries  caused  by  the 
negligence  of  the  defendant,  the  mere  fact  of  intoxication  will  not  es- 
tablish want  of  ordinary  care.  The  jury  must  determine  whether  the 
intoxication  contributed  to  the  injury ;  if  it  did  not,  it  is  of  no  impor- 
tance. Healy  v.  Ilayor,  3  Hun  (N.  Y.),  708 ;  S.  C,  6  Sup.  Ct.  (T.  & 
C.)  92 ;  Rohinson  v.  Pioche,  5  CaL  460 ;  Stuart  v.  Machias  Port,  48 
Me.  477 ;  Ditehett  v.  Spuyten  Duyvil,  etc.,  R.  R.  Co.,  5  Hun  (N.  Y.), 
165. 

"Where  a  wife  knows  the  fact  that  her  husband  has  purchased  a  jug 
of  whisky,  and  is  drinking  immoderately,  and  has  it  in  her  power  to 
prevent  him  from  drinking  in  such  quantity  as  to  injure  him,  by  break- 
ing the  jug,  or  pouring  out  its  contents,  and  is  not  prevented  from 
doing  so  through  fear,  but  permits  him  to  use  it  in  great  excess,  from 
which  death  ensues,  she  must  be  considered  as  a  willing  party  to  his 
conduct,  and  instrumental  in  bringing  the  loss  upon  herself.  She  can- 
not, therefore,  recover  damages  in  an  action  under  the  statute,  for 
causing  the  death  of  her  husband  by  selling  him  intoxicating  liquor. 
Reget  v.  Bell,  77  111.  593. 

One  who  had  supervised  the  placing  of  a  telegraph  pole  four  or  five 
feet  into  the  earth  and  knew  of  a  subsequent  grading  down,  leaving  it 
only  a  foot  therein,  was  held  to  be  guilty  of  such  contributory  negli- 
gence in  climbing  it  with  spikes  to  detach  the  wires,  that  his  widow 
could  not  recover  for  his  being  killed  by  its  fall.  Matthews  v.  St. 
Louis  Grain  Elevator  Co.,  59  Mo.  474. 

A  passenger  who  is  lawfully  upon  a  railroad  train  and  has  paid  his 
fare  has  the  right  to  offer  such  resistance  to  any  attempt  on  the  part  of 
the  conductor  to  remove  him  therefrom  as  may  be  necessary  to  prevent 
his  being  ejected.  And  if,  in  consequence  of  his  resistance,  extraor- 
dinary force  becomes  necessary  and  is  used  to  remove  him,  and  he  is 
injured  thereby,  he  can  recover  of  the  company  for  such  injury. 
English  V.  Delaware  and  Hudson  Canal  Co.,  QQ  N.  Y.  (21  Sick.)  454 ; 
23  Am.  Rep.  69.  The  principle  of  the  plaintiff's  own  negligence 
depriving  him  of  his  right  of  action  does  not  apply  to  such  a  case.  Id.  J 
Sanford  v.  Eighth  Avemie  R.  R.  Co.,  23  N.  Y.  (9  Smith)  343. 

So,  a  defendant,  by  whose  negligence  the  property  of  another  has 
been  injured,  cannot  excuse  his  negligence  by  showing  that  the  plain- 
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tiff's  property  was  placed  where  it  received  tlie  injury  l)y  an  act  of 
trespass  on  the  part  of  the  plaintiff.  Broion  v.  Lyvn^  31  Penn.  St. 
510.  And  mere  want  of  reasonable  care  in  placing  or  securing  his 
property  on  the  part  of  the  plaintiff  is  no  defense  to  an  action  for  in- 
juries caused  by  the  breaking  away  of  the  defendant's  dam.  Fraler 
V,  Sears,  etc.,  Co.,  12  Cal.  555. 

If  a  person  places  cord-wood  upon  the  right  of  way  and  near  the 
track  of  a  railroad,  under  an  agreement,  express  or  implied,  with  the 
company  so  to  do,  he  does  not  thereby  contribute  to  an  injury  caused 
by  the  destruction  of  the  wood  by  fire  communicated  from  a  passing 
locomotive.     Pittsburg,  etc.,  R.  R.  Co.  v.  Nelson,  51  Ind.  150. 

A  person  employed  to  work  with  or  around  dangerous  machinery  is 
bound  to  exercise  his  thinking  faculties  and  to  give  careful  attention  as 
to  how  he  passes  around  it ;  and  if  he  fails  to  do  so,  and  is  injured  in 
consequence,  he  is  guilty  of  contributory  negligence,  which  will  pre- 
Tent  his  recovery  for  such  injury.  Stone  v.  Oregon  City  Manuf.  Co..,  4 
Oreg.  52.     And  see  tit.  Master  am,d  ServaM. 
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CHAPTER   CII. 

NUISANCES. 
AETICLE   I. 

OF   NUISANCES    IN    GENERAL. 

Section  1.  Nature  and  definition.  It  is  said  to  be  impracticable 
to  give  a  precise,  technical  definition  of  what  constitutes  a  nuisance  at 
common  law,  and  that  the  only  accurate  method  of  ascertaining  the 
leo-al  meaning  of  the  term  is,  to  examine  decided  cases  adjudged  to  be, 
or  not  to  be,  nuisances.  Norcross  v.  Thorns,  51  Me.  503.  A  nui- 
sance is,  however,  generally  defined  to  signify  any  thing  that  unlaw- 
fully worketh  hurt,  inconvenience,  or  damage  to  another.  See  2 
Broom.  &  Had.  Com.  (Wait's  Ed.)  219;  2  Bouv.  Diet.  245;  Common- 
wealth V.  Old  Colony,  etc.,  R.  R.  Co.,  14  Gray,  93 ;  Coher  v.  Birge,  9 
Ga.  425.  The  statute  of  Indiana  declares  to  be  a  nuisance,  "  whatever 
is  injurious  to  health,  or  indecent,  or  offensive  to  the  senses,  or  an  ob- 
struction to  the  free  use  of  property,  so  as  essentially  to  interfere  with 
the  comfortable  enjoyment  of  life  or  property,"  and  this,  perhaps,  is  as 
accurate  a  definition  of  the  term  "  nuisance,"  as  understood  at  common 
law,  as  can  be  found  elsewhere.  State  v.  Taylor,  29  Ind.  517;  Hack- 
ney V.  State,  8  id.  494.  And  see  Regina  v.  Gray,  4  Fost.  &  Fin. 
73  ;  State  v.  Furse,  4  McCord  (S.  C),  472 ;  Nolan  v.  Mayor,  etc.,  4 
Yerg.  (Tenn.)  163 ;  Pickard  v.  Collins,  23  Barb.  444,  453. 

It  is  a  general  doctrine  that  every  man  has  the  right  to  regulate, 
improve  and  control  his  own  property,  to  make  such  erections  as  his 
own  judgment,  taste  or  interest  may  suggest,  and  to  be  master  of  his 
own  without  dictation  or  interference  by  his  neighbors.  Barnes  v. 
Hathorn,  54  Me.  124.  On  the  other  hand,  if  he  make='  an  unreason- 
able, unwarrantable  or  unlawful  use  of  his  own  property,  so  as  to 
produce  material  annoyance,  inconvenience,  discomfort  or  hurt  to  his 
neighbor,  he  will  be  guilty  of  a  nuisance  to  his  neighbor  and  the  law 
will  hold  him  responsible  for  the  consequent  damage.  Id.  ;  Butter- 
field  V.  Elaber,  52  How.  (N.  Y.)  255.  The  great  difficulty  lies  in 
drawing  the  line  in  particular  cases  so  as  to  recognize  and  enforce  both 
of  these  rules  witlun  reasonable  limitations ;  since  it  is  well  settled  that 


NUISANCES.  727 

a  use  of  property  in  one  locality  and  nnder  some  eircnrast.mces  may 
be  lawful  and  reasonable,  which,  imder  other  circumstances,  would  be 
unlawful,  unreasonable  and  a  nuisance.  See  Rhodes  v.  Dunhar,  57 
Penn.  St.  274;  MulUgcm  v.  Elias,  12  Abb.  (K  S.,  K  T.)  259; 
Columbus,  etc.,  Gas  Co.  v.  Freeland,  12  Ohio  St.  392;  St.  Helenas 
Smelting  Co.  v.  Tipping,  L.  R.,  11  H.  L.  Cas.  642.  It  may,  however, 
be  regarded  as  fairly  settled,  that  in  order  to  create  a  nuisance  from 
the  use  of  property,  the  use  must  be  such  as  to  produce  a  tangible  and 
appreciable  injury  to  neighboring  property,  or  such  as  to  render  its 
enjoyment  specially  uncomfortable  or  inconvenient.  Id. ;  Ryan  v. 
Copes,  11  Rich.  (S.  C.)  L.  217;  Camplell  v.  Seaman,  63  N.  Y.  (IS 
Sick.)  568 ;  S.  C,  20  Am.  Rep.  567 ;  Salvin  v.  North  Brancepeth, 
Coal  Co.,  L.  R.,  9  Ch.  App.  Cas.  705  ;  S.  C,  10  Eng.  Rep.  685 ;  Scott 
V.  Firth,  4  Fost.  &  F.  349 ;  Sparhaioh  v.  Union  R.  R.  Co.,  54  Penn. 
St.  401 ;  Wahle  v.  Reinleck,  76  111.  322.  But  it  has  been  held  that 
one  may  not,  with  impunity,  invade  the  premises  of  another  by  any 
thing  in  the  shape  of  a  nuisance,  because  the  damage  may  not  be 
appreciahle,  and  that  the  law  does  not  justify  or  excuse  any  such  in- 
vasion, be  it  ever  so  small,  and  allows  the  recovery  of  nominal  damages 
at  least,  as  evidence  of  the  plaintiff's  right.  Caseheer  v.  Mowry,  55 
Penn.  St.  419.  See,  also.  Barker  v.  Green,  2  Bing.  317 ;  Fry  v. 
Prentice,  14  L.  J.  (N.  S.)  298. 

A  lawful  as  well  as  an  unla-\vful  business  may  be  carried  on  so  as  to 
prove  a  nuisance.  Norcross  v.  Thorns,  51  Me.  501.  Thus,  using  a 
smith's  forge,  operating  a  tobacco  mill,  carrying  on  a  tannery,  keeping 
a  livery  stable,  and  manufacturing  soap,  nnder  certain  circumstances, 
have  been  respectively  held  to  constitute  a  nuisance.  Id. ;  Brady  v. 
WeeTcs,  3  Barb.  157.  So,  attaching  steam  power  in  a  building  that 
causes  such  a  vibration  and  jarring  to  adjoining  premises  as  to  materi- 
ally affect  their  value  for  rent  is  a  nuisance,  however  la\vful  or  useful 
the  business  to  which  the  power  is  applied.  McKeon  v.  See,  4  Rob. 
(N.  Y.)  449;  S.  C.  affirmed,  51  N.  Y.  (6  Sick.)  300;  10  Am.  Rep. 
659. 

But  no  remedy  will  lie  to  redress  a  consequential  injury,  necessarily 
resulting  from  the  lawful  exercise  of  a  right  granted  by  the  sovereign 
power  of  the  State,  or  authorized  by  competent  municipal  authority. 
Renwich  v.  Morris,  7  Hill,  575 ;  Saltonstall  v.  Banker,  S  Gray,  195 ; 
Commonwealth  v.  Erie,  etc.,  R.  R.  Co.,  27  Penn.  St.  339.  The 
power  of  the  legislature  is  omnipotent,  within  constitutional  limits. 
It  is  sufficient  to  authorize  railroads  to  run  through  crowded  thorough- 
fares with  locomotives,  causing  great  disturbance  to  the  citizens  who 
reside  near  them,  and  exposing  their  residences  and  property  to  con- 
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stant  danger  of  fire  from  sparks  emitted  from  the  engine.  See  Rex  v. 
Pease,  4  Barn.  &  Ad.  30 ;  People  v.  Lato,  34  Barb.  494,  514.  The  ■ 
same  power  can  authorize  dams  to  be  constructed  and  maintained  for 
pubhc  purposes,  although  thej  may  render  the  common  air  we  breathe 
unwholesome,  producing  thereby  disease  and  death  in  their  vicinity. 
But,  if  unauthorized  by  statute,  these  acts  would  be  a  nuisance.  Peo- 
ple V.  JVeio  York  Gas-Light  Co.,  64  Barb.  55 ;  S.  C,  6  Lans.  467. 
See,  also,  Denver,  etc.,  Baihoay  Co.  v.  Denver  City  Railway  Co.,  2 
Col.  T.  673  ;  Easton  v.  Weio  York,  etc.,  R.  R.  Co.,  24  N".  J.  Eq.  49 ; 
Panville,  etc.,  R.  R.  Co.  v.  Commonwealth,  73  Penn.  St.  29. 

In  general,  however  lawful  the  business  may  be  in  itself,  and  how- 
ever suitable  in  the  abstract  the  location  may  be,  these  things  cannot 
avail  to  authorize  the  carrying  on  of  the  business  in  a  way  which 
directly,  jjalpably,  and  substantially  damages  the  property  of  others ;  at 
least,  in  the  absence  of  any  thing  conferring  any  prescriptive  right,  or 
of  any  grant,  covenant,  license,  or  privilege.  Robinson  v.  Baugh,  31 
Mich.  291.  So,  a  business,  as  for  instance,  that  of  gunpowder-making, 
not  a  nuisance  _^er  se,  may  become  so,  in  view  of  the  circumstances  of 
the  neighborhood  in  which  it  is  proposed  to  carry  it  on.  Wier^s  Ap- 
peal, 74  Penn.  St.  230.  See  People  v.  Sands,  1  Johns.  78 ;  Allen  v. 
State,  34  Tex.  230.  On  the  other  hand,  a  resident  of  a  trading  or 
manufacturing  neighborhood  is  bound  to  submit  to  such  ordinary  per- 
sonal annoyances  and  little  discomforts  as  are  fairly  incidental  to  legiti- 
mate trading  and  manufacturing,  carried  on  in  a  reasonable  way.  See 
Htickenstineh  Appeal,  70  Penn.  St.  106  ;  10  Am.  Kep.  669.  Thus,  if 
a  man  live  in  a  street  where  there  are  numerous  shops,  and  a  shop  is 
opened  next  door  to  him,  which  is  carried  on  in  a  fair  and  reasonable 
way,  he  has  no  ground  of  complaint,  because  to  him,  individually, 
there  may  arise  some  discomfort  from  the  trade  carried  on  in  that  shop. 
Tipping  v.  St.  Helen  s  Smelting  Co.,  4  B,  &  S.  608.  And  matters 
that  are  merely  an  annoyance,  by  being  merely  disagreeable  or  un- 
sightly, as  a  well-kept  butcher's  shop,  or  a  green  grocery  near  a  costly 
dwelling-house,  or  any  other  business  that  attracts  crowds  of  orderly 
persons,  or  numbers  of  carts  and  carriages,  are  not  nuisances,  even 
should  they  affect  seriously  the  value  of  the  property  by  driving  away 
tenants,  and  prevent  its  being  let  to  any  one  who  pays  high  rent.  Ross 
V.  Butler,  19  N".  J.  Eq.  294. 

§  2.  Ful)lic  nuisances.  A  public  nuisance  is  such  an  inconvenient 
or  troublesome  offense  as  annoys  the  whole  community  in  general,  and 
not  some  particular  person.  2  Broom  &  Had.  Com.  (Wait's  Ed.)  460. 
Or,  as  otherwise  defined,  a  nuisance  is  public  when  it  affects  the  rights 
enjoyed  by  citizens  as  members  of  the  public,   and  to  which  every 
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citizen  is  entitled.  King  v.  Mo7'ris,  etc.,  R.  R.  Co.,  18  JST.  J.  Eq.  397. 
See,  dX'&o^Statex.  Coriimissionerg^etc.,  3  Hill  (S.  C),  149;  Lansing  v. 
Smith,  8  Cow.  146 ;  Commonwealth  v.  Smith,  6  Cush.  80 ;  Soltau  v. 
DeHeld,  2  Sim.  (N.  S.)  142;  Imperial  Gas-Light,  etc.,  Co.  v.  Broad- 
hent,  7  H.  L.  Cas.  600.  Anj^  thing  offensive  to  the  sight,  smell,  or 
hearing,  erected  or  carried  on  in  a  public  place  where  the  people  dwell 
or  pass,  or  have  a  right  to  pass,  to  their  annoyance,  is  a  public  nuisance 
at  common  law.  Hackney  v.  State,  8  Ind.  494.  So,  ijuriyrestures  are 
a  class  of  public  nuisances  that  result  from  an  inclosure  by  a  private 
party  of  a  part  of  tliat  which  belongs  to  and  ought  to  be  open  and 
free  to  the  enjoyment  of  the  public  at  large.  Gray  v,  Ayres,  7  Dana 
(Ky.),  375  ;  State  v.  Paid,  5  R.  I.  185  ;  Brown  v.  Perkins,  12  Gray, 
89.  Thus,  an  unauthorized  inclosure  of  a  part  of  a  highway  may  be 
a  purpresture  and  a  public  wrong,  whether  the  highway  be  one  by  land 
or  by  water.  Att.-Gen.  v,  Evart  Booming  Co.,  34  Mich.  462.  It  is, 
however,  to  be  observed  of  ?i purpresture  that  it  is  not  necessarily  a 
public  nuisance.  A  public  nuisance  must  be  some  thing  whicli  subjects 
the  public  to  some  degree  of  inconvenience  or  annoyance;  but  a  ])ur- 
jyresture  may  exist  without  putting  the  public  to  any  inconvenience 
whatever.    Id. 

A  public  nuisance  cannot  be  tolerated  on  the  ground  that  the  com- 
munity may  realize  some  advantages  from  it.  Works  v.  Junction  R. 
R.  Co.,  5  McLean  (C.  C),  425 ;  Rex  v.  Tindall,  6  Ad.  &E1. 143.  Nor 
can  its  existence  be  justified  nor  its  continuance  be  demanded  by  estab- 
lishing that  similar  nuisances  have  been  permitted.  People  v.  Mcdlory, 
2  Ilun  (N.  T.),  381 ;  S.  C,  4  Sup.  Ct.  (T.  &  C.)  567.  And  no  length 
of  time  will  render  a  public  nuisance  legal.  Rex  v.  Cross,  3  Camp.  227. 
^eepost,  782,  art.  9,  §2. 

The  following  instances  are  given  in  illustration  of  what  have  lieen 
declared  public  nuisances  by  the  courts  at  common  law :  A  public 
gaming  house  ( United  States  v.  Ismenard,  1  Cranch  [C.  C],  150 ;  Rex 
V.  Rogier,  1  B.  &  C.  272 ;  Blewett  v.  State,  34  Miss.  606) ;  places  of 
amusement  kept  for  gain  {Tanner  v.  Trustees,  5  Hill,  121);  cock-pits 
{Rex  V.  Howell,  3  Keb.  510);  lotteries  {Ex  p)arte  Blanchard,9  Nev. 
101)  ;  a  common  scold  {Commonwealth  v.  Mohn,  52  Penn.  St.  243; 
Commomoealth  v.  Harris,  101  Mass.  29) ;  a  powder  magazine,  erected 
in  a  populous  part  of  a  city,  in  whicli  large  quantities  of  gunpowder 
are  stored  {Cheatham  v.  Shearon,  1  Swan  [Tenn.],  213);  a  liouse  kept 
in  a  filtliy  and  negligent  condition,  so  as  to  endanger  the  public  health 
and  safety  {State  v.  Purse,  4  McCord  [S.  C],  472);  the  publication  of 
an  obscene  ncM^spaper  {State  v.  Hanson,  23  Tex.  232) ;  or  the  publica- 
tion of  an  advertisement  calculated  to  alarm  the  public  mind  unneces- 
YoL.  IV.—  92 
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sarilj  {State  v.  Cassidy,  6  Phil,  [Penn.]  S2) ;  tlie  exliibition  of  a 
stud-horse  in  a  public  street  {Nolin  x.  Mayor,  4  Yerg.  [Tenn.]  163) ; 
urinating  in  a  spring  at  which  the  public  are  accustomed  to  drink  {State 
V.  Ta/yJ-or,  29  Ind.  517)  ;  a  house  of  ill-fame,  or  bawdy  house  {Clem- 
entine V.  Statey  14  Mo.  112;  Common  Loealth  v.  Howe,  13  Gray,  26; 
State  V.  Maurer,  7  Clarke  [Iowa],  406) ;  a  disorderly  house  {State  v. 
Williams,  30  N.  J.  Law,  102 ;  Commonwealth  v.  Cobb,  120  Mass. 
356) ;  a  tippling  house  {State  \.  Stevens,  40  Me.  559)  ;  a  house  of  assig- 
nation {People  V.  Rowlands,  1  Wheel.  [C.  C]  286) ;  any  business  or 
act  which  calls  together  a  large  crowd  of  disorderly  people  in  a  public 
place.  Rex  v.  Moore,  3  B.  &  Ad.  184;  Commonioealth  Y.Milliman, 
13  Serg.  &  R.  403.  So,  any  thing  that  is  offensive  to  the  morals  of 
society  {Boom  v.  City  of  Utica,  2  Barb.  104) ;  or  any  act  that  injuri- 
ously affects  the  health  of  others  {Commonioealth  v.  Holmes,  17  Mass. 
336),  is  a  public  nuisance.  All  obstructions  of  a  highway,  or  encroach- 
ments thereon,  as  well  as  all  obstructions  of  navigable  streams,  or 
encroachments  on  the  rights  of  the  public  therein,  are  likewise  public 
nuisances.  Columhus  v.  Jaques,  30  Ga.  506  ;  State  v.  Atkinson,  24 
Yt.  448  ;  Turner  v.  Ringwood  Highway  Board,  L.  R.,  9  Eq.  Cas.  418  ; 
Peoiole  V.  YanderUlt,  26  IN".  Y.  (12  Smith)  287.  But  the  term  "  public 
nuisance  "  applies  only  to  something  occasioned  by  acts  done  in  viola- 
tion of  law.  A  work  which  is  authorized  bylaw  cannot  be  a  nuisance. 
Hincliman  v.  Patterson,  etc.,  R.  R.  Co.,  17  K.  J.  Eq.  75.  It  is  occa- 
sionally held,  that  if  a  railroad  prove  an  obstruction  to  the  street  and  a 
public  injury,  it  is  nevertheless  not  punishable  as  a  nuisance,  if  con- 
structed as  prescribed  by  the  charter.  Id.  But  if  not  so  constructed, 
it  is  a  punishable  nuisance  ;  and  a  j^arty  in  whose  possession  and  control 
a  railroad  is  placed,  with  power  to  continue  its  use,  is  equally  liable 
with  the  original  owner  for  a  nuisance  arising  from  the  manner  of  its 
construction.     Tate  v.  M.,  K.  &  T.  Railway  Co.,  64  Mo.  149. 

Profane  swearing  is  not  per  se  a  nuisance.  But  it  may  be  done  in 
such  a  manner  as  to  become  a  nuisance,  for  instance,  if  loud  and  con- 
tinued. State  V.  Pepper,  68  IsT.  C.  259  ;  S.  C,  12  Am.  Eep.  637 ; 
State  V.  Powell,  70  N.  C.  67  ;  State  v.  Graham,  3  Sneed  (Tenn.),  134. 

An  object  on  a  highway  calculated  to  frighten  a  horse  of  ordinary 
gentleness — as  for  instance  a  pile  of  stones — may  be  on  that  ground  a 
nuisance  Such  an  object  is  not  distinguishable  in  law  from  an  obstruc- 
tion M'hich  a  traveler  drives  against.  Clinton  v.  Howard,  42  Conn. 
295.     See  post,  734,  art.  2,  §  4. 

In  Maine  a  person  may  be  indicted  and  convicted  for  a  nuisance  in 
selling  cider  and  wine  made  from  fruit  grown  in  the  State,  for  tippling 
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purposes,  provided  the  jury  find  they  are  intoxicating  liquors.  State 
V.  Page,  66  Me.  418. 

The  person  who  erects,  as  well  as  the  person  who  maintains  a  public 
nuisance,  are  liable  to  indictment  therefor,  jointly  or  individually,  at 
tlie  election  of  the  prosecuting  officer.  PcndniddocK s  Case,  5  Coke  R. 
10.  > ;  Thomj_>so)i  v.  Glhson,  7  M,  &  W.  455  ;  People  v.  Erwin,  4  Denio, 
129.  And  if  an  individual  sustains  special  damage  to  himself,  beyond 
that  common  to  the  public  by  reason  of  a  public  nuisance,  he  may 
maintain  an  action  for  such  special  injury.  Barnes  v.  Hathorn,  54 
Me.  124;  Rose  v.  Groves,  5  M.  &  G.  613  ;  S.  C,  1  D.  &  L.  61. 

§  3.  Priyate  nuisances.  A  private  nuisance  is  defined  to  be  any 
thing  done  to  the  hurt  or  annoyance  of  the  lands,  tenements,  or  heredita- 
ments of  another.  2  Broom  &  Had.  Com.  (Wait's  Ed.)  220.  The 
injury,  in  case  of  a  private  nuisance,  is  confined  to  but  one  or  a  few 
persons.  Bex  v.  Lloyd,  4  Esp.  200.  The  erection  of  a  house  with  the 
eaves  projecting  over  the  lands  of  another  {Fay  v.  Prentice,  1  C- 
B.  828 ;  Aiken  v.  Benedict,  39  Barb.  400) ;  or  so  as  to  obstruct  the 
ancient  lights  of  another  {Soltau  v.  Delleld,  2  Sim.  [N.  S.]  143), 
is  a  private  nuisance.  And  a  party  whose  house  is  rendered  uncom- 
fortable for  habitation  by  the  odors  and  smoke  of  a  gas-house  may 
maintain  an  action  as  for  a  private  nuisance.  Ottawa  Gas- Light,  etc., 
Co.  V.  Tliompson,  39  Bl.  598.  So,  the  stopping  or  impeding  a  private 
way  is  a  private  nuisance.     Salter  v,  Taylor,  55  Ga.  310. 

ARTICLE  II. 

WHAT  ARE  ACTIONABLE  NUISAisTCES. 

Section  1.  In  general.  An  individual  may  recover  for  special  dam- 
ages from  an  injury  which  is  in  itself  a  nuisance.  Clark  v.  Pechhnm, 
10  B.  I.  35  ;  14  Am.  Rep.  654 ;  Greene  v.  Nunnemacher,  36  Wis.  60 ; 
Venard  v.  Cross,  8  Kans.  248 ;  Grigshy  v.  Clear  Lake  Water  Co.,  40 
Cal.  396.  Thus,  it  is  well-settled  law  that  the  obstruction  of  a  navi- 
gable river  is  a  public  nuisance  for  which  the  person  so  obstructing  is 
liable  to  indictment.  So  any  person  specially  injured  by  such  obstruc- 
tion may  maintain  a  special  action  on  the  case  to  recover  damages  for 
the  loss  sustained  by  him.  Dobson  v.  Sutton,  58  Eng.  Com.  Law,  991 ;  9 
Q.  B.  991 ;  Dudley  v.  Kennedy,  63  Me.  465.  Keeping  a  large  quantity 
of  gunpowder  in  a  building  unprotected,  and  situated  near  others,  is 
likewise  a  public  nuisance  ;  and  if  one  be  woimded  or  injured  by  its  ex- 
plosion, he  is  entitled  to  recover  damages  to  the  extent  of  his  loss  or 
wounds.     Myers  v,  Malcolm,  6  Hill,  292.     But  an  action  l>y  a  ]invate 
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individual  for  a  public  nuisance  does  not  lie  where  the  plaintiff  has 
suffered  no  particular  direct  damages,  or  peculiar  actual  loss.  And 
simply  cutting  off  his  facilities  for  making  a  new  entrance  to  his  lot 
from  a  public  street  is  held  not  to  be  sufficient  actual  damage.  Me- 
Lauchlin  v.  Charlotte,  etc.,  R.  R.  Co.,  5  Rich.  (S.  C.)  583. 

The  right  of  action  for  a  nuisance  does  not  depend  upon  the  degree 
of  the  injmy.  If  the  right  exist  at  all,  it  exists  as  well  for  a  slight  as 
for  a  great  injury.  Still,  the  injury  must  be  something  more  than  a 
fanciful  inconvenience,  a  question  of  mere  delicacy  or  fastidiousness, 
arising  from  elegant  and  dainty  habits  of  life.  Walter  v.  Selfe,  4 
Eng.  L.  &  Eq.  22.  And  see  Cleveland  v.  Citizens'  GasrLiyht  Co.,  20 
N.  J.  Eq.  209.  It  must  be  a  clear  and  plain  interference  ivith  ordinary 
comforts  or  enjoyments.  Id.  For  example,  the  owner  of  a  costly  house, 
upon  a  fashionable  street,  might  regret  to  see  the  proprietor  of  an  ad- 
joining lot  erect  thereon  a  row  of  mean  and  unsightly  tenements,  but  he 
would  have  no  legal  right  of  complaint.  See  PicTcard  v.  Collins,  23 
Barb.  444.  And  it  is  said  that,  where  great  works  are  carried  on,  which 
are  the  means  of  developing  the  national  wealth,' persons  must  not  stand 
on  extreme  rights,  and  bring  actions  for  every  petty  annoyance.  Tip- 
ping V.  St.  Helen's  Smelting  Co.,  11  Jur.  (E.  S.)  785  ;  4  E.  &  S.  608.  If, 
however,  a  business  is  established  which  sends  into  a  neighboring  house 
smoke  and  vapor,  or  offensive  odors,  or  dust  and  dirt,  to  a  degree  which 
renders  it  uncomfortable  as  a  habitation,  the  proprietor  has  a  right  of 
action,  and  would  be  entitled  to  damages  in  proportion  to  the  degree  of 
the  injury.  See  post,  750,  751,  §§  10,  11, 12.  And  exciting  constant  and 
reasonable  apprehension  of  danger,  although  no  actual  injury  has  been 
occasioned,  is  an  actionable  nuisance.  See  Chatham  v.  Shearon,  1  Swan 
(Tenn.),  213;  Barnes  v.  Hathorn,  54  Me.  124  ;  Wolcott  v.  Melick,  3 
Stockt.  (IS".  J.)  208.  Thus  by  means  of  blasting  rocks,  "  all  persons  on 
or  about  the  premises  of  the  plaintiff  were  kept  in  continual  fear  and 
jeopardy,  rendering  a  proper  attention  to  business  full  of  fear  and 
danger,"  etc.,  it  would  constitute  a  nuisance,  and  as  such  would  form 
a  proper  ground  for  an  action  on  the  case.     Scott  v.  Bay,  3  Md.  431. 

To  support  an  action  for  damage  occasioned  Ijy  a  nuisance,  it  is  not 
necessary  that  the  damage  sustained  shall  have  been  direct  /  it  is  suf- 
ficient if  it  was  consequential.  Thus,  the  erection  of  a  dam,  in  a  navi- 
gable stream,  so  as  to  obstruct  the  plaintiff's  raft,  is  a  sufficient  damage. 
Hughes  v.  Heiser,  1  Binn.  (Penn.)  463.  And  see  Seeley  v.  Bishop,  19 
Conn.  128;  Yolo  v.  Sacramento,  36  Cal.  193.  Nor  can  the, motive 
with  which  the  act  is  done  have  any  bearing  upon  the  question. 
See  Fletcher  v.  Rylands,  L.  R.,  1  Exch.  265  ;  S.  C.  affinned,  3  id.  352  ; 
Chatfield  v.  Wilson,  28  Yt.  49.     The  question  for  the  court  to  deter- 


mine  is,  whether  the  act  claimed  to  be  a  nuisance  is  such  as  the  party 
has  no  la^^^ful  right  to  do.  Att.-Gen.  v.  Sheffield  Gas  Co.,  3  DeG.  M. 
&  G.  304;  19  Eng.  L.  &  Eq.  639. 

Where  the  gravamen  of  an  action  is  the  continuance  of  a  nuisance, 
the  suit  will  lie  even  after  the  original  right  of  action  for  its  creation 
has  been  barred  by  the  statute  of  limitations.  McGonnel  v.  KiUbe,  29 
111.  483 ;   Roherts  v.  Bead,  16  East,  215  ;  Staples  v.  Spring,  10  Mass.  72. 

§  2.  Support  of  laud.  See  ante,  tit.  J^egllgence.  In  the  case  of 
land,  which  is  fixed  in  its  place,  each  owner  has  the  absolute  right  to 
have  his  land  remain  in  its  natural  condition,  unaffected  by  any  act  of 
his  neighbor;  and,  if  the  neighbor  digs  upon  or  improves  his  own  land 
so  as  to  injure  his  right,  the  other  may  maintain  an  action  against  him, 
without  proof  of  negligence.  Richardsan  v.  Vermont  Central.  R.  R. 
Co.,  25  Yt.  465  ;  Shafer  v.  Wilson,  44  Md.  281 ;  Marvin  v.  Brewster 
Iron  Mini7ig  Co.,  55  K  Y.  (10  Sick.)  538;    S.  C,  14  Am.  Eep.  322. 

And  the  fact  that  the  defendant  was  not  the  owner  of  the  adjoining 
land  affords  him  no  exemption.  Nicldin  v,  Williams,  10  Exch.  259. 
But  this  right  of  property  is  only  in  the  land  in  its  natural  conditian, 
and  the  damages  in  such  an  action  are  limited  to  the  injury  to  the  land 
itself,  and  do  not  include  any  injury  to  buildings  or  improvements 
thereon.  Thus,  one  who  digs  a  pit  on  land  so  that  by  the  operation  of 
natural  and  ordinary  causes,  which  he  takes  no  precaution  to  guard 
against,  the  land  of  another  falls  into  the  pit,  is  liable  to  an  action  by 
the  latter  for  the  injury  to  his  land  in  its  natural  condition  (see  cases 
cited  above),  but  not  for  injmies  to  buildings  or  improvements  thereon, 
such  as  fences  and  shrubbery,  without  proof  of  a  right  by  grant  or  pre- 
scription in  the  plaintiff  (see  Wijatt  v.  Harrison,  3  B.  &  Ad.  871  ; 
Bonomi  v.  BacJchouse,  El.  Bl.  &  El.  622 ;  9  II.  L.  Cas.  503),  or  of 
actual  negligence  on  the  part  of  the  defendant.  Gilmore  v.  Driscoll^ 
122  Mass.  199.  And  see  CJiarless  v.  Rankin,  22  Mo.  566;  Beard  v. 
Murphy,  37  Yt.  99;  Panton  v.  Hollamd,  17  Johns.  92;  Shrieve  v. 
Stokes,  8  B.  Monr.  (K^-.)  453.  And  cases  of  subjacent  support  are 
controlled  by  the  same  principles  as  those  of  lateral  support.  Hum- 
phries V.  Brogden,  12  Q.  B.  739.  All  tliat  can  be  claimed  by  the 
owner  of  the  surface,  under  the  right  of  subjacent  support,  is  that  no 
physical  injury  be  wrought  to  tlie  surface  in  its  natural  state,  or,  as 
contemplated  at  the  time  of  the  grant.  A  mine  owner  is  not  bound  to 
support  buildings  subsequently  erected.  Marvin  v.  Brewster  Iron 
^lining  Co.,  55  N.  Y.  (10  Sick.)  538  ;  S.  C,  14  Am.  Eep.  322.  And 
see  Wakefield  v.  Duke  of  Bucclciich,  L.  R.,  4  Eq.  Cas.  613 ;  Salisbury 
V.  Gladstone,  9  H.   L.   Cas.   692.    Ant^:,  vol.  2,  720,  722 ;  vol.  3,  709. 

§  3.  Party  walls.     See  ante,  Yol.  2,  722,  ei  seq.     By  the  common 
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law,  a  "  party  wall,"  in  the  legal  sense  of  the  term,  can  only  exist  by 
virtue  of  statutory  provisions,  grant,  or  prescription.  See  List  v.  Horn- 
hrooJi,  2  W.  Ya.  340;  Bice  v.  Boherts,  24  Wis.  461;  S.  C,  1  Am. 
Rep.  195.  In  Pennsylvania,  see  Boherts  v.  Bye,  30  Penn.  St.  375;  in 
Iowa,  see  Bertram  v.  Curtis,  31  Iowa,  40  ;  and  in  many  of  the  large 
cities  of  the  country,  the  rights  and  liabilities  of  parties  in  reference  to 
party  walls  are  regulated  by  statute.  See  Haines  v.  Drips,  2  Pars.  Sel. 
Cas.  (Penn.)  236  ;  Ferguson  v.  Yan  Dyhe,  2  Phil.  (Penn.)  168  ;  Fierce 
V.  Lermn,  2  Houst.  (Del.)  519  ;  Nash  v.  Kemp,  49  How.  (N.  Y.)  522 ; 
Miller  V.  Elliott,  5  Cranch  (C.  C),  543. 

When  the  owners  of  adjoining  lots,  by  agreement,  construct  a  wall 
partly  on  each  lot,  for  the  common  support  of  their  buildings,  the  wall 
so  constructed,  if  used  as  such  for  twenty  years,  is  a  party  wall,  in  the 
legal  sense  of  the  term,  and  the  owner  of  each  house  has  an  easement, 
for  its  support,  in  that  portion  of  the  wall  which  stands  on  the  adjoin- 
ing lot.  ^Yebster  v.  Stevens,  5  Duer  (N.  Y.),  553.  So,  when  the  owner 
of  two  adjoining  lots  erects  a  building  on  each,  with  a  wall  partly  on 
each  lot,  for  their  common  support,  a  conveyance,  by  him,  of  either  lot, 
conveys,  with  the  building,  an  easement  for  its  support  on  that  part  of 
the  wall  which  stands  on  the  other  lot.  Id.  ;  Eno  v.  Bel  Yecchio,  4 
id.  53.  In  all  cases  where  such  an  easement  exists,  neither  owner  or 
occupant  can  interfere  with  the  wall,  to  the  detriment  of  the  other, 
without  his  assent.  Id.  See,  also,  Broohs  v.  Curtis,  50  N.  Y.  (5  Sick.) 
639;  S.  C,  10  Am.  Rep.  545.  And  the  easement  is  held  to  exist  so 
long  as  the  wall  continues  to  be  sufficient  for  the  purpose,  and  the  re- 
spective buildings  remain  in  a  condition  to  need  and  enjoy  the  sup- 
port ;  but  that  it  ceases  with  the  state  of  things  which  had  created  it, 
and  that  there  is  no  right  in  either  party,  in  case  the  other  refuses  to 
co-operate,  to  rebuild  the  wall  and  claim  contribution.  Fartridge  v. 
Gilbert,  15  N.  Y.  (1  Smith)  601 ;  Sherred  v.  Cisco,  4  Sandf.  (N.  Y.) 
480 ;  Orman  v.  Bay,  5  Fla.  385.  But  see  Glen  v.  Bavis,  35  Md. 
208  ;  S.  C,  6  Am.  Rep.  389 ;  Hunt  v.  Harris,  19  C.  B.  (N.  S.)  13. 

§  4.  Highway S;,  oll)structions  iu.  ^eep>ost,i\i.Ways.  A  highway 
is  a  public  way  for  the  use  of  the  public  in  general,  for  passage  and 
traffic,  without  distinction.  Starr  v.  Camden,  etc.,  B.  B.  Co.,  4  Zabr. 
(N.  J.)  592.  The  restrictions  upon  its  use  are  only  such  as  are 
calculated  to  secure  to  the  general  public  the  largest  practicable  benefit 
from  the  enjoyment  of  the  easement,  and  the  inconveniences  must  be 
submitted  to  when  they  are  only  such  as  are  incident  to  a  reasonable 
use  under  impartial  regulations.  But  any  unreasonable  obstruction  of  a 
highway  is  a  common  nuisance,  and,  being  a  wrong  of  a  j^ublic  nature, 
the  remedy  is  by  indictment.     Bex  v.  Bussell,  6  East,  427 ;  Beople  v. 
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Cunningham^  1  Denio,  524.  It  is  not  in  itself  a  ground  of  civil  action 
by  an  indi^adual,  unless  he  has  suffered  from  it  some  special  and  par- 
ticular damage,  which  is  not  experienced  in  common  with  other  citi- 
zens. In  such  case,  the  actual  damage  constitutes  the  gist  of  the  action, 
and  must  be  averred  and  proved.  Stetson  v.  Faxon^  19  Pick.  147 ; 
Mayor ^etc.^  of  Baltimore  v.  Marriott^  9  Md.  160,  ITS;  Hmick  v. 
Wachter,  34  id.  265  ;  S.  C,  6  Am.  Rep.  332.  See,  also,  Dawson  v. 
St.  Paul  Fire  Im.  Co.,  15  Minn.  136 ;  S.  C,  2  Am.  Rep.  109. 

Any  unauthorized  excavation  made  in  a  street  of  a  city  is  a  nuisance, 
and  all  persons  who  continue,  or  in  any  way  become  responsible  for  it, 
are  liable  to  any  person  who  is  injured  thereby,  while  passing  lawfully 
over  the  street.  Irvine  v.  Wood,  51  K  Y.  (6  Sick.)  224;  S.  C,  10 
Am.  Rep.  603.  So,  the  cornice  of  a  building  which  projects  over  a 
sidewalk  in  a  city,  and  wliieh  is  being  constructed  in  such  a  manner  as 
to  be  dangerous  to  persons  using  the  sidewalk,  is  a  nuisance.  Grove  v. 
F(yrt  Wayne,  45  Ind.  429 ;  S.  C,  15  Am.  Rep.  262.  And  the  erection 
of  a  building  in  the  center  of  a  street,  to  be  used  for  a  market  for 
meat,  fish,  etc.,  and  as  a  pound  for  confining  swine  and  other  animals, 
and  as  a  jail,  in  front  of  places  of  business  or  private  residence,  would 
be  both  a  public  and  a  private  nuisance.  LutterloTi  v.  Mayor  of  Cedar 
Keys,  15  Fla.  306.  See,  also,  RobhiTis  v.  Jones,  15  C.  B.  (N.  S.) 
221  ;  Rxinyon  v.  Bordins,  2  Green  (E.  J,  L.),  472 ;  Smith  v.  State,  6 
Gill  (Md.),  425  ;  Commonwealth  v.  Wentworth,  1  Bright.  (Penn.)  318. 
A  railway  constructed  in  a  public  street  of  a  city,  without  authority  of 
law,  is  a  continuous  obstruction,  which  amounts  to  a  public  nuisance. 
Denver,  etc.,  Railway  Co.  v.  Denver  City  Railway  Co.,  2  Col.  T.  673. 
The  collection  of  a  crowd  in  a  public  street,  by  means  of  loud  and 
indecent  language,  is  a  public  nuisance  {Barker  v.  Commonwealth,  19 
Penn.  St.  412)  ;  but  "  making  a  speech  "  in  a  public  street  is  not  2>^^ 
se  a  nuisance  {Fairhanks  v.  Kerr,  70  id.  86 ;  S.  C,  10  Am.  Re]).  664); 
and  the  ordinary  obstruction  of  a  street  by  a  lawful  procession,  and  the 
noise  of  a  drum  and  fife  therein,  are  not  per  se  a  nuisance.  State  v. 
Hughes,  72  N.  C.  25. 

It  has  been  held  that  an  object  within  the  limits  of  a  highway, 
naturally  calculated  to  frighten  horses  of  ordinary  gentleness,  jnay  be 
on  that  ground  a  nuisance.  Foshay  v.  Glen  Haven,  25  Wis.  2SS  ;  S. 
C,  3  Am.  Rep.  73;  Cli/ntcm,  v.  Ilowa/rd,  42  Conn.  295.  Thus,  a  tent 
in  a  highway  likely  to  frighten  horses  was  held  to  be  a  nuisance  under 
a  statute  requiring  towns  to  keep  their  highways  "  in  good  and  suflicient 
repair  "  {Ayer  v.  Norwich,  39  Conn.  376 ;  S.  C,  12  Am.  Rep.  396) ; 
and  a  steam  roller  used  in  repairing  streets,  and  left  by  the  wayside 
over  Sunday,  frightened  the  plaintiff's  horse,  and  the  court  held  it  to 
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be  a  nuisance.  Young  v.  New  Haven,  39  Conn.  335.  See,  also,  Judd 
V.  Fargo,  107  Mass.  264.  So,  the  plaintiff's  horse  was  frightened  by 
the  blast  from  a  steam  whistle  on  the  defendant's  mill,  situated  some 
fifty  feet  from  the  highway,  and  the  defendant  Avas  held  liable.  Knight 
V.  Goodyear,  etc.,  Co.,  38  Conn.  438  ;  S.  C,  9  Am.  Kep.  406.  And  see 
Smith  V.  Stokes,  4B.  &  S.  84 ;  Watkins  v.  Beddin,  2  Fost.  &  F.  629. 
On  the  other  hand  it  is  said  that  the  bringing  of  an  unsightly  object 
into  the  common  highway  is  no  more  of  a  wrong  because  of  its  ten- 
dency to  frighten  horses  of  ordinary  gentleness,  than  is  the  construction 
of  a  bridge  over  a  river  a  wrong,  because  of  its  tendency  to  delay  ves- 
sels. The  one  may  be  a  wrong,  under  some  circumstances,  and  so  may 
the  other ;  but  it  is  equally  true  that  both  may  be  proper  and  lawful 
under  other  circumstances.  It  was  accordingly  held,  that  a  steam  engine 
as  a  means  of  locomotion  in  a  highway  is  not  necessarily  a  nuisance. 
Macomler  v.  Nichols,  34  Mich.  212;  22  Anu  Rep.  522.  So,  it  is  held 
that  a  railroad  company  whose  road  passes  over  a  highway  by  a  bridge 
is  not  liable'  to  a  traveler  in  the  highway  for  damage  caused  by  the  fright 
of  his  horse  at  the  noise  made  by  a  train  of  cars  passing  over  the  bridge 
in  the  customary  manner.  Fawor  v.  Boston,  etc.,  B.  B.  Co.,  114 Mass. 
350  ;  S.  C,  19  Am.  Rep.  364.  But  a  railway  company  was  held  liable 
for  injuries  sustained  by  a  traveler,  driving  a  horse  upon  a  highway 
with  due  care,  through  a  fright  of  the  horse  occasioned  by  a  derrick 
which  the  company  maintained  projecting  over  the  highway,  so  as 
naturally  to  frighten  passing  animals,  although  the  derrick  was  main- 
tained for  the  purpose  of  loading  and  unloading  freight  on  the  cars. 
Jones  V.  Housatanic  B.  B.  Co.,  107  Mass.  261.  See,  also.  Hardy  v. 
Keene,  52  N,  H.  370  ;  Morse  v.  Bichmond,  41  Yt.  435.  And  a  water 
wheel  near  to  and  in  view  of  a  highway,  so  as  to  frighten  horses 
passing  it,  was  held  to  be  a  nuisance.  House  v.  Metcalf,  27  Conn. 
631. 

Dangerous  pits,  excavations,  precipices,  walls,  stones,  or  other  ob- 
structions, situated  without  the  limits  of  the  located  highway,  bat  so 
near  it,  and  so  situated  that  they  would,  without  barriers  or  guards, 
endanger  the  safety  of  passengers  using  the  traveled  or  made  part  of 
the  road,  with  ordinary  care  and  diligence,  are  nuisances.  Davis  v. 
Hill,  41 N.  H.  329  ;  Jones  v.  Waltham,  4  Cush.  299  ;  Fisher  v.  Thirkell, 
21  Mich.  1 ;  4  Am.  Rep.  422 ;  Hays  v.  Gallagher,  72  Penn.  St.  136  ; 
Atlantic,  etc.,  B.  B.  Co.  v.  Wood,  48  Ga.  565  ;  Portland  v.  Bichard- 
son,  54  Me.  46.  And  digging  post-holes  in  a  street  and  leaving  them 
unguarded  is  a  public  nuisance,  although  in  a  part  of  the  street  not 
used,  nor  susceptible  of  use  by  the  public,  by  reason  of  natural  obstruc- 
tions therein.   Commonwealth  v.  King,  13  Mete.  115  ;  Wright  v.  Saund- 
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ers,  65  Barb.  214;  S.  C.  affirmed,  36  How.  136;  3  Keyes,  323.  So, 
where  a  person  has  been  properly  authorized  to  make  an  excavation 
in  a  street,  he  is  bomid  to  do  it  in  a  careful  manner,  and  to  see  that 
it  is  properly  and  carefully  covered,  so  as  to  make  the  street  as  safe  for 
passage  as  before.  Irvine  v.  Wood,  51  X.  Y.  (6  Sick.)  224 ;  S.  C,  10 
Am.  Kep.  603 ;  Homan  v.  Stanley,  ^^  Pemi.  St.  464  ;  5  Am.  Kep.  389  ; 
WUteliouse  v.  Fellowes,  10  C.  B.  (IS".  S.)  765. 

It  is  a  nuisance  to  set  shade  trees  in  a  street  or  highway  without 
authority,  but  if  they  are  permitted  to  remain  for  the  period  of  twenty 
years,  it  will  be  presumed  they  were  planted  by  lawful  authority.  Bliss 
V.  Ball,  99  Mass.  597.  So,  the  obstruction  of  a  public  street  or  high- 
way by  teams,  carts,  carriages,  and  the  like,  continuing  constantly  or 
in  close  succession  at  a  man's  store,  warehouse,  or  manufactory,  although, 
for  the  purposes  of  his  trade,  constitutes  a  public  nuisance.  Bex  v. 
Bussell,  6  East,  427.  A  placard,  paraded  or  posted  in  a  public  street, 
and  calculated  to  injure  the  business  of  one  occupying  a  building 
thereon,  is  likewise  a  nuisance.  Gilhert  v.  MicMe,  5  JS^.  Y.  Leg.  Obs. 
10;  S.  C,  4  Sandf.  Ch.  357;  Sjxdl  v.  Massey,  2  Stark.  559.  And  it 
is  held  to  be  a  nuisance  to  keep  a  dangerous  and  vicious  dog,  known 
to  be  such,  so  near  the  highway  as  to  endanger  the  safety  of  those 
passing  lawfully  by.      Grainger  v.  Flnlay,  1  Ir.  C.  L.  411. 

A  reasonable  necessity  will  justify  actions  which  would  otherwise  be 
nuisances.  Thus,  although  no  man  has  a  right  to  throw  wood  or  stones 
into  the  street  at  his  pleasure,  yet,  inasmuch  as  fuel  is  necessary,  one 
may  throw  wood  into  the  street  for  the  purpose  of  having  it  carried  to 
his  house,  and  it  may  lie  there  for  a  reasonable  time.  So,  because 
building  is  necessary,  stones,  brick,  lime,  sand  and  other  materials  may 
be  placed  in  the  street,  provided  it  be  done  in  the  most  convenient 
manner.  Wood  v.  Mears,  12  Ind.  515 ;  Jackson  v.  Schmidt,  14  La. 
Ann.  806;  Gushing  v.  Adams,  18  Pick.  110.  On  the  same  principle 
a  merchant  may  have  his  goods  placed  in  the  street,  for  the  purpose 
of  removing  them  to  his  store  in  a  reasonable  time.  But  he  has  no 
right  to  keep  them  in  the  street  for  the  purpose  of  selling  them  there, 
because  thei'o  is  no  necessity  for  it.  People  v.  Cunninghain,  1  Denio, 
524.  See,  also,  Commonwealth  v.  Passmore,  1  Serg.  &  R.  219  ;  Clarlx  v. 
Fry,  8  Ohio  St.  358  ;  Palmer  v.  Silverthorn,  32  Penn.  St.  ^,5 ; 
Northrop  v.  Burrows,  10  Abb.  Pr.  (N.  Y.)  365 ;  Thorpje  v.  Brumjitt, 
L.  R.,  8  Ch.  App.  650  ;  S.  C,  6  Eng.  R.  554. 

Any  trade  or  l)usincss  carried  on  near  a  public  road  or  highway, 
which  produces  noxious  or  otfensive  smells,  to  the  annoyance  of  per- 
sons traveling  along  the  i^ublic  road,  is  a   common   nuisance,   and    is 
indictable,     Bex  v.  Neil,   2   Carr.   vfe  P.  485  ;   Cortunonwcalth  v.  Up- 
VoL.  IV.—  93 
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ton,  6  Gray,  473,  Nor  is  it  necessary  that  the  smells  should  be  injuri- 
ous to  health.  It  is  sufficient,  if  they  be  offensive  to  tlie  senses. 
State  V.  Wdherall,  5  Harr.  (Del.)  487. 

§  5.  Water  aud  water-courses.  Prima  facie  every  proprietor 
npon  each  bank  of  a  stream  is  entitled  to  the  land,  covered  with  water 
in  front  of  his  bank,  to  the  middle  thread  of  the  stream.  In  virtue  of 
this  ownership  he  has  a  right  to  the  use  of  the  water  flowing  over  it  in 
its  natural  current  without  diminution  or  obstruction.  See  ante,  Yol. 
1,  title  Boundaries.  But,  strictly  speaking,  he  has  no  property  in  the 
water  itself,  but  a  simple  use  of  it,  as  it  passes  along.  Mason  v.  Hill^ 
5  Barn.  &  Ad.  1 ;  Clinton  v.  Myers,  46  IS^.  Y.  (1  Sick.)  511 ;  S.  C,  7 
Am.  Rep.  373 ;  Davis  v.  Getchell,  50  Me.  604  ;  Hayes  v.  Waldron, 
44  ]^.  H.  584.  The  consequence  of  this  principle  is,  that  no  proprietor 
has  a  right  to  use  the  water  to  the  prejudice  of  another  (Id. ;  Tyler  v. 
Wilkinson,  4  Mason  [C.  C],  397),  and  if  he  does  so  use  it,  it  is  an 
actionable  nuisance.  Plmnleigh  v.  Dawson,  1  Gilm.  (111.)  544.  A 
rij)arian  proprietor  has,  however,  the  right  to  use  the  water  wdiich  flows 
by  or  througli  his  lands  for  the  gratification  of  natural  wants,  even 
though  the  entire  stream  is  thei*eby  consumed.  Stein  v.  Burden,  29 
Ala.  127 ;  Blanoliard  v.  Baker,  8  Me.  253.  h.vA  where  the  stream 
is  small,  and  does  not  furnish  water  more  than  sufficient  to  supply  the 
natural  wants  of  the  different  proprietors  living  on  it,  none  of  the  pro- 
prietors can  use  the  water  for  either  irrigation  or  manufacturing  pur- 
poses. Evans  v.  Merriweaiher,  3  Scam.  (lU.)  492 ;  Arnold  v.  Foot, 
12  Wend.  330.  If  the  stream  is  more  than  sufficient  to  supply  natural 
w^ants,  and  insufficient  to  supply  water  power  to  each  proprietor  on  the 
stream,  for  manufacturing  purposes,  and  there  is  no  contract  or  grant, 
neither  proprietor  has  a  right  to  use  all  the  water.  All  have  a  right 
to  participate  in  its  benefit,  and  an  action  will  lie  against  a  i^arty  who 
diverts  or  consumes  the  whole  of  the  stream.  Id. ;  Bliss  v.  Kennedy, 
43  111.  67,  73.  And  see  Swindon  Waterworks  Co.  v.  Wilts,  etc.,  Nav. 
Co.,  L.  R,  7  H.  L.  697;  S.  C,  14  Eng.  Rep.  86. 

Wliere  a  right  to  use  the  water  of  a  stream  in  a  particular  manner 
has  been  acquired  by  prescription,  such  right  is  measured  by  the  ex- 
tent of  the  previous  enjoyment,  and  the  mode  and  manner  of  the  user 
cannot  be  materially  varied  to  the  injury  of  others,  unless  the  use,  as 
changed,  has  been  continued  for  a  period  of  twenty  years.  Prentice 
V.  Geiger,  9  Hun  (N".  Y.),  350.  And  see  Bucklin  v.  Tr^cell,  54  N.  H. 
122 ;  Croshy  v.  Bessey,  49  Me.  539.  Thus,  where  the  right  acquired 
by  prescription  was  to  use  "flush  boards"  on  a  dam  for  a  few  months 
in  the  year  only,  their  use,  or  the  use  of  any  equivalent,  at  other  times 
was  held  to  be  unjustified  by  the  prescription,  and  that  the  parties  in- 
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jured  were  entitled  to  damages  arising  from  tlie  use  of  snch  flush  boards 
at  times  when  the  defendant  had  not  been  accustomed  to  use  them. 
Marcly  v.  Sh^dts,  29  I^.  Y.  (2  Tiff.)  346.  And  see  Baldwin  v.  Calk- 
ins, 10  Wend.  169. 

It  is  an  ancient  and  well-established  principle,  that  water  cannot  be 
lawfully  diverted,  unless  it  is  returned  again  to  its  accustomed  channel 
before  it  passes  the  land  of  the  proprietor  below.  Running  water  is 
not  susceptible  of  an  appropriation  which  will  justify  the  diversif)n  or 
unreasonable  detention  of  it.  Blanchard  v.  Baker,  8  Me.  253.  And 
see  Well)  v.  Portland  Manuf.  Co.,  3  Sumn.  (C.  C.)  189 ;  BeaUy  v. 
Shaw,  6  East,  208  ;  Shields  v.  Arndt,  4  ISf.  J.  Eq.  234 ;  Norton  v.  Yol- 
entine,  14  Yt.  239.  Even  where  there  is  an  underground  flow  of 
water,  so  well  deflned  as  to  be  a  constant  stream,  the  owner  of  the 
land  through  which  it  flows  has  no  right  to  divert  it  to  the  injury  of 
the  person  on  whose  land  it  comes  to  the  surface  as  a  spring.  ^Y}^eatley 
v.  Bavgh,  25  Fenn.  St.  528 ;  Dickinson  v.  Canal  Co.,  7  Exch.  282. 
And  a  land-owner  may  not  negligently  or  maliciously  divert  eveTT  an 
unknown  subterranean  stream,  to  the  damage  of  a  lower  proprietor ; 
but  he  may  drain,  mine,  or  quarry,  though  in  so  doing  he  interferes 
with  the  flow  of  water  in  hidden,  unknown  underground  channels. 
Ilaldeman  v.  Bruckhart,  45  Penn.  St.  514;  Chase  y.  Silverstone,  62 
Me.  175 ;  S.  C,  16  Am.  Eep.  419 ;  Brown  v.  Illius,  27  Conn.  84 ; 
Yillage  of  Delhi  v.  Youmans,  50  Barb.  31  ;  S.  C.  affirmed,  45  N. 
Y.  (6  Hand)  362 ;  6  Am.  Eep.  100. 

And  any  diversion  of  running  water,  not  injuriously  affecting  other 
proprietors,  is  allowable.  Ford  v.  Whitlock,  27  Yt.  265.  So,  in  gen- 
eral, the  use  of  streams  of  water  for  domestic,  agricultural  and  manu- 
facturing purposes  being,  to  some  extent,  of  public  right,  an  action  for 
a  nuisance  caused  by  an  obstruction  or  diversion  of  the  water  of  a 
stream  for  any  such  purpose  will  not  lie  unless  the  damage  occasioned 
thereby  is  real,  material  and  svhstantial.  McElroy  v.  Gohle,  6  Ohio 
St.  187.  But  see  Chatfield  v.  Wilson,  27  Yt.  670,  in  which  case  it  is 
held  that  the  wrongful  diversion  of  a  stream  of  water  implies  some 
damage,  though  merely  nominal. 

Where  a  right  to  the  use  of  a  certain  quantity  of  water,  to  be  taken 
from  a  running  stream,  is  acquired  under  a  grant  from  the  United 
States  government,  Avitliout  restriction  as  to  the  phice  of  diversion,  the 
mode  of  using  the  water,  or  the  place  from  which  it  is  to  be  taken,  may 
be  changed  from  time  to  time,  so  long  as  the  rights  of  others  are  not 
affected  injuriously  by  the  change.  Kiddv.  Laird,  15  Cal.  161.  And 
see  Butte,  etc.,  Co.  v.  Morgam^,  19  id.  609. 

As  it  regards  ordinary  water-courses,  a  riparian  proprietor  has  no 
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right,  for  liis  own  pi'otection  or  convenience,  to  build  any  thing  which 
in  times  of  ordinary  flood  will  throw  the  water  on  the  grounds  of  an- 
other proprietor  so  as  to  overflow  and  injure  them.  See  Scratton  v. 
Brown,  4  B.  &  C.  485  ;  Jones  v.  Soulard,  24  How.  (TJ.  S.)  41.  Thus, 
a  riparian  proprietor  on  a  river  built  a  breakwater  to  prevent  the 
waters  encroaching  upon  his  land,  which  had  the  effect  to  throw  the 
current  over  upon  and  wash  away  the  proprietor's  lands  opposite,  and 
he  was  held  to  be  liable  in  an  action  on  the  case.  Gerrish  v.  Clough, 
48  N.  H.  9 ;  S.  C,  2  Am.  Rep.  165.  And  it  is  held  that  every  flow- 
ing back,  or  throwing  water  upon  the  land  of  another,  is  such  an  act 
as  entitles  the  individual  injured  to  his  action  {Strout  v.  MiUbridge^ 
45  Me.  76 ;  Broivn  v.  Bowen,  30  N.  Y.  [3  Tiff.]  53Y) ;  and  although 
the  act  of  the  one  person  may  be  in  itself  lawful,  yet,  if  in  its  conse- 
quences it  necessarily  damages  the  property  of  another,  the  party  oc- 
casioning the  damage  is  liable  to  make  reparation  commensurate  with 
the  injury  he  has  caused.  Stout  v.  Mo  Adams,  2  Scam.  (111.)  67.  And 
see  Bitdd  v.  Williams,  43  IlL  385 ;  Lee  v.  Pemhrohe,  57  Me.  481 ;  S. 
C. ,  2  Am.  Rep.  59. 

A  company  which  purchases  the  land  of  a  riparian  owner  stands  in 
the  same  situation  as  he  did  with  respect  to  the  water  rights  connected 
with  that  land.  Swindon  Waterworks  Co.  V;  Wilts,  etc..  Canal  NoAii- 
gation  Co.,  L.  R.,  7  H.  L.  Cas.  697 ;  S.  C,  14  Eng.  R.  86. 

§  6.  Surface  water.  A  mere  right  of  drainage  over  the  general 
surface  of  land  is  very  different  from  the  right  to  the  flow  of  a  stream 
or  brook  across  the  premises  of  another ;  and  as  a  general  rule,  no 
action  will  lie  for  the  interruption  of  mere  surface  drainage.  Ashley 
V.  Wolcott,  11  Cush.  192 ;  Parks  v.  NeivUiryport,  10  Gray,  28 ; 
Gould  V.  Booth,  QQ  N.  Y.  (21  Sick.)  62;  Boidshy  v.  Speer,  31  N. 
J.  Law,  351.  See  Bassett  v.  Salisbury  Manuf.  Co.,  43  N.  H.  569. 
When  the  situation  of  two  adjoining  fields  is  such  that  the  water, 
falling  or  collected  by  melting  snows  upon  one,  naturally  descends 
upon  the  other,  it  must  be  suffered  by  the  owner  of  the  lower  one  to  be 
discharged  upon  his  land,  if  desired  by  the  owner  of  the  upper  one. 
Kauffman  v.  Griesemer,  26  Penn.  St.  407 ;  Oglmrri  v.  Connor,  46 
Cal.  346 ;  S.  C,  13  Am.  Rep.  213 ;  Butler  v.  Feck,  16  Ohio  St.  334. 
The  owner  of  the  higher  field  is  not,  however,  obliged  in  all  cases  to 
permit  the  surface  water  to  flow  upon  the  lower  field.  He  has  the 
right  to  level,  grade,  drain  and  improve  his  lands ;  and  if  by  so  doing 
the  surface  water  is  retained  upon  his  own  land,  or  disj^ersed  in  other 
directions  so  as  not  to  flow  upon  the  lower  adjacent  field,  the  owner  of 
the  latter  field  has  no  remedy  against  him.  Waffle  v.  I^ew  York  Cen- 
tral B.  R.  Co.,  58  Barb.  413 ;  S.  C.  afiirmed,  53  N.  Y.  (8  Sick.)  11 ;  Mil- 
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Jer  V.  Zaubach,  47  Penn.  St.  154  ;  Rawstron  v.  Tmjloi\  11  Excli.  369 ; 
Chasemore  v.  Richards,  7  II.  L.  Cas.  349 ;  Wilson  v.  City  of  New 
Bedford,  108  Mass.  201  ;  S.  C,  11  Am.  Eep.  352.  So,  the  owner  of 
the  lower  field  has  the  right,  in  the  improvement  thereof,  to  fill  the 
same  up,  and  if  by  so  doing  the  snrface  water  of  the  higher  field  is 
prevented  from  fiowing  thereon,  the  owner  of  the  latter  is  without 
remedy.  Goodale  v.  TiMe,  29  N.  Y.  (2  Tiff.)  467  ;  Conhocton  Stone 
Road  Co.  V.  Buffalo,  etc.,  R.  R.  Co.,  3  Hun  (K.  Y.),  523.  And  see 
Stjoett  V.  Cutis,  50  N.  H.  439  ;  S.  C,  9  Am.  Kep.  276  ;  DicUnson  v. 
^VorcesUr,  7  Allen,  19  ;  Curtiss  v.  Ay  vault,  47  N".  Y.  (2  Sick.)  73; 
Jloyt  V.  Hudson,  27  Wis.  656 ;  9  Am.  Eep.  473.  And  the  passage 
of  surface  water  over  land  for  twenty  years  will  not  create  a  prescrip- 
tion. Id.  See,  also,  Frazier  v.  Brovjn,  12  Ohio  St.  311  ;  Chasemore 
v.  Rioha/rds,  2  Hurlst.  &  K  186;  5  id.  982;  Oghurn  v.  Connor,  46 
Cal.  346 ;  S.  C,  13  Am.  Kep.  213. 

The  owner  of  a  city  lot  may  improve  and  fill  it  np,  or  may,  if  ho 
desires  to  build,  construct  walks  so  as  to  protect  his  lot  against  the  sur- 
face water  from  an  adjoining  higher  lot,  but  the  owner  of  the  latter 
cannot  be  compelled  to  improve  or  drain  his  lot  for  the  benefit  of  the 
former  ;  so  long  as  he  leaves  his  lot  in  its  natural  condition,  his  neigh- 
bors cannot  complain  of  the  surface  water.  Yanderiolele  v.  Taylor, 
65  N.  Y.  (20  Sick.)  341 ;  Bentz  v.  Armstrong,  8  Watts  &  Serg.  40. 

Every  owner  of  land  has  the  right  to  clean  out  and  tube  or  wall  up 
a  natural  spring  upon  his  own  land,  for  his  own  use  and  convenience, 
when  he  does  not  thereby  change  the  natural  course  of  the  flow  of  the 
water  therefrom,  and  makes  no  change  to  the  injury  of  another,  except 
what  may  result  from  an  increased  flow  of  water  in  the  natural  channel 
and  outlet  of  such  spring.  This  is  not  such  a  wrongful  use  of  the 
easement,  or  abuse  of  the  right,  as  will  give  a  right  of  action  to  the 
owner  of  the  ser^aent  estate.      Waffie  v.  Porter,  61  Barb.  130. 

It  is,  however,  the  general  rule  that  the  owner  of  the  higher  land  has 
no  right,  even  in  the  course  of  the  use  and  improvement  of  his  land,  to 
collect  the  surface  water  into  a  drain  or  ditch,  increased  in  quantity  or  in 
a  manner  different  from  the  natural  flow,  upon  the  lower  lands  of  an- 
other, to  the  injury  of  such  lands.  Beard  v.  Murphy,  37  Vt.  99  ; 
Livingston  v.  McDonald,  21  Iowa,  160.  Surface  water  is  a  common 
enemy  which  each  land-owner  may  reasonably  get  rid  of  in  the  best 
manner  possible ;  but  in  relieving  himself  he  must  respect  the  rights 
of  his  neighbor,  lie  cannot  make  his  estate  more  valuable  by  an  act 
which  unnecessarily  renders  his  neighl)or'8  less  valuable.  Id.  Thus, 
one  who  has  upon  his  premises  a  marshy  basin  of  water  without  a  nat- 
ural outlet  has  no  right  to  dig  a  drain  and  discharge  this  water  upon 
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the  lands  of  another.  Butler  \.  Peck^  16  Ohio  St.  334.  It  is  likewise 
held  that  a  person  has  no  right,  bj  grading  the  surface  of  his  land,  to 
turn  the  surface  water  which  originally  falls  upon  or  flows  over  it,  upon 
the  adjoining  land  of  another.  And  it  makes  no  difference  that  he 
does  it  for  the  purpose  of  preventing  the  water  from  flowing  into  his 
well,  or  for  other  lawful  purpose,  and  with  no  intention  to  injure  the 
adjoining  owner.  Adams  v.  Walker^  34  Conn.  466.  But  see  Bangor 
V.  Lansil,  51  Me.  521.  So,  it  is  held  that  the  erection  of  an  embank- 
ment upon  one's  own  land,  whereby  the  surface  water  on  the  adjoinmg 
land  of  another  is  prevented  from  flowing  in  its  natm-al  course,  and 
caused  to  flow  ofi"  in  a  different  direction  over  the  land  of  the  latter,  is  a 
nuisance  for  which  an  action  may  be  maintained  without  showing  any 
actual  damage,  and  for  which  nominal  damages,  at  least,  may  be  re- 
covered. Tootle  V.  OUfton,  22  Ohio  St.  247;  S.  C,  10  Am.  Kep.  732. 
See,  also,  Laney  v.  Jasper^  39  111.  46.  But  one  who,  by  the  erection  of 
a  house  or  other  building  upon  his  land,  diverts  the  surface  water  from 
its  natural  course,  and  causes  it  to  flow  upon  the  land  of  an  adjoining 
owner,  is  not  liable  for  injury  thereby  caused.  Bowlsby  v.  Speer,  31 
N.  J.  Law,  351. 

§  7.  Artificial  water-courses.  Rights  and  liabilities  in  respect  of 
artificial  streams  when  first  flowing  on  the  surface  are  entirely  distinct 
from  rights  and  liabilities  in  respect  of  natural  streams  so  flowing.  In 
the  case  of  a  natural  stream,  the  rights  and  liabilities  of  the  party  own- 
ing the  land  at  its  source  are  the  same  as  those  of  the  proprietors  in 
the  course  below.  But  the  water  in  an  artificial  stream  flowing  in  the 
land  of  the  party  by  whom  it  is  caused  to  flow  is  the  property  of  that 
party,  and  is  not  subject  to  any  rights  or  liabilities  in  respect  of  other 
persons.  Gaved  v.  Martyn^  19  C.  B.  (N.  S.)  732.  If  the  stream 
60  brought  to  the  surface  is  made  to  flow  upon  the  land  of  a  neighbor 
without  his  consent,  it  is  a  wrong  for  which  the  party  causing  it  to  so 
flow  is  liable.  If  there  is  a  grant  by  the  neighbor,  the  terms  of  the 
grant  regulate  the  rights  and  habilities  of  the  parties  thereto.  Id.  If 
there  is  uninterrupted  user  of  the  land  of  the  neighbor  for  receiving  the 
flow  as  of  right  for  twenty  years,  such  user  is  evidence  that  the  land 
from  which  the  water  is  sent  into  the  neighbor's  land  has  become  the 
dominant  tenement,  having  a  right  to  the  easement  of  so  sending  the 
water,  and  that  the  neighbor's  land  has  become  subject  to  the  easement 
of  receiving  that  water.  Id. ;  Greatrex  v.  Hay  ward,  8  Exch.  291 ;  Wor- 
ton  V.  Yolentine,  14  Yt.  246.  But  the  submission  to  the  exercise  of  an 
easement  by  the  owner  of  the  dominant  estate,  for  his  own  purposes  and 
in  his  own  way,  does  not  necessarily  give  the  servient  estate  a  right  to  the 
continuance  of  the  easement  imposed,  because  it  is  attended  with  inci- 
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dental  advantages  to  the  latter.  Beeston  v.  Weate^  5  El.  &  Bl.  98G  ;  North 
Eastern  Railway  Co.  v.  Elliot.^  1  Johns.  &  H.  154 ;  2fagor  v.  Chad- 
wich,  11  Ad.  &  El.  571 ;  Arhwrlght  v.  Gell,  5  M.  &  W.  203.  Thus, 
while  all  the  authorities  agree  upon  the  doctrine  that  the  upper  jjropri- 
etor,  by  use  for  a  sufficient  time,  may  acquire  the  right  to  keep  open 
AW  ancient  agricultural  ditch  through  land  below  for  the  purpose  of 
draining  his  own  premises  (see  White  v.  Chapin,  12  Allen,  516),  it  has 
been  held  that  the  flow  of  water  from  an  agricultural  drain  for  twenty 
years  did  not  give  the  adjacent  proprietor  below  such  a  right  to  the  use 
of  the  water  as  to  preclude  the  o^^^ler  of  the  upper  lot  from  cutting  off 
the  supply  to  improve  his  own  land.  Greatrex  v.  Uayward,  8  Exch. 
291 ;  Rawstron  v.  Taylor.,  11  id.  369.  Nor  does  the  flow  of  water  for 
twenty  years  from  the  eaves  of  a  house  give  a  right  to  the  neighbor  to 
insist  that  the  house  should  not  be  pulled  down,  or  altered  so  as  to 
diminish  the  quantity  of  water  flowing  from  the  roof.  Wood  v.  Waud., 
3  id.  779.  In  cases  of  this  sort  no  right  is  acquired  as  against  the 
owner  of  the  property  from  which  the  course  of  water  takes  its  origin, 
though  as  between  the  first  and  any  subsequent  appropriation  of  the 
water-course  itself  such  a  right  may  be  acquired.  Arhwright  v.  Gell, 
5  M.  &  W.  232.  But  it  has  been  held  that  the  adverse  or  exclusive 
use  of  water  flowing  through  an  aqueduct,  by  the  owners  and  occu- 
pants of  a  house,  for  the  term  of  twenty  years,  furnishes  presum])tive 
evidence  of  a  grant,  from  the  owner  of  the  land  through  which  it  is 
brought,  of  a  right  to  have  it  flow  in  the  manner  it  has  been  accus- 
tomed to  do  for  that  period.  Watkins  v.  Peck,  13  N.  II.  360.  See, 
also,  Belknap  v.  Trimhle,  3  Paige,  577. 

So,  the  general  doctrine  is  laid  down,  that  if  one  proprietor  has,  dur- 
ing a  period  of  twenty  years  or  more,  possessed  and  used  a  portion  of 
the  hydraulic  property  belonging  to  another  proprietor,  not  by  license 
or  favor,  but  adversely  and  in  derogation  of  the  rights  of  such  other 
proprietor,  the  law,  upon  considerations  of  policy  and  for  the  purpose 
of  quieting  a  long  possession,  will  presume  a  grant  from  the  propri- 
etor thus  intruded  upon,  to  the  other,  and  will  preclude  the  party  who  has 
thus  acquiesced,  from  asserting  the  right  which  he  otherwise  would 
have  had.  Tovmsend  v.  McDonald,  12  X.  Y.  (2  Kern.)  381 ;  Law  v. 
McDonald,  9  II un  (N.  Y.),  23. 

It  is  likewise  a  principle  of  the  common  law,  that  when  the  owner 
of  land  has,  by  any  artificial  arrangement,  effected  an  advantage  for 
one  portion,  to  the  burdening  of  the  other,  upon  the  severance  of  the 
ownership,  the  holders  of  the  two  portions  take  them  respectively 
charged  with  the  servitude  and  entitled  to  the  benefit  openly  and  visi- 
bly attached  at  the  time  of  the  conveyance  of  the  portion  first  granted. 
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Zampman  v.  Milks,  21  N.  Y.  (7  Smith)  505.  Accordingly,  where  an 
owner  of  land,  through  which  runs  a  stream,  changes  its  course  by 
cutting  an  artificial  ditch  to  carry  off  its  waters,  and  thereafter  conveys 
that  portion  of  the  land  whereon  was  the  natural  channel  to  one,  and 
that  ujDon  which  the  burden  of  the  stream  is  thus  cast  to  another,  the 
grantees  each  hold  his  portion  according  to  its  changed  condition,  the 
former  relieved  from  and  the  latter  burdened  with  the  stream.  Roberts 
V.  Roherts,  55  N.  Y.  (10  Sick.)  275.  In  such  case  it  is  the  legal  right 
of  the  owner  of  the  former  to  keep  up  the  ditch  in  the  condition  it  was 
when  he  purchased,  and,  if  it  become  out  of  repair,  to  restore  it,  and 
to  enter  upon  the  servient  premises,  if  necessary,  for  that  purpose, 
doing  no  unnecessary  injury.  But  he  has  no  right  to  substantially 
change  the  condition  of  the  ditch,  so  as  to  cause  more  water  to  flow 
through  the  same  in  times  of  freshet  or  flood  than  formerly.  Id.  And 
see  Brisbane  v.  O'Neall,  3  Strobh.  (S.  C.)  318. 

When  city  authorities  changed  the  channel  of  a  drain  so  as  to  throw 
the  water  flowing  along  it  upon  the  land  of  a  person  lying  below,  it 
■was  held  that  this  did  not  justify  the  latter  in  so  obstructing  the  course 
of  the  water  as  to  cause  it  to  flow  on  the  land  of  a  third  person.  Amiok 
V.  Tharj?,  13  Gratt.  (Ya.)  564. 

One  who  accumulates  water  artificially  on  his  own  land  is  held  liable 
for  injuries  resulting  to  adjoining  land  from  percolations  through  the 
soil,  caused  by  the  pressure  of  the  accumulated  mass,  or  from  the  ob- 
struction, by  that  cause,  of  the  natural  passage  of  water  through  the 
soil  from  such  land.  And  a  conveyance  of  land  for  the  purpose  of 
erecting  a  reservoir  thereon  is  no  bar  to  the  recovery  of  damages  by 
the  grantor  for  injuries  resulting  to  his  adjoining  land  from  percola- 
tions through  the  soil  caused  by  the  pressure  of  the  water  in  the  reser- 
voir. Wilson  V.  JSfew  Bedford,  108  Mass.  261  ;  S.  C,  11  Am.  Kep. 
352.  See,  also,  Bylands  v.  Fletcher,  L.  R.,  3  H.  L.  Cas.  330  ;  Pixley 
V.  Clarh,  35  N.  Y.  (8  Tiff.)  520. 

The  owner  of  a  mining  ditch  is  bound  to  the  exercise  of  no  greater 
care  to  avoid  injury  therefrom  to  the  adjoining  lands,  than  a  prudent 
man  would  employ  under  similar  circumstances,  if  he  were  the  owner. 
Camphell  v.  Bear  River,  etc.,  Co.,  35  Cal.  679. 

§  8.  Mills  and  mill  owners.  Every  man  has  a  right  to  construct  a 
mill  dam  upon  his  own  land,  but  in  so  doing  he  must  be  cautious  tliat 
he  does  no  injury  to  another.  Every  injury  by  means  of  a  water-course, 
by  throwing  the  water  back  upon  the  land  of  another  above  (unless  a 
prescriptive  right  so  to  do  has  been  acquired),  is  an  actionable  nuisance. 
mil  V.  Ward,  2  Gilm.  (111.)  285  ;  Rhodes  v.  Wiitehcad,  27  Tex.  3(4; 
Brown  V.  Bowen,  30  N.  Y.  (3  Tiff.)  519 ;    Amosheag  Co.  v.  Goodale^ 
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46  N.  H.  53 ;  Grover  v.  8/ioU,  42  Penn.  St.  67.  So  one  wlio  builds 
a  dam  across  a  stream  is  bound  so  to  construct  it  that  it  will  resist  not 
only  ordinary  freshets,  but  also  such  extraordinary  floods  as  may  be 
reasonably  anticipated.  Gray  v.  Harris^  107  Mass.  492  ;  S.  C,  9  Am. 
Rep.  61.  In  short,  dams  must  be  erected  so  as  not  sensibly  and  inju- 
riously to  affect  the  rights  of  other  mill-owners.  Norioay  Plains  Co. 
V.  Bradley,  52  N.  H.  86. 

Where  several  owners  of  mill-seats  on  a  stream  have  a  common  and 
equal  right  to  the  use  of  the  water,  no  action  lies  against  the  owner  of 
a  mill  above  for  any  damage  which  the  owner  of  a  mill  below 
may  incidentally  suffer  from  the  reasoriahle  use  of  the  water  by 
the  former,  for  his  own  benefit.  But  the  owner  of  the  mill  above 
has  not  an  unlimited  right  to  use  the  water  as  he  pleases,  or  to 
stop  the  natural  flow  of  the  stream,  so  as  to  destroy  or  render  useless 
the  mills  below.  And  if  he  shuts  down  his  gate,  and  detains  the  water 
for  an  unreasonable  time,  or  lets  it  out  in  such  unusual  quantities  as  to 
prevent  the  owner  of  the  mill  below  from  using  it,  or  deprives  him  of 
a  reasonable  and  fair  participation  in  the  benefits  of  the  stream,  he 
will  be  answerable  to  the  party  injured  to  the  extent  of  the  loss  he  has 
thereby  sustained.  Merritt  v.  Brinkerhoff,  17  Johns.  306  ;  Prentice 
V.  Geiger,  9  Ilun  (N.  Y.),  350.  But  see  Whaler  v.  AM,  29  Penn.  St. 
98.  Nor  has  a  proprietor  any  right  to  create  a  reservoir,  and  detain 
and  store  the  water  therein  for  future  use  in  a  dry  season.  Gould  v. 
Boston  Duck  Co.,  13  Gray,  442  ;  Clinton  v.  Myers,  46  N.  Y.  (1  Sick.) 
611  ;  S.  C,  7  Am,  Rep.  373.  But  if,  in  seasons  of  drought,  the  water 
in  a  stream  becomes  inadequate  for  the  purpose  of  propelling  machinery, 
such  as  the  stream  in  its  ordinary  stages  is  adequate  to  propel,  the  pro- 
prietor may  detain  the  waters  for  such  a  reasonable  time  as  may  be 
necessary  to  raise  the  requisite  head  to  enable  him  to  use  it  advantage- 
ously and  profitably  upon  such  machinery.  Id.  And  see  Pool  v.  Lewis, 
41  Ga.  162 ;  S.  C,  5  Am.  Rep.  526. 

It  is  likewise  held  that  a  mill-owner  has  the  right,  in  a  reasonable 
manner,  to  discharge  the  waste  from  his  mill,  such  as  sawdust,  shavings, 
etc.,  into  the  stream,  in  the  ordinary  course  of  using  such  mill.  Jacobs 
V.  Allard,  42  Vt.  303  ;  S.  C,  1  Am.  Rep.  331.  But  it  is  not  a  reason- 
able or  ordinary  use  of  a  natural  stream  by  a  riparian  proprietor,  to 
allow  the  shives  from  his  flax  mill  to  pass  down  the  stream  ;  and  he  is 
held  liable  to  one  whose  dam  is  obstructed  thereby,  even  although  the 
evil  could  be  remedied  by  a  different  construction  of  the  dam.  0' Riley 
V.  McChesney,  3  Lans.  (N.  Y.)  278  ;  S.  C.  affirmed,  49  N.  Y.  (4  Sick.) 
672. 

It  is  regarded  as  a  settled  rule  of  law  in  this  cou;itrv,  tlint   tlie  prior 
YoL.  IV.— 94 
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erection  of  a  mill  upon  a  stream,  and  the  appropriation  of  its  waters  to 
the  nse  of  such  mill,  do  not  give  to  the  proprietor  thereof  the  exclu- 
sive use  of  the  water,  unobstructed  by  the  subsequent  erection  of  other 
mills  above  or  below,  on  the  same  stream.  Martin  v.  Bigelow,  2  Aik. 
(Yt.)  1 84  ;  Sjjringfield  v.  Harris,  4  Allen,  494  ;  Davis  v.  Getchell,  50 
Me.  604;  Tyler  v.  WilTcinson,  4:^.3.8.  (C.  C.)  397.  No  proprietor  has  a 
right  to  throw  back  water  on  the  proprietor  above  or  to  divert  it  from  the 
proprietor  below,  to  his  injury.  Id.  And  it  is  held  that  no  priority  of  occu- 
pation or  use  of  water  by  a  mill-owner  upon  a  stream  affects  the  right  of  a 
riparian  proprietor  above,  to  a  reasonable  use  of  the  water  flowing  over  his 
own  land,  by  making  improvements  thereon,  even  to  the  extent  of  erect- 
ing a  solid  building  upon  the  alveus  of  a  stream,  thereby  diminishing  the 
width  of  the  current,  unless  such  encroachment  sensibly  and  inju- 
riously affects  the  rights  of  such  mill-owner.  Norway  Plains  Co.  v. 
Bradley,  52  N.  H.  86.  In  Maine,  it  is  held  that  as  between  proprie- 
tors of  dams  on  the  same  stream,  he  has  the  better  right  who  was  first 
in  point  of  time.  Lincoln  v.  Chadhourne,  56  Me.  197,  In  California, 
it  is  held  that  if  the  first  appropriator  of  water  takes  only  a  part  of  the 
quantity  fiowing  in  a  stream,  another  may  afterward  appropriate  the 
remainder,  and  if  the  first  appropriates  the  water  only  during  certain 
days  in  the  week,  another  may  afterward  take  the  surplus  during  the 
remaining  days  of  the  week.  Smith  v.  G^Hara,  43  Cal.  371.  See 
Thorp  V.  Freed,  1  Mon.  651 ;  Columhia  Mining  Co.  v.  Holier, 
id.  296. 

Whoever  seeks  to  establish  an  exclusive  use  of  water  in  a  particular 
way  must  show  a  rightful  appropriation  in  some  manner  known  and 
admitted  by  the  law.  This  may  be,  either  by  a  grant  from  all  the  pro- 
prietors, whose  interest  is  affected  by  the  particular  appropriation,  or 
by  a  long  exclusive  enjoyment,  without  interruption,  which  affords  a 
just  presumj3tion  of  right.  By  our  law,  the  term  of  twenty  years  of 
exclusive  uninterrupted  enjoyment  has  been  held  a  conclusive  pre- 
sumption of  a  grant  or  right.  Tyler  v.  Wilkinson,  4  Mas.  (C.  C.) 
397 ;  Smith  v.  Adams,  6  Paige,  435.  An  owner  of  mills  on  one  bank, 
who  has  enjoyed  the  whole  stream  for  twenty  years,  has  presumptively 
a  prescriptive  right  to  the  whole  forever.  Matter  of  Water  Commis- 
sioners, 4  Edw.  Ch.  (N.  Y. )  545.  And  the  use  of  a  dam  for  twenty 
years  in  a  particular  way  is  evidence  of  a  right  thus  to  use  such  dam. 
BucJdin  v.  Trnell,  54  N.  H.  122.  And  see  Mertz  v.  Dorney,  25 
Penn.  St.  519 ;  Carlisle  v.  Cooper,  19  N.  J.  Eq.  256  ;  Riissell  v.  Scott,  9 
Cow.  279.  If  the  owner  of  the  land  on  one  side  of  a  stream  erects  a 
mill  dam  across  the  stream,  and  abuts  the  same  upon  the  opposite 
shore,  and   continues    and    maintains    the   same   in   that   position   for 
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twenty  years,  that  would  be  evidence  of  a  grant  or  right  to  build  and 
maintain  such  a  dam,  constructed  and  used  substantially  in  the  same 
manner,     Burnham  v.  Kem^ton,  44  N.  H.  78, 

But- merely  maintaining  a  dam  for  twenty  years  does  not  give  a 
prescriptive  right  to  flow  land  as  high  as  it  can  be  flowed  by  that  dam. 
To  acquire  such  right,  the  water  must  be  actually  raised  on  the  ad- 
jacent owner's  land  so  often  as  to  afford  him  reasonable  notice,  during 
the  entire  period  of  twenty  years,  that  the  right  is  being  claimed 
against  him.  Gilford  v,  Winnijnseogee  Lake  Co.,  52  N.  H,  262. 
See  Baldwin  v,  CalMns,  10  Wend.  169 ;  Prentice  v.  Geiger,  9  Hun 
(N.  Y,),  350 ;  Smith  v.  Buss,  17  Wis.  227, 

If  a  mill-owner  and  his  predecessors  have  kept  up  and  maintained  a 
dam  for  a  period  of  twenty  years,  and  he  repairs  and  substantially  re- 
builds it,  and  thereby  keeps  up  the  water  more  uniformly,  to  a  greater 
height  and  for  a  longer  period  of  the  year  than  it  was  before  the  dam 
was  repaired,  he  is  not  liable  in  damages,  unless  he  has  so  changed  it 
as  to  raise  the  water  higher  than  it  was  raised  by  the  old  dam,  when 
tight ;  but  for  any  excess  over  this  limit,  he  is  liable.  Jackson,  v.  Ilar- 
rinykm,  2  Allen,  242;  Stiles  v.  Hooker,  7  Cow.  266;  Marchj  v. 
Shdts,  29  N.  Y.  (2  Tiff.)  346,  See  OakUy  Mills,  etc.,  Co.  v.  ^ese, 
54  Ga.  459. 

The  mere  fact  that  a  mill  is  ancient,  and  lias  had  the  entire  use  of 
the  water  of  a  stream,  does  not  confer  a  right  upon  the  owner  as  against 
a  more  recent  mill-owner  below,  to  use  the  water  as  his  own  conven- 
ience or  interest  may  dictate,  but  he  is  bound  to  use  it  in  a  reasonable 
and  proper  manner.  And  a  jury  may  find  the  constant  use  of  the 
water  entirely  hy  night,  and  a  detention  of  it  during  the  day,  to  be  an 
improper  and  unreasonable  use ;  and  if  so,  the  upper  proprietor  is  liable 
in  an  action  by  the  lower  proprietor,  although  such  use  is  in  good 
faith,  and  with  no  design  to  injure  the  rights  of  others.  Barrett  v. 
Parsons,  10  Cush.  367,  So,  if  in  an  ancient  mill,  a  new  and  different 
machine  is  erected,  of  another  description,  the  operation  of  which  is  a 
nuisance  to  the  mills  below,  the  antiquity  of  the  mill  itself  affords  no 
protection  to  the  new  machine  erected  within  it,  but  the  latter  is  to  be 
regarded  as  an  original  antl  independent  mill.  Simpson  \.  Seaveij,  S 
Me.  138,  And  see  Olmsted  v.  Looniis,  6  Barb,  152 ;  Miller  v.  Lap- 
ham,  44  Yt.  433 ;  Luder  v,  Beaman,  49  Me.  20S. 

It  is  an  actionable  nuisance  at  common  law,  for  a  mill-owner  to  turn 
into  his  mill  pond  a  new  stream  which  does  not  naturally  flow  into  it 
{Tillotson  V.  Smith,  32  N.  H.  90) ;  and  it  is  no  defense  to  an  action 
for  such  an  injm-y,  that  the  increase  in  the  volume  of  water  was  a 
benefit  to  the  party  complaining,  for  no  infringement  of  tlie  rights  of 
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anotlier  can  be  justified  on  tlie  ground  that  the  act  is  a  benefit  to  him, 
if  it  is  done  against  his  will.  Id,  See,  also,  Merritt  v.  Parhe)\  Coxe 
(K.  J,),  460.  But  this  rule  does  not  afiect  the  right  to  drain  the  sur- 
face water  from  lands  through  ditches  therein  into  a  stream  which  is 
the  natural  outlet,  although  the  quantity  of  water  in  the  stream  is 
thereby  increased  in  time  of  high  water  and  diminished  at  other  times 
to  the  damage  of  a  riparian  proprietor  below.  Williams  v.  Gale^  3 
Harr.  &  J.  (Md.)  231 ;  Martin  v.  Jett,  12  La.  501 ;  Gannon  v.  Har- 
gadon,  10  Allen,  106 ;  Waffle  v.  New  York  Central  R.  R.  Co.,  53  N. 
Y.  (8  Sick.)  11 ;  S.  C,  13  Am.  Eep.  467. 

A  wooden  fiouring  mill,  run  and  oj)erated  by  water  as  a  motive 
power,  is  not,  j9er  se,  a  nuisance.  Minneajyolis  Mill  Co.  v.  Tiffany, 
22  Minn.  463. 

But  in  an  action  on  the  case,  it  appeared  that  the  defendant  had 
erected  and  was  operating  a  flouring  mill  upon  a  lot  adjacent  to  the 
plaintiff's  dwelling-house,  whereby,  as  the  plaintiff  claimed,  large  quan- 
tities of  chaff,  dust,  smut,  and  dirt  were  thrown  into  and  upon  his 
house,  rendering  it  uncomfortable  as  a  habitation,  and  it  was  held  that 
the  plaintiff  had  a  right  of  action,  and  was  entitled  to  damages  in  pro- 
portion to  the  degree  of  the  injury.     Cooper  v.  Randall,  53  Bl.  24. 

§  9.  Smoke.  The  owners  or  occupiers  of  dwelling-houses,  whether 
in  the  cit}^  or  country,  have  the  right  to  enjoy  pure  and  wholesome 
air,  tliat  is,  as  pure  and  wholesome  as  their  local  situation  can  reasonably 
supply;  and  any  act  which  materially  corrupts  or  pollutes  the  air,  done 
without  authority  or  justification,  is  strictly  a  nuisance.  Walter  v. 
Selfe,  4  Eng.  Law  &  Eq.  15  ;  Higgins  v.  Guardians  of  Poor,  22  L. 
T.  (TN".  S.)  Y52  ;  Savile  v.  Kilner,  id.  27 Y ;  Wesson  v.  WasKburne  Iron 
Co.,  13  Allen,  95  ;  Duncan  v.  Hayes,  22  N.  J.  Eq.  26.  If,  therefore, 
a  business  is  established  which  sends  into  a  neighboring  house  smoke 
and  noxious  vapors,  or  offensive  odors,  or  dust  and  dirt,  to  a  degree 
which  renders  it  uncomfortable  as  a  habitation,  the  proprietor  has  a 
right  of  action,  and  will  be  entitled  to  damages  in  proportion  to  the 
degree  of  the  injury.  Crump  v.  Lambert,  L.  E.,  3  Eq.  Cas.  409; 
Cooper  V.  Randall,  53  111.  24.  One  who  sends  on  the  premises  of  his 
neighbor,  noxious  smells,  smoke,  etc.,  is  not  doing  an  act  on  his  own 
property  only,  but  also  on  his  neighbor's  property;  because  every  man, 
at  common  law,  has  a  right  to  the  pure  air,  and  to  have  no  noxious 
smells  and  smoke  sent  on  his  land,  unless  by  a  period  of  time  one  has, 
by  what  is  termed  a  prescriptive  right,  obtained  the  power  of  throwing 
a  burden  on  his  neighbor's  property,  St.  Helen's  Smelting  Co.  v. 
Tipping,  11  H.  L.  Cas.  642.  Every  thing  must,  however,  be  looked  at 
from  a  reasonable  point  of  view.     Therefore,  the  law  does  not  regard 
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trifling  and  smrll  inconveniences,  but  injuries  only  which  sensibly 
diminish  the  comfort,  enjoyment,  or  value  of  the  property  affected.  Id.; 
Huckenstine s  Apj^eal,  10  Penn.  St.  102;  S.  C,  10  Am.  Rep.  6G9; 
Luscomle  v.  Steer,  17  L.  T.  (N.  S.)  229 ;  Bearclmore  v.  Tredioell,  3 
Tiff.  683;  Barnes  v.  Hathorn,  54  Me.  124;  Oartwright  v.  Grmj,  12 
Grant's  Ch.  (Ont.)  400.  The  real  question  in  all  the  cases  is,  whether 
the  annoyance  is  such  as  materially  to  interfere  with  the  ordinary 
comfort  of  human  existence.  Id. ;  Crump  v.  Lamhert,  L.  R.,  3  Eq. 
Cas.  408. 

Smoke  alone  may  constitute  a  nuisance  to  the  owner  of  adjoining  or 
neighboring  property,  but  in  order  to  have  such  effect,  it  must  either 
produce  a  tangible  injury  to  the  property,  or  it  must  sensibly  impair 
its  comfortable  enjoyment.  Id.;  Ross  v.  Butler,  19  N.  J.  Eq.  294 ; 
Duncan  v.  Hayes,  22  id.  26.  Thus,  it  has  been  repeatedly  held,  that 
smoke  from  a  bi'ick-kiln  located  near  a  dwelling-house  is  a  nuisance, 
when  it  materially  diminishes  the  value  of  the  property  as  a  dwelling, 
and  seriously  interferes  with  the  ordinary  comfort  and  enjoyment  of 
it.  Barwell  v.  Brooks,  1  L.  T.  (N.  S.)  75,  454  ;  Caveij  v.  LedUtter,  13 
C.  B.  (N.  S.)  470;  Pollock  v.  Lester,  11  Hare,  269;  Donald  v. 
Humphrey,  14  F.  (Sc.)  1206 ;  Walter  v.  Selfe,  4  Eng.  Law  &  Eq. 
15  ;  Campbell  v.  Seaman,  63  N.  Y.  (18  Sick.)  568  ;  S.  C,  20  Am.  Rep. 
567.  See  Huckenstine' s  Appeal,  70  Penn.  St.  102 ;  S.  C,  10  Am. 
Rep.  669.  So,  of  smoke  from  a  lime-kiln  near  a  dwelling  {Slight  v. 
Gutzlaff,  35  Wis.  675  ;  17  Am.  Rep.  476 ;  Hutchins  v.  Smith,  63 
Barb.  251);  smoke  from  the  chimney  of  a  factory  {Crump  v.  Lam- 
bert, L.  R.,  3  Eq.  Cas.  409) ;  or  of  a  workshop,  near  a  dwelling  {Simp- 
son V.  Savage,  37  Eng.  Law  &  Eq.  374  ;  Bennett  v.  Thompson,  id.  51) ; 
smoke  from  the  chimney  of  a  dwelling-house  {Rich  v.  Basterfield, 
2  Car.  &  K.  257) ;  dense  volumes  of  smoke  emitted  from  chemical 
works  near  a  dwelling  (  Ward  v.  Lang,  35  Jur.  408  ;  J^orris^v.  Barnes, 
25  L.  T.  [N.  S.]  622) ;  black  smoke  from  dye  works  in  a  populous  local- 
ity {Reg.  V.  Waterhouse,  L.  R.,  7  Q.  B.  545) ;  smoke  from  a  steam 
planing  mill  near  a  dwelling.  Rhodes  v.  Dunbar,  57  Penn.  St.  274 ; 
ILyatt  V.  Myers,  71  No.  Car.  271.  See,  also,  Thehaut  v.  Canova,  11 
Fla.  143 ;  Sampson  v.  Smith,  8  Sim.  272 ;  Shuttleworth  v.  Cocker,  9 
Dowl.  P.  C.  88.  Smoke  and  cinders  from  iron  works  near  an  inn 
(  Wesson  v.  Washburne  Iron  Co.,  13  Allen,  95) ;  smoke  and  odor  from 
gas  works  {Cleveland  v.  Citizens'  Gas  Light  Co.,  20  N.  J.  Eq.  201 ; 
Ottaioa  Gas  Co.  v.  Thompson,  39  111.  598) ;  or  from  a  blacksmith  shop. 
Butler  V,  Rogers,  1  Stockt.  (N.  J.)  487.  And  see  WJiUney  v.  Bar- 
tholomeio,  21  Conn.  213. 

And  it  is  no  defense  to   an  action  for   an   injury  caused   by  smoke, 
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that  tlie  trade  or  business  producing  the  smoke  is  lawful,  or  that  it  is 
carried  on  for  necessary  and  useful  j)urposes,  or  in  a  reasonable  and 
proper  manner,  or  in  a  proper  place.  Stookjyort  Water  Works  Co.  v. 
Potter,  7  Hurlst.  &  N.  159 ;  St.  Helen's  Smelting  Co.  v.  Tijpjnng,  11 
H.  L.  Cas.  642.  And  this  is  so,  even  when  the  work  is  prosecuted  for 
the  government,  in  providing  materials  requisite  for  national  defense. 
BeciTdmore  v.  Tredwell,  3  Gift*.  683.  See  Lewis  v.  Behan,  28  La. 
Ann.  130. 

§  10.  Noxious  Tapors.  The  same  rules  of  law  applicable  to  smoke 
are  likewise  applied  to  noxious  vapors  which  are  deleterious  to  animal 
or  vegetable  life.  Thus,  in  a  very  early  case  it  was  held  that  an  action 
lies  for  melting  lead  so  near  to  the  lands  of  the  plaintiff  that  it  spoiled 
his  grass  and  trees  there  growing,  and  destroyed  his  cattle  pasturing 
there.  And  it  was  said  that  "  although  this  was  a  lawful  trade,  and  for 
the  benefit  of  the  nation,  and  necessary,  yet  this  shall  not  excuse  the 
•action,  for  he  ought  to  use  his  trade  in  waste  places  and  great  commons, 
remote  from  inclosures,  so  that  no  damage  may  happen  to  the  proprie- 
tors of  land  next  adjoining."  Poynton  v.  Gill,  2  Kolle's  Abr.  1-10. 
And  such  has  been  recognized  as  a  correct  statement  of  the  law  in  many 
modern  decisions  of  a  recent  date.  See  ante,  Yol.  3,  tit.  Injunction, 
To  constitute  a  nuisance,  it  is  not  necessary  that  the  noxious  trade  or 
business  should  endanger  the  health  of  the  neighborhood.  It  is  sufii- 
cient  if  it  produces  that  which  renders  the  enjoyment  of  life  and  prop- 
erty uncomfortable.  Catlin  v.  Valentine,  9  Paige,  575.  Noxious 
vapors  which  are  destructive  to  vegetable  life  create  a  nuisance,  even 
though  no  other  ill  results  ensue  therefrom  ;  and  the  fact  that  trees  and 
vines  are  for  ornament  or  luxury  entitles  them  no  less  to  the  protection 
of  the  law.  The  law  will  protect  a  flower  or  a  vine  as  well  as  an  oak. 
Camphell  v.  Seaman,  63  N.  Y.  (18  Sick.)  568 ;  S.  C,  20  Am.  Kep.  567. 
Nor  does  it  make  any  difference  that  the  vegetation  is  of  a  delicate 
order,  and  not  a  natural  product  of  the  soil  or  climate  in  which  it  is 
grown.  Cooke  v.  Forbes,  L.  K.,  5  Eq.  Cas.  166 ;  Broadbent  v.  Imj^e- 
rial  Gas  Co.,  7  DeG.,  M.  &  G.  436. 

When  the  air  is  so  corrupted  by  noxious  vapors  that,  in  breathing  it,  it 
leaves  bad  tastes  in  the  mouths  of  persons,  this,  of  itself,  is  held  to  be 
a  sufficient  nuisance.     Savile  v.  Kilner,  26  L.  T.  (N.  S.)  277. 

The  words  convenient  and  proper,  as  applied  to  the  location  and 
surroundings  of  an  objectionable  business,  have  been  considered  in  a 
number  of  late  cases,  and  the  conclusion  is,  so  far  as  the  general  rule 
can  be  stated,  that  the  place  from  which  the  nuisance  proceeds  will  not 
be  deemed  fit,  convenient  or  reasonable,  if  the  adjacent  residents  suffer 
undue  annoyance.     See  Bamford  v.  Turnley,  3  B.  &  S.  62  ;  St.  Helenh 
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Smelting  Go.  v.  Tipping,  11  II.  L.  Cas.  6-12;  Ross  v.  Butler,  19  N.  J. 
Eq.  294.  And  the  fact  that  the  district  or  town  has  factories  as  well 
as  dwellings,  or  has  the  former  somewhat  in  excess  of  the  latter,  is  no 
answer  to  the  just  complaints  of  one  who  in  his  person,  family  and 
property,  suffers  from  a  nuisance  caused  by  the  objectionable  business. 
Id.;  Crump N.  Lambert,  L.  K.,  3  Eq.  Cas.  409;  Mulligan  v.  Elias,  12 
Abb.  N.  S.  (N.  Y.)  259 ;  Bex  v.  Niel,  2  Carr.  &  P.  485. 

§  11.  Noisome  smells.  It  is  a  well-settled  doctrine,  that  any  use 
of  property,  whetlier  in  the  exercise  of  a  trade  or  business,  or  otherwise, 
which  impregnates  the  atmosphere  with  noisome  smells  to  the  essential 
annoyance  of  others,  is  a  nuisance.  And  actions  for  injuries  arising 
from  the  corruption  of  the  atmosphere  by  noxious  smells  have  been 
upheld  by  the  courts  from  a  very  early  day.  See  Aldred's  Case,  9  Coke, 
58(2  ;  Morley  v.  Pragnel,  Cro.  Car.  510 ;  Rex  v.  Ward,  1  Burr,  333 ; 
Rex  V,  Watts,  2  Carr.  &  P.  486.  Nor  is  it  necessary,  in  order  to 
maintain  such  action,  that  the  smells  should  be  hurtful  or  unwhole- 
some. It  is  enough  if  they  are  so  offensive,  or  are  productive  of  such 
annoyance,  inconvenience  or  discomfort,  as  to  impair  tlie  comfortable 
enjoyment  of  property,  by  persons  of  ordinary  sensibilities.  Walter 
V.  Selfe,  4  Eng.  Law  &  Eq.  20 ;  Stowe  v.  Miles,  39  Conn.  42G ;  Smith 
v.  McConathy,  11  Mo.  517;  Ruchnan  v.  Green,  9  Hun  (^N.  Y.),  225; 
Ohio,  etc.,  R.  R.  Co.  v.  Simon,  49  Ind.  278. 

Many  trades  and  uses  of  property  were  formerly  deemed  nuisances 
jjer  se,  on  account  of  the  noxious  smells  arising  therefrom,  such,  for  in- 
stance, as  a  tannery  {Rex  v.  Pappineau,  2  Str.  686),  a  swine  stye  (^1^- 
dred^s  Case,  9  Co.  58a),  a  smith's  forge  {Bradley  v.  GUI,  Lutw.  69),  a 
smelting-house  {David  v.  Greiifell,  6  Carr.  &  P.  624),  a  glass-house 
{Queen  v.  Wilcox,  2  Salk.  458),  or  a  candle  inctor j  {Tohayle's  Case, 
Cro.  Car.  510),  which  are  now  regarded  as  merely  pri7naj^acle  nuisan- 
ces ;  and  the  presumption  may  be  rebutted  by  showing  that  the  busi- 
ness is  so  conducted  and  carried  on  as  not  to  endanger  the  health,  or 
interfere  with  the  comfort  of  the  neighboring  inhabitants.  Dubois  v. 
Biidlong,  15  Abb.  Pr.  (N.  Y.)  445 ;  S.  C,  10  Bosw.  700 ;  Brady  v. 
Weeks,  3  Barb,  156,  Thus,  in  a  recent  case  it  is  held  that  a  candle 
manufactory  is  not  necessarily  a  nuisance  {Arnot  v.  Brown,  1  Macq. 
229),  and  it  is  remarked  that  science  has  gone  far  to  prevent  many 
things  from  being  a  nuisance,  that  were  formerly  of  that  description. 
It  is  not,  therefore,  very  easy  to  determine  beforehand,  whether  or 
not  any  given  tiling  sliall  ])rovc  a  nuisance.  Id, 

§  12.  Slaughter-houses.  The  occupation  of  a  building  as  a  slaugh- 
ter-house is  to  be  regarded  2lq  prima  facie  a  nuisance,  and  where  such 
a  l)uilding  exists  so  near  dwelling-houses  as  to  impair  their  comfurtable 
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enjoyment,  it  is  an  actionable  nuisance.  Catlin  v.  Valentine,  9  Paige, 
575.  The  business  of  slaughtering  animals  ought  not  to  be  carried  on 
in  the  populous  parts  of  a  city,  and,  more  especially,  when  connected 
with  slaughtering  is  the  act  of  burning  bristles  and  boiling  offal.  Dii- 
lois  V.  Budlong,  15  Abb.  Pr.  (N.  Y.)  445 ;  S.  C,  10  Bosw.  700.  And 
where  slaughter-houses  are  originally  erected  on  vacant  ground,  remote 
from  human  habitations,  or  public  places,  if  they  become  nuisances  by 
reason  of  roads  being  afterward  laid  out  in  their  vicinity,  or  by  dwell- 
ings being  subsequently  erected  near  them,  the  fact  of  their  prior  ex- 
istence in  a  place  remote  from  dwellings  is  no  defense.  Brady  v. 
Weeks,  3  Barb.  157  ;  Commonwealth  v.  Ujpton,  6  Gray,  473.  And  see 
Bankhardt  v.  Houghton,  27  Beav.  425  ;  Howell  v.  McCoy,  3  Rawle 
(Penn.),  256. 

The  bleating  of  calves  kept  over  night  at  a  slaughter-house  to  be 
slaughtered  in  the  morning,  to  the  serious  annoyance  of  a  family  living 
near,  was  held  to  be  a  nuisance.  Bishop)  v.  BamJcs,  33  Conn,  118. 
Also,  the  production  of  offensive  smells  from  the  offal  of  slaughtered 
animals.  Id.  So,  if  the  business  of  slaughtering  cattle  is  conducted 
near  a  highway,  so  that  the  smell  of  the  blood  frightens  horses  passing 
in  the  highway,  or  if  the  skins  taken  from  the  animals  are  hung  within 
easy  sight  of  the  highway,  so  as  to  produce  the  same  result,  it  is  a 
nuisance.  Scott  v.  Cox,  15  F.  C.  (Sc.)  535.  And  when  the  business 
is  carried  on  upon  the  banks  of  a  stream,  it  is  a  nuisance  to  discharge 
the  blood  of  the  slaughtered  animals  into  the  stream,  so  as  to  corrupt 
and  pohute  the  water  thereof  for  most  of  the  purposes  for  which  it 
may  be  used.  Attorney- General  v.  Steward,  20  N.  J.  Eq.  415,  And 
it  is  no  justification  or  defense  that  the  waters  of  the  stream  are  already 
partially  polluted.  Id.  The  discharge  of  the  blood  from  one  hundred 
slaughtered  hogs  daily  into  a  stream  must  necessarily  create  a  nui- 
sance. Id. 

In  many  of  the  States,  and  most  of  the  large  towns  and  cities,  the 
maintenance  of  slaughter-houses  is  regulated  by  statute  or  by  municipal 
ordinances.  See  State  v.  Wilson,  43  N".  H.  415  ;  State  v.  Kaster,  35 
Iowa,  221 ;  Schuster  v.  Board  of  Health,  49  Barb.  450. 

In  an  action  for  disturbing  the  use  of  the  plaintiff's  dwelling-house 
by  stenches  arising  from  the  defendant's  slaughter-house,  the  testimony 
of  the  occupants  of  other  dwelling-houses,  situated  at  a  greater  dis- 
tance from  the  slaughter-house,  that  they  were  disturbed  in  their 
houses  from  the  same  cause,  is  competent  to  show  tlie  existence  of  the 
nuisance,  although  incompetent  on  the  question  of  damages.  Fay  v. 
Whitman,  100  Mass.  76. 

§13.  Privies.     Privies  are  ^«Vi«  yac26  nuisances,   and  when  they 
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are  so  constructed  or  are  kept  in  sucli  a  condition  as  to  seriously  inter- 
fere with  the  i^roper  enjoyment  by  others  of  their  property,  they  are 
held  to  be  nuisances,  in  fact,  and  the  person  erecting  or  maintaining  them 
is  liable  for  all  the  injurious  consequences  arising  therefrom.  Tenant 
V.  GoUimn,  2  Ld.  Eaym.  1089  ;  S.  C,  6  Mod.  311 ;  Bex  v.  Pedley,  1 
Ad.  L%  El.  822  ;  Cooh-^.  Montagu,  26  L.  T.  (N".  S.)  471 ;  WahJe  v. 
Reinhach,  76  111.  322.  Xoisome  smells  arising  from  a  privy  constitute 
a  nuisance.  Jones  v.  Powell,  Hutt.  135.  And  the  escape  of  filthy 
matter  therefrom  so  as  to  contaminate  the  water  of  a  well  or  spring 
is  a  nuisance.  Norton  v.  Scholefield,  9  M.  &  W.  665 ;  Wormersley  v. 
Church,  17  L.  K.  (N.  S.)  190. 

The  defendant,  who  owned  a  building,  rented  the  lower  story  to  the 
plaintiff,  and  the  upper  stories  to  other  tenants.  There  was,  in  the 
upper  part,  a  water-closet  to  which  all  the  tenants  had  access,  and 
which,  though  properly  constructed,  had  becoine  out  of  order  by  reason 
of  the  negligence  of  the  tenants,  of  which  fact  the  defendant  had  no- 
tice, and  he  was  held  liable  for  the  damages  occasioned  to  the  plaintiff's 
goods  by  reason  of  the  overflow  of  the  water-closet.  Marshall  v.  Coheyiy 
M  Ga.  489 ;  S.  C,  9  Am.  Eep.  170.     Ante,  256,  278 

§  14.  Tallow  factories,  etc.  Establishments  for  the  melting  of  fat 
were  formerly  classed  among  nuisances  j9(?r  se,  and,  in  actions  for  their 
abatement,  it  was  not  required  that  ill  effects  be  shown.  See  Downie 
V.  Oliphant,  17  F.  C.  (Sc.)  491  ;  Morley  v.  Pragnel,  Cro.  Car.  510. 
But,  latterly,  such  establishments  are  regarded  as  prima  facie  nuisan- 
ces, when  erected  in  public  places  or  near  the  habitations  of  men.  Du^ 
hois  V.  Budlong,  15  Abb.  Pr.  (K.  Y.)  445  ;  S.  C,  10  Bosw.  (N.  Y.)  700 ; 
Cropsey  v.  Murphy,  1  Hilt.  (X  Y.)  126.  See  BUnt  v.  Hay,  4  Sandf. 
Ch.  363 ;  Allen  v.  State,  34  Tex.  230.  In  order  to  maintain  an  action, 
for  a  nuisance  arising  from  such  source  it  is  sufficient  if  the  enjoyment 
of  life  is  thereby  rendered  uncomfortable.     Bex  v.  White,  1  Burr.  333. 

§  15.  Soap  and  bone  boiler ies.  Estabhshments  for  boiling  bones 
and  manufacturing  soap  are  likewise  regarded  ?i%  prima  facie  nuisances. 
And  in  an  early  case,  it  was  held  of  a  soap  boilery  in  London  that 
"  though  such  a  trade  is  honest  and  may  be  lawfully  used,  yet  if,  by  its 
stench,  it  be  offensive  to  the  neighbors,  it  is  a  nuisance."  Jeffries,  C. 
J.,  in  Bex  V.  Pierce,  2  Show.  327.  It  is  not  necessary,  to  render  such 
a  trade  a  nuisance,  that  the  odors  or  gases  produced  tliereby  should  be 
noxious  or  unwholesome ;  if  they  are  offensive  and  disagreealjle  in 
such  manner  as  to  render  life  uncomfortable,  it  is  sufficient.  Meigs 
V.  Lister,  23  IST.  J.  Eq.  199.  And  it  is  held  that  the  court  can  pro- 
liibit  trades  of  this  character  from  being  carried  on  in  a  great  city,  or 
in  a  dense  population,  on  the  broad  principle  thr.t  all  trades  that  render 
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the  enjoyment  of  life  and  property  uncomfortable  must  recede  with 
the  advance  of  population,  and  be  conducted  in  the  outskirts  of  the 
city,  or  in  the  country.  This  is  on  the  principle  that  every  man  must 
so  use  his  property  as  not  to  injure  the  rights  of  his  neighbor.  Howard 
V.  Lee,  3  Sandf.  (N.  Y.)  281. 

And  an  action  may  be  maintained  by  an  owner  of  vacant  lots  to  re- 
cover damages  for  the  injuries  occasioned  thereto,  by  the  offensive  and 
noxious  smells  emitted  from  bone  boiling  establishments,  whereby  the 
production  and  market  value  of  the  lands  have  been  depreciated,  and 
the  lands  rendered  unsaleable,  unproductive,  unwholesome  and  unfit 
for  residence  or  occupation,  and  whereby  he  has  been  hindered  and 
prevented  from  deriving  any  revenue  or  profit  therefrom,  and  from  im- 
proving or  selling  the  same  for  building  sites.  Ruckmayi  v.  Green, 
9  Hun  (N.  Y.),  225. 

§  16.  Hog  styes  and  cattle  yards.  Inclosures  in  a  city  or  town, 
or  near  highways  or  dwellings,  wherein  are  kept  large  numbers  of  hogs 
or  cattle,  if  suffered  to  remain  in  an  unclean  or  filthy  condition,  or  if, 
by  reason  of  excessive  noise,  they  disturb  the  quiet  of  the  neighbor- 
hood, are  held  to  be  nuisances  and  are  actionable  and  indictable  as 
such.  See  State  v.  Pay  son,  37  Me.  361 ;  State  v.  Kaster,  35  Iowa, 
221 ;  Wanstead  Local  Board  v.  Hill,  13  C.  B.  (N.  S.)  479  ;  Bab- 
coch  V.  New  Jersey  Stock  Yard  Oo.^  20  N.  J.  Eq.  296.  Nor  is  it  any 
justification  or  defense  that  such  inclosures  have  been  continuously  kept 
for  the  purpose  for  thirty  years,  and  when  first  established  were 
remote  from  human  habitations  and  some  distance  in  the  country,  but 
by  the  increase  of  population  and  the  extension  of  a  city,  they  after- 
ward became  a  imisance.  Ashhrook  v.  Commonioealth,  1  Bush  (Ky.), 
139.     See,  also,  Commonwealth  v.  Upton,  6  Gray,  473. 

A  distillery  with  styes  in  which  large  quantities  of  hogs  are  kept, 
the  offal  from  which  renders  the  waters  of  a  stream  unwholesome  and 
the  vapors  from  which  render  a  dwelling  uninhabitable,  is  clearly  a 
nuisance.     Smith  v.  McConathy,  11  Mo.  517. 

And  where  a  railroad  company  erect  cattle  pens  upon  their  right  of 
way  for  purposes  of  shipping,  they  are  required  to  exercise  such  a  super- 
vision over  them  as  will  insure  the  cleanliness  of  the  pens,  so  that  they 
will  not  become  generators  of  noxious  and  unwholesome  gases,  depriv- 
ing residents  in  their  vicinity  of  the  comfortable  use  and  enjoyment  uf 
their  property.  And  if,  by  reason  of  negligence  and  carelessness,  in 
respect  to  such  pens,  they  are  suffered  to  become  a  nuisance,  rendering 
the  houses  of  those  in  the  vicinity  uncomfortable  and  unwholesome, 
the  company  must  respond    in  damages  for  the  injuries  thus  occa- 
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sioned.     Illinois  Central  R.  R.  Go.  v.  Grahill,  50  111.  241.     And  see 
Babcock  v.  New  Jersey  Stock  Yard  Co.,  20  N.  J.  Eq.  296. 

§  17.  Tanneries.  It  is  held  that  a  tannery  is  not  i)er  se  a  nuisance. 
State  Marshall  v.  Street  Cominissioners,  36  N.  J.  Law,  283.  And  see 
Rex  V.  Paj>pineau,  2  Str.  686.  Bat  erecting  a  tannery  on  the  npper 
part  of  a  stream,  corrupting  its  waters  and  rendering  them  injurious 
to  those  below,  is  a  nuisance.  Howell  v.  McCoy,  3  Rawle  (Penn.), 
256.  So,  it  is  a  nuisance  to  place  the  refuse  matter  from  a  tannery  on 
a  vacant  lot  so  near  dwelling-houses  that  the  offensive  smells  there- 
from render  the  houses  unfit  for  habitation,  and  any  one  who  has 
sustained  damage,  peculiar  to  himself,  from  such  nuisance,  has  a  cause 
of  action  against  the  person  erecting  or  maintaining  it.  Francis  v. 
SchoeUkoj)/,  53  N.  Y.  (8  Sick.)  152.  And  where  the  owners  of  a 
tannery  situated  upon  a  stream  threw  tan  l)ark  and  other  materials  into 
the  stream,  thereby  clogging  the  waters  and  causing  damage  to  a 
mill-owner  below,  it  was  held  to  be  an  actionable  nuisance.  Hon- 
see  V.  Ilamnhond,  39  Barb.  89.  See,  also,  Thomas  v.  Brackney,  17 
id.  654. 

§  18.  Livery  stables.  It  is  said  that  a  stable  in  a  town  is  not,  like 
a  slaughter  pen  or  a  hog  stye,  necessarily  or  i)riina  facie  a  nuisance. 
But  if  it  be  so  built,  so  kept,  or  so  used  as  to  destroy  the  comfort  of 
persons  owning  or  occupying  adjoining  premises,  and  impair  their 
value  as  places  of  habitation,  or  if  the  adjacent  proprietors  are  annoyed 
by  it  in  any  manner  which  could  be  avoided,  it  becomes  an  actionable 
nuisance.  Dargan  x.Waddell,^  Ired.  (N.  C.)  L.  244;  Burditt\. 
Swenson,  17  Tex.  489;  Kirkman  v.  Handy,  11  Humph.  (Tenn.) 
406 ;  Morris  v.  Brower,  Anth.  N.  P.  (N.  Y.)  368.  A  livery  stable 
in  a  city  created  within  sixty-five  feet  of  a  hotel  was  held  to  be 
prima  facie  a  nuisance.  Coker  v.  Birge,  10  Ga.  336.  See,  also, 
Aldrich  V.  Hoioard,  8  P.  I.  246.  And  it  is  enough  to  sustain  an 
action  for  an  injury  resulting  from  a  livery  stable  as  a  nuisance,  to 
establish  the  injury  either  from  offensive  smells,  noise  or  the  unwar- 
rantable collection  of  flies ;  and  it  is  no  defense  to  such  an  action  that 
the  stable  was  well  and  properly  built,  in  a  locality  as  unobjectionable 
as  would  be  any  in  the  to^vn  or  city,  and  is  ])roperly  kept  aiul  man- 
aged. Id.  And  evidence  tending  to  show  that  otlier  staljles  similarly 
situated  do  not  create  similar  annoyance  to  neighboring  householders, 
may  properly  be  excluded  as  irrelevant.  Id.  See  Draper  v.  Sperry^ 
4  L.  T.  (N.  S.)  365  ;  Pickard  v.  Collins,  23  Barb.  444 ;  Harrison  v. 
Brooks,  20  Ga.  537;  Broder  v.  Saillard,  L.  R.,  2  Ch.  Div.  692;  17 
Eng.  R.  693. 

§  19.  Noises  and  Tibrations.     Noises   are  not  ex  necessitate  nuisan- 
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ces,  even  ■wlien  disagreeable.  Butterfield  v.  Klaher,  52  How.  (N.  T.) 
255.  But  it  is  now  well  settled,  that  mere  noise  alone^  although  not 
injurious  to  liealth,  if  unusual,  ill-timed  or  deafening,  may  constitute  a 
nuisance  to  the  owner  of  neighboring  or  adjoining  property,  such  as 
will  authorize  an  action  therefor.  Id. ;  Fisli  v.  Dodge,  4  Denio,  311 ; 
Crunvp  V.  Lariibert,  L.  E,. ,  3  Eq.  Cas.  409 ;  Soltau  v.  DeHeld,  9  Eng. 
Law  &  Eq.  104;  Davidson  v.  Isha?n,  1  Stockt.  (N.  J.)  186. 

But  a  nuisance  of  this  kind  is  much  more  difficult  to  prove  than 
when  the  injury  complained  of  is  the  demonstrable  effect  of  a  visible  or 
tangible  cause,  as  when  waters  are  fouled  by  sewage,  or  when  the  fumes 
of  mineral  acids  pass  from  the  chimneys  of  factories  or  other  works 
over  land  or  houses  producing  deleterious  physical  changes  which 
science  can  trace  and  explain.  A  nuisance  by  noise  is  emphatically  a 
question  of  degree.  Gaunt  v.  Fynney,  L.  R.,  8  Ch.  App.  8  ;  S.  C,  4 
Eng.  R.  718.  The  real  test  is,  whether  the  noise  alleged  to  be  a  nui- 
sance is  such  as  to  interfere  with  the  comfortable  existence  of  reasonable 
people,  or  those  who  are  able  and  willing  to  enjoy  life,  subject  to  the  in- 
convenience necessarily  resulting  from  the  reasonable  use  by  a  neighbor 
of  his  own  property  {Davidson  v.  Isham,  I  Stockt.  [N.  J.]  186  5 
Campbell  v.  Seaman,  2  Sup.  Ct.  N.  Y.  [T.  &  C]  235 ;  S.  C.  affirmed, 
63  N.  Y.  [18  Sick.]  568  ;  20  Am.  Rep.  567 ;  Butterfield  v.  Klaher,  52 
How.  [N.  Y.]  255),  or  whether  it  is  produced  at  such  unreasonable 
hours  as  to  disturb  the  repose  of  people  dwelling  within  its  sphere.  Id. 
And  the  character  or  quality  of  the  noise  is  always  taken  into  consid- 
eration, as  well  as  the  quantity  and  the  time  wlien  it  is  produced.  See 
Bishop  V.  Banks,  33  Conn,  121 ;  Dennis  v.  Eckhard,  3  Grant's  (Fenn.) 
Cas.  390. 

Building  a  smith's  forge  so  near  another's  dwelling,  and  making  such 
noises  with  the  hammers,  that  the  inmates  of  the  dwelling  could  not 
sleep,  was  held  to  be  an  actionable  nuisance.  Bradley  v.  Fill,  1  Lutw. 
69  ;  Dennis  v.  Eckardt,  3  Grant's  (Penn.)  Cas.  390.  So,  where  one 
carried  on  the  business  of  finishing  steam  boilers  in  the  compact  part 
of  a  city,  whereby  tlie  occupant  of  an  adjoining  dwelling  was  annoyed 
by  the  noise  and  dust,  it  was  held  that  such  occupant  might  maintain 
an  action  against  the  manufacturer.  Fish  v.  Dodge,  4  Denio,  311. 
The  disturbance  of  the  rest  and  comfort  of  a  family  by  the  constant 
barking  and  howling  of  a  dog  {Brill  v.  Flagler,  23  Wend.  354)  ;  the 
noise  made  by  the  bleating  of  calves  and  other  animals  at  night,  in  a 
cattle-pen  near  a  dwelling,  by  reason  of  which  a  family  was  disturbed 
and  broken  of  its  rest  {Bishop  v.  Banks,  33  Conn.  121),  and  the  noise 
made  by  the  stamping  of  horses  at  night,  on  the  plank  floor  of  a  livery 
stable  near  a  dwelling-house,  whereby  the  value  of  the  house  as  a  dwell. 
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ing  was  impaired  {JDargan  v.  Waddell,  9  Ired.  [N.  C]  244- ;  Ball  v.  Ray, 
L.  R.,  8  Ch.  App.  467 ;  6  Eng.  R.  435),  are  all  held  to  be  nuisances.  Id. 
So,  the  ringing  of  bells  in  a  building  located  near  a  dwelling  may  be  so 
annoying  to  the  inmates  of  the  dwelling  as  to  constitute  a  nuisance. 
Soltau  V.  DeHeld,  9  Eng.  Law  &  Eq.  104.  And  the  use  of  a  steam 
whistle,  wliich  is  unnecessary  to  the  successful  prosecution  of  a  busi- 
ness, may  be  designated  as  a  nuisance.  Butterfield  v.  Kldher,  52  How. 
(N.  Y.)  255 ;  Davidson  v.  Isham,  1  Stockt,  (N.  J.)  186.  The  noise 
of  the  music  and  shouting  in  a  circus,  which  was  erected  near  a  dwell- 
ing house,  and  in  which  performances  took  place  eveiy  evening,  was 
held  to  be  such  a  nuisance  as  the  court  would  restrain  by  injunction. 
Inchhald  v.  Rdbinson,  L.  R.,  4  Ch.  App.  388.  And  the  collection 
of  a  crowd  of  noisy  and  disorderly  people,  to  the  annoyance  of  the 
neighborhood,  outside  of  grounds  in  which  entertainments  with  music 
and  fireworks  are  being  given  for  profit,  is  a  nuisance  for  which  the 
giver  of  the  entertainments  is  liable,  even  though  he  has  excluded  im- 
proper characters  from  the  grounds,  and  the  amusements  within  the 
grounds  have  been  conducted  in  an  orderly  manner.  Walker  v.  Brews- 
ter, L.  R.,  5  Eq.  Cas.  25. 

It  is  a  well-settled  doctrine,  that  for  injuries  which  unavoidably 
result  from  the  ordinary  use  of  property,  no  nuisance  can  arise  (see 
ante,  726,  art.  1,  §  1) ;  but  it  has  been  repeatedly  held,  that  a  trade  or 
business  which  is  productive  of  excessive  noise  or  vibration  is  not  an 
ordinary  use  of  property,  and  may,  therefore,  become  a  nuisance.  Thus, 
it  is  held  that  a  nuisance  may  consist  in  the  application  of  steam  as  a 
motive  power  to  an  engine,  and  using  the  same  for  sawing  and  cutting 
stone  aiid  marble  by  means  of  machineiy,  thereby  producing  a  vibra- 
tion and  shaking  of  the  neighboring  buildings  and  injury  thereto,  and 
causing  an  offensive  noise,  interfering  with  the  quiet  use  of  such  build- 
ings, alarming  the  tenants,  and  diminishing  the  rent.  McKeon  v.  See, 
4  Robt.  (N.  Y.)  449 ;  S.  C,  51  N.  Y.  (6  Sick.)  300 ;  10  Am.  Rep.  659. 
See,  also,  Johnson  v.  Constable,  3  D.  (S.  C.)  1263.  So,  a  heavy  print- 
ing press  in  the  vicinity  of  a  dwelling  produced  vibratory  and  jarring 
sounds  and  motions  which  shook  and  injured  the  building,  and  it  was 
held  that  the  business  of  printing  in  tliat  locality,  and  producing  such 
results,  was  a  nuisance.  Rohertson  v.  CanipheU,  13  F.  C.  (Sc.)  61. 
And  where  the  defendants  carried  on  the  business  of  working  iron  and 
steel,  near  the  dwelling-house  of  the  plaintiff,  and  in  tlie  prosecution 
of  such  business,  loud,  heavy  jarring,  varying  or  agitating  hammering 
or  battering  sounds  or  noises,  were  produced,  thereby  impairing  the 
comfortable  enjoyment  of  the  plaintiff's  property,  and  injuring  the 
property  itself,  the  defendants  were  held  liable.     Elliot  son  v.  Feethaniy 
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2  Bing.  N".  C.  134.  Ante,  766,  And  the  fact  that  the  business  was  a 
lawful  and  useful  one,  and  was  established  before  the  plaintiJS  came  to 
the  neighborhood,  was  held  to  be  no  defense.  Id.  See,  also,  Scott  v. 
Mrth,  10  L.  T.  (N".  S.)  241. 

An  action  lies  against  a  railroad  company  for  a  nuisance,  in  running 
their  cars  and  engines,  ringing  bells,  blowing  off  steam,  and  making 
other  noises  in  the  neighborhood  of  a  church,  or  meeting-house,  on  the 
Sabbath,  and  during  public  worship,  which  so  annoy  and  molest  the 
congregation  worshiping  there  as  greatly  to  depreciate  the  value  of 
the  house,  and  rendering  it  unfit  for  a  place  of  religious  worship.  First 
Baptist  Church  v.  Schenectady,  etc.,  R.  R.  Co.,  5  Barb.  79.  See  contra. 
First  Baptist  Church  v.  TJtica,  etc.,  R.  R.  Co.,  6  id.  313.  But  the 
disturbance  of  a  person  in  attendance  upon  divine  service,  and  while 
engaged  in  religious  exercises  in  the  church,  by  making  loud  noises  or 
otherwise,  is  an  injury  for  which  no  action  can  be  maintained  by  him. 
Owen  V.  Henmaii,  1  Watts  &  S.  548.  See,  also,  Mainwaring  v. 
Giles,  5  Barn.  &  Aid.  356;  State  v.  Linkhaw,  69  N.  C.  214;  S.  C, 
12  Am.  Eep.  645.  The  injury  in  such  case  is  not  of  a  temporal,  but 
of  a  spiritual  nature,  for  which  no  action  lies.  Sparhcmk  v.  Union, 
etc.,  R.  R.  Co.,  54  Penn  St.  401  ;  Jones  v.  Stone,  1  Ld.  Kaym.  579. 
Or,  if  the  injury  is  a  nuisance  at  all,  it  is  ?^ piiblic  nuisance,  and  punish- 
able only  by  indictment.     See  Oioen  v.  Henman,  1  Watts  &  S.  548. 

§  20.  Navigable  streams.  All  navigable  streams  are  regarded  as 
highways  for  commerce,  and  in  this  respect  they  are  subject  to  about 
the  same  rules  as  highways  upon  land.  Those  who,  for  commercial 
purposes,  are  using  a  navigable  stream  as  a  highway  for  vessels,  have 
the  primary  and  paramount  right  to  it,  and  every  interference  with,  or 
obstruction  of  the  navigation,  or  hindrance  to  the  free  passage  of  ves- 
sels upon  it,  \s,  prima  facie  a  nuisance,  and  unlawful.  People  v.  Van- 
derhilt,  38  Barb.  282  ;  S.  C.  affirmed,  26  N.  Y.  (12  Smith)  287  ;  KingY. 
Sanders,  2  Brev.  (S.  C.)  Ill  ;  Davis  v.  Winslow,  51  Me.  264 ;  State  v. 
Babcock,  1  Yroom  (N.  J.),  29  ;  Beach  v.  Schoff  28  Penn.  St.  195  ; 
Milwaukee  Gas  Co.  v.  Steamer  Gamecoch,  23  Wis.  144.  Thus  a 
bridge  erected  without  competent  authority,  across  a  navigable  stream, 
is  a  nuisance.  Barnes  v.  Racine,  4  Wis.  454 ;  Commonwealth  v.  New 
Bedford  Bridge  Co.,  2  Gray,  339  ;  Chenango  Bridge  Co.  v.  Lewis,  63 
Barb.  111.  The  same  is  true  of  the  erection  of  a  dam.  Dunhar  v. 
Vinal,  2  Dane's  Abr.  695.  And  any  permanent  structure  erected  in, 
over,  or  upon  a  navigable  stream,  without  due  authority  of  law,  is  held 
to  be  a  common  nuisance  {Att.-Gen.  v.  Terry,  L.  R.,  9  Ch.  App.  423 ; 
S.  C,  9  Eng.  R.  523) ;  floating  docks  {Bigelow  v.  Newell,  10  Pick. 
348;  Reciter  v.  New  York  Balance  Co.,  13  How.  [N.  Y.]  549);  and 
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floating  store-houses  {Hart  w.  Mayor,  etc.,  9  "Wend,  5Tl) ;  in  a  navigable 
river,  are  public  nuisances.  Id. ;  Wctmore  v.  Atlantic  White  Lead  Co., 
37  Barb.  70.  And  driving  piles  in  the  channel  of  a  navigable  river, 
thereby  impeding  navigation,  is  a  nuisance.  Walher  v.  Shepardson, 
2  Wis.  384.  So,  the  fact  that  a  vessel,  adapted  in  all  respects  to  the 
navigation  of  a  river,  has,  without  touching  bottom,  come  in  contract 
with  a  telegraph  cable,  and  thereby  received  injury,  is  held  to  \>q  prima 
facie  e'sddence  that  the  telegraph  company  has  unlawfully  obstructed 
navigation  and  caused  the  injury,  and  if  unexplained,  authorizes  a  find- 
ing to  that  effect,  and  a  judgment  against  it  for  the  amount.  Blanch- 
ard  V.  West.  Union  Tel.  Co.,  67  Barb.  228 ;  S.  C,  3  N.  Y.  Sup.  Ct. 
(T.  &  C.)  775 ;  S.  C.  affirmed,  60  N.  Y.  (15  Sick.)  510. 

In  furtherance  of  commerce  and  travel,  slight  obstructions,  and  such 
as  may  temporarily  interrupt  the  passage  of  vessels,  or  occasion  a  cur- 
sory inconvenience,  but  which  do  not  materially  impair  navigation,  are 
made  lawful  and  tolerated  by  reason  of  the  greater  public  good  that 
results  from  these  inconsiderable  disturbances  of  the  right  of  the  pub- 
lic to  the  free  and  uninterrupted  use  of  navigable  streams.  It  is  upon 
this  principle  that  the  bridging  of  streams,  the  building  of  wharves 
and  other  like  acts  arc  permitted,  the  necessary  obstruction  in  every 
case  being  reduced  to  its  minimum.  See  Delatoare  etc.,  Canal 
Co.  V.  Lawrence,  2  Hun  (N.  Y.),  163  ;  S.  C.  affirmed,  56  K  Y. 
(11  Sick.)  612;  Gilman  y.  Philadelphia,  Z  WalL  (U.  S.)  724;  Mis- 
sissippi, etc.,  R.  R.  Co.  V.  Ward,  2  Black  (U.  S.),  485 ;  State  v.  Port- 
land, etc.,  R.  R.  Co.,  57  Me.  402.  But  if  there  is  an  unnecessary  inter- 
ference with  the  navigation,  the  act  becomes  unlawful  by  reason  of 
the  excess  of  the  limits  within  which  obstructions  are  allowed  in  the 
interests  of  the  public.  Id. ;  Blanchard  v.  Western  Union  Tel.  Go.j 
60  N.  Y.  (15  Sick.)  510  ;  State  v.  Freeport,  43  Me.  198  ;  State  v.  Dil- 
Ue,  4  Jones  (N.  C),  107 ;  Jollife  v.  Wallasley,  29  L.  T.  (N.  S.)  592. 
A  draw-bridge  over  navigable  water,  although  it  unavoidably  occasions 
some  delay  in  passing  it,  is  not  necessarily  such  an  obstruction  to  the 
navigation  as  to  amount  to  a  nuisance.  The  delay  is  submitted  to  in 
consideration  of  the  benefits  conferred.  Worhs  v.  Junction  Rail- 
road, 5  McLean  (C.  C),  425.  But  where  a  railroad  company  is  author- 
ized by  its  charter  to  erect  a  I) ridge  over  a  navigable  stream,  with 
the  proviso  that  the  navigation  of  the  stream  shall  not  be  thereby 
obstructed,  it  is  held  that  a  temporary  obstruction,  such  as  the  neces- 
sary framework  and  scaffolding  used  in  the  erection  of  the  bridge,  is  an 
obstruction  within  the  meaning  of  the  charter,  for  which  the  company 
will  be  liable  to  any  person  damaged  thereby.  Memphis,  etc.,  R.  R. 
Co.  V.  Hiclcs,  5  Sneed  (Tenn.),  427. 
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The  true  question  in  tlie  case  of  a  nuisance  in  a  port  is,  whether  or 
not  a  damage  occurs  to  the  navigation  in  the  particuh^r  locality.  And 
it  is  held  that  if  the  thing  complained  of  he  a  hindrance  to  the  navi- 
gation, it  is  no  defense  that  the  public  inconvenience  is  counter- 
balanced bj  the  benefit  to  be  afforded  by  it.  Reg.  v.  Betts,  16  Q.  B. 
1023.  But  where  the  mere  presence  in  a  ship  canal  of  a  floating  eleva- 
tor is  not  of  itself  an  obstruction  to  navigation,  but  it  only  becomes 
such  when  used  in  a  particular  manner,  a  court  of  equity  will  not 
direct  the  removal  of  the  elevator,  but  will  simply  forbid  its  use  in 
such  unlawful  manner.  People  v.  Horton,  64  N.  Y,  (19  Sick.)  610 ; 
affirming  S.  C,  5  Hun,  516.  See  Dimes  v.  Petleij,  15  Ad.  &  El.  (N. 
S.)  27-1 ;  Bainlridge  v.  SherlocTc,  29  Ind.  364. 

The  right  to  draw  water  from  a  navigable  stream  for  purposes  other 
than  are  purely  and  strictly  doinest'iG  is  subordinate  to  the  right  of 
navigation.  It  is  therefore  held  that  the  abstraction  or  diversion  of 
the  water  of  the  stream  for  purposes  of  manufacturing,  or  even  for 
pavement  washing,  baths,  etc.,  so  as  to  interfere  with  the  navigability 
of  the  stream,  is  a  nuisance.  Gity  of  PJiiladeljpliia  v.  Gilmartin.^  71 
Penn.  St.  140.  See,  also,  Medway  Co.  v.  Romney,  9  C.  B.  (IST.  S.) 
575;  Att.-Gen.  v.  Great  Eastern  R.  R.  Co.,L.  E.,  6  Ch.  App.  572. 
But  if  a  supply  of  water  be  taken  for  domestic  j)urposes  only,  the  law 
of  paramount  necessity  will  justify  the  taking.  City  of  Philadel- 
phia V.   Collins,  68  Penn.  St.  106. 

A  person  who  should  cast,  at  random,  filth  or  trash  into  a  dock,  or 
waste  materials  into  a  public  river,  to  float  or  sink,  as  it  may,  without 
guidance  or  direction,  can  in  no  just  sense  be  feaid  to  be  in  the  use  of 
such  dock  or  river  for  purposes  of  navigation.  Gerrish  v.  Brown,  51 
Me.  256.  If,  therefore,  a  person  obstructs  a  stream  which  is  by  law  a 
public  highway,  by  casting  therein  waste  material,  filth  or  trash,  or  by 
depositing  material  of  any  description,  except  as  connected  with  the 
reasonable  use  of  such  streams  as  a  highway,  or  by  direct  authority  of 
law,  he  does  it  at  his  peril ;  it  is  a  public  nuisance  for  which  he  would 
be  liable  to  an  indictment,  and  to  an  action  at  law  by  any  individual 
who  should  he  specially  damaged  thereby.  Id. ;  Manhattan  Gas  Co.  v. 
Barher,  7  Kobt.  (K.  Y.)  523 ;  S.  C,  36  How.  233 ;  Potter  v.  Froment, 
47  Cal.  165 ;  Goldsrnid  v.  Tunhridge  Wells,  L.  R.,  1  Eq.  Cas.  166  ; 
.Att.-Gen.  v.  Colney  Hatch  Lunatic  Asylain,  L.  P.,  4  Ch.  App.  146; 
Att.-Gen.  v.  Coekermoxith  Local  Board,  L.  P.,  18  Eq.  Cas.  172 ;  9  Eng. 
P.  720;  Clarh  v.  Pechham,  10  P.  I.  35 ;  14  Am.  Pep.  654.  If  the 
owners  of  a  mill  cast  the  slabs,  edgings  and  other  waste  of  the  mill 
into  the  river,  to  be  floated  away  by  the  stream,  and  thereby  the  navi- 
gation of  the  river  is  obstructed,  or  the  rights  of  privntc  iiidividuals 
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are  infringed  upon,  the  mill-owners  will  be  liable  to  an  action  for  the 
damages  caused  by  their  unauthorized  acts.  Gerrish  v.  Brown,  51  Me. 
256.  See,  also,  City  of  Ogdenshurgh  v.  Lovejoy.  2  Sup.  Ct.  N.  T.  (T. 
&  C.)  83;  S.  C.  affirmed,  58  N.  Y.  (13  Sick.)  G02.  So,  one  who  is 
injured  by  the  deposit  in  a  public  river  of  mash  from  a  brewery 
sustains  a  special  injury  which  entitles  him  to  maintain  an  action  for 
its  suppression  {Mayor  of  JS'ew  York  v.  Baumberger,  7  Ttobt.  [N.  Y.] 
219) ;  provided  he  be  the  owner  of  the  bed  of  the  river.  Hudson 
River  R.  R.  Co.  v.  Loeh,  id.  418.  But  a  mere  obstruction  to  a  pub- 
lic navigable  stream,  unaccompanied  by  any  personal  injury,  docs  not 
authorize  an  action  by  a  private  person.  Id. 

Raftsmen  on  navigable  streams  have  no  right  to  moor  their  rafts  in 
such  a  manner  as  to  deprive  wharf  owners  of  access  to  their  wharfs, 
and  such  an  obstruction  may  be  treated  as  a  nuisance.  Harrington  v. 
Edwards,  17  Wis.  586;  Moore  v.  Jackson,  2  Abb.  K.  C.  (X.  Y.)  211. 
See  Powers  v.  Irish,  23  Mich,  129.  But  a  vessel  sunk  in  the  channel 
of  a  navigable  river,  by  accident  or  misfortune,  is  not  regarded  as  a 
nuisance.  Rex  v.  Watts,  2  Esp.  675 ;  Gurmnins  v.  Sjpruance,  1  Harr. 
(Del.)  315.     See  Merritt  v.  Earle,  29  N.  Y.  (2  Tiff.)  115. 

In,  a  recent  case  in  the  supreme  court  of  the  United  States  it  is  held 
that  a  pier  erected  in  the  navigable  water  of  the  Mississippi  river  for 
the  sole  use  of  the  riparian  owner,  as  part  of  a  boom  for  saw  logs,  with- 
out license  or  authority  of  any  kind,  except  such  as  may  arise  from  his 
ownership  of  the  adjacent  shore,  is  an  unlawful  structure,  and  the 
owner  is  liable  for  the  sinking  of  a  barge  run  against  it  in  the  night. 
Atlee  V.  Packet  Company,  21  Wall.  (U.  S.)  389.  So,  in  a  case  recently 
decided  in  England,  the  doctrine  is  laid  down,  that  an  owner  of  land 
at  the  side  of  a  public  navigable  river  has  no  right  to  erect  on  the  bed 
of  the  river,  for  the  benefit  of  his  own  trade,  any  structure,  whether 
any  actual  obstruction  to  the  navigation  of  the  river  will  or  will  not  be 
thereby  occasioned ;  and  any  benefit  to  his  own  trade  is  too  remote  to 
be  held  for  the  advantage  of  the  public  generally,  such  as  will  justify 
the  erection.  Attorney-General  v.  Terry,  L.  E,.,  9  Ch.  App.  123 ;  S. 
C,  9  Eng.  R.  523. 

§  21.  Pollution  of  water.  It  is  a  well-settled  doctrine,  that  the 
owner  of  land  through  which  a  natural  stream  of  water  j^asses  has  no 
right,  in  the  absence  of  express  grant  or  prescription,  to  use  the  water 
for  such  purposes  as  will  corrupt  it  to  the  injury  of  other  riparian 
owners.  K\\  injury  to  the  purity  or  quality  of  the  water,  to  the  detri- 
ment of  other  riparian  owners,  constitutes,  in  legal  effect,  a  wrong  and 
an  invasion  of  private  right,  in  like  manner  as  a  permanent  obstruction 
or  diversion  of  the  water.  It  tends  directly  to  impair  and  destrov  the 
YoL.  IV.— 96 
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use  of  the  stream  by  others  for  reasonable  and  proper  purposes. 
Mason  V.  Hill,  2  Nev.  &  Man.  747 ;  S.  C,  5  B.  &  Ad.  1 ;  Stockport 
Waterworks  Co.  v.  Potter,  7  Hurlst.  &  N.  160 ;  Holsman  v.  Boiling 
Spring  Bleaching  Co.,  14  N.  J.  Ch.  335  ;  Merrifield  v.  Lombard,  13 
Allen,  16  ;  Dwight  Printing  Co.  v.  Boston.,  122  Mass.  583.  So,  the 
rule  is  general  that  any  person  interested  in  the  use  and  enjoyment 
of  the  water  of  a  running  stream  is  entitled  to  maintain  an  action  for 
any  special  injury  he  may  sustain  from  the  corruption  of  the  water  by 
any  other  person,  directly  or  indirectly,  whatever  may  be  the  cause, 
pretense  or  occasion.  Carhart  v.  Auburn  Gas  Light  Co.,  22  Barb. 
297 ;  Stein  v.  Burden,  24  Ala.  130  ;  Story  v.  Hammond,  4  Ohio,  376  ; 
Mayo  y.  Turner,  1  Munf.  (Ya.)  405.  And  the  pollution  of  the  waters 
of  a  navigable  stream,  so  as  to  impair  their  value  for  domestic  pur- 
poses, is  as  much  a  nuisance  and  actionable  as  though  the  stream  was 
not  navigable.  See  Wilts,  etc.,  Namgation  Co.  v.  Swindon,  etc.,  Co., 
L.  K.,  9  Ch.  App.  451 ;  9  Eng.  E-.  546  ;  Conservators  of  River  Thames 
V.  Mayor  of  Kingston,  12  L.  T.  (N.  S.)  667;  Watson  v.  City  of  To- 
ronto, etc.,  4  Up.  Can.  R.  158 ;  Philadelphia  v.  Gilmartin,  71  Penn. 
St.  140.  It  is  not,  however,  every  interference  with  water  imparting 
impurities  thereto  that  is  actionable,  but  it  must  be  such  interference 
as  substantially  impairs  its  value  for  the  ordinary  purposes  of  life. 
Atty.-Gen.  v.  Gee,  L.  E..,  10  Eq.  Cas.  131 ;  Robertson  v.  Stewart,  9  G. 
&  M.  (S.  C.)  189.  The  abatement  of  a  nuisance  does  not  necessarily 
mean  the  entire  and  absolute  removal  of  all  pollution  of  a  stream,  and 
all  disagreeable  odor,  but  such  diminution  of  pollution  and  smell  as  to 
render  it  such  as  ought  fairly  and  reasonably  to  be  submitted  to.  Id. 
A  proprietor  of  land  has  a  right  to  enjoy  the  use  of  the  waters  of  a 
river  which  flows  upon  his  land,  for  his  cattle  and  for  domestic  pur- 
poses, without  having  their  purity  destroyed  by  the  discharge  of  slops, 
manure  and  other  offensive  and  deleterious  substances  from  a  distillery, 
cattle  stables  or  hog  yard  maintained  by  an  upper  proprietor  on  the 
same  stream  {Atty.-Gen.  v.  Steward,  20  IST.  J.  Eq.  415;  Smith  v.  Mc- 
Conathy,  11  Mo.  517;  Greene  v.  Nunnem,acher,  36  "Wis.  50);  and  a 
violation  of  this  riparian  right  may  be  such  ground  of  special  damage 
;is  will  entitle  him  to  maintain  a  private  action,  as  for  a  nuisance, 
against  such  upper  proprietor.  Id.  So,  for  placing  and  keeping  a 
deleterious  substance  so  near  a  well  as  thereby  to  occasion  damage  to 
another,  an  action  is  maintainable,  although  from  such  keeping  no 
damage  would  have  occurred,  except  for  the  extraordinary,  yet  not  un- 
common, action  of  the  elements.  Woodward  v.  Aborn,  35  Me  271. 
So,  the  erection  of  a  cess-pool  so  near  a  well  as  thereby  to  contaminate 
the  water  of  the  well,  and  impair  its  value  for  domestic  purposes,  is  an 


NUISAKCES.  76a 

actionable  nuisance.  Norton  v.  Seholejield,  9  Mees,  &  "W.  665.  And 
see  Brown  v.  Illins,  25  Conn.  585.  And  the  maintenance  of  dams, 
drains  or  ditches  which  emit  disagreeahle  or  unwholesome  odors,  is 
not  only  an  actionable,  but  also  an  indictable  nuisance.  If  ills  v.  Hall^ 
9  "Wend.  315  ;  Rogers  v.  BarJcer,  31  Barb.  447 ;  Story  v.  Hammond^ 
4  Ohio,  376  ;  Bhodes  v.  Whitehead,  27  Tex.  304. 

As  it  regards  the  question  of  liability  for  the  pollution  of  water,  it 
is  immaterial  whether  the  pollution  arises  from  private  works,  or  is  the 
result  of  the  drainage  of  towns  under  legislative  authority.  Thus,  it 
is  held  that  riparian  owners  and  the  public  have  the  right  to  take  water 
from  navigable  streams,  and  the  pollution  of  such  water,  so  as  to  de- 
stroy its  value  iov  jyrimary  purposes  by  leading  into  the  same  the  sew- 
age of  the  town,  is  a  nuisance  {Conservators  of  River  Thames  v. 
Mayor  of  Kingston,  1 2  L.  T.  [N.  S.]  667) ;  and  the  fact  that  sewage 
has  been  sent  there  for  many  years  does  not  give  a  prescriptive  right  to 
continue  it  when,  by  the  increase  therein,  it  becomes  a  nuisance.  Id.  ; 
Wood  V.  Sutcliffe,  8  Eng.  Law  &  Eq.  217.  See,  also,  Iludson  River 
R.  R.  Co.  V.  Loeh,  7  Kobt.  (^.  Y.)  418.  And  the  fact  that  the  public 
convenience,  or  the  preservation  of  the  public  health,  requires  the  sew- 
age of  a  town  to  be  removed,  conjoined  with  the  fact  that  the  only 
method  by  which  it  can  be  disposed  of  is  to  discharge  it  into  a  running 
stream,  will  not  justify  its  discharge  into  such  stream  to  tlie  injury  of 
riparian  owners.  Att.-Gen.y.  Leeds,  L.  R.,  5  Ch.  App,  589  ;  Att.-Gen. 
V.  Colney  Hatch  Lunatic  Asylum,  4  id.  147.  But  the  rule  is  other- 
wise when  the  water  has  been  given  over  to  secondary  nses.  If,  in 
such  case,  the  water  becomes  polluted  by  the  emptying  into  it  of  city 
sewers,  so  that  a  riparian  proprietor  cannot  use  it  for  manufactiu'ing 
purposes  as  he  has  been  befoi'e  accustomed  to  do,  he  cannot  recover 
against  the  city  for  the  pollution,  so  far  as  it  is  attributable  to  the  plan 
of  sewerage  adopted  by  the  city  {Merrijleld  v.  City  of  Worcester,  110 
Mass.  216  ;  S.  C,  14  Am.  Hej).  592) ;  though  he  can  recover  for  it  so 
far  as  it  is  attributable  to  the  improper  construction  or  unreasonable 
use  of  the  sewers,  or  to  the  negligence  or  other  fault  of  the  city  in  the 
care  or  management  of  them.  Id.  See  aiite,  tit.  Municipal  Corpora- 
tions. 

Where  a  prescriptive  right  to  foul  a  stream  lias  been  acquired,  the 
fouling  must  not  be  appreciably  enlarged  to  the  prejudice  of  other  peo- 
ple. Any  sensible  or  appreciable  increase  is  a  nuisance,  actionable  or 
indictable  as  such.  Crossley  v.  Lightowhr,  L.  R.,  3  E(|.  Cas.  279 ;  L. 
R.,  2  Ch.  App.  478.  And  the  fact  that  the  stream  is  fouled  by  others 
is  no  answer  to  an  action  or  indictment  for  the  nuisance.  Id.     And  see 
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Lewis  V.  Stein,  16  Ala,  214;  Hayes  v.  Waldron,  44  N.  H.  585 ;  Oold- 
smid  V.  Tunhridge  Wells,  etc.,  Co.,  L.  E.,  1  Ch.  App.  349, 

And  where  a  large  number  of  persons  are  mining  on  a  small  stream, 
and  each  deteriorates  the  water  a  little,  so  that  their  combined  acts  ren- 
der the  water  utterly  unfit  for  further  use,  each  cannot  successfully  de- 
fend an  action  on  the  ground  that  his  act  alone  did  not  materially  affect 
the  water.  Hill  v.  Smith,  32  Cal.  166.  See  Chipman  v.  Palmer,  9 
Hun  (N.  Y.),  517 ;  Thorpe  v.  Brumfitt,  L.  R.,  8  Ch.  App.  650 ;  S.  C, 
6  Eng.  R.  554. 

§  22.  Municipal  corporations.  The  powers  and  liabilities  of  mu- 
nicipal corporations  with  respect  to  nuisances  have  been  sufiiciently 
discussed  under  the  title  Municijpal  Corjyo rations.  It  may,  however, 
be  observed  generally  in  this  connection,  that  in  order  to  secure  and 
promote  the  pubhc  health,  safety,  and  convenience,  municipal  corpora- 
tions are  liberally  endowed  with  power  to  prevent  and  abate  nuisances. 
And  when  a  municipal  corporation,  as,  for  instance,  a  city,  has  ample 
power  to  remove  a  nuisance^  it  is  liable  for  injuries  resulting  from  a 
failure  on  its  part  to  keep  its  streets,  lanes  and  walks  free  from  obstruc- 
tions, such  as  steps,  fences,  posts,  or  other  nuisances  existing  therein, 
or  dilapidated  walls  along  the  street  in  such  a  state  of  decay  as  to  en- 
danger the  safety  of  persons  passing  along  the  street.  Coggswell  v. 
Lexington,  4  Cush.  307  ;  Willard  v.  Newbury,  22  Yt.  458 ;  Chamber- 
lain V.  Enfield,  43  N.  H.  356 ;  Sweet  v,  Gloversville,  12  Hun  (N.  Y.), 
302.  And  the  fact  that  these  nuisances  are  upon  private  property  is  no 
excuse  for  its  failure  to  remove  them,  nor  any  defense  against  an  action 
for  injuries  resulting  from  its  neglect.  Parker  v.  Mayor,  etc.,  of  3£a- 
con,  39  Ga.  725.  See  Hill  v.  Boston,  122  Mass.  344.  Nor  has  a  mu- 
nicipal corporation  any  more  right  to  erect  and  maintain  a  nuisance 
than  a  private  individual  possesses,  and  an  action  may  be  maintained 
against  such  corporation  for  injmies  occasioned  by  a  nuisance  for  which 
it  is  responsible,  in  any  case  in  which,  under  like  circumstances,  an 
action  could  be  maintained  against  an  individual.  Pittsburgh  City  v. 
Grier,  22  Penn  St.  54  ;  Donohue  v.  Mayor  of  New  York,  3  Daly,  65  ; 
Harper  v.  City  of  Milwaukee,  30  Wis.  365.  A  municipal  corporation 
is  likewise  liable  to  indictment  for  a  public  nuisance  maintained  by  it 
{People  V.  Albany,  11  "Wend.  539),  or  permitted  to  exist  upon  its 
property.  St.  John  v.  Mayor,  3  Bosw.  (N.  Y.)  483  ;  Administrator  v. 
Insurance  Co.,  1  Disney  (Ohio),  336. 

§  23.  Dangerous  animals.  See  ante,  Yol.  1,  tit.  Animals.  See, 
also,  tit.  Negligence.  A  dog  per  se  is  not  a  nuisance.  People  v.  Board 
■of  Police,  15  Abb.  Pr.  (N.  Y.)  167.  But  a  ferocious  dog,  accustomed 
to  bite  mankind,  is  a  common  nuisance,  and  if  found  at  large  may  be 
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descroyed  by  any  one.  Id. ;  Brown  v.  Hohurger^  52  Barb.  15.  So,  a 
mad  dog,  or  one  that  is  justly  suspected  of  being  mad,  or  that  is  known 
to  have  been  bitten  by  one  that  was  mad,  is  a  nuisance,  and  may  be  killed 
by  any  person,  if  at  large,  or  in  a  situation  that  is  liable  to  escape.  Wool/ 
V.  Chall'er,  31  Conn.  121.  And  see  Jones  v.  Perri/,  2  Esp.  482  ;  Ma- 
son V.  Reeling,  12  Mod.  332.  And  a  dog  which  haunts  the  premises  of 
another,  and  by  barking  and  howling  becomes  a  nuisance,  if  he  cannot 
otherwise  be  prevented,  may  be  killed.  Brill  v,  Flagler^  23  Wend. 
354. 

§  24.  Miscellaueous.  The  erection  of  a  dam  across  a  navigable 
stream,  so  constructed  as  to  cause  the  ice  to  accumulate  in  the  spring 
to  the  injury  of  adjoining  fields,  is  an  actionable  nuisance.  Bell  v. 
2r Clintoch,  9  Watts  (Penn.),  119.  So,  if  a  canal  constructed  by  author- 
ity of  law  on  the  land  of  A,  by  his  consent,  throws  back  the  water  of 
a  natural  water-course  on  the  land  of  B,  it  is  an  actionable  nuisance. 
Belavjare,  etc.,  Canal  Co.  v.  Lee,  22  IS^.  J.  Law,  243.  So,  the  de- 
fendant dug  a  ditch  so  as  to  convey  the  washings  from  his  brewery 
into  a  clay  pit  in  the  plaintiffs  back  yard,  and  this  was  held  to  be  an 
actionable  nuisance.     Shaw  v.  Cummiskey,  7  Pick.  76. 

To  cause  a  whole  neighborhood  to  become  sickly,  by  erecting  a  dam 
across  a  stream,  thus  causing  the  water  to  stagnate  and  corrupt  the  air, 
is  a  jpuhlic  nuisance,  for  which  an  indictment  lies.  So,  also,  it  is  a 
public  nuisance,  and  indictable,  if  the  pond,  without  causing  sickness, 
produces  smells  and  stenches,  which  render  the  enjoyment  of  life  and 
property  in  the  community  uncomfortable.  State  v.  Rankin^  3  S.  C. 
438 ;  S.  C,  16  Am.  Eep.  737. 

A  dense  smoke  laden  with  cinders,  continued  for  twelve  hours  twice 
in  each  month,  falling  upon  and  penetrating  houses  and  premises,  at 
distances  varying  from  forty  to  two  hundred  feet,  is  held  to  constitute 
a  legal  nuisance.  Ross  v.  Butler.,  19  N.  J.  Eq.  294.  So,  an  action  lies 
against  the  owner  of  property  who  negligently  or  willfully  misuses  his 
own  property  to  the  annoyance  of  his  neighbor,  by  putting  up  a  smoke- 
pipe  in  such  a  manner  that  the  smoke  escaping  therefrom  becomes  a 
nuisance  or  injury  to  the  occupants  of  the  adjoining  premises.  Wlialen 
V.  Keith,  35  Mo.  87.  So,  a  cooking  range  or  stove  erected  so  near  to 
the  partition  wall  of  two  houses  as  to  injure,  by  its  ordinary  use,  the 
goods  of  the  adjacent  proprietor,  and  render  his  house  uncomfortable 
and  disagreeable,  is  a  nuisance.  Grady  v.  Wolsner,  46  Ala.  381 ;  S.  C, 
7  Am.  Rep.  593.  And  where  the  roof  of  a  building,  in  a  large  city,  is 
so  constructed  as  to  render  the  snow  falling  upon  it  liable  to  be  pre- 
cipitated upon  the  sidewalk,  and  there  is  no  adequate  guard  at  the  edge 
to  retain  it,  it  is,  in  judgment  of  law,  a  nuisance.     WalsJc  v.  2fead,  8 
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Hun  (N.  y.),  387.      See,  also,  Shipley  v.  Fifty  Associates,  101  Mass. 
251 ;  S.  C,  3  Am.  Rep.  346. 

To  turn  aside  a  useful  element  from  premises  is  as  much  a  nuisance 
as  to  turn  upon  them  a  destructive  element.  In  both  cases,  the  injury- 
may  be  equally  material.  Thus,  a  ditch  constructed  to  cany  off  water, 
riglitfuUj  flowing  to  a  mining  clami,  is  as  much  a  nuisance  as  a  dam  to 
flood  the  premises.     Parke  v.  Kilham,  8  Cal.  77. 

It  is  the  absolute  duty  of  an  occupier  of  premises,  having  a  lamp 
overhanging  the  footway,  to  prevent  its  becoming  dangerous  to  the 
public ;  and  if,  in  fact,  it  becomes  dangerous,  it  is  a  nuisance,  and  for 
any  injury  caused  by  such  nuisance,  he  is  liable.  Nor  can  he  shift  the 
liability  arising  from  such  a  duty  from  himself  by  having  employed  a 
competent  person  to  rej^air  the  lamp.  Tarry  v.  Ashton,  34  L.  T.  (N. 
S.)  97;  24  W.  K.  581.  And  it  is  the  general  doctrine  that  any  act  of 
an  individual  done  to  a  highway,  though  performed  on  his  own  soil,  if 
it  detract  from  the  safety  of  travelers,  is  a  nuisance.  Dygert  v.  Scftenck, 
23  Wend.  447.  Thus,  ejecting  a  stream  of  air  and  dust,  through  a  pipe 
from  the  defendant's  factory,  across  the  towing-path  of  a  canal, 
whereby  the  plaintiff's  mules  became  frightened,  and  jumped  into  the 
canal  and  were  drowned,  was  held  to  be  a  nuisance,  for  which  the  de- 
fendant was  held  liable  in  damages.  ConMin  v.  Phmtiix  Mills,  62 
Barb.  299.  So,  if  a  person  makes  an  excavation  in  his  own  ground, 
adjoining  a  highway,  so  that  the  use  of  the  highway  is  rendered  unsafe 
to  the  public,  using  ordinary  care,  the  person  so  making  the  excavation  is 
liable  in  damages  for  all  the  consequences.  Barnes  v.  Ward,  9  C.  B, 
392 ;  Hadley  v.  Taylor,  L.  R.,  1  C.  P.  53 ;  Vale  v.  Bliss,  50  Barb. 
358.     See  ante,  734,  §  4. 

A  tenement- house,  cut  up  into  small  apartments,  inhabited  by  a 
crowd  of  poor  people,  in  a  filthy  condition,  and  calculated  to  breed  dis- 
ease, is  a  public  nuisance.  Meeker  v.  Van  Rensselaer,  15  TVend.  397. 
Keeping  a  large  quantity  of  gun-powder  ina  wooden  building,  insuf- 
ficiently secured  and  in  close  proximity  to  other  buildings,  is  likewise  a 
public  nuisance.  Bradley  v.  People,  56  Barb.  72.  So,  it  is  a  public 
nuisance  to  place  on  the  footway  of  a  public  street  a  stall  or  stand 
for  the  sale  of  fruit,  although  the  defendant  pays  rent  to  the  adjoining 
proprietor.      Commonwealth  v.  Wentworth,  Bright.  (Penn.)  318. 

A  tomb  erected  upon  one's  own  land  is  not  necessarily  a  nuisance  to 
his  neighbor ;  but  it  may  become  a  nuisance  from  its  locality  and  other 
extraneous  facts.  Barnes  v.  Hathorn,  54  Me.  121.  And  see  Begein 
V.  Anderson,  28  Ind.  79;  I^ew  Orleans  \.  Wardens,  11  La.  Ann.  244; 
vol.  2,  132. 

So,  the  trade  and  occupation  of  carriage-making,  or  of  a  blacksmith, 
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is  a  lawfiil  and  useful  one,  and  a  building  erected  for  its  exercise  is  not 
a  nuisance  ^er  se.  But  if  such  building,  though  erected  on  the  build- 
er's own  land,  and  occupied  in  the  usual  manner,  be  in  an  improper 
place,  where  its  use  will  probably  result  to  an  injury  to  another,  this  is, 
of  itself,  a  wrongful  act,  for  which  the  wrong-doer  is  responsible  to  one 
essentially  injured  thereby.  Whitney  v.  Bartholemew,  21  Conn.  213, 
And  when  a  railroad  authorized  by  its  charter  to  be  made  at  one  place 
is  made  at  another,  it  is  held  to  be  a  mere  nuisance  on  every  highway 
it  touches  in  its  illegal  course.  Corrmwnwealth  v.  Erie,  etc.,  R.  R.  Co., 
27  Penn.  St.  339. 

AETICLE    III. 

WHAT   AKE    NOT    ACTIONABLE    NUISANCES. 

Section  1.  In  general.  It  is  a  well-established  rule  that  no  person 
can  maintain  an  action  for  damages  from  a  common  nuisance,  where  the 
injury  and  damage  are  common  to  all.  When  the  injury  is  common  to 
the  public  and  special  to  none,  redress  must  be  sought  by  a  criminal 
prosecution  in  behalf  of  all.  Pain  v.  Patrick^  3  Mod.  289  ;  Lansing  v. 
Smith,  8  Cow.  146  ;  4  Wend.  9  ;  Gordon  v.  Baxter,  74  N.  C.  470.  But 
that  which  is  a  public  nuisance  may  be  also  a  private  nuisance  to  a  par- 
ticular individual  by  inflicting  on  him  some  special  and  peculiar  dam- 
age ;  and  if  it  be  both,  that  is,  if  it  be  in  its  nature  a  public  nuisance, 
and  at  the  same  time  does  inflict  on  a  particular  individual  a  special  and 
particular  damage,  differing  in  kind  from  that  sustained  by  the  com- 
munity in  general,  that  private  individual  has  his  remedy  by  an  action 
at  law.  Bntterfield  v.  Forrester,  11  East,  60  ;  Frink  v.  Lawrence,  20 
Conn.  117 ;  Brown  v.  Watson,  47  Me.  161 ;  Dudley  v.  Kennedy,  63  id. 
465 ;  Powers  v.  Irish,  23  Mich.  429 ;  Cook  v.  Corporation  of  Bath,  L.  E,., 
6  Eq.  Cas.  177 ;  Soltau  v.  DeHeld,  9  Eng.  Law  &  Eq.  104 ;  Benjamin  v. 
Stm^r,  L.  R.,  9  C.  P.  400 ;  10  Eng.  R.  231 ;  Venard  v.  Cross,  8  Kan.  248. 
And  no  matter  how  numerous  the  persons  may  be  who  have  sustained 
tliis  peculiar  damage,  each  is  entitled  to  compensation  for  his  injury. 
Francis  v.  SchoeUkopf,  53  N.  Y.  (8  Sick.)  152.  But  the  fact  tliat  a 
person  may  have  suffered  more  inconvenience  than  others  from  the 
nuisance,  will  not  entitle  him  to  maintain  an  action.  See  Stetson  v. 
Faxon,  19  Pick.  147 ;  Shauhiit  v.  St.  Paul,  etc.,  R.  R.  Co.,  21  Minn. 
502.  Tlius,  where  the  damage  alleged  by  the  plaintiff  was,  that,  hav- 
ing gone  to  F.,  by  the  highway,  as  he  was  returning  home,  he  met  an 
obstruction,  a  fence,  placed  across  the  highway  by  the  defendant  and 
was    withheld    by   him   from  removing  it,  and  was,  in  consequence, 
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"  obliged  to  proceed  to  his  farm  by  a  very  circuitous  route  to  liis  loss 
and  detriment,"  it  was  held,  that  this  was  insufiicient  to  maintain  the 
action.  Houck  v.  Wachter^  34  Md.  265  ;  S.  C,  6  Am.  Eep.  332.  And 
see  Winterhottom  v.  Lord  Derby,  L.  R.,  2  Exch.  316.  But  see  Brown 
V.  Watson,  47  Me.  161.  So,  a  claim  for  damages  arising  from  one's 
not  attempting,  at  certain  times,  to  travel  a  public  highway,  because  of 
its  general  bad  condition,  is  hypothetical,  and  does  not  constitute  such 
peculiar  damage,  as  to  give  a  private  action  for  a  public  nuisance. 
Baxter  v.  Winooshi  Turnjpike  Co.,  '2'^  Yt.  114.  See,  also,  Greasly 
V.  Codling,  2  Bing.  263  ;  Rose  v.  Miles,  4  Maule  &  Selw.  101.  But 
proof  that  the  plaintiff  is  deprived  of  free  access  to  his  premises  by 
reason  of  an  obstruction  in  the  highway,  is  sufficient  to  maintain  the 
action.  Blane  v.  Klumjpke,  29  Cal.  156 ;  Schulte  v.  North  Pacifio 
Transp.  Co.,  50  id.  592. 

And  the  fact  that  offal  from  a  distillery  pollutes  the  air  and  a  stream, 
to  the  injury  of  the  whole  neighborhood,  does  not  affect  an  individual's 
right  of  action  for  special  damage  as  to  watering  his  cattle,  and  keep- 
ing his  tavern.     Greene  v.  Nunnemacher,  36  Wis.  50. 

In  Blackwell  v.  Old  Colony  R.  R.  Co.,  122  Mass.  1,  it  is  held  that 
no  action  can  be  maintained  to  recover  damages  for  the  obstruction  of 
a  navigable  stream  by  the  building  of  a  bridge  across  the  stream, 
whereby  the  owner  of  a  parcel  of  land  and  a  wharf  above  the  bridge 
is  prevented  from  coming  to  the  wharf  from  the  sea  in  vessels, 
although  his  wharf  is  the  only  one  above  the  bridge  used  for  busi- 
ness purposes,  and  he  is  thereby  compelled  to  abandon  the  use  of 
his  wharf  for  such  purposes,  and  to  transport  his  goods  by  land  at  an 
enhanced  exj)ense.  And  see  Brayton  v.  Fall  River,  113  Mass.  218 ; 
S.  C,  18  Am.  Rep.  470 ;  Brightman  v.  Fairhaven,  7  Gray,  271. 

ARTICLE    lY. 

WHO     MAT    OR    MAT    NOT    SUE    FOE. 

Section  1.  Who  may  sue.  In  general,  every  person  who  suffers 
actual  damage,  whether  direct  or  consequential,  from  a  common  nui- 
sance, may  sue  for  his  own  particular  injury.  See  preceding  section. 
Thus,  any  person  interested  in  the  use  and  enjoyment  of  the  water  of 
a  running  stream  is  entitled  to  receive  it  pure  and  uncontaminated ; 
and  he  may  sue  for  any  special  injury  sustained  by  him  in  consequence 
of  the  cori'uption  of  the  water  by  any  other  person.  Carhart  v. 
Atiburn  Gas  Light  Co.,  22  Barb.  297.  x\nd  see  Hamilton  v.  Mayor, 
etc.,  of  Columh'us,  52  Ga.  435 ;  Clarh  v.  Pecldiam,  10  R.  I.  35  ;  14  Am. 
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Rep.  654  ;  Grant  v.  Schmidt,  22  Minn.  1.  And  an  action  for  nuisance 
may  be  bronglit  by  the  successive  owners  and  occupants  of  the  place 
subject  to  the  nuisance.      Staple  \.  Spring,  10  Mass.  T2. 

Where  a  landlord  has  leased  a  house,  and  a  nuisance  was  erected  so 
near  thereto  as  to  injure  the  house,  a  recovery  for  the  damage  occa- 
sioned thereby  to  the  reversion  may  l)e  had  by  the  landlord ;  but  if  it  is 
not  permanent  and  injurious  to  the  reversion,  he  cannot  recover. 
Cooper  V.  Randall,  59  111.  318.  Where  a  reversioner  sues  for  injury 
to  the  freehold,  he  must  be  I'estricted  to  damages  to  the  reversionary 
interest,  and  it  would  be  error  to  give  an  instruction  which  would 
authorize  a  verdict  for  all  damages  sustained,  as  well  by  the  teufvut  in. 
possession  as  the  landlord.  Each  has  his  renaedy,  the  former  for  in- 
jury to  his  possession,  the  latter  for  injury  to  his  reversion.  Id  ;  Bed- 
ingfield  v.  Onslow,  3  Lev.  209.  And  see  Baxter  v.  Taylor,  4  B.  & 
Ad.  72.  A  reversioner  may  maintain  an  action  for  the  obstruction  of 
an  ancient  light,  and,  in  the  event  of  its  not  being  removed,  for  the 
continuance  thereof.  Shadwell  v.  Hutchinson,  2  B.  tfe  Ad.  97.  So, 
he  may  maintain  an  action  for  the  permanent  obstruction  of  a  right  of 
way.  Kidgill  v.  Moor,  9  C.  B.  364.  See  Simpso7i  v.  Savage,  1  C. 
B.  (N.  S.)  347. 

Where  it  appeared  that  the  grantee  of  a  disseisor  was  maintaining,  on 
land  of  which  he  was  wrongfully  seized,  an  embankment  so  as  to  flood 
other  land  of  the  disseisee,  it  was  held  that  the  disseisee  might  main- 
tain an  action  on  the  case  for  the  nuisance.  Fijield  v.  Bailey,  55  N. 
H.  380. 

One  who  is  the  owner  of  medical  springs  and  uses  them  as  a  source 
of  revenue,  by  furnishing  houses,  board,  lodgings  and  entertainment  to 
those  who  resort  to  them,  is  entitled  to  sue  in  that  character  for  dam- 
age done  to  him,  in  the  construction  of  a  nuisance  by  which  the  public 
are  deterred  from  visiting  his  springs,  and  his  profits  are  thereby 
reduced.     Bonner  v-.  Welhorn,  7  Ga.  296. 

§  2.  Who  cannot  sue.  Where  a  Jiuisance  was  created  near  a  house 
whereby  the  house  was  made  unwholesome  and  the  tenant's  wife  sick, 
it  was  held,  that  although  the  tenant  had  a  right  of  action  therefor, 
and  could  recover  damages  for  the  injury  to  the  wife's  health,  yet  such 
action  accrued  to  him  solely  as  occupier  of  the  honse,  and,  therefore, 
that  after  his  death  the  wife  could  maintain  no  action.  Ellis  v.  Kansas 
City,  etc.,  R.  R.  Co.,  63  Mo.  131 ;  S.  C,  21  Am.  Rep.  436. 

And  although  it  is  well  settled   that   if  a  public  nuisance  work  a 

private  injury  to  a  person,  that  person  may  have  a  remedy  by  private 

action  for  damages,  and  in  a  proper  case  may  have  an  injunction   (See 

ante,  767,  art.  3,  §  1)  ;  yet  an  individual  citizen  cannot  maintain  an  action 
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to  restrain  another  individual  bj  injunction  from  an  act  alleged  to  be 
a  public  nuisance,  where  he  suffers  injury  only  in  common  with  other 
citizens  {Bigeloio  v.  Hartford  Bridge  Co.,  14:  Conn.  565) ;  nor  can 
such  an  action  be  sustained  for  the  purpose  of  restraining  the  usurpa- 
tion of  a  franchise  detrimental  to  all  the  people  of  the  State  ;  namely, 
the  filling  up  of  a  navigable  river  or  public  highway.  Manhattan  Gas 
Light  Co.  v.  Barker,  7  Kobt.  (N.  T.)  523 ;  S.  C,  36  How.  233.  And 
where  a  man  lies  by  and  permits  another  to  erect  works  at  great  ex- 
pense and  to  use  them  for  several  years  without  objection,  he  cannot 
come  into  equity  for  an  injunction  to  i^estrain  the  use  of  such  works 
in  the  same  manner  as  they  have  been  before  used.  Southard  v. 
Morris  Ca/nal,  1  N.  J.  Ecp  518.     See  Yol.  3,  tit.  Injunction. 

The  owner  of  a  house  occupied  by  weekly  tenants  is  within  the  rule 
that  a  reversioner  cannot  maintain  an  action  in  respect  of  a  temporary 
nuisance.  Jones  v.  Ghap])ell,  L.  E.,  20  Eq.  Cas.  539 ;  S.  C,  15  Eng. 
H.  475,  So,  the  noise  and  obstruction  occasioned  by  the  loading  and 
unloading  of  carts  in  a  public  highway  or  street  opposite  to  a  dwelling- 
house  (in  the  absence  of  evidence  showing  an  intention  to  make  the 
nuisance  permanent),  is  held  to  be  not  such  an  injury  to  the  dwelling- 
house  as  to  entitle  the  owner  of  the  sam.e  in  reversion  on  a  lease,  to  an 
injunction  against  the  nuisance.  Mott  v.  Shoolbred,  L.  R.,  20  Eq. 
Cas.  22 ;  S.  C,  13  Eng.  E.  582. 

AETICLE  Y. 

WHO  MAY  OE  WHO  MAY  NOT  BE  SUED. 

Section  1.  Who  may  be  sued.  In  general,  an  action  on  the  case  lies 
against  one  erecting  a  nuisance  and  one  continuing  a  nuisance  erected 
by  another.  Plumer  v.  Ha/rper,  3  N.  H.  88  ;  Kansas  Pacific  Rail- 
way V.  Mihlman,  1 7  Kans.  224 ;  Staple  v.  Spring,  1 0  Mass.  72.  And 
a  persoH  who  erects  a  nuisance  continues  liable,  although  he  has  sub- 
sequently parted  with  his  whole  interest  in  it.  Dormam,  v.  Ames,  12 
Minn.  451  ;  Grady  v.  Wolsner,  46  Ala.  381 ;  S.  C,  7  Am.  Eep.  593  ; 
Waggoner  v.  Jermaine,  3  Denio,  306.  See  Brown  v.  Woodworth,  5 
Barb.  550 ;  Cohh  v.  Smith,  38  Wis.  21.  Generally,  the  creator  of  a 
private  nuisance  is  liable  to  any  person  he  may  injure,  without  notice 
to  desist  from  the  wrong,  or  request  to  repair  the  injury  ( Crommelin 
V.  Coxe,  30  Ala.  318  ;  Pierson  v.  Glean,  14  N.  J.  Law,  36  ;  Pills- 
hury  V.  Moore,  44  Me.  154) ;  but  the  continuer  of  a  nuisance  created 
by  another  is  not  liable  for  damages  unless  it  be  shown  that  he  had 
notice  or  knowledge   of  the  existence  of  the  nuisance  {Pinney  v. 
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Berry ^  61  Mo.  359  ;  ConJiocton  Stone  Road  x.  Buffavo^  etc.^  R.  R.Co., 
51  N".  Y.  (6  Sick.)  573;  S.  C,  10  Am.  Rep.  616);  though  it  is  not 
necessary  to  prove  a  request  to  abate  it.  Id.  But  on  this  point,  see 
McDonough  v.  GUman,  3  Allen,  261;  Ray  y.  Sellers,  1  Duv.  (Ky.) 
254  ;  Pillshttry  v.  Moore,  H  Me.  151 ;  Wed  v.  Louisville,  etc.,  R.  R. 
Co.,  8  Bush  (Ky.),  404;  Grigshy  \.  Clear  Lake  Water  Co.,  40  Cal. 
396. 

Parties  who  cause  a  nuisance,  by  acts  done  on  the  land  of  a  stranger, 
are  liable  for  its  continuance,  and  it  is  no  defense  that  they  cannot  law- 
fully enter  to  abate  the  nuisance  without  rendering  themselves  liable 
to  an  action  by  the  owner  of  the  land.  Smith  v.  Elliott,  9  Penn.  St. 
345.  And  an  action  on  the  case  lies  against  all  jointly  who  are  con- 
cerned in  the  continuance  of  a  nuisance,  whether  lessees,  sub-lessees  or 
assignees  of  lessor.     Rogers  v.  Stewart,  5  Yt.  215. 

An  action  lies  against  the  owner  of  premises  who  lets  them  to  a  ten- 
ant in  a  ruinous  and  dangerous  condition,  and  wlio  causes  or  pemiits 
them  so  to  remain  until,  by  reason  of  the  want  of  reparation,  they  fall 
upon  and  injure  the  house  of  an  adjoining  owner,  Todd  v.  Flight, 
9  C.  B.  (N.  S.)  377.  So,  the  defendant,  being  the  owner  of  land 
on  which  was  a  kiln  for  drying  lumber,  leased  the  same,  knowing  that 
the  kiln  would  be  used  by  the  lessee  for  drying  lumber,  and  knowing, 
or  having  reason  to  know,  that  such  use  would  be  dangerous  to  the 
plaintiff's  adjoining  property,  and  it  was  held  that  the  defendant  was 
liable  to  the  plaintiff  for  injuries  occasioned  to  his  adjoining  property 
by  the  kiln.  Helwig  v.  Jordan,  53  Ind.  21 ;  S.  C,  21  Am.  Rep.  189. 
See,  also,  Fish  v.  Dodge,  4  Denio,  311  ;  Dxirant  v.  Palmer,  29  IST.  J. 
Law,  544  ;  Owings  v.  Jones,  9  Md.  108.  So,  if  a  person  erect  a  barn 
on  land  immediately  adjoining  another's  in  such  manner  that  in  its 
ordinary  use  it  would  l)e  injurious  and  offensive  to  the  adjoining  pro- 
prietor, and  cast  unwholesome  odors  into  his  house,  he  is  liable  for  the 
nuisance,  though  caused  by  tenants  to  whom  he  has  leased  the  prem- 
ises {Pickard  v.  Collins,  23  Barb.  444) ;  but  for  a  nuisance  arising  to  the 
adjoining  proprietor  by  reason  of  some  special  unusual  circumstances, 
he  will  not  be  liable,  unless  he  knew,  or  had  reason  to  believe  when 
he  let  the  barn,  that  the  use  of  it,  in  the  ordinary  mode,  would  prove 
a  nuisance.  Id.  Amd  where  a  landlord  lets  premises  not  in  themselves 
a  nuisance,  but  which  may  or  may  not  be  used  by  the  tenant  so  as  to 
become  a  nuisance,  and  it  is  entirely  at  the  option  of  the  tenant  so  to 
use  them  or  not,  and  the  landlord  receives  the  same  benefit  whether 
they  are  so  used  or  not.  the  landlord  is  not  responsible  for  the  acts  of 
tlie  tenant.  Ridi  v.  Basterfield,  4  C.  B.  804.  See  Gandy  v.  Jubber^ 
5  B.  &  S.  78 ;  S.  C,  '  1.  485. 
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A  landlord  who  lets  premises,  knowing  tliey  are  infected  by  a  con 
tagious  disease,  without  notifying  the  tenant  thereof,  is  held  liable  to 
the  latter,  for  the  damages  sustained,  in  case  the  disease  is  communi- 
cated. Cesar  v.  Karutz,  60  X.  T.  (15  Sick.)  229 ;  S.  C,  19  Am.  Rep. 
164;  Minor  v.  Sharon,  112  Mass.  477;  S.  C,  17  Am.  Rep.  122.  See, 
also,  Eaton  v.  Winne,  20  Mich.  156 ;  S.  C,  4  Am.  Rep.  377.  And  in 
general,  where  the  landlord  knows  that  a  cause  exists  which  renders 
the  house  unfit  for  occupation,  it  is  a  wrongful  act  on  his  part  to  rent 
it  without  giving  notice  of  its  condition.  Wallace  v.  Leiit,  29  How. 
(N.  Y.)  289 ;  S.  C,  1  Daly,  481 ;  StajplesY.  Anderso7i, 3  Robt.  (N.  Y.) 
327.  So,  an  action  lies  against  the  landlord  of  a  house  demised  by 
lease,  who,  under  his  contract  with  his  tenants,  himself  employs  work- 
men to  repair  the  house,  for  a  nuisance  in  the  house  occasioned  by  the 
negligence  of  his  workmen.  Sadler  v.  IlenlocTc,  4  El.  &  Bl.  570 ; 
Leslie  V.  Founds,  4  Taunt.  649  ;  2  Selw.  X.  P.  1084. 

And  when  the  owner  of  lands  undertakes  to  do  a  work  which,  in 
the  ordinary  mode  of  doing  it,  is  a  nuisance,  he  is  liable  for  any  injury 
which  may  result  from  it  to  third  persons,  though  the  work  is  done  by 
a  contractor  exercising  an  independent  employment,  and  employing  his 
own  servants.  Ellis  v.  Sheffield  Gas  Co.,  2  El.  &  Bl.  767 ;  Pickard 
V.  Smith,  10  C.  B.  (N.  S.)  470,  480  ;  Coe  v.  Wise,  L.  R.,  1  Q.  B.  711 ; 
Butler  V.  Hunter,  7  Hurlst.  &  ]Sr.  826  ;  Scammon  r.  City  of  Chicago, 
25  111.  424;  Ciifv.  NewarTc,  etc.,  R.  R.  Co.,  35  K  J.  Law,  17 ;  S.  C, 
10  Am.  Rep.  205.  But  when  the  work  is  not  in  itself  a  nuisance,  and 
the  injury  results  from  the  negligence  of  such  contractor  or  his  servants 
in  the  manner  of  executing  it,  the  contractor  alone  is  liable,  unless  the 
o^vner  is  in  default  in  employing  an  unskillful  or  improper  person  as 
the  contractor.  Id. 

In  Walter  v.  Wiconrvico  County,  35  Md.  385,  it  is  held  that  a  failure 
to  remove  a  nuisance,  erected  by  another,  does  not  alone  constitute  a 
continuance  of  it,  but  that  there  must  be  some  positive  act  done  evi- 
dencing its  adoption. 

So,  in  order  to  charge  one  who  has  created  a  nuisance  with  liability 
for  its  continuance,  after  he  has  parted  with  the  property  upon  which  it 
is  situated  or  caused,  it  is  held  that  he  must  be  shown  to  derive  some 
benefit  from  the  continuance,  or  to  have  sold  with  warranty  of  the  con- 
tinued use  of  the  property,  as  enjoyed  while  the  nuisance  existed. 
Hanse  v.  Cowing,  1  Lans.  (K.  Y.)  288 ;  Walsh  v.  Mead,  8  Hun  (K 
Y.),  386 ;  Rich  v.  Basterfield,  4  C.  B.  804 ;  James  v.  Harris,  35  L. 
T.  (N.  S.)  240 ;  Swords  v.  Edgar,  59  IST.  Y.  (14  Sick.)  28 ;  S.  C,  17 
Am.  Rep.  295.  See  Pretty  v.  Brickmore,  L.  R.,  8  C.  P.  401 ;  6  Eng. 
Rep.  182;  Leonard  v.  Storer,  115  Mass.  86;  S.  C,  15  Am.  Rep.  76. 
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Under  tlie  Eevised  Statutes  of  Ebode  Island,  an  action  on  the  case 
for  causing  a  nuisance  survives  the  death  of  the  defendant  and  may 
proceed  against  his  executor,  cited  in  to  defend.  Aldrich  v.  Hoioard, 
8  K.  I.  125. 

The  occupier  of  a  house  is  held  liable  for  allowing  the  continuance 
on  his  premises  of  any  artificial  work  which  causes  a  nuisance  to  a  neigh- 
bor, even  though  it  has  l)eeu  })ut  thei-e  before  he  took  possession. 
Broder  v.  SaiUard,  L.  R.,  2  Ch.  Div.  692;  17  Eng.  Eep  693. 

So  where  the  occupier  of  lanls  grants  a  license  to  another  to  do  cer- 
tain acts  on  the  land,  and  the  licensee  in  doing  them  commits  a  nui- 
sance, the  occupier  may  be  made  a  defendant  to  a  suit  to  i-estrain  the 
nuisance.  White  v.  Jameson,  L.  E.,  18  Eq.  303 ;  S.  C,  9  Eng.  Eep. 
817. 

AETICLE  Yl. 

REMEDY    IN    EQUITY. 

Section  1.  In  general.  The  remedy  in  equity  for  nuisances  is  by 
injunction.  See,  as  to  the  rules  governing  the  application  of  this  rem- 
edy to  nuisances,  ante,  Yol.  3,  title  Injunctions,  p.  -,  et  seq.  In  gen- 
ei'al,  where  the  injury  arising  from  the  nuisance  is  not  susceptible  of 
adequate  compensation  in  damages,  or  where  the  injury  is  a  constantly 
recurring  grievance,  a  court  of  equity  will  interpose  the  remedy  by  in- 
junction. Arnold  v.  Kle'pper,  24  Mo.  273  ;  Carlisle  v.  Cooper,  21  N. 
J.  Eq.  576  ;  McCord  v.  Iher,  12  Ohio,  387;  Corning  v.  Tro\j  Iron 
a/nd  Nail  Factorxj,  40  N.  Y.  (1  Hand)  191 ;  Sioaine,  v.  Great  North- 
ern Railway  Co.,  4  DeG.  J.  &  S.  211.  Or,  if  a  clear  legal  right  is  in- 
jured, and  its  destruction  threatened,  courts  of  equity  will  interpose. 
Walker  v.  Breioster,  L.  E.,  5  Eq.  Cas.  25 ;  Ilerz  v.  Union  Bank  of 
London,  2  Giff.  686  ;  Wilts,  etc.,  Co.  v.  Sivindon,  etc.,  Co.,  L.  E.,  9  Ch. 
App.  451 ;  S.  C,  9  Eng.  E.  546.  And  it  is  held  that  a  court  of  equity 
will  sometimes  even  grant  relief,  where  there  has  been  an  adverse  de- 
cision in  a  court  of  law.  But  such  cases  are  rare,  and  rest  upon  very 
peculiar  grounds.  Ollendor/v.  Black,  4  DeG.  &  S.  211.  So,  although 
it  is  now  settled  that  an  injunction  may  l)e  granted  to  restrain  ajipre- 
hended  mischief  from  the  storing  of  highl}^  explosive  and  inflammable 
substances  in  populous  places,  where  the  fears  of  mankind  are  reasona- 
Ue.  See  Ileplmrn  v.  Lordon,  2  IT.  &  M.  345 ;  S.  C,  11  Jur.  (N.  S.) 
132.  Yet,  it  requires  an  extraordinary  case  to  warrant  the  remedy, 
and  the  danger  should  be  probable  rather  than  possible.  Id. ;  Rhodea. 
V.  Dunbar,  57  Penn.  St.  274:  TT^V/.?  Appeal,  74  id.  230. 
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Digging  deep  holes,  and  planting  therein  large  stone  pillars  or  abut- 
ments ;  digging  and  carrj^ing  away  large  banks  of  valuable  clay,  and 
constructing  an  aqueduct  by  ditches  and  embankments  through  and 
thus  permanently  dividing  the  complainant's  land,  are  acts  which,  if 
done  without  authority  of  law,  would  present,  ;i  case  of  irreparable  dam- 
age, authorizing  the  interference  of  a  court  of  equity  by  uajunction. 
Reddall  v.  Bryan,  14  Md.  444.  So,  a  court  of  equity  has  power  to 
prohibit  by  injunction  the  obstruction  of  water-courses,  the  diversion  of 
streams  from  mills,  the  back  flowage  upon  them,  and  injuries  of  the 
like  kind,  w^hicli,  from  their  nature,  cannot  be  adequately  compensated 
by  damages  at  law.  Lamhorn  v.  Covington  Manuf.  Co.,  2  Md.  Ch. 
409  ;  Uough  v.  Doylestown,  4  Brewst.  (Penn.)  333  ;  Burnham  v.  Kemp- 
tori,  44  ^".  II.  TS  ;  Well  v.  Portland  Manuf.  Co.,  3  Sumn.  (C.  C.)  189  ; 
Bemis  Y.Ujyham,  13  Pick.  169;  McGenness  v.  Adriatic  Mills,  116 
Mass.  1Y7.  And  where  the  defendant  was  about  erecting  a  pri^T"  on 
his  own  lot,  in  close  proximity  to  the  dwelling-house,  cellar,  and  well 
of  the  complainant,  it  was  held  that  the  remedy  by  injunction  would 
lie  to  restrain  the  completion  of  the  privy,  there  being  no  adequate 
remedy  at  law  for  the  injury  that  would  result  therefrom  to  the  com- 
plainant.     Wahle  V.  Reiniach,  Y6  111.  322. 

An  injunction  will  likewise  be  issued  to  prevent  a  party  from  burn- 
ing bituminous  coal  for  generating  steam  in  his  mill,  so  near  to  dwell- 
ings as  to  cover  them  with  soot  and  noxious  vapors  {Galhraith  v. 
Oliver,  3  Pittsb.  [Penn.]  78) ;  or  to  restrain  the  erection  of  stock  pens  so 
near  dwellings  or  places  of  business  as  to  impair  their  comfortable  enjoy- 
ment by  foul  odors  and  stenches  {Illinois  Central  R.  R.  Co.  v. 
GrahiU,  50  111.  241) ;  or  to  restrain  the  erection  of  machine  shops  in  a 
locality  where  the  noise  therefrom  becomes  a  nuisance  to  residents 
{Cooper  V.  North  Brit.  Railway  Co.,  27  Jur.  241) ;  or  to  restrain  a  bone 
burning  establishment  {Meigs  v.  Lister,  23  N.  J.  Eq.  199);  and  this, 
notwithstanding  the  objection  that  the  odors  complained  of  were  not 
unwholesome,  but  merely  unpleasant,  and  that  the  maintenance  of  the 
establishment,  as  a  means  of  disposing  of  refuse  animal  matter  accum- 
ulating in  a  neighboring  city,  was  necessary  to  the  welfare  of  that  city. 
Id.  So.  the  erection  of  a  bridge  over  a  stream  producing  special  dam- 
age to  one  navigating  the  stream  skillfully  {Cohirabtis  Ins.  Co.  v. 
Curteniiis,  6  McLean  [C.  C],  209),  or  the  section  of  a  railroad  or  other 
obstruction  along  a  public  street,  so  as  to  cut  off  access  to  the  premises 
of  one  Avho  is  the  owner  of  the  fee  {Fort  v.  Groves,  29  Md.  1 88  ;  Black 
V.  Philadelphia,  etc.,  R.  R.  Co.,  58  Penn.  St.  249),  may  be  restrained  by 
injunction.  Id.  See  Aram  v.  SchaUenberger,  41  Cal.  449.  So,  if  it 
clearly  appears  that  a  cemetery  is  so  situated  that  the  burial  of  the  dead 


iSUISANCES.  775 

there  will  endanger  life  or  health,  either  by  corrupting  the  surrounding 
atmosphere,  or  the  water  of  wells  or  springs,  a  court  of  equity  will 
grant  injunctive  relief.  CLarh  v.  Lawrence,  G  Jones'  (N.  C.)  Eq.  83. 
And  sec  Ellison  v.  Coynmissioners,  5  id.  57.      Yol.  2,  132. 

Courts  of  equity  will  rarely  exercise  their  jurisdiction  in  cases  of 
public  nuisance.  The  proper  remedy  in  such  cases  is  by  indictment, 
and  where  the  object  sought  can  be  attained  in  that  mode,  equity  will 
not  interfere.  Att.-Gen.  v.  N'ew  Jersey  R.  /**.,  etc.,  Co.,  3  N.  J.  Eq. 
136.  And  see  Water  Commissioners  v.  Hudson,  13  id.  420  ;  Gray  v. 
Ohio,  etc.,  12.  R.  Co.,  1  Grant's  (Penn.)  Cas.  412,  But  an  injunction  will 
be  allowed  to  restrain  a  public  nuisance  which  causes  special  damage  to 
the  property  of  individuals ;  as  for  instance,  to  restrain  the  owner  of 
an  adjoining  house  from  its  contemplated  use  as  a  brothel.  Hamilton 
V.  Whitridge,  11  Md.  128.  And  see  Hayden  v.  Tucker,  37  Mo.  214 ; 
Remington  v.  Foster,  42  Wis.  608. 

If  the  injury  be  doubtful,  eventual  or  contingent,  or  if  the  matter 
complained  of  is  not  ipso  facto  a  nuisance,  or  will  not  become  such  when 
put  in  operation,  an  injunction  will  not  be  granted  [Rhodes  v.  Duiibar, 
57  Penn.  St.  274 ;  Weir's  lippeal,  74  id.  230 ;  Butler  v.  Rogers,  1 
Stockt.  \J^.  J.]  487 ;  Dumesnil  v.  Dupont,  IS  B.  Monr.  [Ky.]  800) ;  and 
it  lies  upon  the  plaintiff  to  establish  his  case  by  satisfactory  proof  which 
does  not  consist  of  the  opinions  of  witnesses.  Hough  v.  Doylestown,  4 
Brewst.  (Penn.)  333. 

In  Village  of  St.  Johns  v.  McFarlan,  33  Mich.  72  ;  S.  C,  20  Am. 
Hep.  671,  it  is  held  that  a  court  of  equity  has  no  jurisdiction  to  restrain 
the  threatened  violation  of  a  village  ordinance,  unless  the  act  threat- 
ened to  be  done  would,  if  carried  out,  be  a  nuisance  ;  and  that  the  erec- 
tion of  a  wooden  building  within  the  limits  of  a  city  or  village  is  not 
in  and  of  itself  a  nuisance,  nor  does  the  fact  that  it  is  prohibited  by 
ordinance  make  it  such.  See,  also,  Pye  v.  Peterson,  45  Tex,  312  ;  Mayor 
of  Hudson  V.  Tliorne,  7  Paige  261. 

Where  water  pipes  had,  M'ithout  the  consent  of  the  owner  of  the' soil, 
been  laid  in  the  soil  of  a  highway,  an  injunction  to  restrain  the  con- 
tinuance of  the  pipes  was  granted  ;  and  the  fact  that  the  soil  under  the 
highway  was  of  no  value  to  the  owner,  and  that  his  motive  for  apply- 
ing to  the  court  was  not  connected  with  the  enjoyment  of  his  land,  was 
held  to  constitute  no  reason  against  granting  the  injunction.  Goodson 
V.  Richardson,  L.  P.,  9  Ch.  App.  221 ;  S.  C,  8  Eng.  K.  835. 
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AKTTCLE  VII. 


REMEDY  AT  LAW. 


Section  1.  In  general.  The  legal  remedies  for  nuisances  are, — an 
action  on  the  case  for  the  recovery  of  damages  resulting  from  the 
nuisance ;  abatement  of  the  nuisance  bv  the  party  injured  ;  and  the 
remedy  by  indictment,  on  behalf  of  the  public.  See,  as  to  the  cases  in 
which  an  action  may  be  inaintained  for  injuries  received  from  a  com- 
mon nuisance,  ante,  767,  art.  3,  §  1.  As  to  parties,  see  ante,  768,  770, 
arts.  4  and  5. 

Where  the  injury  complained  of  affects  the  comfortable  enjoyment 
of  property,  the  tenant  may  maintain  an  action  in  his  own  name. 
Mumford  v,  Oxford,  etc.,  R.  R.  Co.,  1  H.  &  N.  35;  Simpson  y. 
Savage,  1  C.  B.  (N.  S.)  347.  If  the  nuisance  is  of  ?^  jpermanent  char- 
acter, or  produces  a  permanent  iujury  to  the  estate,  the  reversioner 
may  maintain  an  action  therefor.  Id.  ;  Tucker  v.  Newman,  11  Ad.  & 
El.  40  ;  Codman  v.  Evans,  7  Allen,  431  ;  Schidte  v.  North  Pacific 
Transp.  Co.,  50  Cal.  592 ;  Seeley  v.  Alden,  61  Penn.  St.  302. 

It  is  a  well-settled  doctrine  that  every  continuance  of  a  nuisance  is 
a  new  nuisance,  and  entitles  the  party  injured  thereby  to  sue  for 
damages.  Vedder  v.  Vedder,  1  Denio,  257 ;  Staple  v.  Spring,  10 
Mass.  74 ;  Clowes  v.  Staffordshire  Potteries,  etc.,  Co.,  L.  R  ,  8  Ch. 
App.  125  ;  S.  C,  4  Eng.  R.  807.  Thus,  a  recovery  in  an  action  for 
changing  the  channel  of  a  creek  and  diverting  the  water  thereof  by 
means  of  obstructions,  so  as  to  flow  the  plaintiffs  lands,  is  held  to  be 
no  bar  to  a  subsequent  suit  to  recover  damages  for  a  similar  injury 
sustained  since  the  commencement  of  the  former  suit.  Beckwith  v. 
Griswold,  29  Barb.  291.  And  the  abatement  of  a  nuisance  by  the 
plaintiff  does  not  preclude  him  from  recovering  damages  sustained 
anterior  to  such  abatement.  Gleason  v.  Gary,  4  Conn.  418 ;  Tate  v. 
Parrish,  7  Monr.  (Ky.)  325  ;  Crump  v.  Lamhert,  13  L,  T.  (JST.  S.) 
133  ;  aflirming  S.  C,  L.  R.,  3  Eq.  409. 

§  2.  Damages  recoverable.  In  an  action  for  a  nuisance  the  gen- 
eral rule  is,  that  the  plaintiff 's  measure  of  damages  is  the  loss  actually 
sustained.  Thayer  v.  Brocks,  17  Ohio,  489  ;  Luther  v.  Winnisimm et 
Co.,  9  Cush.  171.  Suits  for  damages  sliould  not  be  matters  of  specu- 
lation, but  reasonable  claims  for  indemuitication.  One  who,  therefore, 
in  the  exercise  of  what  he  believes  to  be  his  rights,  commits  a  nuisance 
against  the  property  of  another,  is  bound  only  for  the  actual  damages 
suffered,  including  the  trouble  and  expense  of  establishing  the  right  to 
have  the  nuisance  abated.     Keay  v.  New   Orleans   Canal  Co.,  7  La. 
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Aim.  259.  See,  also,  McKnight  v.  Ratcliff,  -14  Penn.  St.  156 ;  Shaw 
V.  CttmTniskey,  7  Pick.  76.  But  if  tlie  nuisance  be  continued  after  a  ver- 
dict at  law  establishing  the  nuisance,  exemiylary  damages  are  warrant- 
able to  such  an  extent  as  will  lead  to  the  abatement  of  the  nuisance. 
Bradley  v.  Amis,  2  Ilayw.  (X.  C.)  399;  SoItaK  v.  Delleld,  9  Ejig. 
Law  &  Eq.  10-i.  See  Morford  v.  Woodworth,  7  Ind.  83.  And  a 
man  may  not,  with  impunity,  invade  the  premises  of  another  simply 
because  the  damage  may  not  be  appreciable.  The  law  permits  tlie 
recovery  of  nominal  damages  at  least,  as  evidence  of  the  plaintiff's 
right.  Caseheer  v.  Mowry,  55  Penn.  St.  419 ;  Cory  v.  Silco-r,  6  Ind. 
39  ;  Paul  v.  Slason,  2  Vt.  2231 ;  vol.  1,  148. 

As  it  respects  injuries  to  real  estate,  the  rule  of  damages  is  stated  to 
be  the  difference  between  the  value  of  the  plaintiff 's  premises  before 
the  injury  and  the  value  immediately  after  the  injury.  See  1  Hill,  on 
Torts,  608,  §  18  a ;  Ruchman  v.  Green,  9  Hun  (N.  Y.),  225;  Seely  v. 
Alden,  61  Penn.  St.  302.  But  this  rule  is  held  to  have  no  application 
to  such  nuisances  as  may  be  removed  directly  after  the  verdict,  or  for 
the  continuance  of  which  a  second  or  third  action  may  be  maintained, 
or  which  may  be  abated  by  the  order  of  the  court.  In  such  cases,  a 
proper  criterion  by  which  to  estimate  the  damages  is  the  loss  in  the 
rental  value  of  the  property,  sustained  by  the  continuance  of  the  nui- 
sance. Pinney  v.  Berry,  61  Mo.  359 ;  Park  v.  C.  c6  S.  W.  R.  Ob.,  43 
Iowa,  636  ;  Chipinan  v.  Palmer,  9  Hun  (N.  Y.),  517.  Aiid  evidence 
that,  in  consequence  of  the  number  of  persons  employed  in  the  business 
creating  the  nuisance,  the  commercial  and  rental  value  of  the  injured 
premises  is  enhanced,  is  not  proper  in  reduction  of  damages.  Francis 
V.  Schoellkopf,  53  N.  Y.  (8  Sick.)  152.  And  see  Kimd  v.  Kimd,  4 
Jones  (K  C),  121. 

Where  the  damages  are  in  their  nature  permanent,  and  go  to  tlie 
entire  value  of  the  estate  affected  by  the  nuisance,  tlie  whole  injury 
may  be  at  once  compensated.  But  if  it  be  uncertain  or  contingent 
whether  further  or  other  injury  may  result,  there  can  be  a  recovery  for 
the  damage  sustained  only  at  the  commencement  of  the  suit.  Thus, 
one  who  so  managed  the  water  he  uses  for  his  mills,  as  to  wash  away 
the  soil  of  his  neighbor,  is  liable  at  once  for  all  the  injury  occasioned 
by  its  removal,  because  it  is,  in  its  natui*e,  a  permanent  injury  ;  but  if 
his  works  are  so  constructed,  that  upon  the  recurrence  of  a  similar 
freshet,  the  water  will  probably  wash  away  more  of  the  land,  for  this 
there  can  be  no  recovery,  until  the  damage  has  actually  arisen,  because 
it  is  yet  contingent,  whether  any  such  damage  will  ever  arise.  Town 
of  Troy  v.  Chefshire  R.  R.  Co.,  23  N,  H.  SS:  Phimer  v.  Harper,  3  id. 
88;  Anonymozis,  4:  Da]\.  (U.  S.)  147:  Thayer  v.  Brooks-.  17  Ohio 
YoL.  lY.— 98 


rrs 


xuisA:^rcEs. 


489  ;  Blunt  v.  McCormick^  3  Denio,  283.  See  Cumherland,  etc.,  Co. 
V.  Eitchings,  65  Me.  140. 

The  true  rule  of  damages  in  an  action  on  the  case,  brought  by  a  re- 
versioner on  account  of  an  injury  done  to  the  premises,  is  the  amount 
of  the  injury  done  to  the  estate  as  a  reversion.  Dutro  v.  Wilson,  4  Ohio- 
St.  101.  See  Hamer  v.  Knoioles,  6  Hurlst.  &  X.  454;  BatJdshill  v.. 
Bead,  37  Eng.  Law  &  Eq.  317. 

In  an  action  on  tlie  case  against  a  railroad  company  for  an  injury  to 
a  house  and  lot  in  a  town,  by  the  construction  of  a  railroad  cut,  in  the 
street  opposite,  it  was  held  to  be  competent  to  show  that  the  rental 
value  of  the  property  was  thereby  diminished  ;  but  that  it  was  not  com- 
petent to  show  that  the  rent  of  other  property,  similarly  situated,  be- 
longing to  third  persons,  was  diminished  by  the  same  cause.  Selnia, 
etc.,  R.  R.  Co.  V.  Knapp,  42  Ala.  480.  See  ante,  Yol.  2,  title  Dam- 
ages. 
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ABATEMENT  BY  INDIVIDUALS. 

Section  1.  In  general.  It  has  been  held  that  any  person  in  the 
community  may  abate  a  public  nuisance  although  it  causes  him  no  im- 
mediate danger.  Gunter  v.  Geary,  1  Cal.  462;  Lancaster  Turn- 
pike Co.  V.  Rogers,  2  Penn.  St.  114.  But  it  is  the  better  doctrine  that 
a  private  individual  cannot  abate  a  public  nuisance,  any  more  than  he 
can  maintain  a  private  action  on  account  of  it,  unless  it  be  specially  in- 
jurious to  him,  and  its  abatement  necessary  to  enable  him  to  exercise 
his  rights.  State  v.  Keeran,  5  R.  I.  497;  Coshyx.  Ovjenshoro,  etc.,  R. 
R.  Co.,  10  Bush  (Ky.),  288  ;  Brown  v.  Perhlns,  12  Gray,  89  ;  Griffith 
V,  McCnllum,  46  Barb.  561 ;  Morris  v.  Nugent,  7  Carr.  &  P.  572  ; 
Dimes  V.  Petley,  15  Q.  B.  276.  Thus,  a  house  kept  as  a  house  of  ill- 
fame  and  as  a  resort  for  thieves  and  other  disreputable  persons,  is  a 
common  and  public  nuisance  ;  but  no  person  has  a  right  to  abate  such 
nuisance  by  demolishing  the  building.  Barclay  v.  Commomoealth,  25 
Penn.  St.  503 ;  Welch  v.  Stowell,  2  Dougl.  (Mich.)  332 ;  Ely  v.  Niag- 
ara County,  36  N.  Y.  (9  Tiff.)  2.t7;  Gray  v.  Ayres,  7  Dana  (Ky.), 
375.  And  see  Chenango  Bridge  v.  Lewis,  63  Barb.  111.  So,  it  is 
fully  established  by  the  recent  cases  that,  if  there  be  a  nuisance  in  the 
public  highway,  a  private  individual  cannot  of  his  own  authority  abate 
it,  unless  it  does  him  a  special  injury,  and  he  can  only  interfere  with 
it  so  far  as  is  necessary  to  exercise  his  right  of  passing  along  the  high- 
way, and  he  cannot  justify  doing  any  damage  to  the  property  of  tlie 
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person  who  has  improperly  placed  the  nuisance  in  the  highway,  if  avoid- 
ing it,  he  might  have  passed  on  with  reasonable  convenience.  Stfe 
Dimes  v.  Pentlij^  15  Q.  B.  276 ;  Goldsmith  v.  Jones,  43  How.  (N.  Y.) 
415;  Oohhv.  Bennett,  75  Penn.  St.  326;  S.  C,  15  Am.  Rep.  752 ; 
Blanc  V.  Klumj)ke,  29  Cal.  156.  But  any  individual  may  remove  an 
unlawful  obstruction  from  a  public  way,  when  he  has  occasion  to  use  it 
in  a  lawful  manner,  and  he  may  enter  upon  the  land  of  the  party  erect- 
ing or  continuing  the  nuisance,  for  the  purpose  of  removing  it,  doing 
as  little  damage  as  possible  to  soil  or  buildings.  Arundel  \.M''Ciil- 
locJi^  10  Mass.  70.  As  it  respects  the  abatement  thereof,  it  is  import- 
ant for  the  sake  of  the  public  peace  and  to  prevent  oppression,  even  on 
wrong-doers,  not  to  confound  common  with  private  nuisances.  In  the 
case  of  private  nuisances,  the  individual  aggrieved  may  abate  it,  if  such 
al)atement  involves  no  breach  of  the  peace,  and  a  public  nuisance  be- 
comes a  private  one  to  him  who  is  specially  and  in  some  particular  way 
inconvenienced  thereby,  as  in  the  case  of  a  gate  across  a  highway, 
which  prevents  a  traveler  from  passing,  and  which  he  may  therefore 
throw  down ;  but  the  ordinary  remedy  for  a  public  nuisance  is  by  in- 
dictment, and  each  indi^ddual,  who  is  only  injured  as  one  of  the  public, 
can  no  more  proceed  to  abate  than  he  can  bring  an  action.  Mayor  of 
Colchester  v.  Broole,  7  Q.  B.  339;  Griffith  v.  Mc Cull um,  4:6  Barh. 
561  ;  Citf/  of  McGregor  v.  Boyle,  34  Iowa,  268 ;  Clark  v.  Lake  St. 
Clair,  etc.,  Ice  Co.,  24  Mich.  508. 

Even  the  worthless  and  decaj-ed  condition  of  a  publ ic  bridge,  erected 
by  authority  of  law,  or  the  peril  attending  its  crossing,  will  not  author- 
ize its  destruction  or  injury  by  one  not  suffering  particular  annoyance 
or  injury.  Owens  v.  State,  52  Ala.  400.  But  if  a  public  bridge,  in 
its  original  construction  and  condition,  materially  impedes  the  free 
navigation  on  a  stream  which  is  a  public  highway,  that  fact  may  be 
shown  in  defense  by  a  person  who  destroys  the  bridge  to  allow  a  passage 
for  his  raft.  Id.  So,  in  State  v.  Parrott,  71  K  C.  311 ;  S.  C,  17  Am. 
Rep.  5,  the  defendants  were  held  to  be  guilty  of  no  offense  in  tearing 
down  a  portion  of  the  railroad  bridge  over  a  navigable  river,  when  by 
so  doing  they  were  removing  obstructions  to  the  free  navigation  of 
such  river  with  their  boats.  See,  also.  State  v.  Dilhle,  4  Jones'  (N.  C.) 
L.  107 ;  Hicks  v.  Dorn,  42  N.  T.  (3  Hand)  47  ;  S.  C,  9  Abb.  (N.  S.) 
47 ;  affirming  S.  C,  54  Barb.  172 ;  S.  C,  1  Lans.  81.  But,  in  abating 
a  nuisance,  no  more  injury  must  be  done  to  the  property  than  is  abso- 
lutely necessary  to  effect  the  object.  Id.;  State  v.  Moffett,  1  Greene 
(Iowa),  247 ;  Heath  v.  Williams,  25  Me.  209. 

If  a  dam  be  erected  across  a  stream,  so  as  to  pen  back  the  water  and 
flood  the  lands  of  a  riparian  proprietor  above,  he  may  abate  the  portion 
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of  the  dam  wliicli  produces  the  injurj  to  his  land,  and  an  entry  for  such 
purpose  upon  tlie  premises  of  the  owner  below  is  justifiable.  Roberts 
V.  Rose,  L.  E.,  1  Exch.  82 ;  Adams  v.  Barney,  25  Vt.  225.  Where, 
however,  a  nuisance  is  occasioned  by  the  pollution  of  a  pond  of  water, 
one  injured  thereby  has  not  the  right  to  fill  up  the  bed  of  the  water, 
but  he  may  remove  the  cause  rendering  the  water  impure,  or  he  may 
restrain  the  party  whose  acts  produce  that  result.  Finley  v.  Hershey^ 
41  Iowa,  199. 

To  render  a  business  liable  to  be  abated  as  a  nuisance,  it  must  oe 
offensive,  unhealthful,  etc.,  to  persons  of  ordinary  nature  and  condition, 
and  it  is  not  enough  that  it  is  offensive  merely  to  delicate  and  sensitive 
organizations.  Thus,  the  use  of  a  warehouse  for  storing  guano  in  the 
ordinary  manner  cannot  be  abated,  upon  showing  merely  that  individual 
members  of  the  complainant's  family  were  nauseated  by  the  odors  from 
it.  EuffY.  PhilUjJS,  50  Ga.  130.  And  see  Meigs  v.  Lister,  25  N.  J. 
Eq.  489. 

It  is  held  to  be  neither  a  cruel  nor  an  unusual  punishment  to  adjudge 
the  abatement.  McLaughlhi  v.  State,  45  Ind.  338.  And  the  destruc- 
tion of  property  constituting  a  common-law  nuisance,  when  committed 
for  the  public  safety  or  health,  is  not  a  taking  of  private  property  for 
public  use,  without  compensation  or  due  process  of  law,  in  the  sense  of 
the  Constitution.  Manhattan  Munuf.,  etc.,  Co.  v.  Va7i  Keuren,  23  K". 
J.  Eq.  251.  But  a  power  given  to  a  municipal  body  to  abate  nuisances 
in  any  manner  it  may  deem  expedient  is  not  unlimited,  but  such 
means  only  are  authorized  as  are  necessary  for  the  public  good ;  and  no 
wanton  or  unnecessary  injury  to  the  property  or  rights  of  individuals 
must  be  committed.  Bahcock  v.  City  of  Buffalo,  56  ]^.  Y.  (11  Sick.) 
268. 

And  it  is  held  that  the  board  of  health  of  a  city,  in  the  legitimate 
exercise  of  its  powers,  cannot  absolutely  prohibit  the  carrying  on  of  a 
lawful  business,  not  necessarily  a  nuisance,  but  which  may  be  con- 
ducted without  injury  or  danger  to  the  public  health,  and  without  pub- 
lic inconvenience.  They  will  be  confined  in  their  interference  with 
the  lawful  business  of  any  individual,  to  such  interruptions  as  may  be 
reasonably  necessary  to  enable  them  to  abate  any  nuisance  he  may 
create  in  conducting  it.  Weil  v.  Rlcord,  24  IN'.  J.  Eq.  169.  See  City 
of  Salem  v.  Eastern  R.  R.  Co.,  98  Mass.  431. 

If  a  house  is  occupied,  although  it  has  itseK  become  a  nuisance,  it 
cannot  be  abated  except  under  very  extraordinary  circumstances.  Perry 
V.  Fitzhowe,  8  Ad.  &  El.  (E".  S.)  Y5T ;  Rex  v.  Rosewell,  2  Salk.  459. 
But  an  imocGupied  house,  which  has  become  a  nuisance  to  owners  of 
adjoining  property,    may   b3  abated   by    any    person   who   is  injured 
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therelty.  Hai'vey  v.  Dewoody^  18  Ark.  252.  And  where  a  house  ob- 
structs the  exercise  of  a  right  of  common,  the  commoner  may,  after  notice 
and  reqnest  to  remove  the  house,  pull  it  down,  although  it  be  actually 
inhabited  at  the  time.  Davies  v.  Williams,  16  Ad.  &  El.  (N.  S.)  546. 
So,  a  dwelling-house,  divided  into  small  apartments  and  thickly  inhab- 
ited, is  a  nuisance  during  the  prevalence  of  the  cholera,  and  may  be 
abated  by  persons  residing  in  the  neighborhood.  Meeker  v.  Van  Rens- 
selaer, 15  Wend.  397.  And  erecting  a  building  on  a  public  square  is 
a  public  nuisance,  and  may  be  abated  by  any  one  aggrieved  thereby. 
Rung  V.  Shoneberger,  2  Watts  (Penn.),  23.  See  Brightman  v.  Bristol, 
65  Me.  426 ;  S.  C,  20  Am.  Eep.  711.  And  a  boat,  lying  in  a  naviga- 
ble stream  in  such  a  position  as  to  obstruct  the  j^^^ssage  of  other 
boats,  may  be  lawfully  moved  by  any  means,  as  a  common  and  public 
nuisance.  King  v.  Sanders,  2  Brev.  (S.  C.)  111.  And  see  ante,  Yol. 
1,  60,  et  seq.  But  a  citizen  has  no  right  to  abate  a  public  nuisance,  if 
such  abatement  involve  a  breach  of  the  peace.  Day  v.  Day^  4  jVId., 
262. 

AETICLE  IX. 

DEFENSES. 

Section  1.  In  general.  The  only  defense  to  an  action  on  the  case 
for  a  nuisance  is  the  right  to  do  the  act  complained  of,  acquired  by 
grant,  prescription,  or  by  license.  It  is  no  defense  to  an  action  brought 
by  one,  who  has  sustained  damage,  peculiar  to  himself,  from  a  common 
nuisance,  that  a  like  injury  has  been  sustained  by  uumerous  others. 
Francis  v.  Schoellkopf,  53  N.  Y.  (8  Sick.)  152.  Nor  can  the  existence 
of  a  nuisance  be  justified  or  its  continuance  be  demanded  by  establish- 
ing that  similar  nuisances  have  been  permitted.  People  v.  Mallory,  4 
N.  Y.  Sup.  Ct.  (T.  &  C.)  567 ;  S.  C,  2  Hun,  381 ;  RoUnson  v.  Baugh, 
31  Mich.  290.  Nor  is  it  a  defense  that  the  business  occasioning  the 
nuisance  is  lawful  {Fletcher  v.  Rylam^d,  L.  R.,  1  Exch.  263),  or  is 
necessary  to  be  carried  on  and  useful  to  the  public  {Beardniore  v.  Tred- 
well,  3  Griff.  683),  or  that  it  is  really  a  benefit  to  the  plaintiff's  prop- 
erty. Francis  v.  Schoellkopf,  53  N.  Y.  (8  Sick.)  152.  Nor  is  it  a 
defense  that  the  plaintiff',  who  was  a  lessee,  rented  the  premises  injured 
by  the  nuisance  after  the  business  occasioning  the  nuisance  had  been 
established,  and  with  knowledge  of  its  existence  and  for  a  smaller  rent 
on  that  account.  Smith  v.  Phillips,  8  Phil.  (Penn.)  10.  And  in  a 
prosecution  for  nuisance,  the  defendant  will  not  be  permitted  to  show 
in  justification  that  the  public  benefit  resulting  from  his  acts  is  equal 
to  the  public  inconvenience.     State  v.  Raster,  35  Iowa,  221.     So,  the 
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fact  that  the  nuisance  was  caused  by  the  acts  of  the  agent  or  servant  of 
the  defendant,  and  without  the  knowledge  of  the  latter,  is  no  defense. 
Reg.  V.  Stej)hens,  L.  K.,  1  Q.  B.  702  ;  Rex  v.  Jledley,  6  Carr.  &  P.  292. 

A  license  from  the  town  is  held  to  be  no  justification,  in  an  action 
for  a  private  nuisance.  Nichols  v.  Pixly^  1  Root  (Conn.),  129.  And 
one  sued  as  a  tort-feasor,  for  damages,  for  a  private  nuisance,  cannot 
defend  on  the  ground  that  he  has  injured  the  plaintiff  in  a  right  which 
he  had  no  authority  to  exercise.  Hendrick  v.  Johnson,  5  Port.  (Ala.) 
208. 

The  fact  that  the  jDlace  is  a  manufacturing  place  does  not  justify  an 
extraordinary  use  of  property,  introducing  a  serious  annoyance,  in  ad- 
dition to  those  arising  from  the  ordinary  uses  of  property  in  that  local- 
ity.    Mtdlirjan  v.  Ena^,  12  Abb.  (N".  S.)"  259. 

§  2.  Prescription.  There  is  no  such  thing  as  a  prescriptive  right 
or  any  other  right  to  maintain  a  puhlic  nuisance.  Ogdenshurgh  v. 
Lovejoy,  2  N.  Y.  Sup.  Ct.  (T.  &  C.)  83 ;  S.  C.  affirmed,  58  ^.  Y.  (13 
Sick.)  662;  3lills  v.  Rail,  9  "Wend.  315.  Thus,  the  damming  of 
water,  though  in  accordance  with  a  prescriptive  right,  creates  or  causes 
such  annoyance  as  seriously  to  interfere  with  the  comfortable  enjoy- 
ment of  property,  or  has  a  direct  tendency  to  create  sickness  in  the  im- 
mediate neighborhood,  it  constitutes  a  nuisance  to  which  a  claim  for 
prescription  is  no  defense.  Id. ;  Rhodes  v.  Whitehead,  2T  Tex.  304. 
See,  also,  Reg.  v.  Brewster,  8  Up.  Can.  E.  (C.  B.)  208 ;  Philadelphia, 
etc.,  R.  R.  Co.  V.  State,  20  Md.  157;  Rochester  v.  Erichson,  46  Barb. 
92 ;  StaU  v.  Ranlcim,,  3  S.  C.  438  ;  S.  C,  16  Am.  Rep.  737;  Morton 
V.  Moore,  15  Gray,  573.  Kor  can  an  encroachment  upon  a  street  or 
public  highway  be  legahzcd  by  the  mere  lapse  of  time.  Cross  v. 
Mayor  of  Morristown,  18  IST.  J.  Eq.  305.  And  no  length  of  time  will 
legalize  an  unauthorized  obstruction  in  a  na\'igable  stream.  DeLaney 
V.  Blizzard,  7  Hun  (N.  Y.),  7. 

If  a  party  may  acquire  a  prescriptive  right  to  continue  a  private 
nuisance,  it  can  only  be  by  continuous  use  for  twenty  consecutive  years. 
Campbell  v.  Seamam.,  63  N.  Y.  (18  Sick.)  568 ;  S.  C,  20  Am.  Eep. 
567.  Such  use  and  enjoyment  must  be  open  as  of  right  {Solomon  v. 
Vintners'  Co.,  4  Hurlst.  &  Is".  585  ;  Winship  v.  Hudspeth,  10  Exch. 
5),  and  with  the  knowledge,  actual  or  presumed,  of  the  person  owning 
the  fee.  Wood  v.  Yeal,  5  B.  &  Aid.  454 ;  Nichols  v.  Aylor,  7  Leigh 
(Ya.),  546. 

The  extent  of  the  right  of  flowage  acquired  by  prescription  is  not 
measured  by  the  claim  which  the  owner  of  the  dominant  tenement 
makes  during  the  period  of  prescription,  nor  by  the  height  of  the 
structure  of  the  dam  he  maintains  on  his  own  land.     Bat  it  is  limited 
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to  the  lines  of  the  actual  enjoyment  of  the  easement,  as  evidenced  by 
the  extent  to  which  the  land  of  the  owner  of  the  servient  tenement 
was  habitually  or  usually  flowed  during  the  period  of  prescription. 
Horner  v.  Stilhvell,  35  N.  J.  Law,  307.  The  mode  and  manner  of 
the  user  cannot  be  materially  changed  or  varied  to  the  injury  of  others, 
unless  the  use,  as  changed,  has  been  continued  for  a  period  of  twenty 
years.  Prentice  v.  Geiger^  9  Hun  (N.  Y.),  350.  And  sec  Stiles  v. 
Hooker,  7  Cow.  266  ;  Noyes  v.  Morrill,  108  Mass.  396  ;  Bedford  v. 
Marquis,  7  Lans.  (N.  T.)  249.  Thus,  where  a  dam  had  been  in  ex- 
istence more  than  twenty  years,  but  had  been  raised  a  foot  higher 
within  twenty  years,  the  occupant,  in  defense  to  an  action  against  him 
for  backing  up  the  water  to  the  injury  of  property  above,  claimed  a 
prescriptive  easement,  and  it  was  held  that  to  establish  the  prescription 
the  easement  must  have  been  enjoyed  for  twenty  years,  to  the  extent 
claimed  at  the  trial.  Postlethwaite  v.  Payne,  8  Ind.  104.  See,  also. 
Dyer  v.  Pepui,  5  Whart.  (Penn.)  584. 

It  was  held  in  Crosby  v.  Bessey,  49  Me.  539,  that  where  a  tanner  has 
thrown  his  ground  bark  into  a  stream  for  more  than  twenty  years,  he 
does  not  thereby  acquire  a  right  by  prescription  to  do  so,  to  the  injury 
of  the  owner  of  land  on  the  same  sti'eam  below,  on  which  the  nat- 
ural action  of  the  water  deposits  the  bark,  unless  it  appears  tliat  the 
bark  has  been  deposited  on  the  same  land,  with  the  same  injury,  for 
the  whole  term  of  twenty  years.  And  althougli  the  tanner  and  those 
under  whom  he  claims  have  thrown  their  ground  Irirk  into  the  stream 
for  more  than  twenty  years,  yet,  if  tlie  owner  of  the  land  below  has 
not  been  thereby  annually  damaged  until  within  the  last  six  years, 
this  is  not  suflficient  to  establish  a  right  by  prescription,  and  the  owner 
of  the  land  injured  may  maintain  an  action  for  damages.  And  see 
Wehster  v.  Fleininincj,  2  Humph.  (Tenn.)  518;  Norton  v.  Yolentine, 
14  Yt.  239. 

It  has,  however,  been  held  that  the  uniform  and  uninterrupted  di- 
version of  water  from  a  running  stream  for  a  period  of  twenty  years, 
gives  a  title  by  prescription,  and  that  it  is  not  necessary  that  the  water 
should  be  used  in  precisely  the  same  manner,  or  applied  in  the  same 
way  ;  but  that  no  change  could  be  made  which  would  be  injurious  to 
those  whose  interests  are  involved.     Stein  v.  Burden,  24  Ala.  130. 

A  prescription  to  render  running  water  unfit  for  drinking  or  domes- 
tic purposes  requires  the  strictest  proof.  And  if  an  upper  riparian  pro 
prietor  claims  the  right  of  prescription  to  pollute  the  stream,  he  cann<>t 
do  it  to  a  greater  extent  than  it  was  polluted  at  the  commencement  of 
the  period  of  prescription.  Tliat  is  to  say,  if  the  pollution  at  the  time 
was  slight  or  not  injurious  to  any  extent,  he  cannot,  at  any  time  within 
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that  period,  increase  it  five  or  ten  fold,  so  as  entirely  to  destroy  the 
water  for  domestic  use.  The  right  must  be  measured  by  the  enjoy- 
ment, and  it  cannot  be  used  in  a  different  and  more  extensive  manner. 
21cCalluin  v.  Germantown  Water  Co.,  54  Penn.  St.  40. 

That  a  use  for  twenty  years  is  sufficient  to  legalize  a  noisy  nuisance, 
see  Elliotson  v.  Feetham,  2  Bing.  N.  C.  134  ;  S.  C,  2  Scott,  174. 
And  see,  as  to  the  right  of  j)rescription  to  exercise  a  trade  which  sends 
smoke  and  offensive  stenches  over  neighboring  premises,  Roberts  v. 
Clarke,  18  L.  T.  (N.  S.)  48 ;  Bliss  v.  Hall,  4  Bing.  IST.  C.  183 ;  6 
Scott,  500  ;    Charity  v.  Pdddle,  14  E.  C.  (S.  C.)  340. 

Where  one  ground  of  defense  to  an  action  for  the  obstruction  of  a 
water-course  was  a  right  in  the  defendant,  acquired  by  prescription,  to 
raise  the  water,  in  the  manner  and  to  the  height  alleged,  it  was  held 
that  at  the  time  when  his  dam  was  in  the  course  of  erection,  and  be- 
fore it  was  so  far  completed  as  to  permanently  raise  the  water  and  set 
it  back  upon  the  plaintiff's  premises,  was  not  to  be  included  in  the 
duration  of  the  use  from  which  the  prescriptive  right  was  claimed. 
Branch  v.  Boane,  17  Conn.  401.  And  see  Polly  v.  McCall,  37  Ala. 
20 ;  Roundtree  v.  Brantley,  34  id.  544 ;  Murgatroyd  v.  Robinson,  7 
EL  &  Bl.  391.  See  Parker  v.  Foot,  19  Wend.  309 ;  Youny  v.  Sx)en- 
cer,  10  B.  &  C.  145.     See  ante,  Yol.  2,  tit.  Easements. 

§  3.  Legalized  nuisances.  A  work  authorized  by  the  legislature 
cannot  be  adjudged  a  nuisance,  if  executed  in  an  authorized  manner,  in 
an  authorized  place.  Easton  v.  New  York,  etc.,  R.  R.  Co.,  24  N.  J. 
Eq.  49 ;  Stoudinger  v.  Newark,  28  id.  187,  446 ;  Rex  v.  Pease,  4 
Barn.  &  Ad.  30.  Thus,  a  person  or  a  corporation  having  legal  author- 
ity to  construct  a  railroad  or  a  turnpike,  or  to  erect  a  bridge  over  a 
navigable  stream,  or  to  carry  on  a  particular  kind  of  business,  cannot 
be  proceeded  against  as  for  the  erection  or  maintenance  of  a  public 
nuisance  {Peoj>le  v.  New  York  Gas-Bight  Co.,  6  Lans.  [N".  Y.]  467 ; 
S.  C,  64  Barb.  55;  Danville,  etc.,  R  R.  Co.  v.  Commonwealth,  73 
Penn.  St.  29  ;  Beckett  v.  Upton,  33  Eng.  Law  &  Eq.  108  ;  State  v. 
Williamstown  Turnjjike  Co.,  4  Zabr.  \]s.  J.]  547  ;  Yason  v.  South  Car- 
olina R.  R.  Co.,  42  Ga.  637) ;  provided,  however,  that  the  nuisance 
arises  as  a  necessary  and  probable  result  of  the  act  done  in  pursuance 
of  the  authority  conferred.  Reg.  v.  Bradford  Navigation  Co.,  6 
Best  &  Sm.  631 ;  Richardson  v.  Yer?nont  Central  R.  R.  Co.,  25  Yt. 
465.  Thus,  where  an  act  of  the  legislature  declared  a  stream  to  be 
navigable,  and  prohibited  the  obstruction  of  the  navigation  thereof,  by 
the  erection  of  dams  or  othermse,  and  a  subsequent  act  authorized  a 
person  therein  named  to  erect  a  dam  across  such  stream,  it  was  held 
that  the  only  effect  of  the  latter  act  was  to  remove  the  restriction  im- 
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posed  by  the  former  act,  and  relieve  the  person  bnikling  a  dam  in  pur- 
suance of  the  autliority  given  to  him,  from  liability  to  prosecution,  by 
indictment  or  otherwise,  for  obstructing  the  navigation,  and  that  it  af- 
forded no  protection  for  nuisances  occasioned  by  the  dam  in  other 
resj)ects.  Clark  v.  Mayor,  etc.,  of  Syracuse,  13  Barb.  32.  It  is  like- 
wise to  be  understood  that  a  legislative  grant  operates  as  an  excuse  or 
defense  only  against  those  acts  which,  in  the  exercise  of  the  highest 
degree  of  care  and  skill  to  avoid  injurious  results,  still  operate  injuri- 
ously. If  negligence  can  be  shown,  an  individual  or  a  corporation  will 
be  held  liable  for  all  the  consequences  civilly  and  criminally,  resulting 
therefrom,  notwithstanding  the  grant.  Crittenden  v.  Wilson,  5  Cow. 
165;  People  v.  President,  etc.,  of  NewYorTc  Gas-Light  Co.,  6  Lans. 
(N.  Y.)  467;  S.  C,  64  Barb.  55 ;  Walher  v.  Board  of  Public  Worhs, 
16  Ohio,  540;  Louisville  v.  Rolling  Mill  Co.,  3  Bush  (Ky.),  416; 
Wilson  V.  City  of  New  Bedford,  108  Mass.  261 ;  S.  C,  11  Am.  Kep. 
352 ;  Lee  v.  Pembroke  Lron  Co.,  57  Me.  481 ;  2  Am.  Eep.  59 ;  ^^V 
coe  V.  Great  Eastern  Railioay  Co.,  L.  E..,  16  Eq.  Cas.  636 ;  S.  C, 
7  Eng.  R.  630 ;  RicTcet  v.  Metr^opolitan  Railway  Co.,  L.  R.,  2  II.  L. 
175.  And  the  act  must  not  be  in  excess  of  the  power  given  {Common- 
wealth V.  Old  Colony  R.  R.  Co.,  14  Gray,  93) ;  and  the  fact  that  the 
excess  arises  from  a  misapprehension  of  the  power  conferred  is  no 
excuse.  Hudson  River  R.  R.  Co.  v.  Artcher,  6  Paige,  83 ;  Sandford 
V.  Railroad  Co.,  24  Penn.  St.  378.  A  railroad  authorized  by  its  char- 
ter to  be  made  at  one  place,  if  made  at  another,  is  held  to  be  a  mere 
nuisance  on  every  highway  it  touches  in  its  illegal  course.  Common- 
wealth V.  Erie,  etc.,  R.  R.  Co.,  27  id.  339. 

So,  an  individual  or  a  corporation  has  no  authority  to  obstruct  the 
navigation  of  a  river,  under  a  legislative  grant  of  power,  merely  for  the 
building  of  a  bridge  across  the  river,  when  the  bridge  can  reasonably 
be  constructed  so  as  not  to  destroy  the  navigability  of  the  river.  HicTcoh 
V.  Hine,  23  Ohio  St.  523 ;  S.  C,  13  Am.  Rep.  255. 
YoL.  lY— 99 
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